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ADRIANA RIVIERE-BADELL  
Kobre & Kim 
adriana.riviere-badell@kobrekim.com 
Miami 
2 South Biscayne Boulevard  
35th Floor  
Miami, FL 33131  
tel. +1 305 967 6117 
fax. +1 305 967 6120 

Adriana Riviere-Badell is an experienced litigator who focuses her practice on representing international 
clients in complex judgment enforcement and asset recovery matters with particular experience in regard 
to cross-border financial disputes involving Latin America and the Caribbean. 

Ms. Riviere-Badell is involved in several professional and community organizations, and regularly speaks 
on topics related to her practice.  She is a current member of The Florida Bar Association, International 
Law Section, and was a member of the Steering Committee for the International Litigation & Arbitration 
Conference from 2012-2013. Ms. Riviere-Badell was a moderator at the International Litigation, 
Arbitration & Transactions Conference for the “Cross-Border Recognition of Insolvency Proceedings” 
panel, and recently spoke at the C5 Forum on Fraud, Asset Tracing & Recovery in Miami in the “Mock 
Hearing: Admissibility of Unlawfully Obtained Evidence” panel. 

Prior to joining Kobre & Kim, Ms. Riviere-Badell practiced with the firm Hunton & Williams LLP, 
representing clients in complex commercial litigation, securities litigation and antitrust related 
matters.  She was also a financial associate with a large accounting firm, where she specialized in fraud 
investigations, corporate bankruptcy, corporate recovery and litigation issues. 
Ms. Riviere-Badell speaks Spanish. 

Representative Engagements 

 Representation of Chevron in the successful enforcement of an investment treaty arbitration
award against the Republic of Ecuador for US $100 million+ (with interest). Kobre & Kim’s
efforts in executing an enforcement strategy, including asset tracing, efforts to identify seizure
targets, and the service of numerous discovery requests, culminated in Ecuador’s paying Chevron
the entirety of the original award plus interest.



 Representation of the bankruptcy trustee for a major Brazilian retailer in obtaining recognition of
the Brazilian bankruptcy under Chapter 15 of the U.S. Bankruptcy Code, enforcement of an order
issued by the Brazilian Court making the company’s majority shareholder liable for the debts of
the estate, and injunctive relief over the assets of the company’s majority shareholder in the U.S.
Bankruptcy Court for the Southern District of Florida.

 Representation of the Commonwealth of the Northern Mariana Islands in enforcing judgments of
US $120 million+ against assets and defendants in multiple jurisdictions, including Florida, New
York, Ireland, the Cayman Islands, Hong Kong and Singapore. Our work in this matter was
profiled on the front page of The Wall Street Journal (September 10, 2011).

 Representation of an international transportation company in pursuing global asset recovery of
US $36 million+ arising out of an embezzlement scheme perpetrated by former employee in Asia.



David Griffin
Senior Managing Director

T: +1 345 743 6831
F: +1 345 749 6830
david.griffin@fticonsulting.com

Office

Suite 3212
53 Market Street, Camana Bay
PO Box 30613
Grand Cayman, KY1-1203
Cayman Islands

T: +1 345 743 6830
F: +1 345 749 6830

Education

LLB (Hons), University of Leicester

Certifications

Fellow of Association of Chartered Certified Accountants (FCCA)

Licensed Insolvency Practitioner – Insolvency Practitioners Association (UK)

Joint Insolvency Examinations Board (JIEB)

Associations

Insolvency Practitioners Association (UK)

Restructuring and Insolvency Specialists Association (Cayman)

INSOL International

Expertise

Restructuring / Turnaround Services

Bankruptcy Process & Contingency Planning

Creditor Rights, Relations & Negotiations

WWW.FTICONSULTING.COM
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Litigation Support & Consulting Services

Asset Tracing & Recovery

Industries

Financial Institutions

Real Estate & Infrastructure

David Griffin is a Senior Managing Director and leads the FTI Consulting Corporate Finance & Restructuring
practice in the Cayman Islands. David has more than 16 years’ experience of restructuring matters, including
9 years based in the Cayman Islands and British Virgin Islands, where he has specialised in cross-border
insolvency and restructuring matters involving offshore companies. 

David has extensive experience in all aspects of the offshore financial services industry. He has been involved in
some of the largest insolvency and restructuring matters in the region involving investment funds (distressed and
non-distressed), offshore banks, insurance companies, complex groups of companies, fraudulent investment
schemes and failed structured finance vehicles.

David has acted as Liquidator, Receiver and/or Restructuring Advisor of numerous investment funds. Relevant
previous engagements include:

Voluntary liquidations of a large number of investment funds on behalf of a major global financial institution;

Provisional Liquidator of Rhone Holdings LP, a substantial private equity fund following a dispute between the
limited partners and general partner and investment manager;

Official Liquidator of a highly leveraged Master/Feeder fund structure, facing liquidity pressure due to margin
calls on derivative positions from institutional counterparties;

Dealing with several distressed funds affected by the collapse of Bernard L. Madoff Investment Securities LLC
with reported net asset values of between US$50 million and US$4 billion;

Voluntary liquidations and restructuring of a Master/Feeder to simplify the structure and allow the Feeder to
hold direct investments;

Advisor to a major fund in relation to the establishment of a liquidating trust to hold illiquid investments in other
funds following the conclusion of a wind down process;

Official Liquidator of Artefact Partners Global Opportunities Fund Ltd, involving the realisation of a high value
illiquid investment and disputed claims from service providers;

Strategic assessment of options and active monitoring of a fund holding participation interests valued at
US$110 million in residential and commercial real estate developments;

Voluntary liquidation of a Master/Feeder structure requiring the sale of debt and equity in an underlying portfolio
company following a successful restructuring and the distribution of redemption proceeds to remaining
investors;

Investigations and concurrent liquidations of 57 Cayman companies implicated in a Ponzi scheme with

WWW.FTICONSULTING.COM



investments amounting to US$300 million from predominantly U.S.- based investors;

Dealing with the liquidations of several banks with branches in Argentina, Uruguay, and Brazil and the
management and distribution of investment portfolios held in custody; and

Advisor to numerous investment funds considering closure, including advice on wind down plans and options
for dealing with residual assets, contingent liabilities and other disputes.

Prior to joining FTI Consulting, David was National Head of the contentious insolvency and asset recovery team of a
major international accounting firm in the U.K. From 2004 to 2011, he held managerial positions with another firm of
restructuring advisors in the Cayman Islands and British Virgin Islands.

WWW.FTICONSULTING.COM
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Nick Kedney 
Partner 
Deloitte Forensic, Cayman Islands 

Profile 

Nick is a Partner with Deloitte, Cayman Islands. He specializes in the investigation of international commercial fraud, money 
laundering and asset recovery with special emphasis on the banking and financial services industries. Nick has 20 years’ 
experience of forensic/fraud investigation and asset recovery, has extensive experience of serious and complex multi-
jurisdictional fraud litigation, and has been described by Who’s Who Legal: Asset Recovery as “highly sought after for his 
expertise in recovery and tracing”. 

Nick leads the Discovery and Analytic & Forensic Technology practice for Deloitte in the Caribbean & Bermuda. 

Experience 

Nick’s experience includes investigations into large-scale money laundering and other fraudulent activities in the UK, Cayman 
and the Caribbean, the Middle East, Switzerland, France, and various offshore jurisdictions, and he has wide experience of 
tracing and recovery actions over assets such as cash, real estate, precious stones, financial instruments and sovereign debt. 
Nick is also experienced in the investigation of sophisticated offshore trust and corporate structures, international business 
corporations and bearer securities used to launder, conceal and protect misappropriated assets. He has a wide range of 
experience of providing litigation support on financially complex and highly contentious cases.  

Nick also specialises in data analytics, visual investigative and network analytics and the deployment of analytics in forensic 
investigations; He has extensive business intelligence experience, including the deployment of sophisticated open source, 
internet and social media research techniques to identify assets and beneficial ownership. 

Education 
 BA (Hons), MSc, PgDL, Barrister England & Wales (Non-practising), Certified Fraud Examiner.
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 cross border insolvency and asset recovery FTI Consulting, Inc 1

FTI Consulting is a global business 
advisory firm that provides multi-

disciplinary solutions to complex 
challenges.

Our professionals advise and  
assist companies, directors, investors, 
creditors, other stakeholders and  
their legal advisers on all types  
of investigations, formal insolvency, 
enforcement of security, allegations 
of fraud, commercial disputes or 
regulatory intervention.

We maximise value for all stakeholders 
in difficult and time critical situations.
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Major 
differentiatinG 

factors

❍   integrated off ering of full range of services to 
support investigations, asset tracing, litigation, 
enforcement and recoveries

❍  Global coverage

❍  Free of audit confl icts

❍   Flexible fee structures to align our fees with the 
overall success of the project

leadinG 
investiGations 

and tecHnoloGy 
capability

❍   Global teams of investigators, forensic accountants 
and technology professionals

❍   Track record in many of the largest and most complex 
international fraud, dispute and asset tracing cases

fti consultinG is 
a Global specialist 

consultinG firM

Market-leadinG 
advisory firM

Global firM of 
insolvency and 
restructurinG 

professsionals

❍  Listed on NYSe ($1.8bn enterprise value) 

❍  Over 4,200 employees

❍  Offi  ces in 26 countries

❍   Multi-disciplinary teams combining forensic 
accountants, economic consultants, restructuring 
and insolvency practitioners

❍   Pre-eminent fi rm in combining investigation and 
asset recovery services

❍   deep industry expertise across multiple sectors

❍   insolvency  and restructuring practitioners in US, 
europe, asia, australia and Caribbean

❍  Onshore and off shore capability

❍   Reputation for delivering innovative solutions to 
complex problems

❍   Proven track record of achieving recoveries in 
contentious cross border scenarios

Key Messages
We maximise recoveries and develop solutions for stakeholders 
in complex, contentious situations
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FTI Overview

1982
Year founded

$1.7bn
FY13  

annual revenue

$245m
FY13  

adjusted ebiTda

$1.8bn
NYSe listed  

enterprise value

26
countries around  

the world

4,200+
employees  
world-wide

800+
employees  
in europe

450+
Senior Managing  

directors

#1
World’s leading  

restructuring firm

95/100
advisor to 95  

of the world’s top  
100 law firms

55
of all Fortune 100  

corporations  
are clients

10/10
advisor to 10 out  

of 10 of the world’s  
biggest banks
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Cross Border Insolvency 
and Asset Recovery
An experienced and senior team, operating in key 
on-shore and off-shore jurisdictions

❍   experienced team of forensic accountants, insolvency and 
restructuring professionals  

❍   involved in the majority of major global restructuring matters

❍   Our clients are major banks, leading institutions, funds, lawyers and 
corporates

❍   We work closely with leading law fi rms across multiple jurisdictions

❍   Track record of recovering value for stakeholders using the full range 
of insolvency offi  ce holder powers combined with our best in class 
forensic and technology investigation capabilities

❍   Professionals recognised as being in top 50 experts included in the 
Who’s Who Legal? asset Recovery 2014

WHo We are
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Cross Border Insolvency 
and Asset Recovery
We draw on the extensive range of skills, expertise, relevant 
experience and resources available within our offi ces worldwide. 
This sets us apart from our competitors. The resources which can 
be deployed to assist with asset identifi cation and recovery are:

❍   Highly experienced in 
complex, cross jurisdiction 
insolvency / recovery 
assignments

❍   Offi  ces in all key jurisdictions

cross border 
insolvency teaMs

❍   broad range of forensic 
accounting specialists

❍   ability to unravel complex 
fi nancial transactions, 
reconstruct data from 
imperfect records and 
investigate fraud

forensic and 
litiGation consultinG

❍    Multi-disciplinary teams 
of former prosecutors, law 
enforcement offi  cials and 
regulators

❍   able to deploy teams globally 
to gather actionable evidence

Global risk 
and investiGations

asset 
identification 
and recovery

❍   Technology consulting 
market leaders

❍   data capture, storage 
and analytics

❍   e-discovery and 
litigation support

tecHnoloGy

❍    #1 employer of leading 
economic experts

❍    Signifi cant experience 
in damage / loss 
quantifi cation and asset 
valuation

econoMic and 
financial consultinG
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Cross Border Insolvency  
and Asset Recovery
Our differentiating factors are...

#1	 				Pragmatic and outcome-driven, we focus on delivering results

#2				a reputation for taking on challenging and complex assignments

#3					a one-firm approach to assignments, free of the geographic  
and franchise restrictions faced by many of our competitors

#4
				a range of complementary service offerings enabling specialist  

forensic, investigations, technology and communications consultants  
to be deployed to assignments

#5				Skilled and experienced across a broad spectrum of industry sectors

#6					as a specialist firm, we do not run into conflict issues that traditional  
accounting firms often face

#7	 				Flexible fee structures - able to align our fees with the overall  
success of the project
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Cross Border Insolvency 
and Asset Recovery 
Key regional contacts

simon kirkhope 
+44 20 3727 1293
simon.kirkhope@fticonsulting.com

nick Gronow 
+852 3768 4641
nick.gronow@fticonsulting.com 

europe

asia pacific

andrew durant 
+44 20 3727 1144
andrew.durant@fticonsulting.com

Matthew richardson 
+1 284 852 9051
matt.richardson@fticonsulting.com

john park
+61 7 3225  4902
john.park@fticonsulting.com

ian thompson
+44 20 3727 1495
ian.thompson@fticonsulting.com

david Griffin 
+1 345 743 6831
david.griffi  n@fticonsulting.com

caribbean

Martin Wilczynski
+ 202 589 2365
martin.wilczynski@fticonsulting.com

us
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Cross Border Insolvency  
and Asset Recovery 
Selected credentials

bernard l Madoff

situation
•   Largest Ponzi scheme in history  

(reported customer losses of circa 
US$65bn / actual customers losses  
of circa US$20bn)

Gsf capital

situation
•   Shareholder dispute relating to  

fraud allegations

•   Court appointed Receiver in Singapore

outcome
•   Our work included a key role in the 

complete reconstruction of 30 years of 
financial records to determine the status 
of 8,000+ account holders

•   Continue to provide forensic and  
analytic support in a variety of litigation 
recovery initiatives being pursued by  
the Trustee

outcome
•   Stabilised the fund’s assets whilst a 

settlement was negotiated

•   Prepared a business plan for the  
italian business to reduce losses and  
cash burn

•   Renegotiated €500m of financing 
provided by a Chinese bank to preserve 
liquidity

our role
•   Retained by the Liquidation Trustee  

of bernard L Madoff investment 
Securities

•   Assisted in the global investigative  
fact gathering process

•   Provided forensic accounting, data 
analytics, expert witness services,  
certain electronic discovery and trial 
service assistance

•   Performed investigative work in  
multiple jurisdictions (US, europe, 
Caribbean, other)

our role
•   Management of all the fund’s assets, 

including c.140MW of solar power  
plants in italy

•   Undertook investigations relating to 
the fraud allegations on behalf of the 
Singapore Court
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Cross Border Insolvency  
and Asset Recovery 
Selected credentials

project stall

situation
•   Stall is an operator of numerous  

retail sites in the UK

•   FTi engaged to investigate sale of  
loss making properties

pioneer iron & steel Group

situation
•   Liquidation of a BVI company which 

traded in iron ore

•   Shareholder in PRC with debts in excess 
of US$540m

outcome
•   Properties had been sold at an 

undervalue to connected parties

•   Contractors had undertaken  
personal work for directors

•   Off market terms given to favoured 
suppliers

•   Revenue diverted to connected 
companies

•   Collusion between suppliers and  
directors to siphon funds from  
the companies

outcome
•   Identified significant assets  

transferred to the shareholder and  
other family members

•   We negotiated a litigation funding  
facility to launch actions in Hong Kong 
to recover assets with a value of over 
RMb4bn (US$650m)

•   Case eventually settled on  
acceptable terms

•   Expected return of 34 to 40 cents  
in the dollar

our role
•   Carried out background searches  

on UK management

•   Forensically captured electronic data 
(PCs, emails, phones, Pdas)

•   Reviewed the electronic data to  
identify suspicious activity

•   assisted management to recover  
lost monies

our role
•   Multi-jurisdictional investigations, 

asset tracing and litigation to recover 
substantial assets transferred to  
related parties prior to liquidation

•   Defended legal challenges brought  
by the shareholder
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Cross Border Insolvency  
and Asset Recovery 
Selected credentials

project Green

situation
•   Court appointed Receivership over 

assets of 2 offshore companies following 
allegations of fraud by the Protector of 
the 2 Jersey settled trusts

peace Mark (HoldinGs) liMited

situation
•   Hong Kong listed retailer and 

manufacturer of timepieces across asia

•   Was the subject of market rumours about 
the integrity of its financial statements

outcome
•   Successfully identified and secured  

real property, financial investments,  
bank deposits, valuable works of 
art, vintage cars and other assets in 
numerous jurisdictions

•   We ultimately recovered assets with a 
value of approximately US$20m and  
our work was a key factor in the 
subsequent settlement

outcome
•   Chinese retail and manufacturing 

businesses sold

•   Proceeds of sale distributed through 
Schemes of arrangement 

•   Separate sale of the profitable pan-Asian 
retail business 

•   Litigation commenced against the 
company’s auditors and directors in 
relation to the collapse

our role
•   Required to investigate alleged 

mis-appropriation of assets

•   Conducted extensive asset and cash 
tracing exercise assets in the UK, US, 
Switzerland, Panama and Liechtenstein

•   Commenced legal proceedings in  
several jurisdictions 

our role
•   Initial investigation of  the company’s 

accounting practices and options  
for new finance 

•   Substantial financial irregularities 
identified

•   FTI appointed as Provisional  
Liquidators in Hong Kong and BVI.  
Sale process commenced 

•   Conducted investigation into the 
company’s financial irregularities
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Cross Border Insolvency  
and Asset Recovery 
Selected credentials

project bird

situation
•   Appointed as Liquidator by the BVI Court 

following a substantial adverse arbitration 
award of over $70 million in favour of one  
of the world’s largest aluminum producers

•   Allegations of fraud emanating out of a CIS 
country and pre liquidation asset disposals

Green oil plantations

situation
•   Green Oil was a UK based unregulated 

investment fund

•   Raised £24m from UK investors to invest  
in a bio-fuel plantation in australia

outcome
•   Identified two valuable commercial  

aircraft owned by one of the company’s 
wholly owned subsidiaries

•   Claims have been initiated against  
various related parties in relation to  
the dissipation of assets

•  This case remains ongoing

outcome

•   Legal action commenced in Australia 
against a former director and a number of 
related companies

•   CVA passed in UK to clean up legal 
structure and land title issues to facilitate 
a sale of the plantation and distribution to 
creditors

our role
•   Identified and replaced the directors of  

a number of subsidiaries of the company 
and performed a detailed review of  
books and records

•   Obtained bank statements from a  
number of banks and undertook discovery 
against a number of US intermediary 
financial institutions pursuant to section 
1782 of the United States Code

•   Recovered significant credit balances 
held at these banks and solicitor client 
accounts

•   Comprehensive forensic analysis of bank 
transactions in excess of US$5 billion

our role
•   FTI professionals were appointed as UK 

administrators and as Receivers over the 
australian subsidiary

•   Investigations undertaken into the actions 
of directors 

•   Liaised with UK regulators on potential 
regulatory breaches

•   Realised value for investors through  
asset disposals
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Cross Border Insolvency  
and Asset Recovery 
Some of our global restructuring and bankruptcy credentials

Financial advisor 
to the Lenders

Financial advisor 
to the bondholders

Financial advisor 
to the bridge Lenders

Financial advisor 
to the Unsecured Creditors

Financial advisor 
to the Ch. 11 Trustee

Financial advisor to the 
Unsecured Creditors Committee

Creditor 
Representation

Fact Finder to the UCC  
and the Company

Financial advisor 
to the Company

Financial advisor 
to the Senior Secured Lenders

administrators over  
financing vehicle

Financial advisor 
to the Lenders and 

administrators





Simon Kirkhope 
+44 20 3727 1293
simon.kirkhope@fticonsulting.com

Matthew Richardson 
+1 284 852 9051
matt.richardson@fticonsulting.com

Nick Gronow 
+852 3768 4641
nick.gronow@fticonsulting.com 

andrew durant 
+44 20 3727 1144
andrew.durant@fticonsulting.com

david Griffin 
+1 345 743 6831
david.griffin@fticonsulting.com

Martin Wilczynski
+ 202 589 2365
martin.wilczynski@fticonsulting.com

About FTI Consulting
FTI Consulting, Inc. is a global business advisory firm dedicated to helping organisations protect and enhance 
enterprise value in an increasingly complex legal, regulatory and economic environment. FTI Consulting 
professionals, who are located in all major business centres throughout the world, work closely with clients to 
anticipate, illuminate and overcome complex business challenges in areas such as investigations, litigation, 
mergers and acquisitions, regulatory issues, reputation management and restructuring.

www.fticonsulting.com		 ©2014 FTI Consulting, Inc. All rights reserved.

Follow us @FTi_eMea
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PIONEER IRON AND STEEL 
GROUP COMPANY LIMITED 
(IN LIQUIDATION) 
SITUATION: A SHARP DOWNTURN IN THE GLOBAL 
SHIPPING MARKET SINKS MAJOR TRADING COMPANY. 

Pioneer Iron and Steel Group Company Limited (“PISG”), a large, 

privately-owned, diversified iron ore and steel trading company based 

in China but registered in the British Virgin Islands, was involved in 

many aspects of the industry, including manufacturing, commodity 

trading, shipping and logistics.

The global recession that began in 2008 led to a sharp downturn in 

the shipping industry. As a result, PISG struggled to meet its obli-

gations with some of its international vendors, and by 2010, the 

company had accumulated alleged debt in excess of $500 

million. The company’s sole shareholder, a high-profile Chinese 

billionaire living in Hong Kong, decided to place PISG into volun-

tary liquidation. FTI Consulting was appointed as liquidator with 

a mandate to locate and secure the company’s far-flung assets 

to maximize financial recovery for PISG’s creditors.

A GLOBAL 
ASSET HUNT

 “Throughout the 

engagement, the team at 

FTI Consulting displayed 

exceptional professionalism and 

initiative to effectively manage 

numerous stakeholders, and 

to ultimately recover value for 

the creditors. The appointment, 

while extremely challenging, 

strengthened a much valued 

relationship between us and FTI 

Consulting.”
DONNA WACKER, 
Partner, Clifford Chance



ABOUT FTI CONSULTING

FTI Consulting, Inc. is a global business advisory firm dedicated to helping orga-
nizations protect and enhance enterprise value in an increasingly complex legal, 
regulatory and economic environment. FTI Consulting professionals, who are 
located in all major business centers throughout the world, work closely with 
clients to anticipate, illuminate and overcome complex business challenges in 
areas such as investigations, litigation, mergers and acquisitions, regulatory 
issues, reputation management and restructuring. More information can be 
found at www.fticonsulting.com.

©2014 FTI Consulting, Inc. All rights reserved.

CONTACTS

John Batchelor
Senior Managing Director  
Corporate Finance/Restructuring  
+852 3768 4670 
john.batchelor@fticonsulting.com 

Kenneth Fung
Managing Director  
Corporate Finance/Restructuring  
+852 3768 4617 
kenneth.fung@fticonsulting.com

OUTCOME: GLOBAL 
SETTLEMENT REACHED, 
CREDITORS RECEIVE 
SUBSTANTIAL DIVIDEND
Throughout the engagement, the company 

provided the bare minimum in terms of 

information, documentation or records of 

its business affairs.

Nonetheless, FTI Consulting was able to 

build a solid case against PISG’s share-

holder by relying on external sources and 

the capabilities of Ringtail®, FTI Consulting’s 

proprietary e-discovery and document 

review software. Ringtail® played a crit-

ical role in analyzing documents related 

to transactions among the complex web 

of subsidiaries that the shareholder had 

created to conceal assets from creditors 

through share transfers and the creation of 

trusts. 

Facing expensive and prolonged legal chal-

lenges, FTI Consulting obtained external 

funding from a London-based specialist 

litigation funder. This ensured that the team 

had the financial capacity to meet the legal 

challenges presented by the case, and as a 

result a settlement was eventually reached. 

That global agreement entailed a signifi-

cant cash settlement and the dismissal of 

all ongoing legal action. PISG’s unsecured 

creditors received a substantial dividend 

in the range of 34 cents to 40 cents to the 

dollar, and steps are being undertaken to 

finalize the wind-up of the company.

FTI CONSULTING’S ROLE: UNCOVERING ASSETS, 
TRACKING THEM DOWN

FTI Consulting immediately took control of a large number 

of PISG subsidiaries and the company’s books and records. 

Preliminary investigations quickly uncovered substantial 

assets in Australia, Hong Kong and China that belonged to 

PISG.  

Accordingly, FTI Consulting began taking steps to recover 

those assets such as placing a freeze/stop trade on shares of 

a listed Australian mining corporation and demanding that a 

Chilean mining company repay a $7 million debt owed to PISG.

However, these recovery actions and others were contested 

fiercely by the company’s sole shareholder, who argued that 

FTI Consulting had no right to attempt to recover those assets 

since PISG had relinquished its interest in them.

As a result of the findings uncovered during an investigation 

into PISG’s dealings, FTI Consulting concluded that assets had 

been intentionally transferred from PISG to shield them from 

creditor claims and that this had contributed to the rapid deteri-

oration of PISG’s financial position. Accordingly, FTI Consulting 

began an asset tracing initiative with the support of an interna-

tional team of consultants from the firm’s Technology segment 

and the Global Risk & Investigations practice.  

This investigation revealed that approximately $1 billion in 

assets had been transferred from PISG. Foremost among 

those assets were shares in Inner Mongolia Baotou Steel Rare-

Earth (“IMBSRE”), a mining company listed on the Shanghai 

Stock Exchange. Between 2008 and 2010, via a series of share 

transfers, ownership of IMBSRE was effectively removed from 

PISG and shifted directly to the sole shareholder of PISG and a 

family member. FTI Consulting asserted that the shares were 

grossly undervalued at the time of the deal and that the trans-

fers themselves represented a breach of fiduciary trust.
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1 Treaties

Is your country party to any bilateral or multilateral treaties 
for the reciprocal recognition and enforcement of foreign 
judgments? What is the country’s approach to entering into 
these treaties and what if any amendments or reservations has 
your country made to such treaties?

The Cayman Islands has not itself entered into any international treaties 
for the reciprocal recognition or enforcement of foreign judgments (except 
in relation to Australia). However, the Cayman Islands is a British overseas 
territory, and the UK can extend its ratification of treaties to the Cayman 
Islands by Order in Council. No treaties for recognition or enforcement of 
judgments have been so extended.

The Foreign Judgments Reciprocal Enforcement Law (1996 Revision) 
(the 1996 Law) provides a statutory regime for recognition and enforce-
ment of foreign judgments but so far only applies in relation to judgments 
from Supreme Courts in various Australian states and territories, and the 
Australian Federal and High Courts.

2 Intra-state variations

Is there uniformity in the law on the enforcement of foreign 
judgments among different jurisdictions within the country?

Not applicable.

3 Sources of law

What are the sources of law regarding the enforcement of 
foreign judgments?

Enforcement of foreign judgments in the Cayman Islands is usually 
through the common law route (ie, suing in a new main proceeding upon 
the foreign judgment as an unpaid debt obligation). Such an action will be 
conducted under the local litigation regime. The exception is the statutory 
regime for reciprocal recognition and enforcement of judgments con-
tained in the 1996 Law, which currently only applies to judgments from 
supreme courts in various Australian states and territories, the Australian 
Federal Court and the Australian High Court.

4 Hague Convention requirements

To the extent the enforcing country is a signatory of the Hague 
Convention on Recognition and Enforcement of Foreign 
Judgments in Civil and Commercial Matters, will the court 
require strict compliance with its provisions before recognising 
a foreign judgment?

The Cayman Islands is not a signatory to the Hague Convention on 
Recognition and Enforcement of Foreign Judgments in Civil and 
Commercial Matters.

5 Limitation periods

What is the limitation period for enforcement of a foreign 
judgment? When does it commence to run? In what 
circumstances would the enforcing court consider the statute 
of limitations of the foreign jurisdiction?

A six-year limitation period applies both for common law enforcement and 
under the 1996 Law. The period starts with the date of the judgment or, 
when there have been appeals, the date of the last judgment.

The Cayman Islands court would not consider the statute of limita-
tions of the foreign jurisdiction.

6 Types of enforceable order

Which remedies ordered by a foreign court are enforceable in 
your jurisdiction? 

Money and non-money judgments are both enforceable in the Cayman 
Islands at common law. See Bandone v. Sol Properties [2008 CILR 301], 
in which the Cayman Islands court confirmed that in personam judg-
ments may be recognised and enforced through equitable remedies or, 
if required, under the principle of comity. When deciding whether to 
enforce a non-money judgment, the court will have regard to general 
considerations of fairness, but will not re-examine the merits of the 
underlying case.

If seeking recognition or enforcement of a judgment under the 1996 
Law, there are statutory requirements that:
• the foreign judgment must be final and conclusive;
• the foreign judgment is a money judgment; and
• the foreign judgment was given after 1996 Law came into force.

7 Competent courts

Must cases seeking enforcement of foreign judgments be 
brought in a particular court?

Regardless of whether enforcement is sought at common law or under 
the 1996 Law, the proceedings must be brought in the Financial Services 
Division of the Cayman Islands Grand Court.

8 Separation of recognition and enforcement

To what extent is the process for obtaining judicial recognition 
of a foreign judgment separate from the process for 
enforcement?

Enforcement at common law is a two-stage process: a new main proceed-
ing must be brought on the back of the judgment to create a domestic judg-
ment. Once judgment has been obtained from the Cayman Islands court 
(often on an application for summary judgment), the full range of domestic 
enforcement methods are available.

When it is applicable (ie, in relation to Australian judgments only at 
this time (see question 1)), the process under the 1996 Law is made up of 
three stages. The judgment creditor must first apply ex parte to the Grand 
Court for registration of the judgment. If the court is satisfied that the 
judgment meets the statutory criteria, the judgment will be registered. 
The judgment debtor then has a limited time within which to apply to set 
aside registration on specified grounds. If registration is not challenged, or 
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is confirmed, the registered judgment is treated as if it were a judgment of 
the Grand Court. Domestic enforcement methods are then available.

9 Defences

Can a defendant raise merits-based defences to liability or to 
the scope of the award entered in the foreign jurisdiction, or is 
the defendant limited to more narrow grounds for challenging 
a foreign judgment?

In theory, merits-based defences can be brought in response to a new main 
proceeding to enforce a foreign judgment at common law. However, this 
will be limited to attacking the validity of the obligations created by the for-
eign judgment; the Cayman Islands court will not generally make enquiries 
into an apparently regular foreign judgment or entertain re-opening of the 
merits of the underlying dispute.

A defendant may raise as a defence to common law enforcement the 
existence of a different enforceable foreign judgment granted in his favour 
that nullifies or impacts upon the foreign judgment sought to be enforced. 
The judgment debtor may also be able to raise as a counterclaim any other 
liability that the judgment creditor has to the judgment debtor (including 
another foreign judgment in the judgment debtor’s favour).

When registration or enforcement is sought under the 1996 Law, lim-
ited grounds of challenge are available in Section 6:
• the court issuing the judgment did not have valid jurisdiction to pro-

nounce the judgment;
• the judgment debtor, being a defendant in the proceedings in the origi-

nal court, did not receive proper notice of those proceedings in time to 
defend the proceedings and did not appear;

• the foreign judgment was obtained by fraud;
• the enforcement of the judgment would be contrary to public policy;
• the rights under the judgments are not vested in the person by whom 

the application was made; and
• there is a previous final and conclusive foreign judgment dealing with 

the same subject matter.

10 Injunctive relief

May a party obtain injunctive relief to prevent foreign 
judgment enforcement proceedings in your jurisdiction?

Whether enforcement at common law or registration under the 1996 Law 
would be sought, the judgment debtor could theoretically try to obtain an 
anticipatory injunction to prevent such steps being taken. The judgment 
debtor would have to make out grounds to object to the enforcement or 
registration and that it is just and convenient to grant the injunction rather 
than to allow enforcement or registration to take their normal course and 
for the judgment debtor to raise their objection at the appropriate time dur-
ing that process.

11 Basic requirements for recognition

What are the basic mandatory requirements for recognition of 
a foreign judgment?

There are no specific mandatory requirements for recognition or enforce-
ment of a foreign judgment at common law, other than that the foreign 
judgment must be a regular judgment and must be final and conclusive.

Statutory recognition under the 1996 Law requires:
• the judgment must have been from one of the jurisdictions to which 

1996 Law applies (currently limited to judgments from supreme courts 
in various Australian states and territories, the Australian Federal 
Court, and the Australian High Court);

• the foreign judgment must be final and conclusive;
• the foreign judgment must have been given after the 1996 Law came 

into force;
• registration must be sought within the applicable limitation period of 

six years; and
• at the date of the application, the judgment must not already have 

been wholly satisfied or enforced and must still be capable of enforce-
ment in the country of the foreign judgment.

12 Other factors

May other non-mandatory factors for recognition of a foreign 
judgment be considered and if so what factors?

There are no nonmandatory factors for recognition, either at common law 
or under the 1996 Law.

13 Procedural equivalence

Is there a requirement that the judicial proceedings where 
the judgment was entered correspond to due process in your 
jurisdiction, and if so, how is that requirement evaluated?

There is no such formal requirement at common law or under the 1996 
Law. The Cayman Islands court will not generally make enquiries into an 
apparently regular foreign judgment, but it may be an aspect of the public 
policy considerations to recognition and enforcement.

14 Personal jurisdiction

Will the enforcing court examine whether the court where 
the judgment was entered had personal jurisdiction over the 
defendant, and if so, how is that requirement met? 

There is no such formal requirement for enforcement at common law. The 
Cayman Islands court will not generally make enquiries into an apparently 
regular foreign judgment.

Enforcement under the 1996 Law requires the court to examine 
whether the foreign court had jurisdiction over the judgment debtor. It will 
set aside registration of the foreign judgment when it is proven that the for-
eign court lacked jurisdiction. Section 6(2) requires that the court consider 
whether the judgment debtor:
• agreed, prior to the commencement of the proceedings, that he or she 

would submit to the jurisdiction of that court in respect of the subject 
matter of the proceedings;

• was resident in the country of that court, or carried on business there, 
at the time when the proceedings were instituted;

• voluntarily submitted to the jurisdiction of the court as evidenced by 
his or her voluntarily appearing in the proceedings; or

• was a plaintiff in, or counterclaimant in, the proceedings in the origi-
nal court.

15 Subject-matter jurisdiction

Will the enforcing court examine whether the court where the 
judgment was entered had subject-matter jurisdiction over the 
controversy, and if so, how is that requirement met? 

The Cayman Islands court does not generally apply concepts of subject-
matter jurisdiction. However, the Cayman Islands court will not enforce 
criminal fines and tax judgments, whether at common law or under the 
1996 Law.

16 Service

Must the defendant have been technically or formally served 
with notice of the original action in the foreign jurisdiction, 
or is actual notice sufficient? How much notice is usually 
considered sufficient?

For enforcement by the common law route, the Cayman Islands court will 
not generally make enquiries into an apparently regular foreign judgment.

The 1996 Law requires a judgment debtor to have been properly served 
in accordance with the law of the foreign country in order for that judgment 
to be registered in the Cayman Islands. Failure to provide sufficient notice 
forms one of the bases upon which the court must set aside registration.

17 Fairness of foreign jurisdiction

Will the court consider the relative inconvenience of the 
foreign jurisdiction to the defendant as a basis for declining to 
enforce a foreign judgment?

The Cayman Islands court will not generally make enquiries into an appar-
ently regular foreign judgment, even if that foreign jurisdiction may not 
have been a convenient one for the judgment debtor.
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The 1996 Law provides an exhaustive list of grounds for which reg-
istration of a foreign judgment may be set aside, which does not include 
inconvenience of the foreign jurisdiction to the judgment debtor.

18 Vitiation by fraud

Will the court examine the foreign judgment for allegations of 
fraud upon the defendant or the court?

Fraud is one of the limited grounds on which a judgment debtor may seek 
to impeach an apparently regular foreign judgment in order to prevent 
enforcement of it at common law.

Statutory registration will be refused under Section 6 of the 1996 Law 
if the foreign judgment has been obtained by fraud.

19 Public policy

Will the court examine the foreign judgment for consistency 
with the enforcing jurisdiction’s public policy and substantive 
laws?

No. However, the Cayman Islands court will consider whether enforce-
ment of the foreign judgment would conflict with Cayman Islands public 
policy. (The scope for such a challenge is very narrow and refusal on the 
grounds of public policy will only arise when there has been a breach of the 
most basic notions of morality and justice.)

20 Conflicting decisions

What will the court do if the foreign judgment sought to 
be enforced is in conflict with another final and conclusive 
judgment involving the same parties or parties in privity?

The existence of a conflicting foreign judgment involving the same parties 
or parties in privity with them may provide a valid defence or counterclaim 
to enforcement at common law.

The statutory scheme for recognition allows the court to set aside reg-
istration if there is an earlier final and conclusive foreign judgment dealing 
with the same subject matter (see Section 6(1)(b)).

21 Enforcement against third parties

Will a court apply the principles of agency or alter ego to 
enforce a judgment against a party other than the named 
judgment debtor?

Generally, no.

22 Alternative dispute resolution

What will the court do if the parties had an enforceable 
agreement to use alternative dispute resolution, and the 
defendant argues that this requirement was not followed by the 
party seeking to enforce?

The Cayman Islands court will not generally make enquiries into 
an apparently regular foreign judgment when considering common 
law enforcement.

Failure to use agreed ADR mechanisms is not a ground to refuse recog-
nition under the 1996 Law.

23 Favourably treated jurisdictions

Are judgments from some foreign jurisdictions given greater 
deference than judgments from others? If so, why?

Judgments from countries to which the 1996 Law has been extended are 
given the benefit of a streamlined statutory scheme for recognition (cur-
rently the superior courts in Australia and its external territories only).

Apart from this, no special deference is given to judgments from one 
foreign country over those of another foreign country.

24 Alteration of awards

Will a court ever recognise only part of a judgment, or alter or 
limit the damage award?

When seeking enforcement at common law, the judgment creditor may 
elect to pursue enforcement of certain parts of the judgment only. In par-
ticular, Cayman Islands public policy is against recognition of punitive 
damages awards, enforcement of which is therefore often not pursued.

The 1996 Law permits registration of part of a judgment only, and 
to remove from the foreign judgment any parts that cannot properly 
be registered.

25 Currency, interest, costs

In recognising a foreign judgment, does the court convert the 
damage award to local currency and take into account such 
factors as interest and court costs and exchange controls? 
If interest claims are allowed, which law governs the rate of 
interest?

When enforcing at common law, the new main proceeding can be expressed 
in the foreign currency. Conversion to local currency will be effected either 
when the local judgment is entered or at the time of enforcement.

Update and trends

The draft to the Foreign Judgments Reciprocal Enforcement Law, 
which was published in 2013, contemplates expanding the number 
of countries that may register judgments in the Cayman Islands. 
When the current draft law is eventually enacted, it will apply to the 
Bahamas, Bermuda, British Virgin Islands, Canada, Guernsey, Isle 
of Man, Jersey, New Zealand, Ireland, Singapore and the UK.

Other proposed changes include the removal of the reciprocity 
requirement as is presently needed in order to determine whether a 
judgment should be recognised and registered.

James Corbett QC james.corbett@kobrekim.com 
Jalil Asif QC jalil.asif@kobrekim.com 
Pamela Mitchell pamela.mitchell@kobrekim.com

45 Market Street, Suite 3207
Camana Bay
Grand Cayman
Cayman Islands KY1-9006

Tel: +1 345 749 4000
Fax: +1 345 749 4020
www.kobrekim.com
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Under the 1996 Law the judgment is converted into Cayman Islands 
dollars at the rate of exchange prevailing on the date the judgment was 
given in the foreign court (see Section 4(3)).

When the foreign judgment includes costs, interest or both, these may 
form part of the judgment debt to be enforced in the Cayman Islands, both 
at common law and under the 1996 Law.

When the foreign judgment contains no award for interest, the 
Cayman Islands judgment (whether obtained by new main proceeding at 
common law or registration under the 1996 Law) will accrue interest at the 
standard rate from the date of the Cayman Islands court’s judgment award 
unless it orders otherwise.

26 Security

Is there a right to appeal from a judgment recognising or 
enforcing a foreign judgment? If so, what procedures, if any, are 
available to ensure the judgment will be enforceable against 
the defendant if and when it is affirmed?

When enforcing at common law by new main proceeding, or registering 
under the 1996 Law, the usual local rights of appeal to the Cayman Islands 
Court of Appeal are available.

27 Enforcement process

Once a foreign judgment is recognised, what is the process for 
enforcing it in your jurisdiction?

Once the foreign judgment has become a Cayman judgment through a new 
main proceeding at common law, or has been registered in the Cayman 
Islands under the 1996 Law, it may be enforced in the same manner as 
any other judgment of a Cayman Islands court. The full range of domestic 
enforcement procedures is available.

28 Pitfalls

What are the most common pitfalls in seeking recognition or 
enforcement of a foreign judgment in your jurisdiction? 

Not applicable.
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Chapter 6
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Timothy de Swardt

British Virgin Islands

Non-money judgments cannot be “domesticated” in the BVI.  
However, a claimant may sue afresh in the BVI for the same relief, 
such as a declaration or injunction, as that obtained abroad.  The 
claimant may then invoke the doctrine of issue estoppel, effectively 
inviting the BVI court to treat the factual issues as already 
determined.  If the BVI court exercises its discretion in favour of the 
claimant, the trial would be significantly foreshortened.  This is not 
a straightforward process, however, and a claimant in this situation 
should be aware of the risk of having to litigate the issues in full.

2.2 What requirements (in form and substance) must a 
foreign judgment satisfy in order to be recognised 
and enforceable in your jurisdiction? 

At common law, the foreign money judgment will be enforceable in 
the BVI under the following conditions: 
1. It must be for a definite sum of money, or an amount capable 

of being precisely calculated.  Unliquidated damages awards 
cannot be enforced unless and until qualified. 

2. The foreign court must have had jurisdiction over the 
judgment debtor, e.g. because: the debtor was the claimant 
in the proceedings, or counterclaimed; the debtor submitted 
or agreed to submit to the jurisdiction of the foreign court; 
the debtor was present in the foreign jurisdiction when the 
foreign proceedings were initiated; or jurisdiction was 
established under international law.  The BVI court will not 
accept a foreign court’s own determination of its jurisdiction 
over the defendant; jurisdiction must be found under the rules 
detailed above. 

3. The foreign judgment must not have been obtained in breach 
of natural justice.  This means: the judgment debtor must have 
had notice of the proceedings; he must have been afforded an 
opportunity to present his case; and the foreign proceedings 
must generally have comported with the principles of 
substantial justice. 

4. The BVI courts will refuse to enforce a foreign money 
judgment obtained by fraud. 

5. The foreign judgment must not offend BVI public policy.  
For example, a foreign judgment that enforces, directly or 
indirectly, a foreign penal or revenue law would offend public 
policy.  Gambling is illegal in the BVI and enforcement of 
a judgment based on the gambling laws of another country 
would likely be refused. 

6. The judgment must be final and conclusive.  An outstanding 
or contemplated appeal in the foreign country does not mean 
the judgment is not final and conclusive. 

Reciprocity of enforcement between the BVI and the foreign 
jurisdiction is not a requirement.

1 Country Finder

1.1 Please set out the various regimes applicable 
to recognising and enforcing judgments in your 
jurisdiction and the names of the countries to which 
such special regimes apply. 

Applicable Law/
Statutory Regime

Relevant 
Jurisdiction(s)

Corresponding 
Section Below

Reciprocal 
Enforcement of 
Judgments Act 1922

Bahamas, Barbados, 
Belize, Bermuda, 
England, Grenada, 
Guyana, Jamaica, 
New South Wales, 
Nigeria, Northern 
Ireland, Saint Lucia, 
Saint Vincent, 
Scotland and Trinidad 
and Tobago.

Sections 2–3

The Foreign 
Judgments 
(Reciprocal 
Enforcement) Act 
1964

Nil.  No territories 
have been validly 
designated under 
the 1964 Act and so 
it is of no practical 
effect.  The 1964 
Act is therefore not 
considered further in 
this article. 

N/A

Common Law No specific 
exclusions. N/A

2 General Regime

2.1 Absent any applicable special regime, what is the 
legal framework under which a foreign judgment 
would be recognised and enforced in your 
jurisdiction?

The British Virgin Islands (BVI) are rarely called on to enforce the 
judgments of foreign courts.  The BVI has inherited the English 
common law regime for the enforcement of money judgments.  
Other than judgments from those jurisdictions falling within the 
1922 Act (discussed below), a foreign money judgment will need 
to be enforced as an action on a judgment.  The BVI court treats 
the foreign money judgment as establishing a debt between the 
judgment creditor and judgment debtor.  The judgment creditor can 
file a claim in the BVI for the sum of the judgment, usually (but 
not necessarily) relying on the doctrine of res judicata to obtain 
summary judgment.  The BVI courts will not conduct a merits 
review of a foreign money judgment unless it was obtained by fraud.
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judgments into component parts, enforceable and unenforceable, 
has been confirmed in the BVI Court of Appeal (Lucita Walton et al. 
v Leonard George de la Haye BVIHCVAP2014/0004).
The normal time to raise such challenges is when the judgment 
creditor applies for summary judgment of the enforcement claim in the 
BVI.  The challenges would be raised responsively to that application.  
Alternatively, the defendant/judgment debtor can itself proactively 
apply for summary judgment.  Any outstanding challenges would be 
determined at trial, if the proceedings extended that far.

2.6 What, if any, is the relevant legal framework applicable 
to recognising and enforcing foreign judgments 
relating to specific subject matters?

There are no specific frameworks relating to specific subject matters, 
only exclusions from the general rule permitting enforcement of 
money judgments.  Tax judgments, for example, offend public 
policy and so would not be enforceable.  The Trustee Act 1961 
specifically provides at s. 83A(19) that a foreign judgment contrary 
to provisions of the 1961 Act relating to BVI Trusts should be 
regarded as against public policy and should not be enforced in the 
BVI.  This was recently confirmed in Lucita Walton et al. v Leonard 
George de la Haye BVIHCVAP2014/0004.  

2.7 What is your court’s approach to recognition and 
enforcement of a foreign judgment when there is: (a) a 
conflicting local judgment between the parties relating 
to the same issue; or (b) local proceedings pending 
between the parties?

There is no direct BVI case-law on this question, but it is expected 
that the courts would exercise their discretion against enforcement 
of a foreign judgment that conflicts with a local judgment. 
If there are two conflicting foreign judgments to be enforced in the 
BVI, the one obtained second is likely to be disregarded.
Where there are local proceedings pending between the same parties 
in respect of the same cause of action and subject matter, the courts 
could either decline enforcement, or they could apply the doctrine 
of issue estoppel to the local proceedings (effectively incorporating 
the findings of fact by the foreign court in the local proceedings).

2.8 What is your court’s approach to recognition and 
enforcement of a foreign judgment when there is a 
conflicting local law or prior judgment on the same or 
a similar issue, but between different parties?

The default position is that the BVI courts would not normally conduct 
a merits review of a foreign money judgment.  However the public 
policy exception could allow the court to decline enforcement where 
there is a conflicting local law or prior judgment on the same issue: 
E.D.& F. Man (Sugar) Ltd. v Haryanto (No. 2) [1991] 1 LRR 429. 

2.9 What is your court’s approach to recognition and 
enforcement of a foreign judgment that purports to 
apply the law of your country?

This is not normally a factor the BVI courts will consider and they do 
not normally conduct a merits review of the foreign judgment.  If the 
foreign judgment is manifestly incompatible with BVI principles of 
substantial justice, it may be denied on the natural justice exception; 
alternatively, there may be public policy arguments against 
enforcement.  The court would have to exercise its discretion on the 
facts of the individual case.

2.3 Is there a difference between recognition and 
enforcement of judgments? If so, what are the legal 
effects of recognition and enforcement respectively?

There is no substantive difference between recognition and 
enforcement, and the terms are often used interchangeably to refer 
to the domestication of the foreign judgment in the BVI.  Entirely 
separate is the concept of execution, which refers to the collection 
of assets to satisfy the domesticated judgment.  The technical 
differences are set out below. 
■ Recognition – the process of direct registration of a foreign 

judgment in the BVI – may occur under the 1922 Act. 
■  Enforcement – the process by which a foreign judgment is 

used to establish a separate domestic BVI judgment as set out 
in question 2.1 above – may occur at common law. 

■  Execution – the actual satisfaction of the domesticated 
judgment – is a wholly distinct, procedural matter (see 
question 4.1 below).

2.4 Briefly explain the procedure for recognising and 
enforcing a foreign judgment in your jurisdiction.

At common law, the judgment creditor will file a claim form in the 
High Court seeking payment of the sum owed under the judgment. 
The defendant (judgment debtor) must be served with the 
proceedings.  Until recently, it was technically impossible to serve a 
debtor out of the jurisdiction under the Civil Procedure Rules (CPR) 
when enforcing a judgment at common law.  The CPR has now been 
amended to reverse this. 
The debtor must reply or acknowledge service within 14 days if 
served within the jurisdiction, or 28 days if served out of the 
jurisdiction.
Failure to acknowledge service entitles the creditor to apply for 
default judgment in BVI. 
If the debtor does acknowledge service, the creditor can apply for 
summary judgment on the basis that there is no real prospect of the 
debtor successfully defending the claim.  This application will be 
made with supporting affidavit evidence.  
If unsuccessful on summary judgment, the case will proceed to a 
contested trial.  
If the claimant obtains default judgment, summary judgment, 
or judgment after trial, he will have a separate BVI judgment for 
the value of the original judgment.  This can be enforced just as 
any other BVI judgment in the BVI.  The successful claimant will 
normally be entitled to his costs.

2.5 On what grounds can recognition/enforcement of a 
judgment be challenged? When can such a challenge 
be made?

The common law grounds for challenge are that: the debtor was 
not within the jurisdiction of the foreign court; that the foreign 
judgment was obtained by fraud; that it offends public policy; that 
it was obtained in breach of natural justice; or that it is not final and 
conclusive.  See question 2.2 above.
The BVI courts have not directly considered whether an award of 
punitive damages would be enforceable.  At the present time, it would 
be prudent to assume that a judgment comprised of compensatory 
and punitive damages would likely be enforced only in respect 
of the former, with the BVI court applying the public policy rule 
against enforcement of foreign penal laws.  The ability to sever 
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3.2 With reference to each of the specific regimes set out 
in question 1.1, does the regime specify a difference 
between recognition and enforcement? If so, what is 
the difference between the legal effect of recognition 
and enforcement?

As noted at question 2.2 above, the 1922 Act allows for 
recognition (registration) of judgments of designated foreign 
courts.  Enforcement can occur at common law.  Execution will be 
possible once the foreign judgment has been domesticated (either 
as a registered judgment under the 1922 Act or as a separate BVI 
judgment under the common law route).

3.3 With reference to each of the specific regimes set 
out in question 1.1, briefly explain the procedure for 
recognising and enforcing a foreign judgment.

The judgment creditor will make an application for registration 
under Part 72 of the CPR.
The application may be made ex parte, and it may be made on 
affidavit evidence only.  If made inter partes, it must be served.  
In any event the affidavit must exhibit the original judgment or an 
authenticated copy. 
There are certain formalities that must be complied with.  The 
application must state the name, business, and addresses of the 
parties.  It must state the judgment creditor is entitled to enforce 
the judgment, and that none of the grounds to refuse recognition 
applies.  The interest due must be particularised, and any partial 
satisfaction of the judgment set out.
If the application is successful, the judgment creditor will obtain 
an order allowing leave to register the judgment.  This order may 
be set aside on application by the judgment debtor, and will make 
provision for the time in which to make such an application. 
Notice of the registration must be served on the judgment debtor, 
setting out details of the judgment, addresses of the judgment 
creditor and his solicitors (or agent on whom an application to set 
aside may be served), the right of the judgment debtor to set aside, 
and the time in which to do so.  No execution can take place until the 
period to set aside the order has expired or any set-aside application 
has been refused: Star Reefers Pool Inc v JFC Group Co Ltd [2012] 
4 JBVIC 0201.
An application to set aside registration may be made on notice by 
the judgment debtor.  It must include affidavit evidence explaining 
why the registration should be refused, based on the criteria of the 
1922 Act.  At the same time, the judgment debtor can seek a stay of 
execution of the judgment in the BVI. 
If, however, the judgment is successfully registered, it will have full 
force and effect as if a local BVI judgment.  Reasonable costs can 
be recovered.

3.4 With reference to each of the specific regimes set out 
in question 1.1, on what grounds can recognition/
enforcement of a judgment be challenged under the 
special regime? When can such a challenge be made?

Challenges may be made under the heads identified in question 3.1 
above.  These challenges are usually made once leave to register the 
judgment has been granted, the procedure for which is detailed in 
question 3.3 above.  The order allowing leave to register will itself 
specify the time in which an application to set aside the judgment 
may be made.

2.10 Are there any differences in the rules and procedure 
of recognition and enforcement between the various 
states/regions/provinces in your country? Please 
explain.

No, there are not. 

2.11 What is the relevant limitation period to recognise and 
enforce a foreign judgment?

At common law the limitation period is six years from the date of 
the foreign judgment (or its confirmation on appeal).  Under the 
1922 Act, an application for registration must be made within 12 
months (although extensions may be granted).

3 Special Enforcement Regimes Applicable 
to Judgments from Certain Countries

3.1 With reference to each of the specific regimes set 
out in question 1.1, what requirements (in form and 
substance) must the judgment satisfy in order to be 
recognised and enforceable under the respective 
regime?

The conditions for enforcement under the 1922 Act are broadly 
similar to those at common law.  There is an overarching 
requirement that it is “just and convenient” to enforce the judgment.  
The BVI court has construed this requirement in a limited manner, 
stating that this applies only within the BVI and is not one of 
universal application.  The discretion was not “designed to permit 
the BVI court to decide against enforcement upon grounds other 
than grounds peculiar to the Territory”: JSC BTA Bank v Mukhtar 
Ablyazov [2013] 5 JBVIC 0201.  In that case the BVI Court found 
that it was just and convenient to enforce in the BVI, placing some 
reliance on the fact that there was no stay on enforcement in the 
home jurisdiction itself (England). 
In addition:
1. The foreign court must have had jurisdiction over the 

judgment debtor. 
2. The judgment debtor must have been ordinarily resident 

or doing business in the foreign jurisdiction and did not 
voluntarily appear in the foreign proceedings or otherwise 
submit to the foreign jurisdiction.  The BVI Court has 
cautiously accepted participation in post-judgment freezing 
order proceedings to be a submission to the foreign 
jurisdiction: Star Reefers Pool Inc v JFC Group Co Ltd [2012] 
4 JBVIC 0201.  Note that in the same case, the BVI Court 
expressly refused to follow the archaic position in English 
common law that an appearance to contest jurisdiction could 
amount to a submission (id.).  

3. The judgment debtor must have been validly served. 
4. The foreign judgment cannot offend BVI public policy.  
5. The foreign judgment cannot have been obtained by fraud. 
6. There is no actual or pending appeal of the foreign judgment.  

In this respect the 1922 Act and the common law differ.  
The BVI court has ruled that an outstanding appeal to the 
European Court of Human Rights is not an appeal for the 
purposes of the 1922 Act: JSC BTA Bank v Mukhtar Ablyazov 
[2013] 5 JBVIC 0201. 

While there is no overt requirement that the judgment comport 
with natural justice, the overarching “just and convenient” head 
encompasses the same criteria.
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it does not appear that there have been any reported or publicised 
proceedings to enforce a foreign judgment in the last 12 months.
The BVI High Court has recently recognised its own jurisdiction 
to grant freezing orders in aid of foreign proceedings before any 
judgment is obtained in the foreign court and before there are any 
BVI proceedings attempting its enforcement.  Such orders can be 
made against third parties (Chabra injunctions), as was done in 
the seminal Black Swan case of 2009.  This is particularly useful 
in light of the number of asset holding companies incorporated 
in the jurisdiction that may be embroiled in proceedings for the 
enforcement of judgments.  Note that the judgment creditor can 
obtain asset freezes not only of the shares of the BVI company 
itself, but also its directly held assets, insofar as those assets would 
be seizable to satisfy a future judgment domesticated in the BVI 
(Natali Osetinskaya v Usilett Properties Inc. BVIHCV 2013/037).

5.2 Are there any particular tips you would give, or critical 
issues that you would flag, to clients seeking to 
recognise and enforce a foreign judgment or award in 
your jurisdiction?

The judgment creditor should choose the route of enforcement 
carefully.  There is nothing to stop a judgment creditor from 
choosing to enforce at common law rather than seek recognition 
under the 1922 Act.  Note that the common law provides a more 
creditor-friendly route to enforcement than the 1922 Act in at least 
two respects: the judgment can be under appeal; and there are six 
years to initiate a claim (not one).  However, if the judgment is 
registrable under the 1922 Act, the judgment debtor may be denied 
costs should he choose to enforce at common law.

4 Enforcement

4.1 Once a foreign judgment is recognised and enforced, 
what are the general methods of enforcement 
available to a judgment creditor?

There are a number of execution measures to enforce a domesticated 
judgment.  These are identical to the execution of any BVI judgment 
and include: 
■  A writ of fieri facias to attach monies owned directly by the 

judgment debtor.
■  An order for the sale of land. 
■  A charging order over stock or personal property. 
■  Attachment proceedings to collect personal property/assets 

of the judgment debtor. 
■  Appointment of a receiver to collect assets of the judgment 

debtor. 
■  Third party debt orders to garnish deposits at bank accounts 

or divert funds owed to the judgment debtor the judgment 
creditor.

5 Other Matters

5.1 Have there been any noteworthy recent (in the last 
12 months) legal developments in your jurisdiction 
relevant to the recognition and enforcement of 
foreign judgments or awards? Please provide a brief 
description.

As noted above, the BVI courts are rarely called upon to enforce 
foreign judgments.  Other than the Lucita Walton case cited above, 

Kobre & Kim British Virgin Islands



ICLG TO: ENFORCEMENT OF FOREIGN JUDGMENTS 2016 33WWW.ICLG.CO.UK
© Published and reproduced with kind permission by Global Legal Group Ltd, London

Br
iti

sh
 V

ir
gi

n 
Is

la
nd

s

Kobre & Kim British Virgin Islands

Tim Prudhoe
Kobre & Kim
Commerce House, Waterfront Drive
Road Town, Tortola VG 1110
British Virgin Islands

Tel: +1 284 852 1606
Email: Tim.Prudhoe@kobrekim.com
URL: www.kobrekim.vg

Timothy de Swardt
Kobre & Kim
Commerce House, Waterfront Drive
Road Town, Tortola VG 1110
British Virgin Islands

Tel: +1 284 852 1631
Email: Timothy.deSwardt@kobrekim.com
URL: www.kobrekim.vg

Kobre & Kim is the market leader in the international enforcement of large arbitration awards and judgments.   

Many of our cases involve coordinated proceedings in various jurisdictions, including the U.S., Latin America, key offshore financial centres (such as 
the British Virgin Islands and the Cayman Islands, among others), Asia-Pacific, and Europe.  Our practice is led by more than a dozen former U.S. 
Department of Justice and U.S. Securities and Exchange Commission lawyers with significant experience in international asset tracing/forfeiture, 
English solicitors and barristers (including three English Queen’s Counsel), offshore lawyers, and Hong Kong solicitors, focusing on asset recovery 
litigation and international insolvency. 

Our work has been featured on the cover of The Wall Street Journal, as well as in The American Lawyer, Forbes, and other leading publications, 
and has been consistently recognised by the publishers of the Global Arbitration Review, and other authorities, as one of the most highly regarded 
asset recovery firms in the world.

For more information, please visit: www.kobrekim.com/our-practice/international-judgment-enforcement-and-offshore-asset-recovery/ or contact: 
inquiries@kobrekim.com. 

Tim Prudhoe is a barrister and partner at Kobre & Kim, an international 
disputes and investigations firm with offices in the Americas, Asia, 
Europe, and the Caribbean.

Mr. Prudhoe has extensive experience representing clients in the 
international tracing and recovery of assets, and has extensive 
experience representing judgment debtors and creditors in large, 
complex international collections matters in the Caribbean.  Mr. 
Prudhoe has also acted both for and against government bodies both 
pre- and post-judgment on complex commercial litigation throughout 
the Caribbean.

Prior to joining Kobre & Kim, Mr. Prudhoe practised law in the Caribbean, 
where he represented clients in disputes involving contentious 
insolvency, civil and commercial litigation and arbitral disputes relating 
to the fiduciary and financial services industries.

Timothy de Swardt is an English barrister at Kobre & Kim, an international 
disputes and investigations firm with offices in the Americas, Asia, 
Europe, and the Caribbean.

He focuses his practice on international judgment enforcement and 
offshore asset recovery as well as financial products and services 
litigation.  Mr. de Swardt has particular experience with regard to 
financial disputes involving fraud in the offshore jurisdictions.  In addition, 
Mr. de Swardt handles matters involving cross-border bankruptcy and 
insolvency issues.



59 Tanner Street, London SE1 3PL, United Kingdom
Tel: +44 20 7367 0720 / Fax: +44 20 7407 5255

Email: sales@glgroup.co.uk

www.iclg.co.uk

Current titles in the ICLG series include:

■ Alternative Investment Funds
■ Aviation Law
■ Business Crime
■ Cartels & Leniency
■ Class & Group Actions
■ Competition Litigation
■ Construction & Engineering Law
■ Copyright
■ Corporate Governance
■ Corporate Immigration
■	 Corporate Recovery & Insolvency
■ Corporate Tax
■ Data Protection
■ Employment & Labour Law
■	 Enforcement of Foreign Judgments
■ Environment
■ Franchise
■ Gambling
■ Insurance & Reinsurance

■ International Arbitration
■	 Lending & Secured Finance
■ Litigation & Dispute Resolution
■ Merger Control
■ Mergers & Acquisitions
■ Mining Law
■ Oil & Gas Regulation
■ Patents
■ Pharmaceutical Advertising
■ Private Client
■ Private Equity
■ Product Liability
■ Project Finance
■ Public Procurement
■ Real Estate
■ Securitisation
■ Shipping Law
■ Telecoms, Media & Internet
■ Trade Marks



The International Comparative Legal Guide to:

A practical cross-border insight into the enforcement of foreign judgments

Published by Global Legal Group, with contributions from:

ARCHIPEL
Attorneys at law “Astashkevich and Partners”
Bär & Karrer AG
Blake, Cassels & Graydon LLP
Erriah Chambers
Eversheds
Gürlich & Co.
Hamdan AlShamsi Lawyers & Legal Consultants
Hanefeld Rechtsanwälte Rechtsanwaltsgesellschaft mbH
Hughes Hubbard & Reed LLP
Jones Day
King & Wood Mallesons
Kobre & Kim
Kosta Legal
Linklaters LLP

M & P Bernitsas Law Offices
Magnusson Advokatbyrå
Makarim & Taira S.
Matheson
MinterEllison
Montanios & Montanios LLC
Nagashima Ohno & Tsunematsu
Norton Rose Fulbright South Africa Inc
Pinheiro Neto Advogados
Polenak Law Firm
Rajah & Tann (Singapore) LLP
S. P. A. Ajibade & Co.
Solórzano, Carvajal, González y Pérez Correa, S.C.
Trusted Advisors

1st Edition

Enforcement of Foreign Judgments 2016

ICLG



WWW.ICLG.CO.UK

The International Comparative Legal Guide to: Enforcement of Foreign Judgments 2016

General Chapters: 

Country Question and Answer Chapters: 

1 Enforcement Against State Parties in England: A Creditor’s Long Journey Through Sovereign 
Immunity – Louise Freeman & Juliette Huard-Bourgois, King & Wood Mallesons LLP 1

2 European Union – Sébastien Champagne & Vanessa Foncke, Jones Day 6

3 Australia MinterEllison: Beverley Newbold & Tamlyn Mills 12

4 Belgium Linklaters LLP: Joost Verlinden & Nino De Lathauwer 18

5 Brazil Pinheiro Neto Advogados: Renato Stephan Grion & 
 Guilherme Piccardi de Andrade Silva 23

6 British Virgin Islands Kobre & Kim: Tim Prudhoe & Timothy de Swardt 29

7 Canada Blake, Cassels & Graydon LLP: Ryder Gilliland & Peter Smiley 34

8 Cayman Islands Kobre & Kim: James Corbett QC & Pamella Mitchell 41

9 China Linklaters LLP: Melvin Sng & Justin Tang 45

10 Cyprus Montanios & Montanios LLC: Yiannis Papapetrou 50

11 Czech Republic Gürlich & Co.: Richard Gürlich & Kateřina Beňasová 56

12 England & Wales King & Wood Mallesons LLP: Louise Freeman & Swati Tripathi 61

13 France ARCHIPEL: Jacques-Alexandre Genet & Michaël Schlesinger 67

14 Germany Hanefeld Rechtsanwälte Rechtsanwaltsgesellschaft mbH: 
 Dr. Nils Schmidt-Ahrendts & Annabelle Möckesch 72

15 Greece M & P Bernitsas Law Offices: Christos Paraskevopoulos 78

16 Indonesia Makarim & Taira S.: Alexandra Gerungan & Raditya Anugerah Titus 83

17 Ireland Matheson: Julie Murphy-O’Connor & Gearóid Carey 87

18 Japan Nagashima Ohno & Tsunematsu: Hironobu Tsukamoto & Eriko Ogata 93

19 Macedonia Polenak Law Firm: Tatjana Popovski Buloski & Aleksandar Dimic 98

20 Mauritius Erriah Chambers: Dev R. Erriah 102

21 Mexico Solórzano, Carvajal, González y Pérez Correa, S.C.: 
 Fernando Pérez Correa Camarena 106

22 Netherlands Eversheds: Jurjen de Korte 110

23 Nigeria S. P. A. Ajibade & Co.: Dr. Babatunde Ajibade, S.A.N. & 
 Benedict Oregbemhe 114

24 Russia Attorneys at law “Astashkevich and Partners”: Anastasia Astashkevich 120

25 Singapore Rajah & Tann (Singapore) LLP: Francis Xavier, S.C. & Tan Hai Song 126

26 South Africa Norton Rose Fulbright South Africa Inc: Marelise van der Westhuizen & 
 Matthew Clark 132

27 Spain King & Wood Mallesons: Alfredo Guerrero & Fernando Badenes 136

28 Sweden Magnusson Advokatbyrå: Johan Molin & Ewa Krokosz 142

29 Switzerland Bär & Karrer AG: Saverio Lembo & Aurélie Conrad Hari 148

30 Ukraine Trusted Advisors: Ivan Mishchenko & Dmitriy Abramenko 155

31 UAE Hamdan AlShamsi Lawyers & Legal Consultants: Hamdan Al Shamsi 161

32 USA Hughes Hubbard & Reed LLP: Chris Paparella & Andrea Engels 166

33 Uzbekistan Kosta Legal: Azizbek Akhmadjonov & Maxim Dogonkin 171

Contributing Editors
Louise Freeman & Swati 
Tripathi, King & Wood 
Mallesons LLP

Head of Business 
Development
Dror Levy

Sales Director
Florjan Osmani

Account Directors
Oliver Smith, Rory Smith

Senior Account Manager
Maria Lopez

Sales Support Manager
Toni Hayward

Sub Editor
Sam Friend

Senior Editor
Suzie Levy

Group Consulting Editor
Alan Falach

Group Publisher
Richard Firth

Published by
Global Legal Group Ltd.
59 Tanner Street
London SE1 3PL, UK
Tel: +44 20 7367 0720
Fax: +44 20 7407 5255
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Stephens & George 
Print Group
March 2016

Copyright © 2016
Global Legal Group Ltd.
All rights reserved
No photocopying

ISBN 978-1-910083-85-7
ISSN 2397-1924

Strategic Partners

Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.
Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified 
professional when dealing with specific situations.

PEFC/16-33-254

PEFC Certified

This product is 
from sustainably 
managed forests and 
controlled sources

www.pefc.org



ICLG TO: ENFORCEMENT OF FOREIGN JUDGMENTS 2016 41WWW.ICLG.CO.UK
© Published and reproduced with kind permission by Global Legal Group Ltd, London

Chapter 8

Kobre & Kim

James Corbett QC

Pamella Mitchell

Cayman Islands

Statutory recognition under the 1996 Law requires:
■ the judgment debtor to have been properly served in 

accordance with the law of the foreign country;
■  the judgment must have been from one of the jurisdictions to 

which the 1996 Law applies; 
■  the foreign judgment must be final and conclusive;
■  there is a payable sum of money;
■  the foreign judgment must have been given after the 1996 

Law came into force;
■  registration must be sought within the applicable limitation 

period of six years from the date of the judgment; and
■  at the date of the application, the judgment must not already 

have been wholly satisfied or enforced and must still be 
capable of enforcement in the country of the foreign judgment.  

The Cayman Islands court will not enforce criminal fines and tax 
judgments, whether at common law or under the 1996 Law.

2.3 Is there a difference between recognition and 
enforcement of judgments? If so, what are the legal 
effects of recognition and enforcement respectively?

If a foreign judgment is recognised, it means that the Cayman Islands 
court will allow it to be relied upon in respect of any Cayman court 
proceedings.  Enforcement on the other hand means that a foreign 
judgment can be the subject of an execution process by the Cayman 
Islands court including sequestration or committal.  Under the 1996 
Law, foreign judgments must first be recognised before they may 
be enforced.

2.4 Briefly explain the procedure for recognising and 
enforcing a foreign judgment in your jurisdiction.

Commencing proceedings to enforce a foreign judgment through 
the usual litigation procedure involves filing a Writ of Summons 
which sets out the details of the judgment debtor’s claim.  The 
Writ of Summons must then be served on the judgment debtor.  If 
the judgment debtor resides outside of the Cayman Islands, an 
application must be made for leave to serve the Writ of Summons 
in the appropriate jurisdiction.  The judgment debtor has a time limit 
within which he must acknowledge service or file a defence.  If the 
judgment debtor does not submit an acknowledgment of service or 
defence, the claimant can apply for judgment to be entered against 
the judgment debtor.  Even where the judgment debtor files a defence, 
the claimant may still apply for summary judgment if the defence is 
without substance.  
Where the 1996 Law applies, the judgment creditor must first 
apply to the Cayman Islands Grand Court for that judgment to be 

1 Country Finder

1.1 Please set out the various regimes applicable 
to recognising and enforcing judgments in your 
jurisdiction and the names of the countries to which 
such special regimes apply. 

Applicable Law/
Statutory Regime

Relevant 
Jurisdiction(s)

Corresponding 
Section Below

Foreign Judgments 
Reciprocal 
Enforcement Law 
(1996 Revision) (the 
“1996 Law”)

Australia Section 3 

Common Law
All countries to 
which the 1996 Law 
does not apply

Section 2

2 General Regime

2.1 Absent any applicable special regime, what is the 
legal framework under which a foreign judgment 
would be recognised and enforced in your 
jurisdiction?

Whilst the 1996 Law provides a statutory framework for the 
enforcement of foreign judgments, the legislation only applies to 
judgments from Supreme Courts of various Australian states and 
territories and the Australian Federal and High Courts.  Common law 
is therefore the usual route for the enforcement of foreign judgments 
in the Cayman Islands.  Order 45 of the Cayman Islands Grand 
Court Rules 1995 as enacted by the Judicature Law (2013 Revision) 
sets out the practice and procedures for the enforcement of foreign 
judgments.  Under those rules, any action for the enforcement of 
foreign judgments must be commenced in the Financial Services 
Division of the Cayman Islands Grand Court.

2.2 What requirements (in form and substance) must a 
foreign judgment satisfy in order to be recognised 
and enforceable in your jurisdiction? 

There are no specific mandatory requirements for recognition or 
enforcement of a foreign judgment at common law, other than that 
the foreign judgment must be a “regular” judgment and must be 
final and conclusive.  This includes non-money judgments.  Order 
45 of the Grand Court Rules require that before a foreign judgment 
may be enforced, it must have been properly served.  
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2.7 What is your court’s approach to recognition and 
enforcement of a foreign judgment when there is: (a) a 
conflicting local judgment between the parties relating 
to the same issue; or (b) local proceedings pending 
between the parties?

The 1996 Law requires the Cayman court to recognise duly registered 
foreign judgments as conclusive between the parties in respect of all 
proceedings founded on the same grounds.  Therefore a conflicting 
local judgment or local proceedings between the parties would not 
affect recognition under the 1996 Law.  See further question 2.5.

2.8 What is your court’s approach to recognition and 
enforcement of a foreign judgment when there is a 
conflicting local law or prior judgment on the same or 
a similar issue, but between different parties?

The court will not recognise or enforce a foreign judgment where 
such a decision conflicts with local law pertaining to the same issue.

2.9 What is your court’s approach to recognition and 
enforcement of a foreign judgment that purports to 
apply the law of your country?

The court will not generally enquire into an apparently regular foreign 
judgment.  The Cayman Islands Court does not give special deference 
to judgments emanating from one country over the other even 
jurisdictions which purport to apply the law of the Cayman Islands.

2.10 Are there any differences in the rules and procedure 
of recognition and enforcement between the various 
states/regions/provinces in your country? Please 
explain.

This is not applicable in the Cayman Islands.

2.11 What is the relevant limitation period to recognise and 
enforce a foreign judgment?

Six years is the limitation period which applies both for common 
law enforcement and under the 1996 Law.  Time begins to run from 
the date of the judgment or, in cases where there have been appeals, 
the date of the final judgment.

3 Special Enforcement Regimes Applicable 
to Judgments from Certain Countries

3.1 With reference to each of the specific regimes set 
out in question 1.1, what requirements (in form and 
substance) must the judgment satisfy in order to be 
recognised and enforceable under the respective 
regime?

See question 2.2 above. 

3.2 With reference to each of the specific regimes set out 
in question 1.1, does the regime specify a difference 
between recognition and enforcement? If so, what is 
the difference between the legal effect of recognition 
and enforcement?

See question 2.3 above.

registered.  Registration requires an application to be made by an ex 
parte Originating Summons unless the Court directs the summons 
to be served on the judgment debtor.  That application must be 
supported by an affidavit:
■  exhibiting the judgment or a certified copy and where the 

judgment is not in English, a notarised translation;
■  stating the name, trade or business and the last known place of 

abode or business of the judgment creditor and the judgment 
debtor;

■  stating that the judgment creditor is entitled to enforce the 
judgment; and

■  confirming that the judgment remains unsatisfied. 
If the court is satisfied that the judgment meets the statutory criteria 
(set out at question 2.5 below), the judgment will be registered.  The 
judgment debtor then has a limited time within which to apply to 
set aside registration on specified grounds.  If registration is not 
challenged by the judgment debtor, or is confirmed, the registered 
judgment is treated as if it were a judgment of the Grand Court.

2.5 On what grounds can recognition/enforcement of a 
judgment be challenged? When can such a challenge 
be made?

The 1996 Law provides certain limited grounds upon which a 
defendant may challenge registration or enforcement.  These are:
■  the court issuing the judgment did not have valid jurisdiction 

to pronounce the judgment; 
■  the judgment debtor, being a defendant in the proceedings in the 

original court, did not receive proper notice of those proceedings 
in time to defend the proceedings and did not appear;

■  the foreign judgment was obtained by fraud;
■  the enforcement of the judgment would be contrary to public 

policy;
■  the rights under the judgments are not vested in the person by 

whom the application was made; and
■  there is a previous final and conclusive foreign judgment 

dealing with the same subject matter.
A judgment debtor in common law enforcement proceedings may 
raise merits-based defences in response to a new main proceeding 
which will usually be limited to the validity of the foreign proceeding 
similar to the 1996 Law grounds.  It is open to a judgment debtor to 
raise the existence of a different enforceable foreign judgment granted 
in his favour that nullifies or impacts upon the foreign judgment sought 
to be enforced.  The judgment debtor may raise as a counterclaim any 
other liability that the judgment creditor has to the judgment debtor.
Whether at common law or under the 1996 Law, a judgment debtor 
may take steps to obtain an injunction to prevent the enforcement of 
a foreign judgment.  Such an application would have to be based on 
grounds that it is just and convenient to grant the injunction rather 
than through the enforcement procedure.

2.6 What, if any, is the relevant legal framework applicable 
to recognising and enforcing foreign judgments 
relating to specific subject matters?

Unlike other jurisdictions, the Cayman Islands has not enacted 
the relevant provisions of the UNCITRAL Model Law for the 
recognition of foreign insolvency proceedings.  Such recognition 
is governed by the Companies Law (2013 Revision).  Under this 
regime, the court has discretion in determining applications for 
recognition as well as subsequent applications for foreign office 
holders to exercise the powers given under the Companies Law.

Kobre & Kim Cayman Islands
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■  a charging order (which provides the judgment creditor with 
security over the judgment debtor’s assets);

■  the appointment of receivers;
■  orders for committal (where the judgment debtor is committed 

to prison for non-payment of a judgment debt);
■  writs of sequestration (similar to a writ of fieri facias, this 

allows for the seizure of personal property in circumstances 
where the judgment debtor has failed to comply with an 
earlier order and is therefore in contempt of court); and 

■  orders for an attachment of earnings (which compels the 
judgment debtor’s employer to regularly deduct payments 
from their salary and pay those deductions directly into court).

5 Other Matters

5.1 Have there been any noteworthy recent (in the last 
12 months) legal developments in your jurisdiction 
relevant to the recognition and enforcement of 
foreign judgments or awards? Please provide a brief 
description.

No, there have not.

5.2 Are there any particular tips you would give, or critical 
issues that you would flag, to clients seeking to 
recognise and enforce a foreign judgment or award in 
your jurisdiction?

No, there are not.

3.3 With reference to each of the specific regimes set 
out in question 1.1, briefly explain the procedure for 
recognising and enforcing a foreign judgment.

See question 2.3 above.

3.4 With reference to each of the specific regimes set out 
in question 1.1, on what grounds can recognition/
enforcement of a judgment be challenged under the 
special regime? When can such a challenge be made?

See question 2.5 above.

4 Enforcement

4.1 Once a foreign judgment is recognised and enforced, 
what are the general methods of enforcement 
available to a judgment creditor?

Once a foreign judgment is recognised and enforced, there are a 
number of execution options that are available to a judgment 
creditor.  These consist of the following:
■  writs of fieri facias (which allows the seizure and sale of a 

judgment debtor’s goods and chattels to satisfy the judgment 
debt);

■  garnishee proceedings (permitting a person who is indebted 
to the judgment debtor to pay money owed direction to the 
judgment creditor);

Kobre & Kim Cayman Islands



WWW.ICLG.CO.UK44 ICLG TO: ENFORCEMENT OF FOREIGN JUDGMENTS 2016
© Published and reproduced with kind permission by Global Legal Group Ltd, London

Ca
ym

an
 Is

la
nd

s

Kobre & Kim Cayman Islands

Pamella Mitchell
Kobre & Kim
45 Market Street, Suite 3207
Camana Bay, Grand Cayman, KY1-9006
Cayman Islands

Tel: +1 345 749 4013
Email: pamella.mitchell@kobrekim.ky
URL: www.kobrekim.ky

Pamella Mitchell is a lawyer at Kobre & Kim, an international disputes 
and investigations firm with offices in the Americas, Asia, Europe, and 
the Caribbean. She focuses her practice on international judgment 
enforcement and offshore asset recovery, as well as bankruptcy and 
debtor-creditor disputes.

Prior to joining Kobre & Kim, Ms. Mitchell practised with Appleby, where 
she worked on complex commercial litigation matters specifically 
involving Cayman Islands business and financial law.  

James Corbett QC
Kobre & Kim
45 Market Street, Suite 3207
Camana Bay, Grand Cayman, KY1-9006
Cayman Islands

Tel: +1 345 749 4003
Email: james.corbett@kobrekim.ky
URL: www.kobrekim.ky

James Corbett QC is an English barrister and Queen’s Counsel at 
Kobre & Kim, an international disputes and investigations firm with 
offices in the Americas, Asia, Europe, and the Caribbean.

Mr. Corbett has extensive experience acting for judgment debtors 
and creditors in large, complex international collections matters in the 
Caribbean and Europe.  He has also regularly advised and appeared 
in cases throughout the Caribbean involving trusts, bank secrecy, 
asset protection or recovery, fraud and joint venture agreements. He 
has been admitted permanently or pro hac to the Bars of the Cayman 
Islands, several jurisdictions of the Eastern Caribbean Supreme Court 
(the principal of which include Anguilla, BVI, Saint Kitts and Nevis), the 
Bahamas, the Turks & Caicos Islands, and Gibraltar.

Prior to joining Kobre & Kim, Mr. Corbett QC maintained a busy 
practice at Serle Court.

Kobre & Kim is the market leader in the international enforcement of large arbitration awards and judgments.   

Many of our cases involve coordinated proceedings in various jurisdictions, including the U.S., Latin America, key offshore financial centres (such as 
the British Virgin Islands and the Cayman Islands, among others), Asia-Pacific, and Europe.  Our practice is led by more than a dozen former U.S. 
Department of Justice and U.S. Securities and Exchange Commission lawyers with significant experience in international asset tracing/forfeiture, 
English solicitors and barristers (including three English Queen’s Counsel), offshore lawyers, and Hong Kong solicitors, focusing on asset recovery 
litigation and international insolvency. 

Our work has been featured on the cover of The Wall Street Journal, as well as in The American Lawyer, Forbes, and other leading publications, 
and has been consistently recognised by the publishers of the Global Arbitration Review, and other authorities, as one of the most highly regarded 
asset recovery firms in the world.

For more information, please visit:  www.kobrekim.com/our-practice/international-judgment-enforcement-and-offshore-asset-recovery/ or contact: 
inquiries@kobrekim.com. 
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Caribbean & Bermuda Countries
Deloitte Forensic
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• Local Discovery Data Centre 
and Forensic Laboratory 

• Specialized forensic resources 
used for collection, processing 
and analysis of data

• Statistical, conceptual, textual 
and database analytics to 
provide a unique insight into 
relevant data

• Provide services to legal and IT 
departments, outside counsel, 
and government agencies 

• Have worked on some of the 
largest, complex and multi‐
jurisdictional  investigations

• Industry specialization:

• Financial Services

• Energy & Resources

• Public Sector

• Tourism & Hospitality

• Technology, Media & 
Telecommunications

• Forensic accountants & auditors

• Certified Fraud Examiners

• Digital forensics specialists

• eDiscovery specialists

• Data analytics specialists

• AML specialists

• Business intelligence professionals

• Expert witnesses

• Asset tracing & recovery specialists

• Virtual and on‐site staffing 
capabilities

• Ability to scale according to 
scope, risk and cost management 
concerns

EXPERIENCE

MULTI‐DISCIPLINARY TEAM

MOBILITY & SCALABILITY

TECHNOLOGY



Our Global Team
Deloitte Forensic
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2700+ Global Deloitte Forensic Practitioners

43 Countries with Deloitte Forensic Practice

25+ Number of Years in Forensic Marketplace

Global Deloitte network of 225K+ professionals 
in 150+ countries

Advisory InvestigationsDisputesDiscovery AnalyticsInvestigations



How we assist
Our Services Lines & Approach
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Advisory
• Financial Crime Strategy
• AML, Sanctions & Regulatory Guidance
• Due Diligence and Business Intelligence

Analytics
• Forensic Data Reviews
• Data Visualization
• Advanced & Predictive Analytics

Discovery
• Information Governance and eDiscovery Readiness
• Collection, Processing, Hosting, Review, Production
• Cyber Crime and Computer Forensics

Disputes
• Litigation Support and Expert Witness Testimony
• Financial Analysis and Valuation Services
• Business Disputes and Damage Quantification

Investigations
• Fraud & Corruption Investigations
• Asset Tracing & Recovery
• Forensic Accounting

Our Service Lines
Deloitte Forensic

© 2016 DCB Holding Ltd. and its affiliates



Investigations 
Deloitte Forensic

Fraud & Corruption Investigations

Asset Tracing & Recovery

Forensic Accounting

Cyber

© 2016 DCB Holding Ltd. and its affiliates

Leveraging our Discovery specialists and advanced technology, our 
forensic investigators bring the financial acumen and forensic accounting 
skills to help conduct investigations efficiently and effectively, spanning 
all levels of complexity and breadth. 

Scope
Collect Data

Perform 
Data 

Analytics

Perform 
Background 
Checks

Review 
Documents

Conduct 
Interviews

Report Findings
Remediate

Advisory AnalyticsDisputesDiscoveryInvestigations



Discovery
Deloitte Forensic

Information Governance, eDiscovery Readiness

Data Collection, Processing & Hosting

Data Analytics & Project Management

Document Review & Production

© 2016 DCB Holding Ltd. and its affiliates

Deloitte Discovery is a one‐stop service that provides corporate legal 
departments and outside counsel assistance with all discovery‐related issues. 
We utilize advanced technology and analytics to help improve efficiency, 
defensibility, and reduce the overall cost of discovery.

Pre‐Processing

Review/Production

Analytics

Processing

22TB Data Collected
Data Preservation & Collection

60% Reduction

9.2m Documents prepared
for Processing

3.6m Documents post‐
Processing, pre‐Analytics

130K Documents post‐
Analytics, prepared for Review

35K Documents prepared for 
Production

99% Reduction

99.9% Reduction

Advisory AnalyticsDisputesDiscoveryInvestigations



Disputes
Deloitte Forensic

Litigation Support

Expert Witness Testimony 

Financial Analysis and Valuation Services

Business Disputes and Damage Quantification

© 2016 DCB Holding Ltd. and its affiliates

Drawing on our deep expert witness, financial analysis, damage 
quantification, and discovery capabilities, we give our clients the insight 
and understanding they need to strengthen their case, at all stages of a 
business dispute.

Are the financial statements reliable?

Will you need in‐trial assistance & support?

How much data will the expert need to 
assess? What about parties’ disclosure?

Will you be exploring alternative dispute 
resolution (e.g. mediation or negotiated 
settlement)?

We have 10K+ pages of email, spreadsheets & 
financial data that will need reviewing.

Possibly, but the Board wants to make a 
decision on starting litigation this month.

Yes, we need help during witness evidence to 
understand the accounting issues.

We think so, but cannot be sure. We have 
records but financial platforms are a problem.

Advisory AnalyticsDisputesDiscoveryInvestigations



Advisory
Deloitte Forensic

Financial Crime Strategy

AML, Sanctions & Regulatory Guidance 

Transaction Monitoring and Tuning

Business Intelligence

Mergers, Integration & Due Diligence

© 2016 DCB Holding Ltd. and its affiliates

Utilizing our breadth of experience, highly specialized skills, and advanced 
technology, we can quickly and effectively gather information to help 
companies manage risk and protect their brand and reputation.

• Reengineer Business 
Processes

• Develop Tools
• Develop Manuals
• Remediate KYC

• Provide Training for:
• Board and C‐Suite
• Front Office
• Middle Office 
• Back Office 

Review 
Document

s

Remediate

• Transaction Lookbacks
• Targeted Investigations
• Forensic Investigations

Build 
remediation 

Plan

• Independent AML Assessment
• Compile Recommend Actions

Build 
remediation 

Plan

Example: AML Assessment and Corrective Action

Key: Authorized 
service for Assurance 
Clients

Advisory AnalyticsDisputesDiscoveryInvestigations



Analytics
Deloitte Forensic

Forensic Analytics

Forensic Data Reviews 

Data Visualization 

Advanced and Predictive Analytics

© 2016 DCB Holding Ltd. and its affiliates

Deploying sophisticated analytics, our teams can gain a deeper and more 
complete understanding of what has occurred in a financial investigation 
and how similar problems can be prevented.

Advisory AnalyticsDisputesDiscoveryInvestigations



Example – Assisted Collection & Analytics

• Facilitates technical & user data to be 
automatically extracted at point of collection

• Provides platform for collection analytics

Evidence Management System

© 2016 DCB Holding Ltd. and its affiliates



Example – Assisted Collection & Analytics

Centralized solution for recording, storing and reporting on evidence
• Supports multiple project databases and multiple users 

• Automates and de‐risks data collection & record keeping

• Accelerates collections

• Enables larger collections with smaller teams

• Decreases costs

• Integrated with Relativity
• Provides full COC, source & processing 

information for any document in 
Relativity, in real time

Evidence Management System

© 2016 DCB Holding Ltd. and its affiliates



Problem – Bank Account Data
Example – Analytics in Investigations

We have a ton of unstructured data

We cannot afford to “go fishing”

In fact it’s 12m+ emails, docs & scans

We need to locate bank account data

How do we locate bank data & make it useable?

© 2016 DCB Holding Ltd. and its affiliates



Example – Analytics in Investigations
Solution – Bank Account Data
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Example – Analytics in Investigations

• Inventory & Discover 
• Date & Domain filtering
• Custodian & Filetype Analysis 
• Deduplicate

• Index & apply Structured Analytics
• Apply Regular Expression Search
• Deduplicate

• Automate coding actions
• Integrate into existing review workflow

• Image & produce for processing in Altia FIT
• Statement Analytics in Excel

© 2016 DCB Holding Ltd. and its affiliates
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Contacts
Mike Penner
Partner
Office: 1-345-814-3317
Mobile: 1-345-925-7562
Email: mpenner@deloitte.com 

Stu Sybersma
Managing Partner
Office: 1-345-814-3337
Mobile: 1-345-916-6392
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Nick Kedney
Partner
Office: 1-345-814-2281
Mobile: 1-345-925-5404
Email: nkedney@deloitte.com

Tim Derksen
Partner
Office: 1-345-814-3344
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2.5 Exabytes of 
data generated 
daily

Open Source Intelligence & 
Asset Recovery

The Indexed Web
contains at least 
4.57 billion 
pages



Open-Source Intelligence (OSINT) refers to a broad array of information and 
sources that are generally available, including information obtained from the 
media (newspapers, radio, television, etc.), professional and academic records 
(papers, conferences, professional associations, etc.), and public data (government 
reports, demographics, hearings, speeches, etc.)… [but]… the sheer amount of 
available information can make it difficult to know what is of value.

FBI Intelligence Disciplines

© 2016 DCB Holding Ltd. and its affiliates



Topics
Investigations using the internet
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Search Engines & Optimisation

Structuring Research

Deep Web

Social Media

Assessing Data



Search Tools & Techniques
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We need to talk about Google
Search Engines

© 2016 DCB Holding Ltd. and its affiliates

Est. Unique Monthly Visitors (May 16)

1,600,000,000

400,000,000

300,000,000

245,000,000

125,000,000



Search Settings
Search Engines
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Be aware of:
• Corporate restrictions/filtering
• Safe search settings
• Personalisation
• Geo-locational differences
• Court of Justice of the European Union (C-131/12, 13 May 2014)

Use Advanced Search:
• Language
• Region
• Last updated date
• Site or domain
• Where the search terms appear on the page
• SafeSearch
• File type
• Usage rights



Boolean & Other Search Operators
Search Engines

© 2016 DCB Holding Ltd. and its affiliates

AND, OR, NOT, AND NOT

e.g. Cayman    220m 

Cayman AND Porsche 12.8m (Google recognises both AND / and) 

Cayman OR Porsche 292m  (Google only recognises OR)

Cayman -Porsche 212m  (Google does not recognise NOT; Use - symbol)

“Cayman Porsche” 353k

Cayman * Porsche 12.3m (Wildcard, which will pull back a phrase) 



Finding historical website data
Search Engines
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https://archive.org/

http://www.webcitation.org/query



Beyond the surface web
Deep web

© 2016 DCB Holding Ltd. and its affiliates

Examples:

http://www.cimoney.com.ky/search/searchforentity.aspx

http://www.sec.gov/

http://www.bailii.org/ - British & Irish case law & legislation

http://www.melissadata.com/lookups/personator.asp Name, address, company & phone verification 

(US)

http://www.brbpub.com/free-public-records - Free US public records resource

http://www.bizchinanow.com/ China international trade council

http://www.watchoutinvestors.com/default2a.asp Database of regulatory & legal actions (India)

“The Deep Web refers to any portion of the internet that cannot be found through a standard link crawling 
search engine. The vast majority of this content exists because you need to navigate through a web search 
form or input a query to get there.” 
brightplanet.com



Username searches
Social Media
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Scraping & Network Analysis
Social Media
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Each person in the world (at least 
among the 1.59 billion people active 
on Facebook) is connected to every 
other person by an average of three 
and a half other people.
Core Data Science, Research at Facebook



Scraping & Network Analysis
Social Media
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Approaching & Structuring 
Investigations
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OSINT
Organisation & Structure

• Use a collection, annotation & storage tool for web material –
e.g. Zotero or Endnote

• Use screen capture or Snagit etc. where needed
• Use a checklist of search steps to perform – plan your 

investigation
• Assess need to maintain anonymity & legality of any steps 

taken
• Assess which Search Engines to use and whether historical web 

data might be relevant
• Assess which Deep Web resources might be relevant
• Assess which Media sources may be in scope
• Assess & record search terms, names, usernames, email 

addresses, telephone numbers etc. and consider variants
• Consider which Social Media platforms to search and tools to 

do so
• Grade reliability of information gathered & need to confirm 

information from more reliable source

© 2016 DCB Holding Ltd. and its affiliates

What are you trying to achieve?

How reliable is the information and how 
reliable does it need to be?

What information do you have to start with?

Will any forensic assistance be required?

Do you have any information re related or 
secondary parties?

Will foreign language material be in scope 
and will translation resource be needed?

Is website analysis needed?

Are there specific geographic issues?



Evaluate Source and Data
Usefulness of Information
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Source Data

A Always Reliable
No doubt  - history of complete reliability 

B

C

D

E

F

Mostly Reliable
History of mostly valid information

Fairly Reliable
Doubts - some valid information in the past

Not Usually Reliable
Significant Doubts - some valid information in the past

Unreliable
Lacks authenticity – has provided invalid information in 

the past

Untested Source
No previous experience by which to judge reliability

1

2

3

4

5

6

Known to be True
Confirmed by one or more other sources 

Probably True
Consistent, logical, but not confirmed

Possibly True
Reasonably/partially logical/consistent, but not confirmed

Doubtfully True
Possible but not logical/consistent

Improbable
Logically not consistent; Contradicted by other 

information

Unable to Assess
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Nick Kedney
Partner
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•  Investigations: New Challenges     
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−  Identification & Collection of Evidence     

−  Common Investigation Issues & Potential Pitfalls     

•  Geography of an Investigation – Financial Services Industry 

•  Discovery & Investigation Landscapes 

•  Data Analytics 

 



Analytics Cloud 

Mobile 

Social 

Cyber 

FRAUD 

Fraud & Technology 

•  “The machinations of criminal ingenuity are legion” 

•  Technology centered forces driving innovation 

•  Fraud is social 
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•  What has changed: 

 Technology and systems complexity 

 Existing and legacy data platform issues 

 Email, mobile, and personal devices; social media; instant messaging 

 Sensors and machine to machine communications 

 Data and document hosting 

 Data analytics 

 Regulation – expansion and enforcement 

 Data theft, data leakage, and cyber threats 

 Development of data protection regimes 

Investigations 
 New Challenges 
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Fraud in Investment Funds 
Common Investigation Issues 
 

•  Identification and collection of Evidence 

 Service Providers 

 Investment Managers 

 Location & Cooperation of IM 

 Location, ownership and intermingling of data 

 Cloud services and storage 

 Data protection issues 

 Potential need for overseas recognition of liquidators  
 or other proceedings to obtain data and documents  
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Fraud in Investment Funds 
Common Fraud Issues 
 

 Misstatement of Net Asset Value  

 Asset (non) performance 

 Valuation issues 

 Exotic / illiquid / complex / privately traded assets 

 Dominant personalities 

 Fictitious collateral 

 Counter-party issues  
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•  1,000’s of hard copy boxes 

•  8 – 10 million emails retrieved from Exchange clusters, backup systems, and cloud environments 

•  2 million electronic files retrieved from corporate file shares 

•  80 – 100 custodians from all levels of the corporate structure: File clerks to CEOs with smartphones, 
tablets, and other devices 

•  150+ desktop and laptop computers 

•  Website data and archives 

•  Dozens of financial data platforms ranging from MS Access, SAP, and corporate banking/trade systems 

•  Legacy hardware – mainframes & microcomputers 

•  Missing data and non-functional, obsolete devices and systems 

Geography of an Investigation – Financial Services Industry 
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Evidence Processing 
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Mobile Device Evidence Collection &  Discovery 

•  Will mobile devices need to be examined? • What mobile devices are in play? 

• What else do you need to know? • What do you need to capture from the devices? 

 

Calendar Entries; 
Calls; VoIP, Social, Apps, 

Chats (Including MMS & SMS) 
Email; Media 
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•  Business intelligence in the age of Web 3.0 

•  Network analysis 

•  Social media 

−  Twitter, Facebook, Instagram, LinkedIn, SnapChat, YouTube, WhatsApp 

−  Enterprise social networking (e.g. Yammer) 

−  Geosocial and augmented reality 

•  VoIP technology & usage 

•  Mobile devices and Bring Your Own Device (BYOD) 

Investigation Landscapes 
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Big Data Analytics: Variety, volume, and velocity 

Structured & Unstructured Data: Network data, mobile platforms, 
storage devices, laptops 

Technology: Mobile connectivity, sensor data, machine to machine 
communication; the “internet of things” 

•  133% increase in mobile internet traffic in the past 2 years: 

−  Q1 2014 31.2% of all internet traffic originated on a mobile 
device 

Discovery & Technology Assisted Review: eDiscovery; cloud-
based storage; mobile devices; analytics & text categorization 

 

Discovery Landscapes 
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Source: http://www.walkersandsdigital.com/Walker-Sands-Mobile-Traffic-Report-Q1-2014 



Cognitive Analytics: Artificial intelligence, machine learning, and natural 
language processing have moved from experimental concepts to potential 
business disruptors—harnessing Internet speed, cloud scale, and adaptive 
mastery of business processes to drive insights that aid real-time decision 
making. 

Machine Learning: Also known as deep learning, is an artificial 
intelligence technique modeled after characteristics of the human brain. A 
machine learning system explores many divergent concepts for possible 
connections, expresses potential new ideas with relative confidence or 
certainty in their “correctness,” and adjusts the strength of heuristics, 
intuition, or decision frameworks based on direct feedback to those ideas. 

Visualization: By presenting data in graphical form, we can quickly spot 
correlations, identify potential data sets, prioritize review, and understand 
trends and habits.  

 

Optimising Discovery 
With Analytics 
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Where to Focus Review 
Visualization & Heat Maps 

•  Prioritize: Visualization can help the review team 
prioritize document types and manage workflows. 

•  Status Updates: Update the review team quickly 
with progress statistics, tagging metrics, and 
issues. 
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Document 
Distribution 



Analytics is the practice of using data and 
techniques to enhance decision-making 

Data Drives Analytics 

DATA 
‒  Process VOLUME 
‒  Respond to VELOCITY 
‒  Manage VARIETY 

TECHNOLOGY 
‒  Manipulation 

of Data 
‒  Algorithms for 

Analysis 
‒  Visualization 

for Output 

ENABLERS 
‒  Technology: Software 

and hardware used for 
capture, management, 
and analytics 

‒  Process & Controls: 
Define and govern the 
use of data and analytics 

‒  Talent: Develop 
competencies required for 
analytics 
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Cost of inaccurate or careless analytics in complex litigation, disputes, and investigations is very high. In 
addition, analytics are required to be completed in very compressed time frames. The following guiding 
principles enable forensic analysts in meeting the above challenges: 

Fraud Analytics 
 Guiding Principles 
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In cases involving 
legal and regulatory 
matters, analyses 
must be performed 
with very high 
precision 

A repeatable 
framework is required 
to process complex 
scenarios in a 
compressed time 
frame 

Black box models are 
not defendable — 
only transparent and 
generally accepted 
techniques are used 

Precise Repeatable Defendable Integrated 
Data 

Fusing structured and 
unstructured data 
enables a more 
contextual 
interpretation and 
analysis 



The ability to serve our clients when it matters is key 
for Deloitte. We have the capability to provide on-site 
and remote assistance to our clients no matter where 
they are located in the world. 
 

•  Discovery & Litigation Support 

•  Computer Forensics 

•  Cyber Forensics & Incident Response 

•  Financial Crime Analytics 

•  Anti-Money Laundering Analytics 

•  Investigation Support 

 

Deloitte Forensic 
Locally Based - Global Reach 
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Insights  

Asset Recovery services in Cayman Islands 
Fraud is one of the major risks facing businesses today and reported losses from fraud are on the 
increase. The effective management of the fraud risk is essential to avoid losses and damaged 
business reputations, and to ensure that stakeholders’ interests are protected. 

These risks may become apparent following whistleblower allegations, the discovery of 
accounting improprieties or other issues discovered during routine audits, or as a result of 
regulatory inquiries. Organizations need to implement procedures and controls to minimize fraud 
risk, and need to be able to react quickly and effectively when fraud or other misconduct is 
suspected. 

During investigations, usually enormous amounts of complex information and data must be 
distilled and assessed, and early action is crucial so that wrongdoing can be addressed, good 
ethics can be demonstrated, and steps can be taken to protect stakeholder value. Conducting an 
independent internal investigation that can withstand internal and external scrutiny often requires 
experience, judgment, an understanding of relevant accounting principles, and the right people 
and technological tools. 
 

Deloitte’s Forensic and Restructuring professionals bring the financial acumen, investigatory 
skills and technological know-how to conduct corporate or private investigations spanning many 
levels of complexity and breadth. We serve multinational entities, large national enterprises, 
government agencies, and other fast-growing businesses, both public and private, across various 
industry lines. 

 
Our clients draw on our skills, both to conduct objective investigations and to work with 
attorneys to minimize fraud impact and to recover misappropriated assets. We work 
collaboratively with company management, audit or special committees of the board of directors, 
counsel and others to help companies preserve key evidence and identify which documents to 
analyze and people to interview. 

We work with our clients to develop a phased investigative approach to quickly ascertain 
foundational facts and identify critical issues, while maximizing overall project efficiency and 
cost-effectiveness. During the course of an investigation we will work with clients to: 

 Assess the issues in the context of the business environment in which the company 
operates, its financial condition and its previously reported financial results 

 Obtain relevant materials, including helping to preserve electronic information that can 
later be searched using forensic techniques 

 Conduct informational briefings with company employees with specific knowledge of the 
transactions and participate in interviews with counsel 



 

 Analyze and understand the system of internal controls to assess whether they fostered or 
hindered the production of reliable accounting information 

A frequent outcome of forensic investigations is the need to recover stolen or otherwise 
misappropriated assets. Electronic systems have led to a global increase in misappropriation of 
funds; sophisticated criminals use more and more complex financial vehicles to conceal stolen 
assets. We focus on identifying quickly where the funds or assets have gone and devising 
strategies to maximize rapid recovery. 

We have deep experience of asset recovery across the globe, and have successfully recovered 
assets or value for our clients. Our experience in asset recovery extends to cash, marine vessels, 
real property, bearer securities, aircraft, corporate entities and complex financial instruments. 
Our investigatory, forensic and analytic resources combined with our deep knowledge of 
offshore jurisdictions allow us to deploy powerful and effective strategies to identify and recover 
assets. We work with legal professionals to locate, identify and freeze stolen assets, tracing the 
transaction path from origin to destination. 

Deloitte brings a team of professionals with specialized knowledge, including Chartered or 
Certified Public Accountants, Certified Fraud Examiners, former law enforcement officials, 
statisticians, data analytics professionals and specialists in data gathering, forensic technology, 
and advanced data extraction and encryption techniques. Our multidisciplinary team has many 
years of experience in investigation complex and high value fraud and asset misappropriation, 
and has deep experience of fraud litigation in most major global jurisdictions around the world 
and in many emerging market jurisdictions. We can also call upon the resources and expertise of 
other Deloitte global member firms, and we are able to provide rapid deployment of 
investigation and asset recovery teams around the world. 
  

Key contacts 

Stu Sybersma  

Chairman, CBC  

ssybersma@deloitte.com  

+1 345 949 7500  

Stuart is the Managing Partner of Deloitte in the Cayman Islands and the practice leader for 
Financial Advisory. In his continued client serving capacity Stuart specializes in providing 
Insolvency, Co... More  

 
 
 



 

Mike Penner  

Partner  

mpenner@deloitte.com  

+1 345 949 7500  

Mike has over 26 years’ experience in insolvency, forensic accounting, investigations, valuations 
and dispute consulting. He specializes in insolvency, managing and performing cross-border 
fraud inves... More  

 

Nick Kedney  

Partner  

nkedney@deloitte.com  

+ 1 345 743 6287  

Nick leads the Discovery and Analytic Forensic Technology practice for Deloitte in the 
Caribbean & Bermuda Countries region. He has 20 years’ experience in Forensic, Analytic and 
Discovery services, s... More  
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Moderator: Adriana Riviere-Badell  

Panelists: David Griffin & Nick Kedney (panelists, including others to be confirmed) 

 

You Can Run but You Can't Hide - Cross-Border Asset 
Tracing and Asset Recovery 



• Moving assets for concealment – a debtor will 
typically use multiple jurisdictions, products and 
structures. 

 

• Jurisdictions 

• Most will use a combination of civil law and 
common law jurisdictions 

• Increases complexity of having a judgment 
recognized and enforced 

 

• Products/Structures 

• Foundations: Legal entity similar to a company , 
yet more autonomy (Popular in South America) 

• Companies – IBC (International Business 
Corporation) 

• Trusts 

 

 

Where are the Assets? 

 

 
 
 



• Shell companies 

• Network of shell companies and bank accounts 
internationally, mostly in offshore tax havens and 
bank secrecy jurisdictions 

 

• Multiple Jurisdictions 

• Cayman Islands / Switzerland / Belgium / Hong 
Kong / Florida / Singapore / Panama 

 

• Money Transfers 

• Avoid major assets seizure in the jurisdiction 
where  the judgment was originally issued 

• Transfer money to secondary accounts, to family 
members and other shell companies. 

 

 

Asset Concealment Scheme 

 

: 
 
 



 

 

 

Case Study – Pioneer Iron and Steel Group Company Limited 
 
By 2010, the company had accumulated alleged debt in excess of $500 
million 
 
Voluntary liquidation of PISG 
 
PISG had substantial assets in Australia, Hong Kong and China 
 
PISG claimed to have relinquished its assets and therefore had no right 
over them 
 
Assets intentionally transferred from PISG to shield them from creditor 
claims - $1 billion in assets, such as Shares in Inner Mongolia Baotou 
Steel Rare-Earth in Shanghai 
 
PISG created a complex web of shareholders to conceal assets from 
creditors through share transfers and the creation of trusts 
 
 



Go after vulnerable assets: 

 

• Owned by the award debtor and overlooked in asset 
protection structuring 

 

• Beneficially owned by the award debtor even though 
the nominal ownership may be under a different entity 

 

 

How Do You Find Seizable Assets? 

 

Strategies: 
 
• Forward Tracing: Look at where assets belonging to the debtor used to 

be historically; then, try to trace where the assets were moved. 
 

• Backward Tracing: Identify how the debtor uses assets today; then, 
trace back from the instances of current asset consumption to find the 
sources. 

 



 How Do You Find Seizable Assets? 

Independent Asset Discovery Tools: 

 

• Public databases and records (land registries, 
ship/aircraft registries, company registries, 
court judgments/filings, shipping records) 

 

 

 
Judicial Discovery Tools: 

 

• Exequatur orders (e.g., France) 

 

• Subpoenas to third party banks (e.g., U.S.) 

 

• Third party disclosure orders and Bankers Trust orders (e.g., U.K.) 

 

• Norwich Pharmacal orders 

 

 



Norwich Pharmacal Orders 

• Court order for the disclosure of documents or information in UK 
and Ireland 

 

• Granted against third party who has been innocently mixed up in 
wrongdoing 

 

• Norwich Pharmacal  Co. V. Customs and Excise Commissioners 

 

• “...that if through no fault of his own a person gets mixed up in 
the tortious acts of others is as to facilitate their wrongdoing he 
may incur no personal liability but he comes under a duty to 
assist the person who has been wronged by giving him full 
information and disclosing the identity of the wrongdoers.” 

 

 

 

 



 

 

 

Case Study – Cross- Border Insolvency 
 
Commonwealth  of the Northern Mariana Islands v. Millard 
 
What assets and liabilities may be taken into account to establish a 
credible case of insolvency so as to permit to petition for own 
bankruptcy? 
 
1- Common Wealth Argument: Only assets to be taken into account 
were assets located in Cayman Islands and the liabilities were those 
enforceable in the Cayman Islands. 
 
2- The Law in this jurisdiction will not enforce foreign revenue debts; 
but that does not mean that it must take steps to hinder enforcement of 
the debts in jurisdictions where they are enforceable. 
 
 
 

 

: 
 
 



• Cayman Island has not entered into any international treaties for the 
recognition or enforcement of foreign judgments 

• Statutory recognition under 1996 Law  

• Only applies to judgments from Supreme Courts of Australian States 
and territories 

• Limitation period of 6 years 

 

• However, Cayman is a British overseas territory –Common Law Territory 

• Common Law is the usual route for the enforcement of foreign 
judgments 

• Final appeals  at the Privy Council in London 

 

 

Judgment Recognition and Enforcement 
 
Cayman Islands 



 

• Various regimes applicable  to recognizing and enforcing judgments 

 

1. Reciprocal Enforcement of Judgments Act 1922 

2. The Foreign Judgments (Reciprocal Enforcement) Act of 1964 

3. Common Law 

 

• Under common law the foreign judgment would be enforceable under the 
following conditions: 

• Judgment must be a definitive sum of money, 

• Foreign court must have jurisdiction over the judgment debtor 

• Judgment was not obtained in breach of natural justice or by fraud 

• Foreign Judgment must not offend BVI public policy 

• Judgment must be final and conclusive 

Judgment Recognition and Enforcement 
 
British Virgin Islands 
 
 
 



 

• Encourage the debtor to settle 

• Initiate lower-risk proceedings against debtor’s commercial 
counterparties 

• Discovering embezzled proceeds to attach as debtor property 

 

Alternatives to direct seizure of debtor assets 
 

• Sell the award: 
 
• Conduct a risk-adjusted present value 

analysis, identify suitable bidders, organize an 
auction or private two-party transaction, and 
negotiate the sale terms. 
 



Tab 4 – Attendee Takeaway   
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You Can Run but You Can't Hide - Cross-Border Asset Tracing and Asset Recovery 

April 1, 2017 

11:00 a.m. – 12:15 p.m. 

Cross Border Insolvency and Asset Recovery Key Takeaways 

The use of offshore jurisdictions is commonplace across a variety of industries, both legitimate 

and illegitimate.  In addition to hedge funds and wealthy entrepreneurs, many Asian businesses 

structure holdings through the BVI and the Cayman Islands. 

Judgment debtors are increasingly employing elaborate asset concealment schemes that involve 

multiple onshore and offshore jurisdictions.  In fact, right here in Florida there are multiple 

limited liability companies that are employed to obfuscate ownership of valuable real estate and 

other assets.   

Even with all of the recent changes to legislation around the world (including FATCA, CRS, 

GTC&A), practitioners – lawyers and financial professionals – as well as clients believe that 

certain jurisdictions, particularly in the Caribbean, are “black boxes” where hidden assets find 

their way into black holes and cannot be recovered. 

The reality is that there are many tools that can be used, both onshore and offshore, to trace and 

recover assets in these jurisdictions.  Moreover, many of the leading offshore jurisdictions are 

common law jurisdictions, which are still supervised, through final appeal, by the Privy Council 

in London.  Similarly, many of the legal principles that exist in the United States and that are 

applied to asset tracing (like 28 USC 1782 – discovery in aid of foreign proceedings) have 

parallels in offshore jurisdictions, like Norwich Pharmacal orders that provide for third party 

disclosure to assist foreign parties in certain situations.   

These tools are not just for lawyers – leading financial firms and investigative firms can provide 

valuable assistance.  For example, effective asset recovery strategies often rely on the efficient 

and effective analysis of large volumes of data and the ability to “connect the dots” and predict 

where assets may next be transferred.   

What is perhaps most often overlooked is a creative strategy that does not employ typical asset 

recovery tools.  The principal strategy to seize and recover assets in any jurisdiction entails the 

understanding of the debtor’s products, structure and jurisdiction. 

A debtor may possess so-called vulnerable assets, which are assets that have been overlooked in 

the asset protection structure.  The strategies to identify a debtor’s vulnerable assets include 

Forward Tracing, following where assets have moved from their initial location, and Backward 

Tracing, tracing back asset consumption to find the original source.  
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Finally, sometimes the best option for a judgment creditor is to employ other profit maximizing 

strategies designed to encourage settlement with the debtor or to sell the judgment or award to a 

distressed asset investor or to a purchaser who is ready, willing and able to employ the full array 

of asset recovery tools.  In this case, the creditor can employ professionals to conduct a risk-

adjusted present value analysis, identify suitable bidders, organize an auction or private two-

party transaction, and negotiate the sale terms. 
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