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STROOCK

IRENE ORIA 
SPECIAL COUNSEL, MIAMI 

Contact Information 

Tel: (305) 789-9326 
Fax: (305) 789-9302 
ioria@stroock.com 

Practice Group 

Litigation  

Financial Services/Class Action 

Insurance 

Education 

J.D., Cornell Law School, 1999 

B.A., Columbia College, 1996 

Judicial Clerkship 

Law Clerk, The Hon. Cecilia 
M. Altonaga, U.S. District 
Court, Southern District of 
Florida, 2003 – 2004 

Irene Oria has over 15 years of experience in complex commercial business litigation 
in federal and state courts and arbitration tribunals with a focus in recent years on 
Financial Services, Insurance and Securities Litigation, including nationwide class and 
multi-district litigation. She has tried jury and non-jury cases. 

Ms. Oria represents domestic and international public and private companies and 
individual officers and directors in contract-related and business tort disputes; complex 
insurance coverage and bad faith disputes, including director and officer liability 
matters; accounting negligence and other professional negligence disputes; corporate 
governance disputes; SEC, Florida Attorney General and other state and federal 
regulatory investigations; white collar matters including civil and criminal RICO 
actions; securities fraud actions alleging violations of state and federal securities laws; 
employer side employment-related disputes including employment discrimination 
matters; product liability disputes; and antitrust litigation. In particular, Ms. Oria has 
experience defending banks and other large financial institutions in complex 
commercial litigation, including consumer class actions alleging violations of consumer 
protection laws. She has also represented insurance companies in insurance fraud 
investigations. Ms. Oria routinely defends clients in matters related to the Florida 
Deceptive and Unfair Trade Practice Act (FDUTPA) and the Florida Securities and 
Investor Protection Act. 

Prior to joining Stroock, Ms. Oria served as an Assistant United States Attorney in the 
United States Attorney’s Office for the Southern District of Florida. During her tenure 
at the United States Justice Department, Ms. Oria defended the interests of the United 
States in civil suits filed in the U.S. District Courts alleging statutory torts, 
constitutional torts, violations of civil rights and employment discrimination/ 
harassment/retaliation laws, medical malpractice and a myriad of other claims. 

Ms. Oria is fluent in Spanish. 

Representative Matters 

• Investment managers/funds in securities fraud litigation relating to Bernard L.
Madoff

• Leading sports event marketing and management companies in breach of contract
dispute relating to the Copa America Fútbol tournament
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• Leading global accounting firm in accounting
malpractice litigation

• Major banks, credit cards companies and securities
and investment firms in financial services litigation,
including breach of contract disputes, class action
litigation and arbitrations

• Leading car rental company in varied commercial
litigation

• Leading foreign telecommunications company in
enforcement of judgment proceedings

• Leading affinity marketing company in Florida
Attorney General investigations

• Leading Northeast real estate brokerage firm in breach
of contract/lease disputes

• Leading cruise line in commercial litigation, including
class action litigation

• Leading spirits, wine and beer companies in
commercial litigation, including antitrust litigation

• Leading medical/health care product supplier and
various other entities in product liability litigation

• Global pharmaceutical company in commercial
litigation, including class action litigation

• Entities and individuals in confidential white collar
criminal investigations

• Entities and individuals in internal investigations,
regulatory advice and other corporate compliance
matters

Honors and Awards 

• Named to South Florida Legal Guide’s “Top Lawyers,”
2015-2017

• Collaborative Bar Leadership Academy Fellow, 2015

• Listed as a “Top Up and Comer” in Commercial
Litigation and Financial Litigation by the South Florida
Legal Guide, 2014 and 2015 editions

• Recipient of the “40 Under 40 Outstanding Lawyers
of Miami-Dade County” Award by the Cystic
Fibrosis Foundation, 2013

• Named to the 2013 Lawyers of Color “Hot List”
(Southern Region)

Memberships 

• Member, Diversity and Inclusion Committee, The
Florida Bar, 2015-2017

• National Finance Director, Hispanic National Bar
Association, 2015-2016

o Florida Regional President, Region
VIII, Hispanic National Bar Association,
2014-2015

o Member, Hispanic National Bar
Association

• Member, Standing Committee for Rules and
Procedures, U.S. District Court, Southern District of
Florida

• Member, American Bar Association

• Member, South Florida Chapter, Federal Bar
Association

• Member, Florida Association of Women Lawyers

• Member, Dade County Bar Association

• Member, Cuban American Bar Association

• Member, Stroock Diversity Committee

Selected Activities 

• Assistant U.S. Attorney, U.S. Attorney’s Office,
Southern District of Florida, Civil Division, 2005-
2007 

Speeches and Events 

• Panelist, “Beware of Spoliation: Civil and Criminal
Penalties for Destroying Stale Information,” HNBA
2016 Annual Convention, Chicago, IL, September 7-
10, 2016

• Moderator, “Don’t Print! Legal Writing & Reading
in The Digital Age,” HNBA 2016 Corporate Counsel
Conference, Las Vegas, NV, March 16-19, 2016
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• Panelist, “The Holy Grail: Pay Gap Increases and
Negotiating to Decrease Inequity,” HNBA 2015
Annual Convention, Boston, MA, September 2-5,
2015 

• Panelist, “Top Issues Facing Young Hispanic
Attorneys,” HNBA 2014 Annual Convention,
Washington, DC, September 10-13, 2014

Admitted to Practice 

Florida, 2001; New York, 2001; New Jersey, 2000; U.S. 
District Court, District of New Jersey, 2000; U.S. District 
Court, Southern District of Florida, 2001; U.S. District 
Court, Middle District of Florida, 2002; U.S. District 
Court, Northern District of Florida, 2001; U.S. Court of 
Appeals, Eleventh Circuit, 2001  



Cyndie M. Chang is the managing partner of the firm's Los Angeles office. Ms. Chang litigates complex 

business, class action, and commercial disputes involving products liability, contracts, the Consumer 

Legal Remedies Act (CLRA), construction defect, mass torts, unfair competition, trademarks, trade 

secrets, the Americans with Disabilities Act (ADA), California Proposition 65, broker disputes, 

entertainment and real estate law. Further, she has litigated various kinds of insurance coverage 

issues, including multimillion-dollar environmental, asbestos, toxic tort and long tail liability claims, as 

well as subrogation, contribution, bad faith and reinsurance disputes. In addition, she has counseled 

insurers on complicated claims management and coverage issues involving first party and third party 

claims. Her services have spanned various industries, including fashion, retail, and consumer goods, 

manufacturing, utilities, and telecommunications.

Ms. Chang has represented many businesses, including Fortune 500 companies, and has obtained 

favorable results serving as first chair in trial and arbitration, leading joint defense groups in complex 

cases, and resolving cases through creative settlements and dispositive motions. Ms. Chang has also 

been featured in the Los Angeles Business Journal, The American Lawyer, Diversity Journal, Diversity 

Executive, the Daily Journal and other legal publications.

Phone: +1 213 689 7432
Fax: +1 213 403 5937
cmchang@duanemorris.com

CYNDIE M. CHANG
Partner

Duane Morris LLP
865 South Figueroa Street, 
Suite 3100
Los Angeles, CA 90017-5450
USA



She has been honored by Best Lawyers Magazine, Spring Edition 2016, as one of 15 women in the 

legal profession leading the charge for achievements in the practice and policy, on both local and 

national levels.  She was also recognized by the Daily Journal as one of the 2014 Top 100 Women 

Lawyers in California. The award honors 100 women lawyers whose extraordinary talent and 

experience are helping to shape industry and the law.  In 2014-2017, she received the "Super Lawyer" 

distinction in the Super Lawyers Magazine, an honor limited to no more than 5% of attorneys in the 

state. From 2010 to 2013, she was named a "Rising Star" in Los Angeles Magazine's Super Lawyer 

Rising Star section, given to no more than 2.5 percent of attorneys in the state, and in 2012-2017 was 

listed in its The Top LA Women Lawyers. She is also AV® Preeminent™ Peer Review Rated by 

Martindale-Hubbell: The highest peer rating standard. This rating signifies that the lawyer's reviewed 

peers rank him or her at the highest level of professional excellence for their legal knowledge, 

communication skills and ethical standards. The Recorder named Ms. Chang a "2013 Lawyer on the 

Fast Track." Selections for the honor were based on attorneys' career achievements and leadership 

roles within their practice, organization and community. Ms. Chang was also named in the Lawyers of 

Color Inaugural Hot List, which honored 100 early-to-mid-career minority attorneys for excellence in 

the legal profession. In addition, Ms. Chang was named the National Asian Pacific American Bar 

Association ("NAPABA") 2010 "Best Lawyers under 40," awarded to 20 lawyers across the country. 

Her service to the bar includes service as President of NAPABA for the 2016-2017 term, with 

previous service as its President-Elect, Vice-President of Communications, Secretary and Regional 

Governor for the Central District, which encompassed over ten minority interest bar organizations in 

Southern California. NAPABA is the national voice for the Asian American legal profession and 

represents the interests of over 50,000 Asian American lawyers and over 75 national, state, and local 

bar associations. She is also the Past President of the Southern California Chinese Lawyers 

Association ("SCCLA"), one of the oldest and largest Asian-American bar associations in the country. 

Ms. Chang has also participated in the American Bar Association's Tort Trial & Insurance Practice 

Section ("TIPS") 2010 Leadership Academy, selected with a group of approximately 20 lawyers in the 

nation identified to be emerging bar leaders. Further, Ms. Chang was appointed as the Vice-Chair of 

the ABA-TIPS Business Litigation Committee. In addition, she was her firm's office Pro Bono 

Coordinator and an inaugural Fellow to the Leadership Council on Legal Diversity ("LCLD"), a dynamic 

leadership training program comprised of high-potential attorneys from major law firms and 

corporations in the country. Ms. Chang has also served as a board member of the Asian Pacific 

American Bar Association of Los Angeles ("APABA") and an appointed member of the ABA-TIPS 

Standing Committee on Diversity in the Profession. She is an elected member of the Chancery Club 

(one of Los Angeles’ association of distinguished lawyers who have held position of honor and 

responsibility in legal, judicial, academic, governmental and civic organizations). She is also a proud 

lifetime member of SCCLA and APAWLA, as well as continuing member of NAWL.

Ms. Chang was featured in the documentary Opening the Door: Personal Stories of Groundbreaking 

Los Angeles Lawyers and Judges, which was screened during the LA Law Library's Pro Bono Week in 

October 2016. The Library also featured Ms. Chang in an exhibition during Pro Bono Week. This 

project was made possible with support from Cal Humanities, a non-profit partner of the National 

Endowment for the Humanities. Visit www.calhum.org.



Ms. Chang previously served as judicial extern to the Honorable Stephen Reinhardt of the U.S. Court 

of Appeals for the Ninth Circuit. Ms. Chang is a graduate of Loyola Law School, where she was a 

published Note and Comment Editor for the Entertainment Law Review, the Student Editor of the 

ABA Student Lawyer national magazine and a member of the National Moot Court Team and Scott 

Moot Court Honors Board. She previously was a member of the ABA Law Student Division Board of 

Governors, a liaison to the ABA Commission on Racial and Ethnic Diversity in the Profession and an 

elected officer of the Loyola Student Bar Association. Further, Ms. Chang is a graduate, with honors, 

of Johns Hopkins University and was awarded the Senior Leadership Award for her class and the 

Multicultural Student Affairs Award. She was elected into the academic honor societies of Pi Sigma 

Alpha for Political Science, Psi Chi for Psychology, and the Order of Omega. Ms. Chang served as the 

chair of the Inter-Asian Council, chair of Asian Awareness Month, and a convocation speaker with civil 

rights activist Myerlie Evers-Williams for Black History Month. She also obtained the National 

Leadership Award in her sorority and the Louis Azrael Fellowship for writing excellence.

In the community, Ms. Chang has served on the Board of Directors for the Asian Pacific Community 

Fund ("APCF"), a non-profit organization that supports Asian Pacific Islander communities in need 

and generates funding for 29 affiliate agencies in Southern California. She also serves on the Asian 

Americans Advancing Justice-Los Angeles (AAAJ-LA) Pro Bono Advisory Council. She also 

represented AAAJ in a highly-publicized pro bono matter regarding the constitutionality of a 

proposed business sign ordinance requiring use of the modern Latin alphabet (e.g., English) in the City 

of Monterey Park.  Ms. Chang is also a licensed California Real Estate Broker.

Representative Matters

• Obtained resolution for national retail chains against allegations of website accessibility issues 

under the Americans with Disabilities Act (ADA).

• Obtained compensatory and punitive damages, and prejudgment interest, resulting in a multi-

million dollar award after leading an over 3-week jury trial on behalf of foreign investor 

involving commercial real estate fraud.

• Obtained on behalf of Global Excel Management, Inc. in a matter of first impression in the

United States District Court for the Northern District of California a dismissal with prejudice of 

a cause of action brought by a hospital on the basis that no private right of action existed for 

reimbursement under California Health & Safety Code section 1371.4 for emergency medical

services.

• Obtained decision from the U.S. Court of Appeals for the Ninth Circuit that affirmed a district 

court's decision to remand its declaratory judgment action to state court and to dismiss the case 

pursuant to the Colorado River doctrine. R.R. Street & Co. Inc. v. Transport Insurance Co., 656 

F.3d. 966 (9th Cir. Sept. 2, 2011).

• Counsel for lead party in a multimillion-dollar environmental coverage action arising from

perchloroethylene ("PCE") contamination. Briefings addressed novel issues under California law 

regarding coverage for the settlement of punitive damage claims and an excess insurer's duty to 

defend.



• Obtained a jury verdict in favor of Starpoint USA, Inc. d/b/a Daewoo Motor America, Inc., a 

former corporate subsidiary of defendant Daewoo Motor Co., Ltd. (Daewoo Korea), in its action 

seeking defense and indemnity for products liability pursuant to the parties' agreement.

• Representation of corporations, including publicly traded companies and Fortune 500

companies, in contract, indemnity, licensing, trade secret and commercial lease disputes.

• Representation of national restaurant chains in local commercial litigation disputes; Prevailed at 

binding arbitration on behalf of national fast food chain against a $8.6 million claim for damages. 

See West's Trial Digest, 2 TD 13th 25.

• Representation of major oil company in eminent domain matters.

• Representation of companies in environmental liability disputes.

• Representation of insurance companies in complex coverage claims arising out of

environmental contamination and/or injuries against product manufacturers and distributors.

Pro Bono

• Representation of Asian Americans Advancing Justice - Los Angeles ("AAAJ-LA") on a high-

profile pro bono matter regarding the constitutionality of a proposed business sign ordinance 

requiring modern Latin alphabet (e.g., English) in the City of Monterey Park. AAAJ honored the 

Firm, as well as Cyndie Chang, of the Los Angeles office, in its Pro Bono Spotlight and with its 

2014 annual Pro Bono Service Award.

• Representation of certain civil rights, civil liberties, and professional legal organizations who 

regularly advocate for American-Muslim, Asian-American, and other religious and religious 

organizations in the U.S. in filing an amicus brief in the Court of Appeal in New York concerning

a request under New York's Freedom of Information Law ("FOIL") on the New York Police 

Department's Zone Assessment Unit (formerly Demographics Unit) program.

Admissions

• California

• U.S. Court of Appeals for the Ninth Circuit

• U.S. District Court for the Central District of California

• U.S. District Court for the Southern District of California

Education

• Loyola Law School Los Angeles, J.D., 2003

• The Johns Hopkins University, B.A., with honors, 2000

Honors and Awards

• Elected to the Chancery Club, one of Los Angeles' esteemed associations of lawyers

• Ms. Chang was featured in the documentary Opening the Door: Personal Stories of

Groundbreaking Los Angeles Lawyers and Judges, which was screened during the LA Law

Library's Pro Bono Week in October 2016. The Library also featured Ms. Chang in an exhibition 



during Pro Bono Week. This project was made possible with support from Cal Humanities, a 

non-profit partner of the National Endowment for the Humanities. Visit www.calhum.org.

• National Asian Pacific American Bar Association (NAPABA) Board of Governors

- President, 2016-2017

- President-elect, 2015-2016

• Best Lawyers Magazine, Spring Edition 2016, profiled as one of 15 women in the legal

profession leading the charge for achievements in the practice and policy, on both local and 

national levels. 

• AV® Preeminent™ Peer Review Rated by Martindale-Hubbell : The highest peer rating 

standard. This rating signifies that the lawyer's reviewed peers rank him or her at the highest 

level of professional excellence for their legal knowledge, communication skills and ethical 

standards. 

• Attended Collaborative Bar Leadership Academy (CBLA), a leadership program initiative by the 

ABA and national minority bar associations, Seattle, June 2016

• Recipient of Asian Americans Advancing Justice-Los Angeles("AAAJ-LA") Pro Bono Service 

Award for firm's work on business sign ordinance issue in Monterey Park, 2014

• Named one of the 100 "Top Women Lawyers" by The Daily Journal, 2014

• Southern California Super Lawyers, 2014-2017

• American Bar Foundation, Life Fellow, 2014-present

• Named a Top 50 California "Lawyer on the Fast Track" by The Recorder, 2013

• Named a Top 40 Litigation Lawyer Under 40 in California by American Society of Legal 

Advocates, 2013-2016

• Named in the inaugural "Hot List" by the Lawyers of Color, 2013

• Named in NAPABA's 2010 "Best Lawyers under 40"

• Rated 10.0 Superb by Avvo

• Named a "Rising Star" in Los Angeles Magazine's Super Lawyer Rising Star section, 2010-2013

• Listed in The Top LA Women Lawyers, 2012-2015

• Fellow to the Leadership Council on Legal Diversity ("LCLD"), 2011

• Graduate of the American Bar Association's Tort Trial & Insurance Practice Section ("TIPS") 

Leadership Academy, 2010

• Graduate of the International Association of Defense Counsel ("IADC") Trial Academy

• Graduate of the Committee of 100 ("C100") Leadership and Mentorship Program, 2010-2011

• Southern California Chinese Lawyers Association President's Award for outstanding service 

and commitment to association

• Scott Moot Court Honors Board, Top Ten Brief

• Women Lawyers of Long Beach, Scholarship Recipient

• Southern California Chinese Lawyers Association, Scholarship Recipient



Selected Publications

• Contributor, Duane Morris Insurance Law Blog

• Quoted in, "More Asian-Americans On Lawyer's Path, But Few Get Far,' Law360, July 18, 2017

• Featured in "Rise in Hate Crimes, Divisive Rhetoric Prompts Bar Groups to Act," ABA Journal, 

April 1, 2017

• Featured in "For Bar Association President, Loyola Planted Seeds of Leadership" by Loyola Law 

School, Dec. 2016

• Featured in "NAPABA President And Managing Partner Cyndie Chang Aims To Continue Her 

Family's Legacy of Community Building," Above the Law, November 11, 2016

• Interviewed for "Attorneys Across America: Featuring Cyndie Chang," Ms. JD, March 17, 2015

• Co-Author, "Sign Languages," Los Angeles Lawyer, January 2015

• Profiled in "Top Women Lawyers" Supplement, Daily Journal, May 7, 2014

• Profiled in "New Guard at Duane Morris: Young Leaders with Deep Ties," Los Angeles Daily 

Journal, May 1, 2014

• Profiled in "Giving Back to Her Community," Diversity Journal, March/April 2014

• Interviewed for "Pro Bono Spotlight: Cyndie M. Chang & Duane Morris LLP," Asian Americans 

Advancing Justice-LA Blog, February 20, 2014

• Profiled in "Three for Three: Three Questions for Three Loyola Alumni Who Are Dedicated to 

Pro Bono Work," Loyola Lawyer Magazine, 2013 Edition

• Profiled in "How Obstacles Were an Impetus for One Lawyer's Success," Diversity Executive,

August 21, 2013 

• Featured in "Southern California Chinese Lawyers Association: Developing a New Generation

of Leaders," Diversity & the Bar, January/February 2013

• "Exploring Internet Privacy Through Cable Broadband Struggles; ISPs Walk a Fine Line Between 

Privacy and Security," Loyola Entertainment Law Review

Selected Speaking Engagements

• Speaker, "Complex Litigation: Win the Business and Win the Case," NAPABA Western Regional 

Conference, Silicon Valley, California, July 22, 2017

• Speaker, Center for Women in the Law (CWIL): Consortium for Advancing Women Leaders, 

New York, July 21, 2017

• Speaker, "Moving Diversity Forward - A Collaborative Effort," National Association of Women 

Lawyers Annual Meeting & Awards Luncheon, New York, July 20, 2017

• Speaker, Collaborative Bar Leadership Academy, the ABA, NAPABA, NBA, HNBA, NNABA, and 

National LGBT bar, Minneapolis, MN, Jun 26, 2017

• Speaker, "Let's Handle Those Difficult Situations: How Do You Deal With Crisis?" and "Working 

Lunch Plenary Session: How We Work Together," Collaborative Bar Leadership Academy, 

Minneapolis, MN, June 26, 2017



• Keynote Speaker, California Law Academy Support Council (CLAS), San Francisco, June 16, 

2017

• Speaker, "Power Networking Reception," Center for Asian Americans United for Self 

Empowerment's Women, June 1, 2017

• Speaker, "Boost Your Bottom Line: Why Retaining and Promoting Minority Talent is Good 

Business" Georgia Asian Pacific American Bar Association Rainmakers Forum, Atlanta, GA, May 

25, 2017

• Speaker, "George Boyer Vashon Lecture," Philadelphia, PA, May 5, 2017

• Keynote Speaker, Southwestern Law School Asian Pacific American Law Student Association 

Installation Banquet, Los Angeles, April 14, 2017

• Speaker, "Portrait Project," NAPABA Southwest Regional Conference, Texas, April 7, 2017

• Speaker, "Breaking Through to Excellence," APIS Conference, Austin, Texas, April 7, 2017

• Presenter, "Advocacy and efforts of the Coalition of Bar Association of Color," National Native 

American Bar Association's Annual Meeting, Scottsdale, AZ, April 5, 2017

• Speaker, "Communication and Persuasion: Combining Improv Techniques with Advocacy," 

Legal Department of Southern California Edison, July 28, 2016

• Co-Moderator, "Communication and Persuasion: Improv Skills Every Lawyer Should Know", 

DRI's Annual Trial Tactics Seminar, Phoenix, Arizona, March 9-11, 2016

• Speaker, "Examining Opening Statement Strategies for Plaintiffs and Defense Attorneys," 2015

Annual Meeting of The State Bar of California, Anaheim, California, October 8, 2015

• Speaker, "Women@theTable: The Woman Factor — How Women at the Top Impact 

Organizations," Lim Ruger & Kim LLP and LACBA Diversity in the Profession Committee, June 

25, 2015

• Speaker, "50th Anniversary of the Civil Rights Act and the Voting Rights Act: A Time to

Celebrate, Reflect, and Recommit," Diversity for Success Seminar, The Voice of the Defense Bar 

(DRI), June 11-12, 2015

• Panelist, Duane Morris Diversity Retreat, Philadelphia, Pennsylvania, May 2015

• Speaker, "Are Warriors the Ideal Litigators? How Stories Infect Our Behavior and Our View of 

the World," American Bar Association, Webinar, February 26, 2015

• Speaker, "It's Only Forum Shopping When It's Coming from the Other Side?," 2015 Insurance 

Coverage Litigation Committee CLE Seminar, Tucson, AZ, March 4-7, 2015

• Panelist, "Committee of 100 Leadership and Mentoring Program: Graduation and Kickoff,"

Committee of 100, Rosemead, CA, December 6, 2014

• Speaker,"NAPABA Pre-Law Conference: Career Panel," 2014 NAPABA Annual Convention,

Scottsdale, Arizona, November 8, 2014

• Speaker,"The Rise of the AAPI Managing Partners: Wisdom and Stories from the Field," 2014

NAPABA Annual Convention, Scottsdale, Arizona, November 7, 2014 



• Speaker, "50th Anniversary of the Civil Rights Act: Our Responsibilities as Lawyers-A Time to

Celebrate, Reflect and Recommit," DRI Annual Convention, San Francisco, October 24, 2014

• Moderator, ""Leadership in the Boardroom," CAUSE Women in Power Quarterly Luncheon, Los 

Angeles, August 1, 2014

• Keynote Speaker, Southern California Chinese Lawyers Association and Joint APA Bar Summer 

Associate Mixer, Los Angeles, July 16, 2014

• Panelist, "Phoenix Rising: Asian American Lawyers as Advocates and Leaders," Loyola Law 

School, January 2014

• Panelist, "Affiliate Leadership Summit," Annual NAPABA Convention, Kansas City, Missouri, 

November 2013

• Panelist at Associate Business Development Program and Speaker at Diverse Attorney 

Meeting, Duane Morris Annual Retreat, Philadelphia, Pennsylvania, October 2013

• Speaker, Opening Remarks for the Investiture and Swearing-In of Judge Curtis A. Kin to the 

Superior Court of California, Los Angeles, August 23, 2013

• Panelist, "Leadership Competencies," Duane Morris Diversity Retreat, Philadelphia, 

Pennsylvania, April 2012

• Speaker, Committee of 100 ("C100") Gala, Pasadena, California, April 19, 2012

• Co-Moderator and Co-Chair, "Acting for Lawyers II" workshop, 23rd Annual NAPABA Annual 

Convention, Atlanta, Georgia, November 2011

• Co-Moderator and Co-Chair, "Acting for Lawyers" workshop, 22nd Annual NAPABA 

Convention INSPIRE, Los Angeles, California, November 2010

• Panelist, "Examples of Successful Marketing," Duane Morris Annual Retreat, Philadelphia, 

Pennsylvania, October 2010

• Panelist, "Balancing Responsibilities: Are Law Firms Doing Enough to Promote/Recruit Lawyers 

of Color to Partnership? How Can Corporate America Help?" Duane Morris Diversity Retreat, 

Philadelphia, Pennsylvania, April 2009

• Panelist, Insurance Practice, Duane Morris Annual Retreat, Philadelphia, Pennsylvania, October 

2008

• Panelist, Duane Morris Diversity Retreat, Philadelphia, Pennsylvania, April 2008

• Speaker, Career Workshop, Loyola Law School, Los Angeles, California, January 2008

• Moderator and Chair, "Phoenix Rising," full day CLE program presented by the Southern 

California Chinese Lawyers Association, Loyola Law School, October 2007

• Panelist, Marketing and Business Development Philadelphia, Duane Morris Annual Retreat, 

Pennsylvania, October 2007

• Panelist, Duane Morris Diversity Retreat, Philadelphia, Pennsylvania, May 2007

• Presenter, "Pellicano: How Do You Hire and Supervise Private Detectives, and What Happens

When Things Go Wrong?" MCLE presentation for the Southern California Business Litigation 



Inn of Court, Los Angeles, California, October 2006 - Received Circle of Excellence Award from 

the American Inns of Court for placing second in Top Programs of 2007



Elia Diaz-Yaeger

AREAS OF PRACTICE
Litigation
Insurance Defense
Toxic Torts
Products Liability

Elia Diaz-Yaeger is a Shareholder in the law firm of Lugenbuhl, Wheaton, Peck, Rankin and
Hubbard, her primary areas of practice are industrial employment/long-latency lung disease
litigation, insurance defense and coverage, environmental law, commercial litigation, and Board
Governance/Cybersecurity. In the last twenty years, Ms. Diaz-Yaeger has successfully defended
thousands of occupational exposure claims, including exposure to asbestos and silica-containing
products. Mrs. Diaz-Yaeger’s extensive litigation experience enables her to provide clients with
an early strategic plan, vigorous defense and efficient litigation.

As an AV-rated attorney, Mrs. Diaz-Yaeger was selected for the inaugural edition of the
Martindale-Hubbell® Bar Register of Preeminent Women Lawyers™. Her recent professional
credentials include the 2014-2015 Recipient of the Louisiana State Bar Association Human Rights
Award. She is also a 2015 CityBusiness “Women of the Year” recipient and honoree.

Mrs. Diaz-Yaeger actively promotes diversity and inclusion of women and Hispanics in the legal
professions through various professional organizations. She is a long standing member of the
Hispanic National Bar Association (“HNBA”), where she currently serves as the National
Secretary. Mrs. Diaz-Yaeger is also a member of a number of International Association of Defense



Counsel, Defense Research Institute, ABA, Louisiana State Bar Association. She is a frequent
speaker and CLE presenter. Her recent professional engagements include: presenting at the 2015
DRI Asbestos Medicine Seminar; 2015 LSBA diversity training seminar; 2015 LSBA presenter
on professionalism; speaker at the 2012 ABA mid-year meeting and 2011 HNBA National
Corporate Conference; leading round-table discussions at several in-house corporate meetings;
serving as a diversity facilitator for the Louisiana State Bar Association; participating in the
Louisiana State Bar Association’s diversity and inclusion video.

In addition to her professional pursuits, Mrs. Diaz-Yaeger also serves as on the Board of Directors
of ASI Federal Credit Union, a Community Development Financial Institution, whose mission is
to strengthen the financial health of underserved communities through financial service and
education. Mrs. Diaz-Yaeger also volunteers and participates in a number of social and community
programs including, Taking Steps for Crohn’s and Colitis, New Orleans Ballet, Kingsley house
“friendraising”, and New Orleans Opera Association. Additionally, she is a founding member of
Candy Girls/Life Savers of New Orleans, a non-profit group that supports and provides services
to families in need.

AFFILIATIONS
International Association of Defense Counsel - Member of Toxic & Hazardous Substances
Committee, Diversity Committee, Insurance and Reinsurance Committee and Environmental and
Energy Law Committee
Defense Research Institute - Member of Products Liability Committee, the Diversity Committee
and Diversity for Success Corporate Expo Committee
Hispanic National Bar Association – National Secretary, 2015 – date. Deputy Region XII
President, Member of Board of Governors, Member of National Coordinating Committee for the
2013 and 2015 Tennis & Golf Tournament and Co-Chair of 2011 Mid-Year Corporate Conference
and Moot Court Competition
American Bar Association - Member of Commission on Racial & Ethnic Diversity in the
Profession and Commission on Women in the Profession
Louisiana State Bar Association - Diversity Facilitator and Member of Conclave Subcommittee
New Orleans Bar Association - Member of Women in the Profession Committee
Hispanic Lawyers Association of Louisiana - Member

HONORS AND AWARDS
Martindale-Hubbell AV-rated attorney
Martindale-Hubbell Bar Register of Preeminent Women Lawyers
Association of Corporate Counsel/HNBA Executive Leadership Program
2014-2015 Recipient of the Louisiana State Bar Association Human Rights Award
2015 New Orleans Citybusiness, Woman of the Year, Honoree

COMMUNITY INVOLVEMENT
Candy Girls/Life Savers of New Orleans- Founding Member, Fundraising Chair
The A.D. Crossman Esperanza Library Project- Founding Member, Committee Member
ASI Credit Union- Board of Directors, Director
Kingsley House- Member of Fundraiser Committee, Table Chair of annual “Friendraising” event
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2016 CLM Annual Conference 
April 6-8, 2016 
Orlando, FL 

“Bad Faith Discovery and Related Litigation Strategy” 

I. Litigation Strategy in Defending First Party Bad Faith Insurance Claims 

A. Venue  

Venue selection, one of the first strategy decisions to make, is crucial in bad faith 
litigation as the forum selected can affect the course of the litigation.  In deciding the 
most advantageous forum for your client, certain factors should be considered.  

First, determine if a judge or jury would be better to rule on the complexity of the 
bad faith issues.  See generally Although in some jurisdictions, a jury decides the bad 
faith issue regardless of whether in state or federal court (FL, CA, NY, IL, TX to name a 
few), in certain state courts, such as Pennsylvania, the trial judge decides the bad faith 
count.  

Second, consider whether it is more advantageous to have federal or state law 
govern the unique, complex issues involved in bad faith litigation, including discovery 
issues, as discussed in greater detail below.  This is further important for purposes of 
bifurcation1 and disposition of pretrial motions.2    

Further, as with defending against any claim, consider the composition of the jury 
pool.  Insurers generally avoid “liberal” jury pools.  Federal juries will likely be more 
diverse.  Attorneys should also consider the pace with which the litigation may be heard 
in federal versus state court.  Generally, federal court dockets result in a speedier 
disposition.   

Although the decision is subjective and case specific, the above considerations 
assist insurers in determining whether it is advantageous to seek venue transfers within 
state court, or remove the case to federal court where appropriate and permissible.   

1 Even though appropriate in state court, certain federal courts will deny motions to bifurcate.  Consugar v. 
Nationwide Ins. Co. of America, 2011 WL 2360208 (M.D. Pa. June 9, 2011) (court refused to bifurcate 
UIM case from bad faith claim as there was no such requirement in federal court despite procedure being 
appropriate in state court). 

2 Insurers may have greater success with dispositive motions in some forums rather than others.  Getting 
out of a bad faith case prior to trial is an efficient and cost-effective way of disposing of the bad faith claim.   
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1. Removal Issues

If the parties are of diverse citizenship, and if the amount in controversy exceeds 
$75,000, a bad faith action may be removed to federal district court.  See 28 U.S. C. § 
1332(a).   In bad faith cases it can be difficult to determine whether the claim for 
damages meets the jurisdictional threshold, especially where plaintiff’s complaint is 
silent to the amount.   

Courts generally require defendants to establish by a preponderance of the 
evidence that the amount in controversy exceeds the jurisdiction amount.  Wilson v. Hibu 
Inc., 2013 WL 5803816 (S.D. Tex. Dec. 30, 2013).  Merely because plaintiff may 
demand, or recover, more than the federal jurisdiction amount after removal is not 
sufficient to support federal jurisdiction.  Speedway Super America, LLC v. Dupont, 933 
So. 2d 75 (Fla. 4th DCA 2006).  Courts will further not base federal jurisdiction solely on 
claims for punitive damages if plaintiff acted in good faith in asserting that the amount in 
controversy was below the federal jurisdiction amount.  Id.  Where the jurisdictional 
amount is established, remand is appropriate if a plaintiff can establish that his recovery 
will not exceed the jurisdictional threshold to a legal certainty.  Id; see also Frederico v. 
Home Depot, 507 F.3d 188 (3d Cir. 2007).    

Plaintiff may seek to preclude removal by stipulating that the claimed damages do 
not exceed $75,000.   By contrast, defendant may also request plaintiff stipulate that the 
amount in controversy will not exceed $75,000.3  In order to be successful, this 
stipulation or affidavit should be filed prior to removal.  2013 WL 5803816, at *3 
(defendant successfully argued plaintiff’s filing her post-removal affidavit in reliance on 
Texas Rule of Civil Procedure 47 was misplaced and the post-removal affidavit does not 
mandate remand).   

Plaintiff may further seek to defeat diversity jurisdiction and preclude federal 
removal by joining the insurer’s employees.  However, in some instances the joinder of 
an insurer’s employees to defeat diversity of citizenship jurisdiction may be fraudulent 
and fail to defeat federal court jurisdiction .  Cavallini v. State Farm Mut. Auto Ins. Co., 
44 F.3d 256 (5th Cir. 1995). 

B. Severance, Stay of Discovery, and/or Bifurcation of Trial 

Bifurcation is an effective strategy utilized in defending bad faith claims in order 
to ensure the efficient and fair resolution of multiple claims during litigation.  Richard 
McMonigle, Jr., Insurance Bad Faith in Pennsylvania § 7:19 (15th ed. 2014).   
If necessary and permitted, bifurcation is strongly encouraged in bad faith litigation and 
generally sought by insurers for two reasons.  Id. 

First, bifurcation is necessary to prevent undue prejudice to the insurer as the 
insured will likely seek to obtain and introduce documents irrelevant to the underlying 

3 Such a stipulation capping damages can benefit the insurer as it compels plaintiff to clarify the amount in 
controversy earlier in the litigation.   
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claim.  See id.  Secondly, insurers seeking to bifurcate bad faith from the underlying 
contractual claims advances the interests of judicial convenience and economy by 
streamlining discovery and potentially eliminating the bad faith claim through motion 
practice. 

Although severance and bifurcation is an effective strategy in defending the bad 
faith claim, courts have been inconsistent in ruling on motions to bifurcate.  Some courts 
stay bad faith claims from the underlying contract claims until the contract claim is 
resolved, reasoning that the issues and discovery accompanying each claim are too 
distinct.  For instance, “UIM claims require a determination of liability and assessment of 
the plaintiff’s injuries, where the process that the insurer went through in investigating 
plaintiff’s claim is not relevant to that issue.  Moninghoff v. Tilet and Allstate Insurance 
Company, No. 11-Civi-7406 (E.D. Pa. June 27, 2012).  Courts have also stayed bad faith 
claims where the information relevant to a bad faith inquiry may be confidential and 
proprietary in nature and prejudice the insurer during the litigation of the underlying 
contract claim.   Dunkelberger v. Erie Ins. Co., No. 2010-01956 (Lebanon County, Jan. 
24, 2011).  In addition to the potential prejudice that may occur, courts have stayed the 
bad faith claim due to concerns over unnecessary time and money that will be spent. 
Procopio v. Government Employees Ins. Co., 433 N.J. Super. 377 (App. Div. 2013); see 
also Richard McMonigle, Jr., Insurance Bad Faith in Pennsylvania § 7:19 (15th ed. 2014).  

To the contrary, courts have denied an insurer’s motion to bifurcate where the 
potential for prejudice is minimal and marginal conservation of time and money would 
result if the matter were bifurcated.  AAF-McQuay, Inc. v. Northbrook Property and Cas. 
Co., 1998 WL 1978562 (E. D. Tex. 1998).  Even where courts have acknowledged 
potential prejudice, courts deemed bifurcation unnecessary where the potential prejudice 
can be minimized by proper jury instructions. Shade Foods, Inc. v. Innovative Products 
Sales & Marketing, Inc., 78 Cal. App. 4th 847 (Feb. 28, 2000).  Other courts have further 
denied bifurcation motions where discovery requests for the contract and bad faith claims 
overlapped, ruling that issues concerning the proprietary nature of information discovered 
could be addressed with a confidentiality agreement.  Frederick v. Emily’s Inc. v. 
Westfield Grp., 2004 U.S. Dist. LEXIS 17274 (E.D. Pa. Aug. 27, 2004). 

In Florida, courts have specifically stated that the bad faith action cannot 
commence until the liability of the uninsured tortfeasor and damages have been 
established, regardless of whether the breach of contract and bad faith actions are brought 
together or separately.  Blanchard v. State Farm Mut. Auto Ins. Co., 575 So. 2d 1289, 
1291 (Fla. 1991).  Similarly, courts in other jurisdictions have also required severance 
where the insured is unable to prevail on the bad faith claim without first establishing the 
insurer is liable under the insurance contract.  In re Allstate County Mut. Ins. Co., 447 
S.W. 3d 497 (Tex. App. Houston 1st Dist. 2014)(court required severance where insured 
alleged insurer failed to make a good faith settlement offer).   

Ultimately, motions to bifurcate are more likely to succeed where there is not 
significant overlap of issues relevant to both the underlying contractual and bad faith 
claims, the potential prejudice to the insurer is significant, and the insurer is able to 
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demonstrate that separate witnesses and materials would be necessary to defend a 
contemporaneous trial.   Further, even where bifurcation is denied at the earlier stages of 
litigation, the insurer should seek to file a motion in limine to bifurcate the claims at trial.  

C. Discovery Requests and Responses 

Regardless of whether the claims at issue are bifurcated, it is essential for the 
insurer to effectively and strategically manage discovery pertaining to the underlying 
contractual claim and the bad faith claim to ensure the insured’s discovery requests are 
relevant and not seeking privileged information.4  The insurer should challenge those 
discovery requests that are vague, overly broad, privileged and otherwise not relevant to 
the claims.  In propounding their own discovery requests, insurers should engage in early 
and aggressive written discovery, including contention interrogatories, to posture the case 
for a successful dispositive motion.  Such direct discovery requests requires the insured to 
address and set forth the details of alleged bad faith and increase the likelihood the bad 
faith claim will be dismissed earlier in the litigation. 

D. Using Experts to Prove Bad Faith 

Generally, expert testimony is not required in order to maintain a bad faith action. 
Although not required, insureds regularly utilize “bad faith experts”.  Caro v Sharp, 2003 
WL 21354602 (Tex. App. June 12, 2003); Berg v. Infinity Ins. Co., 896 So. 2d 665 (Fla. 
2004).  In determining if it is necessary to offer expert testimony on bad faith, consider 
the complexity of the bad faith issue and whether a judge or jury is deciding the bad faith 
claim. 

Some courts have precluded expert testimony regarding whether an insurer acted 
in bad faith finding that a reasonable juror possesses the requisite knowledge to assess the 
bad faith allegation, which is neither complex nor scientific.  Schifino v. Geico General 
Ins. Co., 2013 WL 2404115 (W.D. Pa. May 31, 2013).  Courts have further precluded 
experts from testifying where the testimony on the issue of bad faith did not assist the 
trier of fact in understanding the evidence or determine a fact in issue.  Denison Custom 
Homes, Inc. v. Zurich American Ins. Co., 2005 WL 5994166 (S. D. Texas 2005).  Even 
where an expert is permitted to testify in a bad faith suit, his or her testimony may be 
limited to the subjects of industry-standard claims-handling procedures yet excluded on 
the issue of bad faith.  Denison, at *2.   

II. Discovery in Bad Faith Litigation

One of the challenges facing insurers is the general broad scope of discovery.
Discovery requests directed to insurers in bad faith cases are no exception, requesting, 
inter alia, the insurer’s claim file, claims manuals and guidelines, policies, and 

4 Addressed below is a brief discussion of how various jurisdictions have handled certain discovery 
requests in bad faith litigation, however it is also important to emphasize the importance of devising an 
early strategy to handle and manage discovery requests related to bad faith claims. 
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information pertaining to other claims.  However, some of these documents may not be 
relevant to the particular claim, and should be handled accordingly.  

A. Claim Files, Manuals, Training Materials 

Although an insured’s claim file may be discoverable, certain jurisdictions permit 
the work product doctrine to limit plaintiff’s attempt to discover portions of an insured’s 
claim file.  Shaffer v. State Farm Mut. Auto. Ins. Co., 2014 U.S. Dist. LEXIS 30436 
(M.D. Pa., Mar. 10, 2014); see, e.g., Robertson v. Allstate Ins. Co., 1999 U.S. Dist. 
LEXIS 2991, at *3 (E.D. Pa., Mar. 10, 1999) (finding that plaintiff could 
discover claim file in bad faith case, but applying the work product doctrine to limit the 
plaintiff's attempt to discover "the unredacted UIM claims file and all documents 
associated with the file").  However, not all jurisdictions have permitted an insurer to 
utilize the work product doctrine in limiting its production of their claim files.  Cozort v. 
State Farm Mutual Auto. Ins. Co., 233 F.R.D. 674, 676 (M.D. Fla. 2005)(holding claim 
file generated  up to date underlying matter resolved was discoverable in first party bad 
faith action).  Certain state courts have held that first party bad faith claimants are entitled 
to discovery of all materials contained in the underling claim and related litigation file up 
to the date of the resolution of the claim.  Allstate Indem. Co. v. Ruiz, 899 So. 2d 1121, 
1128-30 (Fla. 2005) (finding insurers are required to produce claim file regardless of 
whether it may be considered work product because it is the only source of direct 
evidence on issue of insurance company’s handling of the claim).   

Regarding claims manuals, guidelines and training materials, some courts have 
ruled that insurers are entitled to have some topical and temporal limitations set on the 
disclosure of claims manuals and other training materials.  Stephens v. State Farm Fire & 
Cas. Co., 2015 U.S. Dist. LEXIS 48024, at * 10 (M.D. Pa., April 13, 2015)(insurer 
instructed to provide those policy provisions for only the years at issue in the lawsuit, and 
not the four to five year period of disclosure requested by plaintiff).   

Various courts have also ensured plaintiff first establish a connection between the 
claims manuals and the subject claim before permitting discovery of claims manuals. 
Cont’l Ins. Co. v. Tollman-Hundley Hotels Corp., 636 N.Y.S.2d 319 (N.Y. App. Div. 
1996)( court permitted discovery of claims manuals after plaintiff sought to establish that 
the insurer did not adhere to its own procedures when resolving a claim and thus, acted 
unreasonably; see also Safeco Ins. Co. of Am. v. M.C.E.S., Inc., 2011 WL 6102014 
(E.D.N.Y. Dec. 7, 2011)(permitting discovery when claims procedures were tied to a 
particular claim).   

The insurer should further attempt to limit disclosures to those portions of the 
claim manuals applicable only to the handlings of the claim at issue.  Kaufman v. 
Nationwide Mutual Ins. Co., 1997 U.S. Dist. LEXIS 18530, at *2 (E.D. Pa., Nov. 12, 
1997) (requiring insurer to produce information contained in manuals to the extent that 
information concerns procedures used by employees who directly handled plaintiff's 
claims).   
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In addition to relevance objections, if applicable, the insurer should seek 
protection of claims manuals and guidelines asserting they are trade secrets.  See, e.g., 
Fla. Stat. § 90.506.  In asserting this and other applicable privileges, the insurer must 
provide evidentiary support.   

As the scope of discovery of claims manuals and guidelines is still somewhat 
unpredictable, insurers should proactively evaluate claims practices and policies, 
ensuring that the policies unequivocally demonstrate, inter alia, the insurer does not favor 
their interests over the insured and the insurer’s employees continue to act reasonably in 
handling claims.  Insurers should further ensure the manuals and guidelines cannot be 
misconstrued in the event they are produced, reducing any potential exposure to bad faith 
allegations. 

In the event the insurer must produce claims manuals or guidelines, the insurer 
should seek a protective order or confidentiality agreement when producing its claims 
manuals to prevent general access to these materials. 

B. Prior Claims/Lawsuits 

In addition to privileged portions of an insurer’s claim file not being subject to 
discovery, some courts generally refuse to permit discovery of previous lawsuits filed 
against insurance companies concerning the disputed policy provisions at issue in the 
current bad faith litigation.  McCrink v. Peoples Benefit Life Ins. Co., 2004 U.S. Dist. 
LEXIS 23990 (E.D. Pa. Nov. 30, 2004).  Federal courts in Pennsylvania further refuse to 
permit discovery seeking information regarding all bad faith cases brought against 
defendant as it outweighs the likelihood of finding relevant material. Id. at *20-21.  The 
court reasoned most of this information is likely to be irrelevant, particularly because 
insurance litigation rests upon particular factual circumstances, which are likely to differ 
significantly from case to case.  Id. at *21. 

C. Evaluations, Impressions, Conclusions, Opinions of Insurance 
Adjuster 

Mental impressions and opinions of a party and its agents are not generally 
protected by the work product doctrine unless they are prepared in anticipation of 
litigation.  Keefer v. Erie Ins. Exch., 2014 U.S. Dist. LEXIS 29282, at *11 (M.D. Pa., 
Mar. 7, 2014).5   Consequently, it is imperative to determine when and why a document 
was created.  Where no evidence has been provided demonstrating when litigation was 
reasonably anticipated, courts generally permit plaintiff to inquire into the adjuster’s 
opinions, mental impression, and conclusions that he or she formed while investigating 
the claim in the ordinary course of business and not formed with litigation reasonably 

5 Some courts have held that documents created after the filing of a bad faith complaint may constitute 
work product.  Lane v. State Farm Mut. Auto. Ins. Co., 2015 U.S. Dist. LEXIS 64679, at *11 (M.D. Pa., 
May 18, 2015) (finding mental impressions of insurer’s employees recorded after filing of complaint 
constitute work product).   
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anticipated.  Id. at *12-13. However, once the breach of contract or bad faith litigation 
has commenced or been noticed, discovery of those portions of the insurer’s claim file 
created after suit may be protected from discovery.   

D. Scope of Insurance Adjuster’s Testimony at Deposition 

Regarding the scope of an insurance adjuster’s testimony in a bad faith suit, courts 
will permit plaintiff to inquire into the processes used to investigate plaintiff’s claims and 
an insurer’s policies for handling claims.  Keefer v. Erie Ins. Exch., 2014 U.S. Dist. 
LEXIS 29282, at *10 (M.D. Pa., Mar. 7, 2014).  However, certain jurisdictions have 
recently narrowed the scope of plaintiff’s questioning, permitting the deposition of an 
insurance adjuster to proceed insofar as the questions are limited to the factual details of 
the insurer’s investigation and evaluation of insured’s claim.  Rau v. Allstate Fire & Cas. 
Ins. Co., 2015 U.S. Dist. LEXIS 69466 (M.D. Pa., May 29, 2015).  Where questioning 
goes beyond the factual details and seeks information concerning insurer’s work product 
made in anticipation of litigation, plaintiff goes beyond the scope of discovery.  Id.   

E. General Considerations and Suggestions 

At all times, the insurer, insurer’s employees, and counsel should treat every 
document, correspondence, as if it may be introduced into evidence, as it has the potential 
of becoming a trial exhibit.  Always be professional and act reasonably during claims 
handing and throughout the litigation.  Even the mere appearance of impropriety should 
be avoided.  Insurers should also be aware of the conduct that may expose them to 
alleged bad faith.  In first party bad faith claims, the focus is generally on the 
investigation, timing and any delay of payments and communications, and the final claim 
decision and related basis provided.  Further, be aware of the corporate representative 
verifying those documents produced in discovery to ensure they are the best corporate 
individual to do so.   
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Discovery in Coverage and Bad Faith Litigation: 
An Examination of Recent Cases and Whether Courts 
are Permitting More Invasive Discovery

Part 1

I. Introduction
This paper examines the ways in which the protections afforded to an insurer by the attorney-client 

privilege and the work product doctrine have been challenged and stretched through recent cases across the 
country, particularly where bad faith of an insurer is alleged. The last section of this paper condenses the legal 
analysis into practical pointers for insurers and attorneys.

II. Landscape of Attorney-Client Privilege and Work Product:
Recent Cases Concerning Discovery of Attorney Analysis and
Work Product Contained Within Communications and Claim Files
It is in the context of bad faith that insureds have tested the boundaries of the attorney-client privi-

lege and work product doctrine. It is no surprise, then, that an overwhelming majority of the cases examined 
contained bad faith allegations against an insurer. The few cases that did not contain bad faith allegations 
relied on work product protection to preserve documents from production, and are discussed in the work 
product section below.

A. Claim Files and Attorney-Client Communications: Discovery in Context of 
Bad-Faith Related Discovery

It has long been recognized “that an insurance company’s retention of legal counsel to interpret the 
policy, investigate the details surrounding the damage, and to determine whether the insurance company is 
bound for all or some of the damage, is a classic example of a client seeking legal advice from an attorney.” 
State ex rel. Montpelier U.S. Insurance Company v. Bloom, 757 S.E.2d 788 (Sup. Ct. App. W.Va. 2014).

However, an examination of recent case law makes it apparent that the parameters of this privi-
lege are being tested, particularly when courts have determined that there has been an implied waiver of the 
attorney-client privilege by the insurer. A finding by the court that there has been an implied waiver of the 
privilege by the insurer will result in the discovery of documents and communications to the insured (or 
requesting party), where such documents are no longer protected by the attorney-client privilege.

The argument that appears most compelling to courts handling bad faith insurance litigation is that 
the attorney-client privilege may be “deemed waived when application of the privilege would deny an oppos-
ing party access to necessary information to counter a claim or defense asserted by the other party.” Everest 
Indem Ins. Co v. Rea, 236 Ariz. 503, 504 (quoting State Farm Mut. Auto. Ins. Co. v. Lee, 199 Ariz. 52, 62). How-
ever, whether the privilege is waived will depend on the facts of each case as well as the nature of an insurer’s 
alleged bad faith.
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 1. Where an insurer does not assert a defense of advice of counsel,
insurers will have a stronger argument that there has been no implied
waiver of attorney-client privilege

In Everest Indem Ins. Co v. Rea, 236 Ariz. 503, the Arizona Court of Appeals held that “the assertion 
of a subjective good faith defense coupled with consultation with counsel did not, without more, waive the 
attorney-client privilege.” Id. at 505.

In Everest, certain insureds alleged bad faith against their insurer for entering into a settlement 
agreement in an underlying third party suit that exhausted the liability coverage of an owner-controlled insur-
ance program policy, allegedly to the insureds’ detriment. The insureds sought production of documents con-
taining communications between the insurer and insurer’s counsel. The insurer contended that the “decision 
to settle was made in good faith based on its subjective beliefs concerning the relative merits of the various 
available courses of action.” Id. at 504.

The Everest court relied on State Farm Mut. Auto. Ins. Co. v. Lee, 199 Ariz. 52 (2000) and quoted Lee 
in stating, “[w]e assume client and counsel will confer in every case, trading information for advice. This 
does not waive the privilege. We assume most if not all actions taken will be based on counsel’s advice. This 
does not waive the privilege. Based on counsel’s advice, the client will always have subjective evaluations of 
its claims and defenses. This does not waive the privilege….[N]one of it, separately or together, created an 
implied waiver.” Everest, 236 Ariz. at 505.

“To waive the privilege, something more is required….[T]he attorney-client privilege is impliedly 
waived only when the litigant asserts a claim or defense that is dependent upon the advice or consultation of 
counsel.” Id. at 505 (emphasis in original).

Examples were provided by the court in which an insurer made a coverage determination based on 
recently-decided case law and stated that its conduct was based upon its evaluation of the law – in this case, 
an implied waiver of attorney-client privilege was found. Id. However, where the insurer in Everest: i) reached 
a settlement that was not necessarily the product of legal advice (though attorneys were involved in the settle-
ment negotiations), ii) made no showing that the insurer was in doubt as to any legal issue, and iii) has not 
(yet) asserted as a defense that it depended on advice of counsel “in forming its subjective beliefs regarding 
the appropriate course of conduct” -- there is no implied waiver of the attorney-client privilege. Id. at 506.

The court also appeared to place some weight to the fact that the insurer had not yet shared the 
advice of its counsel with its own expert, and that the expert “simply cites the fact of consultation [with coun-
sel] as a procedural indication of good faith.” Id. The fact of consultation does not, in and of itself, signify that 
defense of counsel will be asserted as a defense (thus placing the advice of counsel at issue).

Notably, the dissent in Everest scoffed at the idea that the claims adjuster did not rely upon the advice 
of counsel, noting that counsel was present at the settlement discussions.

In Pearson v. Travelers Home & Marine Ins. Co., an insured alleged insurer bad faith in connection 
with the insurer’s denial of a claim and sought production of the claims file. The insurer produced a redacted 
form of the claims file. 2014 U.S. Dist. LEXIS 44506. The insured moved to compel an unredacted claims file, 
which was resisted by the insurer on grounds of attorney-client privilege, and the court examined the docu-
ments listed in the privilege log in camera. Id. The court initially cited an Alabama Supreme Court ruling that 
held a coverage opinion letter to be privileged, and extended this privilege to other attorney-client communi-
cations in a claims file prior to denial Id. at *3. The court further found that even in a bad faith context, such 
privilege was not waived by the insurer because the insurer had not asserted an “advice of counsel” defense, 
and thus had not “injected the privileged communications into the litigation.” Id. at *4, 8.
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a. However, even if an insurer asserts that it will not utilize a defense
of “advice of counsel,” one court has found that a claims manager’s
subjective assessment of the law has injected the “advice of counsel”
into the litigation, thus waiving the privilege

The federal district court of Arizona characterized Arizona law as holding that an implied waiver of 
attorney-client privilege may be found where,

 [the] (1) assertion of the privilege was a result of some affirmative act, such as filing suit [or rais-
ing an affirmative defense], by the asserting party;

 (2) through this affirmative act, the asserting party put the protected information at issue by 
making it relevant to the case; and

 (3) application of the privilege would have denied the opposing party access to information vital 
to his defense.

Ingram v. Great American Insurance Co., 2015 U.S. Dist. LEXIS 88783.

The court further noted that the attorney-client privilege is impliedly waived when an insurer 
“assert[s] some claim or defense invoking the subjective reasonableness of its evaluation and that analysis 
must have incorporated information [the insurer] learned from counsel. In Ingram, a claims adjustor con-
ferred with counsel and received case law from counsel, prior to deciding to deny a claim. She testified that 
she “concurred with the decision to deny [the insured’s] claims” and noted that she reviewed the “various rul-
ings provided by defense counsel” that “agreed” with a denial of the claim. Id.

What is particularly troubling about this case is that the court highlighted that the insurer’s decisions 
“were not independent of counsel’s advice” and “necessarily incorporated counsel’s ‘advice’ and consultation on 
the law,” even if the insurer stated that it did not rely on the advice of counsel in making its decisions at any stage. 
Despite the insurer’s position that it denied the insured’s claim based on its “investigation, evaluation and rec-
ommendation by its third party administrator as well as its own consideration of the facts and the law,” the court 
equated this position with “affirmatively inject[ing] the legal knowledge of its claims managers into the litigation” 
and thus putting the “sources” of this legal knowledge at issue, or the advice of counsel at issue. Id.

Since bad faith was alleged, and this claim was denied, the court stated that claims managers “cannot 
testify that they investigated the state of the law and concluded and believed that they were acting within the 
law but deny [the insured] the ability to explore the basis for this belief.” Id.

This is an instance where a bad faith allegation has subverted the quintessential importance of the 
attorney client communication, and where twisted logic and leaps made by the court to reach an implied 
waiver of the attorney-client privilege and teaches an insurer to reach its coverage decisions without consult-
ing with its counsel concerning coverage.

Insurers can only hope that courts will balance the discovery interests of an insured in bad faith liti-
gation with the long recognized value, and necessity, of an insurer to retain legal counsel to aid in its investiga-
tion of claims.

 2. Where the advice of counsel has been placed into issue, some courts
have found that there is an implied waiver of the privilege

The Tenth Circuit stated that “attorney-client communications cannot be used both as a sword and 
a shield” and permitted the production of correspondence in which an insurer’s counsel advised the insurer 
concerning the reasonableness of a settlement in the underlying case, particularly where the insurer relied 
upon an “advice of counsel” position to establish the reasonableness of that settlement, and stated the advice 
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of counsel was a reason – “if not the primary reason” for reaching such settlement. Seneca Ins. Co. v. Western 
Claims, Inc., 774 F.3d 1272 (10th Cir. Dec. 22, 2014).

a. Assertion of a rescission claim may be deemed to place attorney
client communications at issue

In Charter Oak, several parties (including the insured) sought all claims handling materials relating 
to underlying personal injury lawsuits in which the parties were involved and which stemmed from a defec-
tive drug. The insurers produced a limited number of claims handling documents and withheld others on the 
basis of attorney-client privilege and the work product doctrine. The parties moved to compel the remainder 
of the documents and argued that the insurers had waived any privilege by asserting a rescission claim that 
placed at issue the extent and timing of the insurers’ knowledge regarding the falsity of certain representations 
made by the insured in its insurance application. Charter Oak Fire Ins., Co. v. Am. Capital, Ltd., Civil Action 
No. DKC 09-0100 (D. Maryland May 17, 2013).

The court ruled that the “general rule” is that

 documents ‘either shared with or created by lawyers including facts and non-legal opinions and 
thoughts about facts’ are within an insurance company’s ‘ordinary course of business’ and thus are 
not protected by either the attorney-client privilege or the work product protection doctrine.

 …

 [O]rdinarily, a factual investigation regarding coverage that is done by an insurance company is 
not protected, whether it is performed by in-house or outside counsel.

Charter Oak, Civil Action No. DKC 09-0100 (D. Maryland May 17, 2013)(emphasis added).

On its ruling concerning insurers’ motion for reconsideration following this ruling, the court clari-
fied that while an insurance company could seek legal advice while performing its ordinary business function 
of claims handling, the insurers had failed to meet their burden of establishing the privilege’s existence and 
applicability. The court suggested that the insurers could have met their burden by making a “more targeted, 
selective assertion of the attorney-client privilege” instead of a “broad, near-blanket assertion of the attorney-
client privilege as to all claims handling materials” (created after a certain date). The court further pointed to 
many e-mails between and among non-attorney employees of the insurers where such e-mails did not include 
coverage counsel and appeared to call into question insurers’ position that the communications involved dis-
cussions of “information necessary for legal advice.” Id.

The court further agreed with the parties seeking production and held that insurers waived any pro-
tection over the documents by asserting a rescission claim that turned, in part, on certain facts that may be 
contained in the claims file. Despite the fact that a claims adjuster submitted an affidavit that he consulted 
counsel only for the purpose of seeking legal advice, the court found that the date in which meetings with 
coverage counsel were considered to shift from a business capacity to a legal capacity was the date when the 
insured refused to meet with the insurers to discuss coverage for underlying suits, and not before this date. Id.

The court appeared to be solely fixated on setting the date where there was a “shift” in coverage 
counsel’s role from “business to legal,” and gave little to no weight to a claims adjuster’s affidavit that cover-
age counsel was consulted solely for legal advice, even prior to the “shift” date. The court’s determination of 
when there has been a “shift” from “business to legal” does not appear to take the facts, as they occurred, into 
account.
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b. Establishing an additional evidentiary basis for privilege, beyond the
privilege log, may be required by some courts

In Charter Oak, the federal district court of Maryland stated that a privilege log should be detailed 
enough to identify “each document withheld,…information regarding the nature of the privilege/protection 
claimed, the name of the person marking/receiving the communication, the date and place of the communi-
cation, and the document’s general subject matter.” However, even if such a privilege log is produced, if the 
requesting party challenges the sufficiency of the asserted privilege/protection,

 the asserting party may no longer rest on the privilege log, but bears the burden of establishing 
an evidentiary basis – by affidavit, deposition transcript, or other evidence – for each element of 
each privilege/protection claimed for each document or category of document. A failure to do so 
warrants a ruling that the documents must be produced because of the failure of the asserting 
party to meet its burden.

Charter Oak, 2013 U.S. Dist. LEXIS 180504 (Dec. 24, 2013)(emphasis added).

This additional burden will be particularly difficult to meet where an insurer will have hundreds, if 
not more, of documents/communications listed on its privilege log.

 3. Attorneys acting as Claims Adjustors

a. Claims files where an attorney acts as a claims adjustor and not as a
legal advisor will not benefit from an attorney-client privilege

In Amerisure Mutual Insurance Company v. Crum & Forster Specialty Insurance Company, the plain-
tiff insurer brought an action against other insurers for failing to defend and indemnify its alleged additional 
insured. In seeking claims files from a defendant insurer, the court noted that the attorney-client privilege 
does not apply to the extent that an attorney acts as a claims adjuster/processor and not as a legal advisor. 
The court utilized a “primary purpose” test and stated that the party asserting the privilege “has the burden 
to show that the ‘primary purpose of the communication in question was for the purpose of obtaining legal 
advice, not business advice.’” 2014 U.S. Dist. LEXIS 59265 (M.D. Fla. April 29, 2014).

The court reviewed a submitted affidavit and found that the affidavit did not provide sufficient infor-
mation to determine whether documents were protected, and that instead, the documents “appear to involve 
claims handling…and do not appear to concern legal advice on coverage issues.” The court ordered the docu-
ments to be produced. Id.

The Washington Supreme Court termed such functions as a “quasi-fiduciary” function of an attorney, 
and held that there is a presumption of no attorney-client privilege when an attorney is engaged in quasi-fidu-
ciary functions such as investigating and evaluating or processing a claim. Cedell v. Farmers Ins. Co. of Wash., 
295 P.3d 239 (Wa. 2013). This holding has been characterized in a subsequent federal district court of Wash-
ington as follows,

 In Cedell, the Washington Supreme Court held that in a first-party bad faith lawsuit, attorney-
client privilege is presumptively unavailable as a basis for an insurer to withhold evidence of 
communications with its attorney during the claims adjusting process. An insurer can overcome 
this ‘presumption of discoverability’ if it shows that ‘its attorney was not engaged in the quasi-
fiduciary tasks of investigating and evaluating or processing the claim, but instead in provid-
ing the insurer with counsel as to its own potential liability…Even if it succeeds in overcoming 
the presumption, however, the insurer must submit any evidence it hopes to withhold to the 
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court, which must conduct an in camera review to determine which portions can be withheld or 
redacted.

Ingenco Holdings, LLC v. Ace Am. Ins. Co., 2014 U.S. Dist. LEXIS 170357 (W.D. Wash. Dec. 8, 2014).

The federal court concluded that “it is aware of no state other than Washington that has declared the 
attorney-client privilege presumptively inapplicable in a bad faith claim from a first-party insured.” The court, 
when considering the “unenviable chore” of reviewing “more than 800 pages of documents” in camera, stated 
that Cedell’s holding with respect to the work product doctrine is not binding in federal court, and further 
stated that “every federal court to consider the issue has held that the in camera review mandate of Cedell does 
not apply in federal court” and that a federal can, instead, exercise its discretion in deciding whether in cam-
era review is appropriate. Id. (emphasis added).

b. Insured must show probable cause concerning an insurer’s bad faith
in order to obtain claims documents

In Hartford Roman Catholic Diocesan Corp. v. Interstate Fire & Cas. Co., the insured sought claim 
files, including claims logs and claims review committee documents, all communications with certain outside 
law firms, and all documents related to the investigation/determination of coverage concerning the underly-
ing claims. In seeking documents from outside counsel, the insured argued that the law firm functioned as a 
claims adjustor, and that no attorney-client or work product protection was available as a result. 297 F.R.D. 22 
(Jan. 28, 2014).

The federal district court of Connecticut ultimately held that the documents were privileged, under 
the following analysis:

● Other Connecticut district courts have held that were an outside lawyer functions as a claims
handler, and the decisions made are “primarily business decisions,” those communications are
not privileged;

● A claims specialist who is an attorney and has not acted as a legal advisor prior to a cover-
age decision does not have protection over the specialist’s communications;

● A federal district of New York case holding that where an insurer retains outside counsel to
act as coverage counsel and additionally appoints separate counsel to defend its insured in an
underlying action, the insurer’s communications with outside coverage counsel remain privi-
leged;

● The Connecticut Supreme Court’s acknowledgement in Hutchinson v. Farm Family Cas. Ins. Co.,
273 Conn. 33 (2005) that the attorney-client privilege “ ‘implicitly is waived when the holder
of the privilege has placed the privileged communications at issue[,]’ which often arises, inter
alia, ‘when a party specifically pleads reliance on an attorney’s advice as an element of a claim or
defense.”

● In the present case, the claims adjustor submitted an affidavit and stated that she was the claims
representative responsible for handling the claims and that her role was to investigate and evalu-
ate claims for indemnification, and that outside coverage counsel was retained in connection
with the underlying claims and not in a claims adjustor capacity;

● Although the court found that the affidavit did not provide much detail as to even basic func-
tions served by outside counsel, it was clear from the privilege logs – as conceded by the insured
– that outside counsel were involved from the inception of the underlying claims.
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● Thus, documents and communications involving outside counsel appear to be privileged (even
where bad faith is alleged), but in “an abundance of caution,” the court will examine the docu-
ments in camera.

● This finding is also due, in part, to the failure of the insured to show that the insurer “had any
purpose in communicating with its attorneys except to obtain complete and accurate legal
advice.”

Id.; upheld in later proceeding, 2015 U.S. Dist. LEXIS 40982 (Mar. 31, 2015).

What is significant here is that the federal district court held that the Connecticut Supreme Court 
essentially placed a burden on the insured who seeks documents from its insurer and claims the attorney-cli-
ent privilege is eroded due to its bad faith allegation. In order to obtain such documents, the insured must still 
show, “on the basis of nonprivileged materials, probable cause to believe that (1) the insurer acted in bad faith 
and (2) insurer sought the advice of its attorneys in order to conceal or facilitate its bad faith conduct.” 297 
F.R.D. 22 (Jan. 28, 2014). It is unclear what constitutes probable cause sufficient to erode the privilege.

 4. Work Product

a. Significant dates for work product protection

i. Date a claim is established
Absent unique circumstances, the date that an insurer first begins to investigate a claim is likely to 

be viewed as in the ordinary course of business for an insurer. See Esposito v. Cutler, 2015 Conn. Super. LEXIS 
1733 (June 30, 2015).

ii. Date of a Reservation of Rights (ROR) letter
Excepting unusual circumstances, most courts are likely to note that insurance companies investi-

gate claims “with an eye towards litigation” and the issuance of a ROR letter is part of the ordinary course of 
an insurer’s business. See Esposito v. Cutler, 2015 Conn. Super. LEXIS 1733 (June 30, 2015). The federal district 
court of Kansas, when referring to ROR letters, stated that the work product doctrine “requires more than a 
mere possibility of litigation.” AKH Co. v. Universal Underwriters Ins. Co., 300 F.R.D. 684 (2014).

 iii. Date of a Claim Denial
In Amerisure, the court examined the following chronological dates below in assessing whether work 

product protection applied. At the outset, the court stated that,

 [d]ocuments constituting part of a factual inquiry into or evaluation of a claim in order to arrive 
at a claim decision are generated in the ordinary course of business and are not considered work 
product…in an insurance-coverage dispute, the date insurance coverage is denied is generally the 
boundary between documents that are generated under the work product doctrine and those 
discoverable as produced in the ordinary course of business…This is not, however, a bright-
line test…The ‘determinative question’ is whether litigation was the primary motivating factor 
behind the creation of the document.

2014 U.S. Dist. LEXIS 59265 (M.D. Fla. April 29, 2014)(emphasis added).

Some courts have gone as far as stating “[c]ourts have routinely applied a rebuttable presumption 
‘that neither attorney work product nor attorney-client privilege protects an insurer’s investigatory file on an 
insured’s claim from discovery before a final decision is made’ as to that claim.” AKH Co., 300 F.R.D. 684 (cita-
tions omitted).
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 iv. Date when coverage counsel is engaged in connection with a
claim

Courts often find that the engagement of coverage counsel is usually done within the ordinary course 
of business of an insurer and does not necessarily signify (without additional facts) that litigation was antici-
pated. See Esposito v. Cutler, 2015 Conn. Super. LEXIS 1733 (June 30, 2015).

v. Date when insured refused to meet with its insurer
In Pearson, the court found that the insured had not “demonstrated the requisite substantial need 

and undue hardship to overcome the [work-product] protection” after evaluating documents in camera pur-
suant to an insured’s objections to its insurer’s privilege log. 2014 U.S. Dist. LEXIS 44506, *6. The court noted 
that exceptions to the work-product protection were: “(1) the materials sought to be protected are docu-
ments or tangible things; (2) they were prepared in anticipation of litigation or for trial; and (3) they were pre-
pared by or for a party or representative of that party.” Id. at *10-11. The court did not find that any exception 
applied and emphasized that the insured had failed to show a “substantial need/undue hardship related to the 
materials protected by work-product protection.” Id. at *11.

With respect to ascertaining when documents may merit a higher level of protection, one court 
found the date in which an insured refused to meet with its insurer to discuss coverage for underlying third 
party suits a significant date, and ruled that there is protection for documents created after this date. Id.

vi) Establishing that litigation was the “primary motivating factor”
behind the creation of a document

While various courts apply different tests for determining when work product protection is afforded, 
a Florida district court has utilized the “primary motivating factor” test.

In Amerisure, defendant insurer never issued a formal coverage denial letter. The court thus exam-
ined the following dates:

● Date 1: Defendant-insurer issued a reservation of rights (ROR) letter, advising that a defense to
the insured would be provided upon satisfaction of the policy’s self-insured retention (SIR);

● Date 2: Insured’s counsel sent a letter to the insurer stating that the SIR had long been satisfied
and that the insured was being defended by plaintiff-insurer, “whose obligations were second-
ary” to defendant-insurer;

● Date 3: The insured provided defendant-insurer with a ledger documenting payments the
insured had made for legal services to show that the SIR had been satisfied;

● Date 4: During mediation in the underlying suit, plaintiff-insurer demanded that defendant-
insurer reimburse it for defense costs;

● Date 5: Defendant-insurer sent a letter to plaintiff-insurer, with a cc-to insured’s counsel, claim-
ing that both insurers were co-primary insurers and that defendant-insurer would not provide a
defense to the insured nor reimburse plaintiff-insurer for defense costs;

● Date 6: Plaintiff insurer urged defendant-insurer to reconsider, and sought to coordinate the
insured’s defense;

● Date 7: Defendant-insurer advised plaintiff-insurer that it stood by its position, and would not
pay defense costs or reimburse plaintiff-insurer

Plaintiff insurer argued that until Date 7, defendant-insurer could not have had a reasonable expec-
tation of litigation. The court agreed and found that Date 7 is when the parties reached an impasse as to their 
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obligations. Prior to Date 7, litigation was not the “primary motivating factor” behind creation of documents 
prior to this date. The court ordered all documents to be produced that were dated prior to Date 7. 2014 U.S. 
Dist. LEXIS 59265 (M.D. Fla. 2014).

 vii. “Solely” test for work product protection
An insurer withheld certain communications between its claims professional and in-house coun-

sel providing legal advice about coverage issues as well as documents created within the 2 months preceding 
the filing of the present litigation (insurance coverage declaratory judgment based on a trademark disputed 
between the insured and a third party). The federal district court of Kansas stated that documents produced 
by an insurer to evaluate an insured’s claim “in order to arrive at a claims decision in the ordinary and regular 
course of business is not work product regardless of the fact that it was produced after litigation was reason-
ably anticipated.” So long as a final decision was not yet reached, these documents will be presumed to have 
no protection. In order to overcome the presumption, an “insurer must demonstrate, by specific evidentiary 
proof of objective facts, that a reasonable anticipation of litigation existed when the document was produced, 
and that the document was prepared and used solely to prepare for that litigation, and not to arrive at a (or but-
tress a tentative) claim decision.” AKH Co. v. Universal Underwriters Ins. Co., 300 F.R.D. 684 (2014) (emphasis 
added).

b. Evidence required for work product protection

i. Affidavits or other evidence in the claim files required
Plaintiffs in suits arising out of a motor vehicle accident sought information from defendants’ insur-

er’s claim files that were created prior to the commencement of litigation. Plaintiffs argue that these docu-
ments were created by an independent claims manager and not created at the request of defendants’ counsel. 
Defendants resisted production on the basis of work product protection, as they claimed the documents were 
created in anticipation of litigation. The defendants relied on a date prior to the filing of the complaint, a date 
when they ascertained that one of the plaintiffs were represented by counsel and that the plaintiff was pursu-
ing a claim. Esposito v. Cutler, 2015 Conn. Super. LEXIS 1733 (June 30, 2015).

The Superior Court of Connecticut defined one possible definition of work product as, 

 the result of an attorney’s activities when those activities have been conducted with a view to 
pending or anticipated litigation…The attorney’s work must have been an essential step in the 
procurement of the data which the opponent seeks, and the attorney must have performed 
duties normally attended to by attorneys.

Id. at *3.

The court did not find any evidence that a date earlier than when the suit was filed was a date when 
litigation was anticipated, and pointed to the lack of evidence provided to the court. “[D]efendants failed to 
submit an affidavit or other evidence that any defendant’s attorney played any role in preparing insurance 
adjuster documents” after the date sought by defendants as the date when litigation was anticipated. Id. at 
*3-4.

The court further relied on a “because of ” test for establishing work product protection and stated 
that documents prepared by an insurance adjuster were not necessarily protected from disclosure, even if an 
insurer claimed that the documents were prepared in preparation for litigation. The court cited a distinction 
between “documents prepared in the ordinary course of an insurer’s business of investigation of a claim” and 
documents created “because of ” anticipated litigation. Id. at *5.
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Even where notes in the adjuster’s records indicated that the adjuster had spoken to the opposing 
party’s attorney, there was nothing in the notes to indicate that the attorney had mentioned or threatened liti-
gation. The court noted, “The fact that an individual retains an attorney after allegedly being injured, and the 
fact that such an attorney makes contact with the insurer for the party allegedly responsible for the injury, 
does not, without more, require the conclusion that litigation will necessarily ensue.” Id. at *6.

In short, “[b]ecause all insurance investigations are likely performed with an eye toward the prospect 
of future litigation, it is particularly important that the party opposing production of documents, on whom 
the burden of proof as to the privilege [or protection] rests, demonstrate by specific and competent evidence 
that the documents were created in anticipation of litigation.” In the absence of such evidence, the court sur-
mised that “these documents appear to be routine investigative reports that would normally be prepared by an 
insurer once it receives notice that its insured was involved” in an accident that “caused damage and possible 
personal injury to one or more other parties.” Id. at *5, *7.

B. Specific In-House Counsel Considerations
While all the cases cited above should be reviewed in determining in-house counsel privilege, given the 

complexities and various roles of in-house counsel within a corporation, courts may examine claims of privi-
lege involving in-house counsel more closely. An examination of the Kleen opinion, written by a federal district 
court of Illinois, is instructive in what should not be characterized as privileged, and what steps can be taken to 
strengthen a claim for privilege. Kleen Prods. LLC v. Int’l Paper, 2014 U.S. Dist. LEXIS 163987 (N.D. Ill. 2014)
(court examined documents in camera pursuant to a discovery dispute arising in an antitrust context).

At the outset, the Kleen court recognized that in examining in-house counsel communications, 
“drawing a distinction between business and legal advice is not always easy.” Id. at *10. However, the court was 
“troubled” that numerous e-mails alleged to be privileged contained “nothing more than mundane chatter 
about routine business matters.” Id. at *10-11. The court also stated that the “mere fact” that in-house counsel 
had been copied on an e-mail “does not automatically transform the contents of that message into a privileged 
request for legal advice.” Id. at *11.

Where in-house counsel also hold an operational/corporate title or role, courts may examine the 
advice more closely to determine the distinction between legal and business advice. In Kleen, where the Gen-
eral Counsel was also the Chief Administrative Office and Senior Vice President (and Secretary), the court 
applied the “predominant purpose” test to ascertain “whether the predominant purpose of the communica-
tion [was] to render or solicit legal advice…privilege will not apply where the legal advice provided is ‘inci-
dental’ to business advice.” Id. at *12.

The court also noted that any attachments to e-mails alleged to be privileged do not automatically 
obtain privilege status, and that a separate showing of privilege for each attachment must be made. Id. at *13.

Examples of the types of documents that the Kleen court did not find to be privileged:

● Business communications, especially where only business advice was rendered and no legal
advice was contained within the content of the e-mail;

● Communications routed through an attorney, especially where in-house counsel did not respond
or where the subject matter was purely business matters,

● General or vague description in privilege logs;

● Failure to identify attorneys on privilege log;

● Third-party communications (communications sent to third parties, unless the third party was a
consultant/advisory role for the client);
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● Non-responsive redactions (where information was marked as “non-responsive,” the court
examined the redactions and found some documents were relevant/responsive, and other por-
tions should not have been redacted as no privilege applied;

● Over-redaction: court found that redactions were only business-related and contained no confi-
dential legal information.

Id. at *16-23.

Similarly, a federal district court in Alaska stated that in general, documents or communications 
involving an attorney performing a non-legal function or an attorney simply being copied on a strong of inter-
office e-mails would not protect such communication under the attorney-client privilege. Johnson v. RLI Insur-
ance Company, 2015 U.S. Dist. LEXIS 115308 (D. Alaska August 31, 2015).

C. Electronically Stored Information (ESI): Manner of Production of Claims 
Files and Other Documents

 1. Re-production of documents from PDF/other to native production with
metadata generally not ordered, absent a showing of specific need for
metadata

a. Insurer not required to re-produce documents in native format with
metadata

An insurer was not required to re-produce documents in native format with metadata, as originally 
requested, when the insurer produced documents in PDF format. The insurer also objected to metadata pro-
duction on the grounds of proprietary software, privilege, and added costs, all of which were considered suc-
cessfully by the federal district court of Kansas in AKH Co., 300 F.R.D. 684 (2014).

b. Native production, with metadata, ordered for prior drafts of an
affidavit showing specific need

In examining a party’s request for documents in native format with all metadata preserved, the court 
examined the Sedona Conference’s (nonprofit legal policy organization relied upon by numerous state/federal 
courts on electronic discovery issues) commentary to Principle 12, which states, “in selecting a form of pro-
duction, the two ‘primary considerations’ should be the need for and probative value of the metadata, and the 
extent to which the metadata will ‘enhance the functional utility of the electronic information.’”

Johnson v. RLI Insurance Company, 2015 U.S. Dist. LEXIS 115308 (D. Alaska August 31, 2015).

The court did not allow metadata production where an insurer already produced documents in 
searchable PDF and where there was no showing of the relevance of the metadata contained within the overall 
claim file to the claims at issue in the case or “what specific evidence might be revealed by re-producing 
responsive documents in native format. Rather, the requested documents in the claims file and that are other-
wise associated with the claims file, not their metadata, are where the evidentiary value would be found.” The 
court found that PDF or paper constituted a “reasonably usable form” and that “[a]ny marginal potential ben-
efit of re-production…in native format does not outweigh the additional burden of production.” Johnson, 2015 
U.S. Dist. LEXIS 115308.

However, the court did permit metadata production where the requesting party (third party claim-
ant who had been assigned to claims against the insurer by the insured) sought draft affidavits where there 
was a “heightened” need for metadata where the affiant was deceased and the need to link authors to each 
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author’s revisions to the affidavit were relevant and only available in metadata, and where the insurer sought 
to introduce the signed affidavit into evidence under a federal residual hearsay exception. There was a height-
ened need here where each draft of the affidavit could be highly relevant to the seeking party’s asserted claims. 
Johnson, 2015 U.S. Dist. LEXIS 115308. Cf. Boozer v. Staley, 146 So.3d 139 (Dist.Ct.App. Fla. Sept 5, 2014)
(privilege rules may differ where an assignment is not obtained).

III. Other Discovery Sought: Claims Manuals, Personnel Files,
Settlement Information, Other Policyholder Documents,
Reserves, Underwriting

A. Claims Manuals, Training Manuals, Claim Handling Guidelines
In White Mountain Communities Hospital, the insured sought claims manuals, training manuals,

and claim handling guidelines, in connection with its suit against its insurer for breach of contract and bad 
faith arising from its alleged business income losses and property damage as a result of a wildfire. The insured 
stated these materials were needed to evaluate how the insurer’s employees evaluated claims of this type. 
The court found the insurer’s response that no other documents existed (aside from excerpted portions of a 
“Claims Excellence Standards”) to be implausible. The federal district court of Arizona stated,

 It is inconceivable that a large insurance company which uses many claims adjustors could oper-
ate without standards for training the adjustors and without standards guiding the adjustors’ 
work….The nomenclature is not controlling.

 White Mountain Communities Hospital Incorporated v. Hartford Casualty Insurance Company, 
2014 U.S. Dist. LEXIS 170012 (Dec. 8, 2014), insurer’s motion for summary judgment granted, 
2015 U.S. Dist. LEXIS 50900 (April 17, 2015).

In light of the broad scope of discovery under the Federal Rules of Civil Procedure, the court further 
dismissed insurer’s arguments against producing additional information in its Excellence Standards based on 
irrelevance and proprietary trade secrets. The court noted that the insured had established that how an insurer 
handles claims is “critical to the success (or failure) of its lawsuit,” and that a protective order should be com-
prehensive enough to shield claims handling practices from competitors. The deposition of the insurer’s foren-
sic accountant was particularly damaging to the insurer where the accountant testified that she “prepared 
guidelines and procedures to insurance adjusters for smaller business interruption claims” and provided 
adjustors with “outlines of documents they should obtain” and “prepare[d] loss tracking reports.” Id.

B. Personnel Files

 1. Limited Production of Personnel Files Permitted
In White Mountain, the insured sought the personnel file for each adjustor who worked on its claim, 

and sought “all quality assurance audits.” The insurer objected on the grounds of overbreadth and invasion of 
employees’ rights and expectations of privacy and confidentiality. The Arizona district court, while agreeing 
that the time period was excessive (limited the time period to two years before the claims were adjusted to one 
year after the claims were adjusted) and the number of files sought were excessive (limited the scope to only 
those individuals who actually processed the claim), did permit discovery of personnel files, under a protec-
tive order. The court advised that personal information such as phone numbers and social security numbers 
should be redacted, but that the contents of the personnel files may otherwise disclose relevant informa-
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tion to the insured’s case – namely, evidence of improper claims handling or incentivized claims handling, 
if it existed in the files, were highly relevant to the insured’s position in the case. This included whether the 
adjustors had reasons to “ ‘low-ball’ their evaluations, were not actually competent to adjust the type of claim 
made…, or did not process the claim in a reasonable matter.” The court further noted that “an expectation that 
assessments of work performance and any financial incentives to minimize payments on claims would be kept 
private is unreasonable. Such an expectation would be inconsistent with [the insurer’s] role as an insurer obli-
gated to deal fairly and in good faith with this insured.” White Mountain Communities Hospital Incorporated v. 
Hartford Casualty Insurance Company, 2014 U.S. Dist. LEXIS 170012 (Dec. 8, 2014).

In AKH, the court permitted discovery of personnel files, with a limitation to “ ‘information from the 
personnel files which pertains to the adjusters’ background, qualifications, training and job performances’ and 
exclude ‘sensitive…information….[insurer] need not produce the foregoing information for the supervisors 
identified unless those supervisors participated in adjusting the claim in some manner.’ ” 300 F.R.D. 684 (June 
18, 2014).

 2. Corporate Incentive Programs
In White Mountain, the insured additional sought documents relating to an insurer’s “Corporate 

Incentive Program,” and stated the materials were required to understand how the insurer’s employees evalu-
ate claims and are compensated. In light of a protective order and the protections afforded under the order, 
the court permitted the discovery, with the rationale that the insured has shown that how the insurer handles 
claims is critical to the success (or failure) of its lawsuit. 2014 U.S. Dist. LEXIS 170012 (Dec. 8, 2014).

C. Settlement Information

 1. Settlement-related information did not have to be produced where an
insurer’s decision to settle an underlying case did not appear to be the
product of legal advice received from its counsel and where such legal
advice was not otherwise placed at issue in the bad faith litigation

In Everest, 236 Ariz. 503, insureds sought the production of documents related to an insurer’s deci-
sion to enter into a settlement agreement in an underlying third party action. The insurer resisted the produc-
tion demand on the basis that the documents requested included privileged communications between the 
insurer and its counsel. The insurer’s decision to enter into the settlement agreement was also the basis of the 
insureds’ bad faith allegation against the insurer. While the insurer admitted that it consulted with counsel 
before entering into the settlement agreement and that counsel were involved in the settlement negotiations, 
the Arizona Court of Appeals found that these facts alone do not show that there was an implied waiver of 
the attorney-client privilege. The court also noted that there was no showing that the insurer was in doubt as 
to any legal issue, and that instead, the insurer’s decision to settle the underlying case was not necessarily the 
product of legal advice.

D. Other Policyholder Documents

 1. Discovery of other policyholder documents are permitted where
requests are narrowed to interpretation of policy exclusions

In Preferred Contractors Ins. Co. v. Cipco Boarding Co., Inc., an insured sought documents from 
claims of other insureds and specifically sought discovery of “all documents concerning any interpretation 
[by the insurer] of the ‘course of roofing operations and open roof ’ exclusion” as related to the claims of other 
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insureds. New York’s trial court found that “[d]isclosure of an insurer’s prior interpretation of the same policy 
exclusion regarding claims of other insureds directly reflects on its proffered interpretation of the policy exclu-
sion herein,” and held that the request was “material and necessary” to the insured’s breach of contract claim. 
The court noted that the insurer’s claim of undue burden was “conclusory and unsupported.” Preferred Con-
tractors, Index No. 4192/14 (N.Y. Sup. Ct., Nassau County Nov. 3, 2015).

 2. Discovery of other policyholder documents are permitted where
insured alleges violation of a state’s Unfair Insurance Practices Act and
Unfair Trade Practices Act, but privileged information can be redacted

An insured sought two main categories of documents: i) documents of other policyholders similar to 
the insured (religious entities) involving similar claims for coverage, and ii) lawsuits filed against the insurer 
by other similar insured (religious entities) for breach of contract or bad faith. Hartford Roman Catholic Dioc-
esan Corp., 297 F.R.D. 22 (Jan. 28, 2014).

The insured argued that the insurer “has made ‘a general business practice to avoid its obligations’ 
to its insureds under these policies; that [the insurer] has ‘engaged in similar unfair tactics with at least two 
other insureds[,]’” The insurer responded that the state statutes required that a violation occur in the state, 
which would bar discovery regarding out-of-state claims and that the fact of a lawsuit filed by other insureds 
does not prove bad faith. The court found that while one statute was limited to proscribing unfair trade prac-
tices within the state, the Unfair Trade Practices Act did not have any state restriction. Id.

Instead, the court found that instances of alleged unfair trade practices from outside the [s]tate are

 relevant to proving that an in-[s]tate plaintiff was the victim of culpable conduct that [the stat-
ute] was intended to combat instead of an isolated instance of misconduct exempted from [the 
statute]…That a general insurance practice includes manifestations from outside of [the state] 
does not lessen the culpability of [an insurer’s] in-[s]tate conduct.

Hartford Roman Catholic Diocesan Corp., 2015 U.S. Dist. Lexis 3542 (Jan. 13, 2015).

The court agreed with the insurer that a request for documents in the time period of within the past 
35 years was overbroad, but permitted discovery of documents spanning 14 years, and reviewed documents in 
camera that were withheld on privilege grounds. Hartford Roman Catholic Diocesan Corp., 297 F.R.D. 22.

The court later suggested that it may have considered an insurer’s burden affidavit concerning the 
burden on the insurer to review approximately 1,700 claim files, had the insurer submitted the affidavit with 
its initial objection and opposition to the insured’s motion to compel. Instead, since the insurer submitted 
the burden affidavit at a later stage in the litigation, the court refused to consider the affidavit and overruled 
insurer’s objections to production of these documents. Hartford Roman Catholic Diocesan Corp., 2015 U.S. 
Dist. Lexis 3542 (Jan. 13, 2015).

a. Representative sample permitted from insurer
However, despite the court’s rejection of the insurer’s burden affidavit in Hartford Roman Catholic 

Diocesan Corp., the insurer had some recourse and prevailed on its privilege claim concerning the other poli-
cyholder documents. The court permitted the insurer to submit a representative sample of 50 claim files for 
in camera review (half of which the insurer had paid the claim and half of which the insurer had not paid the 
claim). In examining the 25 unpaid claims that were redacted (and unredacted), along with a privilege log, the 
court agreed with the insurer that portions that had been redacted were protected by attorney-client privilege 
and need not be produced. 2015 U.S. Dist. LEXIS 61598 (May 6, 2015). In examining the other 25 paid claims, 
the court agreed that redactions were permissibly made. No. 3:12 CV 1641 (JBA) (D. Conn. May 22, 2015).
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 3. Burden outweighs relevancy, discovery of other policyholder
documents not permitted

Where the production of “other claim files involving similar legal issues to the claim at bar” for the 
past 10 years were requested, and the insurer stated that it would encounter an unreasonable burden in: i) 
needing to review approximately 3,690 files for responsiveness, ii) determine applicable privileges and statu-
tory protections, the court held that the burden/expense outweighed the benefit and other claim files did not 
have to be produced. Johnson, 2015 U.S. Dist. LEXIS 115308 (D. Alaska August 31, 2015).

Similarly, the federal district court of Kansas in AKH Co. found that generalized discovery requests 
for “similar” claims files of other insureds to be facially overbroad as well as irrelevant and that the insured 
has failed to provide a substantive limitation to these requests. The insured unsuccessfully sought information 
“regarding various complaints against [the insured], including those regarding delayed payments, the duty 
to defend, the refusal to provide independent counsel, and reimbursement for defense costs.” 300 F.R.D. 684 
(June 18, 2014).

E. Reserves

 1. Absent bad faith allegations, an insurance adjustor’s notes regarding
insurance reserves is not discoverable

In Esposito v. Cutler, plaintiffs sought insurance adjustor notes regarding insurance reserves. The 
court held that absent bad faith allegations, information concerning reserves is not discoverable. 2015 Conn. 
Super. LEXIS 1733 (June 30, 2015).

 2. There is a split of authority in the federal courts concerning the
production of reserves-related documents where bad faith is alleged,
but reserves-related documents are more likely to be protected where
it can be shown that loss reserve recommendations entailed some legal
consideration, such as an evaluation of coverage

In Hartford Roman Catholic Diocesan Corp., the insured sought “all documents concerning reserves 
set for the Underlying Claims.” The insured argued that the reserves information was relevant to “construction 
of the insurance policies” as well as to its bad faith claims. The insurer responded that reserves information is 
not relevant to the insured’s claims or the insurer’s defenses, and further stated there was work product pro-
tection since the documents were created in anticipation of litigation. 297 F.R.D. 22 (Jan. 28, 2014).

The federal district court of Connecticut cited a Michigan district court’s opinion that “ ‘[t]he courts 
are split as to whether reserve information is relevant in a suit alleging a bad faith failure to settle or other 
type of bad faith.’” The insurer cited district court cases from New York that held “as a ‘generally accepted 
rule[,]’ reserve figures ‘represent work product, since they are normally created because of the anticipation of 
litigation.’” Given the split of authority, the court ordered documents for an in camera inspection. Id. (citations 
omitted).

After the court’s in camera inspection, the court maintained the privilege of the loss reserve docu-
ments and did not order production. The court noted that the relevant inquiry for determining production 
as whether the loss reserve recommendations were based “ ‘on only the barest of estimates’” (which would 
militate against protection) or whether the loss reserve recommendations “ ‘entail[ed] an evaluation of cover-
age based upon a [somewhat] thorough factual and legal consideration[.]’” In addition, the court examined 
whether the reserve recommendations contained aggregate information or whether the documents contained 
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“individual case reserve figure[s]” that are “predominantly legal in nature.” The court reasoned that where 
the reserve-related documents contained individual case reserve figures and “ ‘assuming the information 
on which the documents were based was kept confidential’ by [the insurer], then these documents similarly 
remain privileged and need not be disclosed.” Hartford Roman Catholic Diocesan Corp., 2014 U.S. Dist. LEXIS 
24200 (Feb. 26, 2014).

F. Underwriting-Related Documents

 1. Production of Underwriting-related documents permitted where bad
faith is alleged and where insured argues materials are necessary to
prove the meaning of a key term contained in the policy

In Hartford Roman Catholic Diocesan Corp., the insured sought all documents concerning the under-
writing of insurer’s policies issued to the insured, “including, but not limited to, all applications, underwriting 
notes, memoranda, and communications relating to the efforts to obtain, draft, review, comment on, evaluate, 
negotiate, purchase, accept, and place the policies.” In particular, the insured sought all documents relating to 
a key phrase/term that was used in the insurer’s policies, as issued to the insured, “including, but not limited 
to, any drafting history, regulatory filings, or other insurance industry documents.” The insured argued that 
these documents were necessary to prove that the insurer was misconstruing its own policies, in bad faith. 
The insured cited to various New York decisions as well as Connecticut decisions that have permitted discov-
ery regarding underwriting and term construction. 297 F.R.D. 22 (Jan. 28, 2014).

The court, citing that a court “also may consider extrinsic evidence to ascertain the intent of the par-
ties, if the terms of the insurance policy are ‘reasonably susceptible to more than one interpretation,’ which 
renders the terms to be ‘ambiguous,’” permitted such discovery. Id. (citation omitted).

IV. Exceptions to Attorney-Client Privilege
It is noteworthy to mention the exceptions to the attorney-client privilege, which may be utilized to

circumvent the privilege.

A. Crime Fraud Exception
The Third Circuit has defined the “crime-fraud exception” to the attorney-client privilege as apply-

ing , “ ‘[w]here there is a reasonable basis to suspect that the privilege holder was committing or intending to 
commit a crime or fraud and that the attorney-client communications or attorney work product were used in 
furtherance of the alleged crime or fraud . . . .’ “ In re Grand Jury Subpoena, 745 F.3d 681,691 (3rd Cir. 2014).

The Connecticut Supreme Court has adopted a standard similar to the federal standard applied to 
cases where the crime-fraud exception is claimed, concluding that “ ‘an insured who makes an allegation of 
bad faith against his insurer is entitled to an in camera review of privileged materials when the insured has 
established, on the basis of nonprivileged materials, probable cause to believe that (1) the insurer acted in bad 
faith and (2) the insurer sought the advice of its attorneys in order to conceal or facilitate its bad faith con-
duct.’” Hartford Roman Catholic Diocesan Corp., 2015 U.S. Dist. Lexis 3542 (Jan. 13, 2015)(citation omitted).

The court was able to analogize the crime-fraud exception to a civil fraud exception to attorney-client 
privilege by finding, “there is no justification for the attorney-client privilege…when a communication was 
made [by an insurance company] for the purpose of evading a legal or contractual obligation to an insured 
without reasonable justification.” Hutchinson v. Farm Family Cas. Ins. Co., 273 Conn. 33 (2005). Id.
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In Charter Oak, parties seeking documents also argued in their motion to compel that the crime-
fraud exception required “production of all pre-suit documents” in the case. However, the court did not reach 
the merits of this argument. Charter Oak Fire In. Co. v. American Capital, Ltd., 2015 U.S. Dist. LEXIS 43109, 
n.2 (April 1, 2015).

An extreme adoption of the civil fraud exception is exemplified by the Supreme Court of Washington 
in Cedell v. Farmers Ins. Co. of Wash., which stated that “[b]ad faith [was] tantamount to civil fraud” and also 
held there was a presumption of no attorney-client privilege so long as an attorney engaged in “quasi-fidu-
ciary” functions such as investigation of a claim. The court stated that in reviewing documents in camera, the 
relevant inquiry was whether “a reasonable person would have a reasonable belief that an act of bad faith has 
occurred.” 295 P.3d 239 (2013) (citations omitted).

Insurers may argue that cases holding for a presumption of no attorney-client privilege are relegated 
to first party suits.

*Note also that an insurer offensively utilized a crime-fraud exception in seeking certain documents
from the insured, under the argument that the insured withheld material information from the insurer about 
certain settlement negotiations, in violation of the terms of the insurance policy. The court initially found that 
the insurer had established “a prima facie case sufficient to invoke the crime-fraud exception to the attorney-
client privilege.” (After in camera inspection, the court ultimately permitted 77 documents to be produced 
of a set of over 1,300 pages.) AKH Co. v. Universal Underwriters Ins. Co., Civ. No. 13-2003-JAR (D. Kan. Jan 2, 
2015).

B. Joint Client Exception
When insurers act on behalf of their insureds in investigating claims or defending the insured under 

a duty to defend (a duty stemming from the policy), insureds may seek to invoke the joint client exception to 
waive privilege, particularly in the third-party context. This is due to the tripartite attorney-client relation-
ship between the insurer, defense counsel appointed by the insurer to defend the policyholder, and the poli-
cyholder. Arguments may be made the insured that due to a mutual interest of the insured and the insurer in 
prevailing against an underlying claim against the policyholder, a “common interest” exists and privilege is 
waived as to attorney-client communications.

Insurers may find that communications made with defense counsel during the tripartite relationship 
will not be afforded attorney-client privilege in a subsequent bad faith action by the insured, for example.

However, various courts continue to find that attorney-client privilege still attaches to communica-
tions unrelated to the defense of the underlying action, as well as to those communications regarding issues 
adverse between the insurers and the insured, such as issues relating to coverage. See, e.g., Camacho v. Nation-
wide Mut. Ins. Co., 287 F.R.D. 688 (N.D. Ga. 2012).

This was echoed by the Connecticut federal district court in Hartford Roman Catholic Diocesan Corp. 
stated that the Connecticut Supreme Court has held “[w]hen the relationship between the insured and insurer 
is adversarial at the inception of a claim, … there is no … fiduciary relationship and the attorney-client privi-
lege protects the insurer from disclosure of privileged materials created after the claim was made.” 297 F.R.D. 
22 (Jan. 28, 2014).)

C. Disclosure to Third Parties
Where counsel for an insurer retained for coverage advice directly sent a letter to the insured com-

municating its coverage interpretation to the policy, and the insured later sought the counsel’s coverage opin-
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ion to the insurer, the Supreme Court of Appeals of West Virginia held that the third party communication did 
not waive the privilege and that the attorney-client privilege continued to apply to protect the coverage opin-
ion from disclosure to the insured. The court held that it has not found “any case in the country that has held 
that the attorney-client privilege does not apply to a coverage opinion letter when an insurer communicates 
the gist of the recommendation contained in the letter to the insured.” State ex rel. Montpelier U.S. Insurance 
Company v. Bloom, 757 S.E.2d 788 (Sup. Ct. App. W.Va. 2014).

 1. Exception to the exception: Common-interest doctrine
The common-interest doctrine is “ ‘not an independent basis for privilege, but an exception to the gen-

eral rule that the attorney-client privilege is waived when privileged information is disclosed to a third-party…
In order for the [exception] to apply, the party asserting the privilege must show that (1) communications were 
made in the course of a joint defense effort, (2) the statements were designed to further the effort, and 93) the 
privilege has not been waived.’” Irving Oil v. Ace Ina Ins., 2015 Me. Super. LEXIS 72(March 17, 2015).

However, the Maine Superior court further constrained the common-interest doctrine to apply to 
communications involving attorneys, and found that e-mail communications that did not include counsel for 
the insurer in the e-mail were not privileged, even though the parties had a common litigation interest. Id.

V. Conclusion
Despite the increasingly intrusive nature of discovery of insurers’ files and attacks to attorney-client 

privilege, the privilege appears, generally, to be a stronger ground for asserting protection than a stand-alone 
assertion of work product. When an insurer has impliedly waived the attorney-client privilege continues to be 
a case-by-case analysis, but it is clear that asserting the “advice of counsel” defense weakens an insurer’s abil-
ity to claim the privilege where bad faith is alleged.

Discovery of other types of insurer files show that personnel files are increasingly produced, while 
requests for other policyholder documents are, for the most part (absent insurer errors in failing to submit 
burden affidavits), continuing to be rejected absent a particular need or narrowed request. There is a split of 
authority with respect to the production of reserves-related information, but there are steps that an insurer 
can take to protect the privilege, such as making it clear that reserves are set on a case-by-case basis and not 
in the aggregate, and that the setting of the reserve entailed some examination of legal analysis. Underwriting 
documents have also been ordered to be produced, but an insurer is not without its arsenal of objections to 
production of underwriting materials. Through the analysis, what emerges is a need for practical pointers that 
an insurer can take as suggested means of optimally setting up its files for protection from production and for 
showing courts that it is willing to fight for the protection of privileged/protected documents, on a document-
by-document basis, while simultaneously showing the court a reasonable posture and a willingness to reach 
compromises as to production.

VI. Practical Pointers
1. In-house counsel: Laying the groundwork for privilege

a. When e-mailing in-house counsel, make the specific request for legal advice clear. Merely writing “a
request for comments” or for “feedback” does not equate to seeking legal advice. See Kleen Prods.
LLC, 2014 U.S. Dist. LEXIS 163987 (N.D. Ill. 2014) at *17,*18. Simply copying an in-house coun-
sel to an e-mail does not automatically confer privilege, especially where an e-mail is sent to var-
ious corporate, non-legal employees. Id.
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b. In-house counsel should reply to the initial e-mail, and reference legal advice in the response. A
court may note that a lack of a response to an e-mail by in-house counsel weakens arguments for
privilege, and even if a response is given, if the response can be construed as simply corporate/
business advice, and not legal advice, the privilege will not be conferred. See Kleen Prods. LLC,
2014 U.S. Dist. LEXIS 163987 (N.D. Ill. 2014).

c. In-house counsel who also hold operational/corporate titles must make it clear that the purpose of a
communication alleged to be privileged is to render legal advice, and not business advice. See Kleen
Prods. LLC, 2014 U.S. Dist. LEXIS 163987 (N.D. Ill. 2014).

d. In-house (or outside counsel) should not take on any claims handling type of activities if counsel
is engaged specifically for legal advice.

Ex., Where coverage counsel or other counsel tasked with legal advice also otherwise performed
functions of investigating evaluating, negotiating, and processing the claim, a court found that
the performance of these “quasi-fiduciary duties” to the insured clouded the attorney-client priv-
ilege. See Cedell v. Farmers Ins. Co. of Washington, 295 P.3d 239 (Wa. 2013).

In Cedell, counsel also:

-assisted in the investigation of a claim

-adjusted the claim by attempting to negotiate with the insured

-took sworn statements from the insured and witnesses

-corresponded with the insured

-made settlement offers to the insured

-threatened denial of coverage if a settlement offer was not accepted,

Id.

2. Coverage Counsel

a. Consider, to the extent possible, creating separate documents for factual investigation and legal
analysis of the facts. Otherwise, consider clearly delineating sections within a document titled
Facts and Legal Analysis, in order to set the argument for privilege down the road.

“Facts” investigation vs. “Legal” opinions: Some courts emphasize that even if in-house or out-
side counsel are involved in generating documents or communications pertaining to a claim file,
if the nature of that document includes “facts and non-legal opinions and thoughts about the
facts,” then those documents are considered within an insurance company’s “ordinary course of
business” and are not afforded attorney-client privilege or work product protection. In order to
show such communications with counsel are primarily legal, and not in a business capacity, one
court suggested that an insurer could offer “detailed explanations of the nature of the legal advice
sought from counsel on a document-by-document basis.” The court appeared displeased that an
insurer did not attempt to separate factual investigations from legal coverage analysis of a claim,
despite the insurer’s position that separating the two was not practicable. See Charter Oak, Civil
Action No. DKC 09-0100 (D. Maryland May 17, 2013); also Charter Oak, 2015 U.S. Dist. LEXIS
43109 (April 1, 2015)

b. Limit any “business” or “claims handling” roles, and show the legal work and analysis provided.
Cedell, 295 P.3d 239 (if an attorney engages in “quasi-fiduciary” functions such as investigation
of a claim, there is presumptively no attorney-client privilege).
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c. Do not contact the insured or other third parties with the coverage advice that you have pro-
vided the insurer. State ex rel. Montpelier U.S. Insurance Company v. Bloom, 757 S.E.2d 788 (Sup.
Ct. App. W.Va. 2014).

3. What kinds of documents related to a claim can be sought?

a. Claim file

b. Claim diaries relating to a particular claim

c. Correspondence between in-house counsel for insurer and insurance adjuster

d. Coverage file

e. Claims portfolio

f. Claims memo/e-mails

g. Corporate referral reports

h. Correspondence/memoranda/letters/e-mails

i. All documents which can be accessed online by an insurer for a claim

j. Electronically stored information (ESI) – including prior drafts, in native format, with metadata
intact

Johnson v. RLI Insurance Company, 2015 U.S. Dist. LEXIS 115308 (August 31, 2015).

4.  Are claims files kept separately from coverage files? Consider providing the court with an over-
view of how files are kept and separated.

5.  Consider taking a compromise approach from the beginning. Courts may be more receptive to
claims of privilege if an insurer has historically shown a reasoned and balanced approach in con-
testing production of certain documents based on privilege. Instead of a “broad, near-blanket”
assertion of the attorney-client privilege as to all claims handling materials, for example, consider
taking a “targeted, selective assertion” of the privilege. Charter Oak Fire Ins. Co. v. American Capi-
tal, Ltd., Civil Action No. DKC 09-0100 (D. Maryland May 17, 2013). b

a. Courts may view an insurer’s initial dealings with the requesting party and efforts an insurer has
made to make certain compromises with production, as well as the insurer’s interactions with
the court.

b. Consider redacting attorney impressions and legal opinions and otherwise producing certain
communications/documents. See Charter Oak Fire Insurance Co. v. American Capital, 2013 U.S.
Dist. LEXIS 180504 (Dec. 24, 2013).

6.  If using affidavits to bolster claims of privilege, consider multiple affidavits to strengthen a
privilege claim.

 A court pointed out that insurer only used one affidavit (its claims adjuster) to create an argu-
ment for privilege for a large number of documents. Charter Oak, Civil Action No. DKC 09-0100 
(D. Maryland May 17, 2013). Consider also the submission of an affidavit of in-house counsel as 
well as outside counsel.

 (Although when the insurer subsequently attempted to submit an affidavit of its outside counsel, 
the court did not find it necessary to consider the additional affidavit in light of other evidence. 
Charter Oak, 2013 U.S. Dist. LEXIS 180504 (Dec. 24, 2013)).

7. Asserting attorney-client privilege: Contesting the discovery of privileged documents
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a. E-mails within an insurance company that involved non-attorney employees, particularly without
coverage counsel as a recipient, are less likely to prevail on a claim of privilege. See Charter Oak,
Civil Action No. DKC 09-0100 (D. Maryland May 17, 2013).

8. Work product protection

a. Can attorney-client privilege also be claimed as an additional means to protect documents?

b. Anticipation of litigation protection: Generally, if work product protection is the only basis for
withholding documents before this date, those documents may be ordered to be produced. Any
documents after this date will be afforded work product protection. Mechel Bluestone, Inc. v.
James C. Justice Companies, Inc., 2014 Del. Ch. LEXIS 259 (Dec. 12, 2014).

c. Document the file as to when an insurer began “anticipating litigation”

● Courts will look for notes, such as adjuster notes in a claim file, other indications that liti-
gation was anticipated.

● Courts may look for whether litigation was a “primary motivating factor” (states such as
Florida)

9. Consider making an offer to provide withheld documents to the court for in camera review

 A court mentioned that an insurer “never offered” to provide withheld documents for in camera 
review. Charter Oak, Civil Action No. DKC 09-0100 (D. Maryland May 17, 2013).

10. Drafting Privilege Logs

Consider the benefit of taking the time and resources to produce detailed privilege logs at the
present stage in litigation in order to bolster the showing of an insurer’s good faith efforts with
the court (and opposing party), and to preempt any future arguments that further evidentiary
bases are needed – evidentiary bases which could take substantially more time, expense, and
resources.

a. Create a “Who’s Who/Players List.” Show for each individual listed on the privilege log who
that individual is and what that individual’s role is. List e-mail addresses in the Players List
that appear on the privilege log. Be sure to distinguish attorneys on the Players List from
non-attorneys. Any entries listing individuals not listed in a Players List provided to the
court or not adequately described were deemed deficient. Mechel Bluestone, Inc. v. James C.
Justice Companies, Inc., 2014 Del. Ch. LEXIS 259 (Dec. 12, 2014).

b. Pay special attention to third parties. In particular for third parties, make sure that all third
parties are listed on the Players List, and if any third parties are providing legal advice,
explain that role. Explain on the Players List who retained any third parties and how they
may have been involved in the provision of legal advice. Explain how communicating with
those third parties did not waive a claimed privilege. Mechel Bluestone, Inc., 2014 Del. Ch.
LEXIS 259.

c. Be detailed in privilege log entries.

*The goal of a privilege log is to “describe the nature of the documents, communications,
or tangible things not produced or disclosed – and [to] do so in a manner that, without 
revealing information [that is] itself privileged or protected, will enable other parties to 
assess the claim.” Ingenco Holdings, LLC v. Ace Am. Ins. Co., 2014 U.S. Dist. LEXIS 170357 
(W.D. Wash. Dec. 8, 2014).
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i) Show the reasons why a document or communication is privileged. For any docu-
ment an insurer withholds from production on the basis of privilege and is input into
a privilege log – courts may order that the privilege log must explain the reasons for
withholding communication with specific detail. Ingram v. Great American Insurance
Co., 2015 U.S. Dist. LEXIS 88783; See Kleen Prods. LLC, 2014 U.S. Dist. LEXIS 163987
(N.D. Ill. 2014)(court noted general or vague descriptions on privilege logs).

ii) One court asked for “detailed explanations of the nature of the legal advice sought
from [coverage] counsel on a document-by-document basis.” Charter Oak, Civil
Action No. DKC 09-0100 (D. Maryland May 17, 2013).]

iii) What not to do. Privilege log marked as deficient and the court ordered a revised pro-
duction or the full production of all documents listed on a privilege log, where the log:

1. Log was nearly silent as to the content of documents, and only listed the number of
pages, date, recipient/author, and document type (e-mail/letter);

2. Used an ambiguous “AC/WP” for entries without explaining what the designation
meant and without providing more information about the assertion of the attorney-
client privilege or work product per document.

3. Court suggested that the attorney listed in the log could provide, as a “preamble to
the privilege log” a declaration describing, in broad terms, the attorney’s role in assist-
ing an insurer, but that this declaration does not replace the need for a document-by-
document description of the reasons for asserting privilege/protection.

Ingenco Holdings, 2014 U.S. Dist. LEXIS 170357.

d. Mark the date and place of the communication. Charter Oak Fire Insurance Co. v. American
Capital, 2013 U.S. Dist. LEXIS 180504 (Dec. 24, 2013).

e. Mark the document’s general subject matter. Charter Oak, 2013 U.S. Dist. LEXIS 180504
(Dec. 24, 2013).

f. Show who authored documents and identify attorneys. Kleen Prods. LLC, 2014 U.S. Dist.
LEXIS 163987. Make sure to clearly note the parties to a communication as well as the
attorney involved. Mechel Bluestone, Inc., 2014 Del. Ch. LEXIS 259.

g. Show the recipients of a communication/document. Where attorney-client privilege is
claimed, identify the attorney whose advice was reflected in the document. Mechel Blue-
stone, Inc., 2014 Del. Ch. LEXIS 259.

h. Show why each attachment to an e-mail is privileged. Attachments to e-mails that are
alleged to be privileged are not automatically granted the same privilege. A privilege log
should list the separate reasons that attachments are privileged, for each attachment. See
Kleen Prods. LLC, 2014 U.S. Dist. LEXIS 163987, at *13 (N.D. Ill. 2014).

i. Note who is involved in creating the privilege log. One court noted if senior lawyers were
involved in drafting a privilege log or if only junior or contract attorneys were involved.
Mechel Bluestone, Inc., 2014 Del. Ch. LEXIS 259.

j. Organize the privilege log.

i) For example, in chronological order. This makes it easier for the court to review and a
lack of organization will not be well received by the court. Mechel Bluestone, Inc., 2014
Del. Ch. LEXIS 259.
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ii) Consider an index for documents that relate the documents to the privilege log. One
court ordered a resubmission of documents in camera when documents lacked an
index or any meaningful organization. Charter Oak Fire Insurance Company v. Ameri-
can Capital, 2015 U.S. Dist. LEXIS 43109 (April 1, 2015).

iii) Consider physical organization -- for example, producing documents in camera in the
same order as listed on the privilege log. The same court later asked that an insurer
attempt to organize or meaningfully identify documents, and at the very least, match
documents with an entry on a privilege log. Charter Oak, 2013 U.S. Dist. LEXIS
180504 (Dec. 24, 2013).

k. Doublecheck as to whether any documents have not been logged into the privilege log. Court
was displeased where party pointed out insurer had never logged 245 documents into a
privilege log and had omitted the documents from a CD. Charter Oak Fire Insurance Com-
pany v. American Capital, 2015 U.S. Dist. LEXIS 43109.

l. If warranted, be prepared to make certain compromises or concessions instead of a blanket
refusal to make any corrections. Beware of the sanctions of a poorly drafted privilege log. The
Mechel Bluestone court considering imposing a sanction of ordering a party to produce all
of the documents listed in the log but ultimately did not because the party acknowledged
some deficiencies and took steps to correct them. Mechel Bluestone, Inc., 2014 Del. Ch.
LEXIS 259.

m. Federal courts: beware of a move for sanctions under FRCP 37(b)(2)(A) for a party who dis-
obeys a discovery order. There are bounds or limits to an imposition of sanctions under this
rule, however, particularly where the sanction requested is draconian (dismissal or default
judgment). Hathcock v. Navistar Int’l Transp. Corp., 53 F.3d 36, 40 (4th Cir. 1995); see also
Charter Oak Fire Ins., Co. v. Am. Capital, Ltd., U.S. Dist. LEXIS 43109 (April 1, 2015)(sanc-
tion of an award of legal fees also denied where party did not prevail on motion for sanc-
tion seeking dismissal/default judgment).

11. Redactions / “Non-responsive” documents

a. Show the same level of care and analysis when redacting documents. Where information was
redacted as “non-responsive” on documents or communications, the court examined the redac-
tions and found some documents were relevant/responsive, and other portions should not have
been redacted as no privilege applied, and found other documents overly-redacted. See Kleen
Prods. LLC, 2014 U.S. Dist. LEXIS 163987 (N.D. Ill. 2014).

b. Take care that only relevant portions of documents/communications are redacted. One court
nearly ordered sanctions when documents were redacted in their entirety, except for bates num-
bers. Mechel Bluestone, Inc., 2014 Del. Ch. LEXIS 259.

c. Beware of re-designating formerly privileged documents as “non-responsive.” A court found it “too
convenient” that documents originally listed on a privilege log were wholesale re-designated as
“non-responsive” by the party. While justified in certain circumstances, where no justification is
proffered for such re-designation, a court may call a party’s good faith efforts in responding to
discovery into question. Mechel Bluestone, Inc., 2014 Del. Ch. LEXIS 259.

12. Privilege log –providing documents in camera.

a. Select e-mails carefully. Select documents for in camera review carefully, nothing that judges
will look to draw a distinction between business and legal advice in in-house counsel e-mails.
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See Kleen Prods. LLC, 2014 U.S. Dist. LEXIS 163987 (N.D. Ill. 2014). Where judges find a pattern 
of construing privilege in a consistently overbroad or inaccurate manner, the party seeking to 
uphold a privilege may lose credibility, and will risk losing credibility with the court. Id. at *16 
(court has neither “the desire nor the resources to micromanage discovery”).

b. Does a representative sampling of documents produced in camera make sense?

Hartford Roman Catholic Diocesan Corp., 2015 U.S. Dist. LEXIS 61598 (May 6, 2015).

13. Does the court require additional evidentiary bases for privilege?

At one extreme, courts may require an affidavit, deposition transcript, or other evidence for
an insurer to establish an evidentiary basis, beyond the privilege log, for each element of each
privilege/protection claimed for each document or category of document. Charter Oak Fire
Insurance Co. v. American Capital, 2013 U.S. Dist. LEXIS 180504 (Dec. 24, 2013).

14. Does the requesting party argue that an exception to privilege applies?

a. Ex., Disclosure to third parties

i) Make it clear from the privilege log/other who the third party is and, if applicable, why dis-
closure to the third party does not break the privilege (ex., third party was a consultant/
representative of the insurer)

15. Other Documents Sought From An Insurer

a. Be detailed in objections to discovery demands beyond simply stating a case name, and apply
the case or legal theory to the facts of the case. Note that where an insurer failed to raise an
objection of overbreadth to a request for other insureds’ files, but simply stated the applicable
case, the court found that it did not need to review overbreadth since the objection itself was not
raised by an insurer. Preferred Contractors Ins. Co. v. Cipco Boarding Co., Inc., Index No. 4192/14
(N.Y. Sup. Ct., Nassau County Nov. 3, 2015).

b. Submit a burden affidavit in a timely manner – ex., when first objecting to a production request
in an opposition to a motion to compel. One court refused to review a burden affidavit on the
production request of other policyholder documents because the affidavit was not submitted in a
timely manner. See Hartford Roman Catholic Diocesan Corp., 2015 U.S. Dist. Lexis 3542 (Jan. 13,
2015)(burden affidavit was not submitted with insurer’s opposition to a motion to compel, but
instead, the insurer “reserved the right” to submit a burden affidavit upon an adverse ruling at a
later time).

c. When raising an undue burden argument, state specific facts (ex., submit supporting docu-
ments, affidavits) evidencing the burden. One court hinted that where only a “conclusory and
unsupported” undue burden argument was raised by an insurer in response to a request for
other policyholder documents, it need not consider the argument. Preferred Contractors, Index
No. 4192/14 (N.Y. Sup. Ct., Nassau County Nov. 3, 2015).

d. Raise the attorney-client privilege/work product protection, as applicable.

e. The court may narrow the time period and otherwise limit the request, but may order produc-
tion. If documents must be produced, the attorney-client privilege should be raised to redact
what is produced, with a showing to the court of the unredacted documents in camera. Hartford
Roman Catholic Diocesan Corp., 2015 U.S. Dist. LEXIS 61598 (May 6, 2015).

f. The court may permit a representative sample of the other policyholder documents for its review
in camera. Hartford Roman Catholic Diocesan Corp., 2015 U.S. Dist. LEXIS 61598 (May 6, 2015).
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16.  Manner of Production of Claims Files: Native files with metadata v. non-native format of
production (ex., PDF, TIFF, or paper)

a. Parties may seek native documents from insurers with metadata intact. Make it clear to the
court that the party requesting native documents must show how the production of metadata is
relevant to its claims.

b. Check spoliation rules under ESI rules in new e-discovery amendments to the Federal Rules (to
go into effect effective Dec. 1, 2015), with respect to electronic case files.

c. Emphasize other concerns as to why production of native files with metadata is harmful, such as:

i) proprietary nature of certain software used by insurer,

ii) insurer’s right to withhold privileged information,

iii) (if applicable) need to limit the production of information regarding unrelated policyhold-
ers that is irrelevant to the case,

iv) added costs of re-producing information already produced in PDF/other format.

AKH Co. v. Universal Underwriters Ins. Co., 300 F.R.D. 684 (June 18, 2014).

d. Various insurers produce documents in non-native formats, which can be PDF, TIFF (imaged
file), or paper.

i) PDF/TIFF is likely better received than paper, since it can then be created in searchable
form, building the argument that the function of the PDF/TIFF is more like the functional-
ity of metadata

e. When utilizing PDF or TIFF formats, produce documents in searchable form. Producing in
searchable form will strengthen an insurer’s argument that the documents mimic native format
in that they are searchable. Johnson v. RLI Insurance Company, 2015 U.S. Dist. LEXIS 115308 (D.
Alaska August 31, 2015).

f. Federal court considerations

i) Insurers may encounter an objection to a paper or PDF production that such production
does not satisfy Federal Rule of Civil Procedure 34(b)(2)(E) which states that electronically
stored information (ESI) be produced “as they are kept in the usual course of business” –
the party seeking production will argue that this requires native format with all accompa-
nying metadata.

ii) However, insurers who have already produced ESI in PDF/other non-native format can
raise Federal Rule 34(b)(2)(E)(iii)’s guidance, which states that normally “[a] party need
not produce the same electronically stored information in more than one form.”

Johnson v. RLI Insurance Company, 2015 U.S. Dist. LEXIS 115308 (D. Alaska August 31, 2015).

g. If any additional re-productions are required, request that the costs be borne by the moving
party, especially where searchable PDFs were produced and the moving party did not show the
relevance of metadata to claims. Johnson, 2015 U.S. Dist. LEXIS 115308.

Part 2

I. Caselaw Compendium
National Survey of 2014-2015 Cases Relating to Attorney-Client Privilege/Work Product Doctrine
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State Case Cite Court-Year Notes (for cases referenced herein)

(*A-C for attorney-client; WP for 
work product; BF for bad faith 
alleged)

3rd Cir. In re Grand Jury Subpoena 745 F.3d 681 3rd Cir. 
2014

Review of crime-fraud exception to 
the attorney-client privilege.

8th Cir. Jackson v. Allstate Ins. 
Co.

2015 U.S. App. LEXIS 
7529
(May 7, 2015)

8th Cir. 2015

10th 
Cir.

Bryant v. Sagamore Ins. 
Co.

2015 U.S. App Lexis 
114

2015

Seneca Ins. Co. v. Western 
Claims, Inc.

2014 U.S. App. LEXIS 
24172

10th Cir.
2014

Where insurer relied on “advice of 
counsel” to establish reasonableness 
of a settlement, court permitted 
discovery of the contents of that 
advice.

AK Johnson v. RLI Ins. Co. 2015 U.S. Dist. LEXIS 
115308
(August 31, 2015)

D. Alaska 
2015

In-house counsel; BF.  Certain 
documents had to be produced in 
native format with metadata; other 
claim files did not have to be 
produced. An attorney performing a 
non-legal function or simply being 
copied on a string of inter-office 
emails did not protect 
communication.

AL Pearson v. Travelers 
Home & Marine Ins. Co.

2014 U.S. Dist. LEXIS 
44506

N.D. Ala. 
2014

Outside counsel; BF; No implied 
waiver where “advice of counsel” is 
not a defense by the insurer; work 
product remained protected as well

AZ Everest Indem. Ins. Co v. 
Rea 

236 Ariz. 503 Ariz. Ct. 
App. 
2015

Outside counsel; BF; No implied 
waiver of A-C privilege where 
insurer did not use advice of counsel 
as a defense; bad faith alleged in 
settlement of underlying case.   

Ingram v. Great American 
Insurance Company

2015 U.S. Dist. LEXIS 
88783

D. Ariz. 
2015

Waiver of AC privilege where 
denial of a claim premised upon a 
legal theory and counsel for insurer 
sent case law concerning the legal 
theory

Paul Johnson Drywall, 
Inc. v. Phoenix Ins. Co

2014 U.S. Dist. LEXIS 
62501

2014

White Mountain 
Communities Hospital 
Incorporated v. Hartford 
Casualty Insurance 

2014 U.S. Dist. LEXIS 
170012 (Dec. 8, 2014), 
insurer’s motion for 
summary judgment 

D. Ariz. 
2014

BF; personnel files ordered to be 
produced, with redactions of 
personal information and under 
protective order.
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State Case Cite Court-Year Notes (for cases referenced herein)

(*A-C for attorney-client; WP for 
work product; BF for bad faith 
alleged)

Company granted, 2015 U.S. 
Dist. LEXIS 50900 
(April 17, 2015)

CA Am. Alternative Ins. Corp. 
v. Coyne

2015 U.S. Dist. LEXIS 
80119

2015

Arfa v. Zionist Org. of Am 2014 U.S. Dist. LEXIS 
26970

2014

Eastman v. Allstate Ins. 
Co. 

2015 U.S. Dist. LEXIS 
92144
(July 15, 2015)

S.D. Cal. 
2015

Fay Ave. Props., LLC v. 
Travelers Prop. & Cas. 
Co. of Am.

2014 U.S. Dist. LEXIS 
46185
(April 1, 2014)

S.D. Cal. 
2014

Fid. Nat'l Fin., Inc. v. Nat'l 
Union Fire Ins. Co. of 
Pittsburg, PA

2014 U.S. Dist. LEXIS 
49854

2014

Gottlieb v. Fayerman (In 
re Ginzburg)

517 B.R. 175 (2014) 2014

McAdam v. State Nat'l 
Ins. Co.  

15 F. Supp. 3d 1009, 
reversed in part, 2014
U.S. Dist. LEXIS 
166282 (2014)

2014

Robinson v. County of 
San Joaquin

2014 U.S. Dist. LEXIS 
152890

2014

Seahaus La Jolla Owners 
Assn. v. Superior Court of 
San Diego 

224 Cal. App. 4th 754 2014

The Litigation Trust for 
the Trust Beneficiaries of 
SNTL Corp. v. JP Morgan 
Chase

Case No. 1:00-bk-
14099-GM, Adv. No. 
1:13-ap-01099-GM
(C.D. Cal. Bankruptcy 
Ct. (San Fernando) 
Sept. 11, 2014)

C.D. Cal. 
2014

Discussion of attorney-client 
privilege, work product doctrine, 
and common interest doctrine

CO Century Sur. Co. v. Smith 2015 U.S. Dist. LEXIS 
56530

2015
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State Case Cite Court-Year Notes (for cases referenced herein)

(*A-C for attorney-client; WP for 
work product; BF for bad faith 
alleged)

Chevron Corp. v. Snaider 78 F. Supp. 3d 1327 2015

Gebremedhin v. Am. 
Family Mut. Ins. Co.

2015 U.S. Dist. LEXIS 
91948

2015

Martensen v. Koch 301 F.R.D. 562 2014

CT Esposito v. Cutler 2015 Conn. Super. 
LEXIS 1733 
(June 30, 2015)

Superior Ct. 
Conn. 2015

No BF; sought claim files – granted; 
sought reserve information - denied

Hartford Roman Catholic 
Diocesan Corp. v. 
Interstate Fire & Cas. Co. 

297 F.R.D. 22
(Jan. 28, 2014), 
later proceeding at,
2014 U.S. Dist. LEXIS 
24200 (Feb. 26, 2014),
objection overruled,
2015 U.S. Dist. Lexis 
3542
(Jan. 13, 2015), 
later proceeding at,
2015 U.S. Dist. LEXIS 
40982 (Mar. 31, 2015), 
later proceeding at,
2015 U.S. Dist. LEXIS 
61598
(May 6, 2015),
later proceeding at,
No. 3:12 CV 1641 
(JBA) (D. Conn. May 
22, 2015),

D. Conn.
2014/2015

1/28/14: BF; overview of various 
documents sought in insured’s 
motion to compel: i) other 
policyholder documents, ii) claim 
files, iii) underwriting materials, iv) 
reserves

2/26/14: Loss reserve-related 
documents kept privileged

1/13/15: insurer did not submit its 
burden affidavit in a timely manner 
in objecting to the production of 
other policyholder documents; court 
allowed production. 

3/31/15:  Upheld privilege of 
documents from outside coverage 
counsel.

5/6/15: Representative sample from 
insurer of other policyholder 
documents permitted to be shown to 
the court in court and upon 
reviewing half of the sample, the 
court found that privileged portions 
were permissibly redacted.

5/22/15: Privileged portions of the
other half of the representative 
sample were also permissibly 
redacted.

Nationwide Mut. Ins. Co. 
v. Tuper

2015 Conn. Super. 
LEXIS 2313

Superior Ct. 
Conn. 2015

Lack of evidence of attorney 
involvement fatal to claim of work 
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State Case Cite Court-Year Notes (for cases referenced herein)

(*A-C for attorney-client; WP for 
work product; BF for bad faith 
alleged)

(September 2, 2015) product in subrogation action by 
insurer against third party.

Tucker v. Am. Int'l Group, 
Inc.

2015 U.S. Dist. LEXIS 
9874

2015

DE Carlyle Inv. Mgmt. L.L.C. 
v. Moonmouth Co. S.A.

2015 Del. Ch. LEXIS 
42

2014

Mancinelli v. Del. Racing 
Ass'n

2014 Del. Super.
LEXIS 143

2014

Mechel Bluestone, Inc. v. 
James C. Justice Cos.

2014 Del. Ch. LEXIS 
259
(Dec. 12, 2014)

Del. Ch. 
2014

Privilege log.  Attachments to e-
mails listed on a privilege log must 
independently earn attorney-client or 
other privilege/protection. Court 
outlines various deficiencies in a 
privilege log.

FL Amerisure Mutual 
Insurance v. Crum Forster 
Specialty Insurance Co. 
and Evanston Insurance 
Co.

2014 U.S. Dist. LEXIS 
59265
(April 29, 2014), 
Evanston’s motion 
granted, 2014 U.S. 
Dist. LEXIS 115299

M.D. Fla. 
2014

Dispute amongst insurers regarding 
date in which litigation was 
anticipated; claims files not 
protected by AC privilege where 
documents in claims file did not 
contain legal advice on coverage 
issues 

Batchelor v. Geico Cas. 
Co.

2014 U.S. Dist. LEXIS 
104992

2014

Boozer v. Stalley 146 So.3d 139
(Sept 5, 2014)

Dist.Ct.
App. Fla. 
2014

Privilege rules may differ where an 
assignment is not obtained

Eller-I.T.O. Stevedoring 
Co., L.L.C. v. Pandolfo

167 So. 3d 495 2015

Fox Haven of Foxfire 
Condo. IV Ass'n v. 
Nationwide Mut. Fire Ins. 
Co. 

2014 U.S. Dist. LEXIS 
160345; later 
proceeding, 2014 U.S. 
Dist. LEXIS 178238

2014

GEICO Gen. Ins. Co. v. 
Moultrop

148 So. 3d 1284 2014

Guar. Ins. Co. v. 
Heffernan Ins. Brokers, 

2014 U.S. Dist. LEXIS 
146843;  later 

2014
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Inc. proceeding, 300 F.R.D. 
590

1300143
Processing Servs. v. Arch 

Ins. Co.

2015 Fla. App. LEXIS 
5873
(April 22, 2015)

Fla. Dist. Ct. 
App. 2014

McMullen v. Geico 
Indem. Co.

2015 U.S. Dist. LEXIS 
63765
(May 13, 2015)

S.D. Fla.
2015

Stalley v. Boozer 2015 Fla. LEXIS 900 2015

State Farm Fla. Ins. Co. v. 
Marascuillo

161 So. 3d 493 2014

Sun Capital Partners, Inc. 
v. Twin City Fire Ins. Co.

2015 U.S. Dist. LEXIS 
125972, later 
proceeding, 2015 U.S. 
Dist. LEXIS 85715
(April 21, 2015)

2015

GA Bank of Am., N.A. v. Ga. 
Farm Bureau Mut. Ins. Co.

2014 U.S. Dist. LEXIS 
136914

2014

Linthicum v. Mendakota 
Ins. Co.

2015 U.S. Dist. LEXIS 
98328

2015

HI Anastasi v. Fid. Nat'l Title 
Ins. Co.

341 P.3d 1200 2014

IA Iowa Ins. Inst. v. Core 
Group of the Iowa Ass'n 
for Justice 

859 N.W.2d 672, 2014 
Iowa App. LEXIS 
1067, later proceeding, 
867 N.W.2d 58, 2015 
Iowa Sup. LEXIS 68  
(2015)

2014

Meighan v. Transguard 
Ins. Co. of Am.

298 F.R.D. 436 2014

Progressive Cas. Ins. Co. 
v. FDIC

49 F.Supp.3d 545 
(2014); later 
proceeding, 302 F.R.D. 
497

2014

IL AU Elecs., Inc. v. 2014 U.S. Dist. LEXIS 2014
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Harleysville Group, Inc. 72862
Ill. Emcasco Ins. Co. v. 
Nationwide Mut. Ins. Co.

2015 Ill. App. Unpub. 
LEXIS 1725

2015

Kleen Prods. LLC v. Int’l 
Paper

2014 U.S. Dist. LEXIS 
163987
(Nov. 12, 2014)

N.D. Ill. 
2014

In house counsel; when in-house 
counsel occupies both a legal and 
operational role, court examined the 
predominant purpose of the 
communication.

Slaven v. Great Am. Ins. 
Co.

83 F. Supp. 3d 789, 
2015 U.S. Dist. LEXIS 
33591; later 
proceeding, 83 F. 
Supp. 3d 789

2015

VC Mgmt., LLC v. 
ReliaStar Life Ins. Co.

2015 U.S. Dist. LEXIS 
51343 (April 20, 2015)

N.D. Ill. 
2015

IN G&S Metal Consultants, 
Inc. v. Cont'l Cas. Co.

2014 U.S. Dist. LEXIS 
151431

2014

Indianapolis Airport Auth. 
v. Travelers Prop. Cas.
Co. of Am. 

2014 U.S. Dist. LEXIS 
176607 later 
proceeding, 2015 U.S. 
Dist. LEXIS 103529 
(Dec. 23, 2015)

S.D. Ind. 
2015

Jones v. Travco Ins. Co. 2014 U.S. Dist. LEXIS 
49438

2014

Telamon corporation v. 
The Charter Oak Fire 
Insurance Co. 

2014 U.S. Dist. LEXIS 
6583

2014

Valley Forge Ins. Co. v. 
Hartford Iron & Metal, 
Inc. 

2015 U.S. Dist. LEXIS 
61143

2015

KS AKH Co. v. Universal 300 F.R.D. 684 (June D.Kan. In-house counsel; BF; “Solely” test 
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Undewriters Ins. Co. 18, 2014), later 
proceeding, Civ. No. 
13-2003-JAR (D. Kan. 
Jan 2, 2015)

,

2014/2015 for work product protection, native 
production not required.

Black & Veatch Corp. v. 
Aspen Ins. (UK) Ltd.

2015 U.S. Dist. LEXIS 
95125
(July 22, 2015)

D. Kan. 
2015

KY In re Equine Oxygen 
Therapy Res., Inc

2015 Bankr. LEXIS 
900, 73 Collier Bankr. 
Cas. 2d (MB) 512

2015

LA Celebration Church, Inc. 
v. United Nat'l Ins. Co.

2015 U.S. Dist. LEXIS 
22899

2015

Exxon Mobil Corp. v. Hill 2014 U.S. Dist. LEXIS 
101750

2014

Frickey v. Kobelco 
Stewart Bolling, Inc.

2015 U.S. Dist. LEXIS 
27264

2015

Shaw Group, Inc. v. 
Zurich Am. Ins. Co.

2014 U.S. Dist. LEXIS 
5058

2014

MA Graf v. Hospitality Mut. 
Ins. Co

2015 Mass. Super. 
LEXIS 80
(June 29, 2015)

Superior Ct. 
Mass. 2015

MD Charter Oak Fire Ins., Co. 
v. Am. Capital, Ltd.

Civil Action No. DKC 
09-0100 (D. Maryland 
May 17, 2013), motion 
granted by, 2013 U.S. 
Dist. LEXIS 180504 
(Dec. 24, 2013), 
sanctions disallowed, 
2015 U.S. Dist. LEXIS 
43109 (April 1, 2015)

D. Md. 2015 BF; In-house and outside counsel.
(5/17/13):  General rule that 
documents including facts and non-
legal opinions and thoughts about 
facts are within an insurer’s 
“ordinary course of business” and 
not protected by AC privilege or WP 
protection.

(12/24/13): A continued challenge to 
a privilege log will require that the 
party asserting the privilege bears 
the burden of establishing an 
evidentiary basis for each element of 
privilege/protection claimed for each 
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document/category of document.

(4/1/15):
Motion for sanctions and legal fees 
denied.

Sky Angel U.S., LLC v. 
Discovery Commc'ns, 
LLC, 

28 F.Supp.3d 465 2014

ME Irving Oil v. Ace Ina Ins. 2015 Me. Super. 
LEXIS 72
(March 17, 2015)

Maine 
Superior Ct. 
2015

Common interest rule, an exception 
to the rule that AC privilege is 
waived when sent to a third party, 
does not apply when counsel was 
not copied on the communication, 
despite the fact that the parities to an 
e-mail shared a common interest in 
litigation. 

MI D'Alessandro Contr. 
Group, LLC v. Wright666

308 Mich. App. 71 2014

Prendushi v. Farmers Ins. 
Exch.

2015 Mich. App. 
LEXIS 1746

2015

MN Nat'l Union Fire Ins. Co. 
v. Donaldson Co.

2014 U.S. Dist. LEXIS 
85621

2014

MO Olga Despotis Trust v. 
Cincinnati Ins. Co.

2014 U.S. Dist. LEXIS 
79327; later 
proceeding, 2014 U.S. 
Dist. LEXIS 95722

2014

MS Willis v. Allstate Ins. Co. 2014 U.S. Dist. LEXIS 
64963

2014

MT Barnard Pipeline, Inc. v. 
Travelers Prop. Cas. Co. 
of Am. 

2014 U.S. Dist. LEXIS 
53778 (April 17, 2014)
later proceeding, 2014
U.S. Dist. LEXIS 
64644;

D. Mont. 
2014

NC Torres v. ADM Milling 
Co.

2015 U.S. Dist. LEXIS 
93297

2015

NJ Alden Leeds, Inc. v. QBE 
Specialty Ins. Co.

2015 N.J. Super. 
Unpub. LEXIS 1783
(July 27, 2015)

N.J.Super.Ct
.
App.Div.
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2015

NM Sinclair v. Zurich Am. Ins. 
Co.

2015 U.S. Dist. LEXIS 
121077

2015

NV Abueg v. State Farm Mut. 
Auto. Ins. Co.

2014 U.S. Dist. LEXIS 
154681

2014

NY ACE Am. Ins. Co. v. Bank 
of the Ozarks

2014 U.S. Dist. LEXIS 
140541
(Sept. 30, 2014)

S.D.N.Y. 
2014

All Boro Psychological 
Services, P.C. as Assignee 
of SHANTAL ARTHUR 
v. Allstate Ins. Co.

43 Misc. 3d 143(A) 2014

Ambac Assur. Corp. v. 
Countrywide Home 
Loans, Inc. 

124 A.D.3d 129 2014

Belfer v. Travelers Ins. 
Co. 

2014 N.Y. Misc. 
LEXIS 3373 

2014

Bialik v. AXA Equit. Life 
Ins. Co. 

2014 N.Y. Misc. 
LEXIS 3826, later 
proceeding,, 2015 N.Y. 
Misc. LEXIS 756

2014

Emily Laitmon v. Trader 
Joe’s East, Inc. d/b/a 
Trader Joe’s Grocery, and 
CW Village Square LLC  

2014 NY slip Op 
32990(U)

2014

Essex Ins. Co. v Fuscaldo 
Enters., Ltd.

2014 N.Y. Misc. 
LEXIS 5085

2014

Giambrone v. Meritplan 
Ins. Co.

2015 U.S. Dist. LEXIS 
100000
(July 30, 2015)

E.D.N.Y. 
2015

Heimbach v. State Farm 
Ins. 

114 A.D.3d 1221 2014

Lalka v. Aca Ins. Co. 128 A.D.3d 1508 2015 “Multi-purpose” reports are 
discoverable, even where documents 
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were drafted in part by the potential 
for litigation but also prepared in the 
insurer’s regular course of business.

Liberty Ins. Underwriters, 
Inc., Gamut Consulting, 
Inc. and Hutch Realty 
Partners, LLC v. Utica 
National Assurance 
company, Illinois national 
Insurance company and 
Essential Electric Corp.

2014 NY slip Op 
31214(U)

2014

Lopez v. Guagnini 2014 N.Y. Misc. 
LEXIS 4942

2014

Matter of All Weitz & 
Luxenberg

2014 N.Y. Misc. 
LEXIS 5580

2014

Nicastro v. New York 
Cent. Mut. Fire Ins. Co. 

117 A.D.3d 1545 2014

O'Connor v. Government 
Empls. Ins. Co.

2015 N.Y. Misc. 
LEXIS 339

2015

Preferred Contractors Ins. 
Co. v. Cipco Boarding 
Co., Inc.

Index No. 4192/14
(N.Y. Sup. Ct., Nassau 
County
Nov. 3, 2015)

N.Y.Sup.
Ct. 
2015

BF; Insured sought claims files of 
other insureds in connection with its 
bad faith claim against insurer, who 
initially disclaimed coverage for an 
underlying third party action; Court 
ordered claims files of other 
insureds to be produced.

ResCap Liquidation Trust 
Mortg. Purchase Litig. v. 
HSBC Mortg. Corp. 
(USA) (In re Residential 
Capital, LLC)

2015 Bankr. LEXIS 
2892

2015

Santos v. 401 
Commercial, L.P.

2015 N.Y. Slip. Op. 
81724 (U)
(August 14, 2015)

N.Y. App. 
Div. (2d 
Dept.) 2015

TC Ravenswood, LLC v. 
National Union Fire Ins. 
Co. of Pittsburgh, PA

2014 N.Y. Misc. 
LEXIS 358

2014
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OH Bobby Brummitt v. Dylan 
Seeholzer

C.A. No. E-13-035; 
2015 Ohio 71

2015

Decker v. Chubb Nat'l Ins. 
Co.
Followed by 

2015 U.S. Dist. LEXIS 
139824

2015

DeMarco v. Allstate Ins. 
Co.

2014-Ohio-933 2014

Park-Ohio Holdings Corp. 
v. Liberty Mut. Fire Ins.
Co.

2015 U.S. Dist. LEXIS 
112448

2015

Scott Elliot Smith, LPA v. 
Travelers Cas. Ins. Co. of 
Am.

2014 U.S. Dist. LEXIS 
4612

2014

OK Cactus Drilling Co., LLC 
v. National Union Fire Ins.
Co.

2014 U.S. Dist. LEXIS 
45251
(April 2, 2014)

W.D. Okla. 
2014

Cudd Pressure Control, 
Inc. v. New Hampshire 
Ins. Co.

297 F.R.D. 495 W.D. Okla. 
2014

OR Malbco Holdings, LLC v. 
Patel

2015 U.S. Dist. LEXIS 
62501

2015

PA Berg v. Nationwide 
Mutual Insurance 
Company

Civ. No. 98-813, Court 
of Common Pleas of 
Berks County, PA 
(J. Sprecher)
(July 22, 2015)

Ct. Common 
Pleas Berks 
County 2015

Henriquez-Disla v. 
Allstate Prop. & Cas. Ins. 
Co. 

2014 U.S. Dist. LEXIS 
73014

2014

Hoffer v. Grange Ins. Co. 2014 U.S. Dist. LEXIS 
137078
(Sept. 29, 2014)

M.D. Pa. 
2014
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National Union Fire Ins. 
Co. of Pittsburgh, Pa. v. 
TransCanada Energy 
USA, Inc. 

119 A.D.3d 492 2014

Rhodes v. USAA Cas. Ins. 
Co. 

116 A.3d 689 2014

Thompson v. Nat'l Union 
Fire Ins. Co. of Pittsburgh, 
PA

2015 U.S. Dist. LEXIS 
20928

2015

SD Andrews v. Ridco, Inc. 2015 SD 24, 863 
N.W.2d 540, 2015 S.D. 
LEXIS 57 

2015

Dziadek v. The Charter 
Oak Fire Ins. Co.

No. CIV 11-4134-RAL 2014

TN Genesco, Inc. v. Visa 
U.S.A., Inc.

296 F.R.D. 559 2014

TX In re National Lloyd’s 
Insurance Company

449 S.W.3d 486 (Oct. 
31, 2014), writ of 
mandamus denied in 
Court of Appeals, 2015
Tex. App. LEXIS 5509
(Tex. App. Corpus 
Christi May 29, 2015)

Tex. 2014

Perez v. Perry 2014 U.S. Dist. LEXIS 
93294

2014

Miller Weisbrod, LLP  v. 
Klein Frank, PC

2014 U.S. Dist. LEXIS 
82125
(June 17, 2014)

N.D. Tex. 
2014

VA Chevalier-Seawell v. 
Mangum

No. CL 14-2789,
Norfolk Cir. Ct. 015-8-
092 (Aug. 3, 2015) 

2015

WA Babai v. Allstate Ins. Co. 2015 U.S. Dist. LEXIS 
54152

2015
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Cedell v. Farmers 
Insurance Co. of 
Washington

295 P.3d 239 Wa. 2013 BF, first party claim; insurer ordered 
to produce all documents originally 
withheld on account of attorney-
client privilege, and sanctioned 
insurer.  Civil fraud exception to AC 
privilege:
1.Presumption of no attorney-client
privilege when attorney engaged in 
“quasi-fiduciary” function 
(investigating and evaluating or
processing the claim)
2. Insurer needs to overcome
presumption and show that its 
counsel was providing the insurer 
with advice concerning the insurer’s 
liability (coverage, for example)
2. In camera review – Does the civil 
fraud exception apply to attorney-
client privilege?
“A reasonable person would have a 
reasonable belief that an act of bad 
faith tantamount to civil fraud has 
occurred.”

Ingenco Holdings, LLC v. 
Ace Am. Ins. Co. 

2014 U.S. Dist. LEXIS 
170357 (Dec. 8, 2014)

W.D. Wash. 
2014

Federal court not bound by Cedell’s 
holding with respect to work 
product protection; court cited 
various deficiencies in insurer’s 
privilege log.

Kifer v. Am. Family Mut. 
Ins. Co. 

2015 U.S. Dist. LEXIS 
32179

2015

Miller v. Kenny 180 Wn. App. 772 2014

MKB Constructors v. Am. 
Zurich Ins. Co.

2014 U.S. Dist. LEXIS 
78883

2014

Schreib v. American Fam. 
Mut. Ins. Co.

No. C14-0165JLR 
(Dec. 15, 2014)

W.D. Wash. 
2014

WV Smith v. Scottsdale Ins. 
Co.

40 F. Supp. 3d 704, 
2014 U.S. Dist. LEXIS 
120477

2014

State ex rel. Montpelier 
US Ins. Co. v. Bloom 

757 S.E.2d 788 (April 
10, 2014)

Sup. Ct. 
App. W.Va.
2014

Third party communication did not 
waive the privilege and that the 
attorney-client privilege continued 
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to apply to protect the coverage 
opinion from disclosure to the 
insured.  

Westfield Ins. Co. v. 
Carpenter 

2014 U.S. Dist. LEXIS 
116352; later 
proceeding, 301 F.R.D. 
235

2014
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CHAPTER 17 Dispositive Motions 

SYNOPSIS 
§ 17.01 Scope: Dispositive Motions

§ 17.02 Framework: Court May Render Judgment as Matter of Law When There Is No Genuine Issue of Material

Fact Requiring Resolution by Factfinder 

[1] Judgment May Be Rendered After Close of Evidence When No Fair-Minded Jury Could Reach Verdict for 

Nonmoving Party—Leading Case 

[2] Summary Judgment 

[a] Summary Judgment Is Important Defense Tool 

[b] Summary Judgment Is Important Judicial Tool 

[c] Summary Judgment Rules Create Substitute for Trial Record To Allow Court To Determine Whether There Is 

Genuine Issue of Material Fact—Leading Cases 

§ 17.03 Where Undisputed Evidence Establishes Existence of Bona Fide Dispute as to Insured’s Right To Payment,

That Ordinarily Supports Judgment as Matter of Law That Nonpayment Was Not First-Party Bad Faith 

[1] In All But Few Jurisdictions, First-Party Bad Faith Requires Lack of Any Genuine Issue as to Insured’s Right To 

Payment 

[2] There Are Two Types of Disputes: Factual and Legal 

[3] While Existence of Bona Fide Dispute as to Coverage Should Defeat Any Bad Faith Claim, Motion Based Solely 

on Pleadings Is Usually Not Good Vehicle To Present Such Defense 

[a] Illustrative Case 

[b] Exceptions: Illustrative Cases 

[4] If, Taking Into Account All Facts That Proper Investigation Would Have Developed, There Is Genuine Factual 

Issue on Coverage, There Ordinarily Can Be No First-Party Bad Faith 

[a] Dutton or Directed-Verdict Rule: Unless Insured Is Entitled to Judgment as Matter of Law on Coverage, Insurer 

Is Normally Entitled to Judgment as Matter of Law on Bad Faith—Leading Case 

[i] Dutton  

[ii] While Many Jurisdictions Follow Some Version of Directed Verdict Rule, Some Do Not 

[b] Some Exceptions to Directed-Verdict Rule 

[i] Lying Insurer Witnesses—Illustrative Case 

[ii] Improperly Selected Experts 

[iii] Facially Inadequate Expert Reports 

[iv] Unreasonable Employee Experts—Illustrative Case 

[c] Modified Directed-Verdict Rule: If Other Evidence Shows That Insurer Culpably Ignored Fact That Some 

Evidence Allegedly Supporting Denial Was Unworthy of Reliance, Existence of That Evidence Does Not Preclude 

Bad Faith 

[d] Deficient Investigation May Affect Analysis 

[i] Any Attempt To Establish Conclusively Existence of Genuine Issue Precluding Bad Faith Must Account Not 

Only for Information Insurer Had, But Also for That It Should Have Had If It Had Investigated Properly—Leading 

Case 

[ii] Issues with Respect to Summary Judgment Motions Raised by Deficient Investigations  

[iii] Some Jurisdictions Will Not Permit Insurer To Defend Against Bad Faith with Evidence Discovered After 

Denying the Claim 

[iv] Deficient Investigation Should Not Matter Unless Significant Evidence Favorable to Insured Was Missed 

[v] Deficient Investigation Which Misses Information Favorable to Insured, but Does Not Negate Reasonable Basis 

for Denial, May Create Factual Issue on Causation of Harm 

[A] Insured May Be Able To Argue That Insurer Would Have Paid Claim Had It Obtained All Information in 

Timely Manner—Illustrative Case 

[B] But Where the Grounds for Denial Were Solid, They May Support Summary Judgment Even Though Some 

Evidence Favorable to the Claim Was Overlooked—Illustrative Cases 

[e] Circumstantial Case Must Be Judged as Whole 

[i] Illustrative Case—State Farm Fire & Casualty Co. v. Simmons 

[ii] Simmons on Deficient Investigation 

[f] If Policy Must Be Reformed Before any Coverage Is Due, That May Preclude Bad Faith Claims 

[5] If Reasonable Minds Could Differ on the Coverage-Determining Law, There Can Be No First-Party Bad Faith 
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[a] Overview 

[b] Reasonableness of Insurer Position Can Often Be Demonstrated 

[i] Favorable Judicial Rulings on Coverage Can Establish Existence of Reasonable Basis To Test Claim in Court 

[A] Many Cases Have So Held 

[B] But There Is Contrary Authority—Filippo Industries, Inc. v. Sun Insurance Co.  

[C] Filippo Is Unsound 

[D] Possible Exception 

[ii] Authority from Other Jurisdictions 

[iii] Open Issues of Law—Illustrative Case 

[iv] Special Considerations Regarding Policy Interpretation and Ambiguity 

[v] Advice of Counsel or Industry Custom 

[c] Claims of Bad Faith Denial of Duty To Defend Require Special Consideration Because Legal Standard for Duty 

To Defend Is Different from Other Coverage Standards 

[d] Unless Insurer’s Legal Position Is Sanctionable, That Argues Against First-Party Bad Faith 

[e] There May Be Special Problems When Basis for Denial Implicates Insurer’s Own Handling of Policy—

Illustrative Cases 

[i] Gulf Atlantic Life Insurance Co. v. Barnes  

[ii] Southern United Life Insurance Co. v. Caves  

[iii] Intercontinental Insurance Co. v. Lindblom  

[iv] Republic Insurance Co. v. Martin  

§ 17.04 Unless There Is Some Question About What the Insurer Knew or Should Have Known, Existence of First-

Party Bad Faith in Most Jurisdictions Is Ordinarily a Question of Law, Not a Question of Fact 

[1] Burdens of Production and Persuasion in First-Party Bad Faith Cases 

[a] Overview 

[b] The Insured Must Present Prima Facie Evidence That the Claim Was Payable and That the Insurer Had Notice of 

the Claim and Access To Evidence Sufficient To Support the Claim 

[c] The Insurer Must Articulate One or More Bases for Challenging the Validity of the Claim 

[d] The Insured Has the Burden of Proving That None of the Articulated Grounds Constituted a Reasonable Basis 

for Delaying or Denying Payment 

[2] First-Party Bad Faith Law Generally Does Not Call for Factfinders To Make Value Judgments About Whether 

Particular Claims Should Have Been Paid 

[a] Unlike Negligence Law, Which Calls for Case-by-Case Balancing, Bad Faith Law Employs Categorical 

Balancing To Specify Legal Standard 

[i] Bad Faith Law Uses Categorical Balancing 

[ii] Use of Case-by-Case Balancing Would Deny Insurers Necessary Freedom To Contest Debatable Claims 

[b] In Bad Faith Law, Reasonable Basis for Denial, Like Probable Cause in Law of Malicious Prosecution, Presents 

Question of Law Once Underlying Facts Are Determined 

[c] Whether Insurer’s Legal Position Was Reasonable Presents Question of Law 

[i] Proximate Cause in Cases of Legal Malpractice on Appeal, Turns on Legal Analysis Appropriate for Courts, 

Rather than Expert Witnesses and Juries 

[ii] Insurer’s Misjudgment About Legal Position Is Also Analogous to that of Judgmental Immunity in Legal 

Malpractice 

§ 17.05 First-Party Bad Faith Law in Some States May Limit Availability of Judgment as a Matter of Law

[1] Arizona 

[a] Zilisch v. State Farm: Even if Claim Is Fairly Debatable, It Must Be Fairly Debated 

[b] Critique of Zilisch  

[c] Consequences of Zilisch  

[d] Lennar v. Transamerica Ins. Co.  

[i] The Case 

[A] Overview 

[B] Facts 

[C] The Coverage Ruling 

[D] The Bad Faith Ruling 

[ii] Analysis 

[A] Key Components of the Lennar II Ruling Are Questionable, At Least Under Generally Accepted Principles of 

Bad Faith Law 
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[B] The Facts in Lennar II Might Support a Deviation from the Usual Rules 

[2] [Reserved] 

[3] Florida 

[4] Kentucky 

[5] Montana 

[6] Rhode Island 

[a] Skaling v. Aetna: First-Party Bad Faith Unbound? 

[b] Critique of Skaling  

[7] South Dakota 

[8] Washington 

[a] Washington Bad Faith Law Is Uncertain on Authority of Court Versus That of Jury 

[b] Background: Ellwein v. Hartford  

[c] Smith v. Safeco  

[d] American States v. Symes of Silverdale  

[e] Analysis of Smith and Symes  

[i] Symes  

[ii] Smith  

[iii] Implications of Smith and Symes  

[f] Implications of Unchanged Washington Bad Faith Standard 

[9] Utah 

[a] Jones v. Farmers Insurance Exchange  

[b] Billings Is Consistent with the Directed-Verdict Rule 

[c] Jones Is Consistent with the Modified Directed-Verdict Rule 

[d] Cases in Other Jurisdictions That Appear To Reject Even the Modified Directed Verdict Rule Are Inconsistent 

with the Premises of the Utah Law Reaffirmed in Jones  

[10] Colorado 

[a] Sanderson v. American Family Insurance Co.  

[b] Cases Following Sanderson  

[c] Critique of Sanderson and Its Progeny 

§ 17.06 Claims That Insurer Breached Its Duty To Settle Are Less Susceptible To Summary Judgment Than First-

Party Bad Faith Claims 

[1] Determination Whether Particular Settlement Was Appropriate Generally Requires Case-by-Case Balancing, 

Similar to That on Negligence Claims 

[2] Satisfaction of Prerequisites To Settlement, Such as Coverage and Opportunity To Settle Does Not Depend on 

Case-by-Case Balancing 

§ 17.07 Affirmative Defenses May Be Grounds for Summary Judgment

* * * * 

§ 17.03 Where Undisputed Evidence Establishes Existence of Bona Fide
Dispute as to Insured’s Right To Payment, That Ordinarily Supports 

Judgment as Matter of Law That Nonpayment Was Not First-Party Bad 
Faith 

[1] In All But Few Jurisdictions, First-Party Bad Faith Requires Lack of Any 
Genuine Issue as to Insured’s Right To Payment 

The law of bad faith seeks to protect insureds with valid claims against abuse of the insurer’s 

power to force them to litigate. (See § 5.02[1] above.) But, because paying unmeritorious claims would 

inflate insurance costs, insurers are given wide latitude to challenge claims without fear of tort liability. 

(See § 5.02[2] above.) Accordingly, almost all jurisdictions recognizing expanded liability for first party 

bad faith require proof that the insurer delayed or denied payment of benefits without a reasonable basis. 

(See §§ 5.03[1]–[2]; compare §§ 5.03[3]–[4] above.) In all but a few jurisdictions, an insurer is allowed to 
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withhold payment of a claim so long as there is a genuine issue or (to use different words for the same 

concept) a bona fide dispute as to the insured’s entitlement to payment. Stated otherwise, a “reasonable 

basis” for denying a claim is one that warrants testing the claim in court. (See § 5.02[2] above.) 

[2] There Are Two Types of Disputes: Factual and Legal 
In considering a possible summary judgment motion on bad faith, it is important to know the 

nature of the coverage dispute that led to the denial or delay of benefits. Broadly speaking, there are two 

types of coverage issue (though both may be present in the same case). In cases presenting the first type 

of issue, the policy language and legal rules applicable to the claim are clear, making coverage turn on 

factual issues or application of a fact-intensive standard. Examples include (1) whether coverage for a fire 

loss is precluded because the insured committed arson or false swearing, (2) whether uninsured motorist 

coverage for the insured’s injuries is precluded or limited by the uninsured motorist’s lack of negligence 

or the insured’s contributory or comparative negligence, and (3) whether coverage for medical services is 

precluded because they were not “necessary.” Disputes involving the second type of coverage issue center 

on the proper interpretation of the policy or on applicable legal rules, such as those governing the validity 

of policy provisions or the time to bring suit. These two types of coverage dispute may be termed 

“factual” and “legal,” respectively. 

The two types of dispute call for different approaches to summary judgment. Factual disputes are 

addressed in § 17.03[4] and legal disputes in § 17.03[5] below. 

[3] While Existence of Bona Fide Dispute as to Coverage Should Defeat 
Any Bad Faith Claim, Motion Based Solely on Pleadings Is Usually Not 

Good Vehicle To Present Such Defense 

[a] Illustrative Case 
The difficulty of litigating existence of a genuine dispute on a pleading motion is illustrated by 

Brehm v. 21st Century Insurance Co.,1 a bad faith suit arising from an underinsured motorist claim. 

Natalie Aguirre rear-ended the Brehm car while it was stopped at a red light, injuring Brehm and each of 

his parents. Aguirre’s insurer exhausted its limits by paying $10,000 to each of the Brehms. The Brehms 

had a 21st Century policy with $100,000 per person underinsured motorist coverage and $5000 in 

medical payments coverage. Stuart Brehm, IV, the sole plaintiff (“Brehm”), made a claim for benefits. 

There was no agreement on the amount due, and an arbitrator awarded $90,000 (the policy limit less the 

$10,000 paid by Aguirre’s insurer) plus unpaid medical benefits. Brehm sued for bad faith delay in 

payment. 21st Century demurred to the first and second amended complaints, the latter demurrer being 

sustained without leave to amend. The court of appeal reversed.2  

Brehm submitted medical documentation in support of his claim, initially requesting $85,000 plus 

unpaid medical benefits. 21st Century obtained an evaluation from Dr. Swickard, which concluded that 

Brehm’s injuries were limited to soft tissue and the surgeries recommended by Brehm’s doctor were 

unnecessary. According to Dr. Swickard, “Brehm had only ‘subjective complaints with no objective 

evidence of injury or problem.’ ”3 21st Century offered $5000 plus unpaid medical benefits.4  

Brehm then consulted Dr. Glousman, a highly credentialed orthopedic surgeon and submitted his 

report. Dr. Glousman opined that Brehm had suffered a cervical strain, lumbar strain, and a right shoulder 

1Brehm v. 21st Century Ins. Co., 166 Cal. App. 4th 1225 (2008). 
2166 Cal. App. 4th at 1230–31. 
3166 Cal. App. 4th at 1231. 
4166 Cal. App. 4th at 1231–32. 
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rotator cuff strain and would require further treatment, likely including surgery. Dr. Glousman estimated 

the cost of surgery and post-surgical physical therapy at over $19,000. Brehm raised his demand to 

$90,000 plus unpaid medical benefits, but 21st Century did not raise its offer. Arbitration ensued, with the 

result stated.5  

In his second amended complaint, Brehm alleged that 

the medical evidence in 21st Century’s possession at the time it rejected 

Brehm’s policy limit demand and made a $5,000 counteroffer showed its 

offer was “extremely unrealistic;” 21st Century knew from the 

information it had received Brehm was entitled to the full policy limits 

based on the injuries sustained in the accident with Aguirre and also 

knew any fair arbitration would likely award that sum to Brehm. 

Nonetheless, 21st Century made an unreasonably low offer to delay 

paying his legitimate claim and in the hope of compelling him to accept 

less than the full amount he was due. Brehm further alleged Dr. 

Swickard, a nonpracticing professional expert witness, was known to the 

insurance industry to be biased in favor of the defense and was retained, 

not to objectively and fairly evaluate Brehm’s shoulder injury, but with 

the intent that he minimize its seriousness to make it appear-falsely-there 

was a genuine dispute about the extent of that injury.6  

If Dr. Swickard’s evaluation was adequately based, and unless Brehm could actually support his 

allegations of disqualifying bias, it would appear that 21st Century had sufficient grounds to establish a 

genuine dispute. But, instead of moving for summary judgment, it filed a demurrer, admitting for 

purposes of the motion that Brehm’s allegations were true. 

21st Century argued that Brehm had alleged “a classic” genuine dispute as to the value of the UIM 

claim, and the superior court sustained the demurrer.7 It ruled that there could be no breach of the duty of 

good faith without a breach of contract, which had not occurred.8 That ruling was incorrect, as 21st 

Century conceded on appeal.9 But 21st Century attempted to sustain the order on the ground that there 

had been a “genuine dispute” about the value of the claim.10 The court of appeal disagreed. 

It pointed to the California Supreme Court’s holding that “ ‘[a] genuine dispute exists only where 

the insurer’s position is maintained in good faith and on reasonable grounds.’ ”11 It also relied on the rule 

that that “ ‘an expert’s testimony will not automatically insulate an insurer from a bad faith claim based 

on a biased investigation.’ ”12 Brehm’s allegations that Dr. Swickard was dishonestly retained and that his 

report was a sham fell squarely within a recognized limit to the genuine dispute rule, so the allegations 

5166 Cal. App. 4th at 1231–32. 
6166 Cal. App. 4th at 1232. 
7166 Cal. App. 4th at 1233. 
8166 Cal. App. 4th at 1233. 
9166 Cal. App. 4th at 1237. 
10166 Cal. App. 4th at 1237. 
11166 Cal. App. 4th at 1238, quoting Wilson v. 21st Century Ins. Co., 42 Cal. 4th 713, 723 

(2007) (emphasis by Wilson). 
12166 Cal. App. 4th at 1239, quoting Chateau Chamberay Homeowners Ass’n v. Assoc. Int’l Ins. 

Co., 90 Cal. App. 4th 335, 348 (2001). (emphasis by Chateau Chamberay). (See also 

§ 5.05[2][c][ii] above.)
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could not be dismissed as insufficient to state a cause of action.13 

As the court pointed out, the key point regarding Brehm is that it arose on demurrer, not on a 

motion for summary judgment, so the focus was entirely on the pleading, not on any evidence: 

Although we may entertain some skepticism as to the nature of the 

competent and credible proof Brehm will be able to offer in support of 

these allegations, the issue before us is not whether his evidence will be 

sufficient but whether his allegations of intentional misconduct and bad 

faith are. Under Wilson and Chateau Chamberay, the answer to that 

limited question, inescapably, is yes … . The reasonableness of 21st 

Century’s settlement counteroffer at the time it was made is simply not a 

question that can be resolved at the pleading stage.14  

Because an insurer’s conduct in withholding benefits due under an insurance policy invariably 

turns on the reasonableness of the basis for the insurer’s position, the result in Brehm is not surprising. 

Precisely for that reason, the genuine dispute doctrine is procedurally better suited for summary judgment 

rather than a pleading motion. This was noted in Boykin v. State Farm General Insurance Co.:15  

It should not be surprising that defendant was unable to establish a 

genuine dispute about the value of the loss at the demurrer stage. The 

genuineness of a dispute about the reasonable value of an insured’s claim 

is an intensively factual matter. The facts necessary to establish this kind 

of genuine dispute are not likely to be admitted in the complaint and 

unlikely to be judicially noticeable. Genuine factual disputes establishing 

a defense to bad faith have been held to exist as a matter of law on 

summary judgment. Defendant has cited no case, and we have found 

none, in which one was found to exist as a matter of law on demurrer. 

For all these reasons, the demurrer could not have been properly 

sustained on the basis of defendant’s argument that the complaint and 

judicially noticeable facts disclosed a genuine dispute.16  

[b] Exceptions: Illustrative Cases 
Contrary to Boykin, there are cases in which demurrers have been sustained based on the genuine 

dispute rule, and there are other cases in which that might have been possible. Rappaport-Scott v. 

Interinsurance Exchange of the Automobile Club17 sustained dismissal of the insured’s complaint by 

demurrer based on the genuine dispute doctrine because the “vast difference between the $346,732.34 in 

losses claimed by [the insured] and the $63,000 in actual losses as determined by the arbitrator 

demonstrates, as a matter of law, that a genuine dispute existed as to the amount payable on the claim.”18 

(The Brehm decision acknowledged the result in Rappaport, but it could not determine that the insurer’s 

valuation of Brehm’s claim, compared to Brehm’s valuation, established a genuine dispute as a matter of 

law as to the amount of the tort claim. Unlike Rappaport, the arbitration decision in Brehm lent no 

13166 Cal. App. 4th at 1239–40. 
14166 Cal. App. 4th at 1240 (citations omitted). 
15Boykin v. State Farm Gen. Ins. Co., 2006 Cal. App. Unpub. LEXIS 3265 (Cal. Ct. App. Apr. 

21, 2006). 
162006 Cal. App. Unpub. LEXIS 3265, at *20–21 (citations omitted). 
17Rappaport-Scott v. Interins. Exch. of the Auto. Club, 146 Cal. App. 4th 831 (Cal. Ct. App. 

2007). 
18146 Cal. App. 4th at 840 (emphasis original). 
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credence to the reasonableness of 21st Century’s valuation.)19 While there are cases where a genuine 

dispute can be found from the face of the complaint, defense counsel should exercise caution in raising 

“genuine dispute” issues on demurrer. 

The Supreme Court has recently toughened federal pleading requirements, but those are usually 

thought of as impacting cases involving such subjects as securities fraud and antitrust, where the 

defendant has control of much relevant factual material. But Luna v. Nationwide Property & Casualty 

Insurance Co.19.1 applied those requirements to dismiss bad faith allegations. Plaintiffs should make such 

allegations more specific, and defendants should force them to do so. 

Luna arose out of a claim for damage caused by Hurricane Ike. Luna claimed extensive damage 

throughout the house, including ceilings, walls, insulation, windows, screens, and flooring, as well as 

structural and exterior damage. He also claimed damage to his patio, fence, and shed. He filed a claim 

with Nationwide for food and contents loss, structural damage, roof damage, water damage and wind 

damage. The adjuster, Rehders, whom Luna alleged was improperly trained, allegedly spent only 30 

minutes inspecting the property, did not go inside, and did not go on the roof. His report was allegedly 

devoid of pictures and provided payment only for one roof turbine and half a square of roofing (and 

similarly modest repairs to the shed). Moreover, the estimate allegedly used prices not in accord with 

those in the area (especially in the wake of the hurricane) and included no allowance for overhead and 

profit. (It did not specify what damage was sustained by the roof or what prices should have been 

used.)19.2  

Luna alleged that, because of Nationwide’s superior knowledge of prices, it was aware that its 

offer would not suffice to repair his property and therefore constituted a misrepresentation. Luna alleged 

that Nationwide was responsible for training and supervising Rehders and for allowing his inadequate 

report to be the basis of payment and that it had yet to give him an explanation for any lack of coverage or 

for its failure to pay the claim in full.19.3  

In addition to breach of contract, Luna alleged a number of extracontractual statutory and common 

law claims: unfair or deceptive acts or practices (based on failure to assure that the adjuster was 

adequately trained, inadequate claim procedures, outcome-oriented investigation of the claim, 

underestimation of damages, and failure to include overhead and profit); misrepresentation of material 

facts relating to coverage; failing to attempt a reasonable settlement where liability was reasonably clear; 

failing to provide a reasonable explanation of the basis for its offer; failure within a reasonable period of 

time to affirm or deny coverage; failure to investigate and promptly pay claims; common law fraud; and 

breach of the duty of good faith and fair dealing (based on inadequate investigation and payment).19.4 The 

court dismissed all of Luna’s extracontractual claims.19.5  

The court stated the (recently toughened) pleading standards as follows: 

“A pleading that states a claim for relief must contain … a short and 

plain statement of the claim showing that the pleader is entitled to relief.” 

All well pleaded facts must be viewed as true, “in the light most 

favorable to the plaintiff. The plaintiff must allege “enough facts to state 

a claim to relief that is plausible on its face.” “Factual allegations must 

19Brehm, 166 Cal. App. 4th at 1240 n.7. 
19.1Luna v. Nationwide Prop. & Cas. Ins. Co., 798 F. Supp. 2d 821 (S.D. Tex. 2011). 
19.2798 F. Supp. 2d at 823–24 & n.1. 
19.3798 F. Supp. 2d at 824. 
19.4798 F. Supp. 2d at 824–25 & nn.4–9. 
19.5798 F. Supp. 2d at 831. 
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be enough to raise a right to relief above the speculative level, on the 

assumption that all allegations in the complaint are true (even if doubtful 

in fact).” “[A] plaintiff’s obligation to provide the ‘grounds’ of his 

‘entitle[ment] to relief’ requires more than labels and conclusions, and a 

formulaic recitation of the elements of a cause of action will not do.” 

“Without some factual allegation in the complaint, it is hard to see how a 

claimant could satisfy the requirement of providing not only ‘fair notice’ 

of the nature of the claim, but also the ‘grounds’ on which the claim 

rests.” A claim has facial plausibility when the plaintiff pleads factual 

content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.19.6  

Moreover, fraud claims are subject to a heightened pleading standard: 

“In allegations alleging fraud … , a party must state with particularity the 

circumstances constituting fraud or mistake. Malice intent, knowledge, 

and other conditions of a person’s mind may be alleged generally.” The 

Fifth Circuit strictly construes the Rule and requires the plaintiff pleading 

fraud in federal court “ ‘to specify the statements contended to be 

fraudulent, identify the speaker, state when and where the statements 

were made, and explain why the statements were fraudulent.’ ”19.7  

This heightened pleading standard applies to all allegations of fraud, whether or not included in a claim 

for fraud. 

In dismissing the claims, the court concluded that: 

Plaintiff’s amended complaint is composed of vague, general 

conclusions without the kind of factual support that would state a 

plausible claim under Rules 8 and 12(b)(6), no less a fraud based claim 

under Rule 9(b). Not only does he fail to allege an actionable 

misrepresentation for his fraud claim, but he fails to provide sufficient 

facts to state claims for violations of the Texas Insurance Code. 

Examples of Plaintiff’s vague allegations are such charges as 

Nationwide’s failure to properly train Rehders, without identifying what 

it should have taught him but did not, failure to show with particularity 

how Rehders’ investigation was unreasonable or “outcome-oriented,” the 

absence of any example of an undervalued or denied claim, no indication 

of how and how much overhead and profit of which Plaintiff was 

allegedly deprived, vague and ambiguous assertions of unfair settlement 

practices, failure to specify what was unreasonable delay in payment … . 

* * * 

[As to the claim for common law bad faith,] Plaintiff … does not provide 

19.6798 F. Supp. 2d at 825–26 (citations omitted). 
19.7798 F. Supp. 2d at 826 (citations omitted). 
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any facts that show that Nationwide’s liability was reasonably clear, that 

his claims were covered under particular provisions of the policy, what 

Nationwide knew at the time it denied his claims, any proposed 

settlement within the policy limits that Nationwide failed to effectuate, 

why and how Nationwide’s payments were unreasonably delayed, or 

where its investigation was not reasonable.19.8  

For suggestions on pleading bad faith claims, see ch. 13–14, esp. § 14.01 above. 

[4] If, Taking Into Account All Facts That Proper Investigation Would Have 
Developed, There Is Genuine Factual Issue on Coverage, There Ordinarily 

Can Be No First-Party Bad Faith 

[a] Dutton or Directed-Verdict Rule: Unless Insured Is Entitled to Judgment 
as Matter of Law on Coverage, Insurer Is Normally Entitled to Judgment as 

Matter of Law on Bad Faith—Leading Case 

[i] Dutton 
A seminal case on bad faith in the context of factual coverage disputes is National Savings Life 

Insurance Co. v. Dutton.20 Dutton was a medical insurance case turning on whether the insured, Mrs. 

Dutton, had made material misstatements on her application. In applying for coverage, Mrs. Dutton 

denied ever having had “high or low blood pressure, pain in chest, varicose veins, disease of heart or 

circulatory system.” Roughly a year later, she visited a physician, complaining of chest pain. The initial 

history taken by the doctor indicated that she had suffered such pain intermittently for two to three years, 

but that it recently had become worse. The doctor ordered hospitalization for testing. The hospital record 

repeated the history of prior chest pain and indicated that Mrs. Dutton took blood pressure medication. 

The ultimate diagnosis was probable ulcer or gall bladder disease. 

The insurer rescinded the policy based on misstatements about chest pains and blood pressure 

problems, noting that it based its decision on the medical records and inviting corrections. Mrs. Dutton’s 

physician responded with a letter stating that she had no history of hypertension or of medication for that 

condition. Subsequently, Mrs. Dutton again was hospitalized for chest pain. When her insurer declined to 

reinstate the policy or pay her claims, she sued for benefits and bad faith. The trial court granted the 

insurer summary judgment on bad faith, but submitted the misrepresentation claim to the jury.21  

On appeal, the Alabama Supreme Court affirmed the summary judgment on bad faith. The court 

found that the insurer had a “reasonably legitimate or arguable reason” for seeking rescission, even if it 

did not ultimately succeed on that point: 

Whether an insurance company is justified in denying a claim under a 

policy must be judged by what was before it at the time the decision is 

made. Here, the company had before it a hospital record which purported 

19.8798 F. Supp. 2d at 828–31. 
20Nat’l Sav. Life Ins. Co. v. Dutton, 419 So. 2d 1357 (Ala. 1982). 
21The jury was instructed that only a fraudulent misstatement would support rescission and 

rendered a verdict for Mrs. Dutton. Because any material misstatement, even if innocent, would 

support rescission, the instruction was error and required retrial of the coverage issue. 419 So. 2d 

at 1360–61. 
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to quote Mrs. Dutton as saying, upon her admission, that she was 

suffering chest pain and had experienced chest pain for two or three 

years. This was in direct contrast to the answer which she gave to a direct 

question on the application. When the company informed her that it was 

denying the claim and cancelling the policy because her answers to the 

questions on the application conflicted with the medical records, she did 

not come forward with any additional information with regard to a 

history of chest pain. She did not tell the company that the hospital 

admission record was false; in fact, she did not attempt to refute it in any 

way except to have her physician write a letter in which he did not 

dispute the record. He simply said that, insofar as he knew, she had no 

history of hypertension before he first saw her and hospitalized her.22  

The Dutton court then formulated a far-reaching rule supporting disposition of bad faith claims as 

a matter of law: 

In the normal case in order for plaintiff to make out a prima facie case of 

bad faith refusal to pay an insurance claim, the proof offered must show 

that the plaintiff is entitled to a directed verdict on the contract claim 

and, thus, entitled to recover on the contract claim as a matter of law. 

Ordinarily, if the evidence produced by either side creates a fact issue 

with regard to the validity of the claim and, thus, the legitimacy of the 

denial thereof, the tort claim must fail and should not be submitted to the 

jury.23  

In applying this rule, it is not necessary that the insured actually obtain a directed verdict so long as she 

would be entitled to one.24  

The Dutton rule is said to apply “[i]n the normal case.” Alabama has developed a unique standard 

for bad faith in what is described as the “abnormal case,” a standard described and critiqued in § 5.03[3]. 

The analysis here will develop the logic of the Dutton rule, some of the exceptions implied by that logic, 

and a “modified Dutton rule which incorporates such exceptions. 

22419 So. 2d at 1362. The court also rejected Mrs. Dutton’s claim “that the company had an 

affirmative duty to investigate further.” Id. The court noted that the insurer had invited Mrs. 

Dutton to supply additional information if the information it had was inaccurate, but she did not 

do so. Id. 
23419 So. 2d at 1362 (emphasis added). 
24

Alabama:  

Intercont’l Ins. Co. v. Lindblom, 571 So. 2d 1092, 1097 (Ala. 1990); Morton v. Allstate Ins. Co., 

486 So. 2d 1263, 1268 (Ala. 1986); 

Florida:  

Robinson v. State Farm Fire & Cas. Co., 583 So. 2d 1063, 1065 n.6 (Fla. Dist. Ct. App. 1991); 

Kentucky:  

Curry v. Fireman’s Fund Ins. Co., 784 S.W.2d 176, 178 (Ky. 1989). 
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[ii] While Many Jurisdictions Follow Some Version of Directed Verdict Rule, 
Some Do Not 

            The Dutton approach is widely followed, even by courts that do not articulate it so precisely.25 The 

logic of the Dutton rule is simple. An insurer is entitled to dispute claims so long as it has a reasonable 

basis. If reasonable minds could not differ on the coverage-determining facts, a verdict should be directed 

or summary judgment rendered on coverage. If that cannot be done, it ordinarily must follow that the 

insurer had reasonable grounds to dispute the facts, precluding any possibility of bad faith. 

Thus, sufficient circumstantial evidence of arson or false swearing by the insured to create a jury 

issue precludes any possibility that denial of a fire claim constituted bad faith.26 Similarly, when the 

25See, e.g., 

US/Indiana:  

Westers v. Auto-Owners Ins. Co., 711 F. Supp. 946, 949–50 (S.D. Ind. 1988) (insurer entitled to 

contest claim because it had sufficient circumstantial evidence of arson); 

Delaware:  

Casson v. Nationwide Ins. Co., 455 A.2d 361, 368–69 (Del. Super. Ct. 1982) (material factual 

dispute as to coverage precludes bad faith); 

Oklahoma:  

Garnett v. Gov’t Employees Ins. Co., 2008 OK 43, ¶¶ 22–23 (legitimate dispute as to amount of 

liability precluded bad faith); 

Utah:  

Prince v. Bear River Mut. Ins. Co., 2002 UT 68, ¶ 34 (“ ‘if the evidence presented creates a 

factual issue as to the claim’s validity, there exists a debatable reason for denial, thereby 

legitimizing the denial of the claim, and eliminating the bad faith claim’ ”); 

Wisconsin:  

Mills v. Regent Ins. Co., 152 Wis. 2d 566, 573 (Ct. App. 1989) (insurer entitled to contest claim 

because it had sufficient circumstantial evidence of arson), rev. denied, 451 N.W.2d 297 (Wis. 

1990). 
26

US/Indiana:  

Continental Casualty Co. v. Howard, 775 F.2d 876, 880–82 (7th Cir.1985), cert. denied, 475 

U.S. 1122 (1986); 

Alabama:  

National Sec. Fire & Casualty Co. v. Bowen, 417 So. 2d 179, 183–85(Ala. 1982); 

Iowa:  

Hoekstra v. Farm Bureau Mut. Ins. Co., 382 N.W.2d 100, 110–11 (Iowa 1986); 

see also 
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evidence creates genuine issues as to the negligence of an uninsured motorist or the contributory 

negligence of the insured, an insurer that denies uninsured motorists benefits should not be subject to 

liability for bad faith.27 This is equally true when there is an issue as to whether the tortfeasor was 

US/Mississippi:  

Dunn v. State Farm Fire & Cas. Co., 927 F.2d 869, 874 (5th Cir.1991) (husband’s admission of 

arson coupled with reasonable basis to believe wife consented to his actions and made willful 

false statements precluded bad faith claim with respect to benefits allegedly due to wife). 

But see 

Colorado:  

Brewer v. Am. & Foreign Ins. Co., 837 P.2d 236, 238 (Colo. Ct. App. 1992) (rejecting Dutton 

rule and arguably suggesting that industry custom required more reliable evidence to deny claim 

than is required to create jury issue, but relying principally on deficiencies in investigation and 

improper communication to third parties of insurer’s suspicion of arson); 

Indiana:  

Riverside Ins. Co. v. Pedigo, 430 N.E.2d 796, 806–08 (Ind. Ct. App. 1982) (even though 

insurer’s suspicion of arson was reasonable, jury could find bad faith when insurer hampered 

insureds’ ability to clear themselves by concealing suspicion from them and harmed their 

reputation by disclosing suspicion to interviewed witnesses). Pedigo has been read as based on a 

conclusion that the insurer’s grounds were pretextual and deliberately false. Indiana Ins. Co. v. 

Plummer Power Motor & Tool Rental, Inc., 590 N.E.2d 1085, 1095 (Ind. Ct. App. 1992). 

Alternatively, the defamation aspect of the case could support a finding of bad faith without 

coverage (see § 5.06[1]), and a reasonable dispute as to coverage would not defeat a claim 

entirely independent of coverage. On either reading, Pedigo would be consistent with the Dutton 

rule. 
27

US/Mississippi:  

Szumigala v. Nationwide Mut. Ins. Co., 853 F.2d 274, 280–81 (5th Cir.1988) (Mississippi law); 

Alaska:  

Hillman v. Nationwide Mut. Fire Ins. Co., 855 P.2d 1321, 1326 (Alaska 1993) (arbitrator’s 

findings that insured was 66% at fault for fatal accident and her parents were 85% at fault for 

their ensuing emotional distress showed that insurer had reasonable basis to demand arbitration, 

even though ultimate award exceeded policy limit for uninsured motorist coverage); 

Iowa:  

Dirks v. Farm Bureau Mut. Ins. Co., 465 N.W.2d 857, 862 (Iowa 1991); 

Louisiana:  

Gibson v. Dixie Ins. Co., 542 So. 2d 635, 638 (La. Ct. App. 1989); 
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uninsured or underinsured.28 Bad faith can be precluded by evidence creating a genuine issue whether the 

claimant was an insured at the time of the loss or whether the injury involved an insured vehicle or 

location.29 The same is true if there is evidence that the cause of the loss was an excluded one.30 Evidence 

Wisconsin:  

Radlein v. Indust. Fire & Cas. Ins. Co., 345 N.W.2d 874, 883–85 (Wis. 1989) (affirming award 

of attorneys’ fees against plaintiff for frivolous bad faith claim). 

But see Employers Mut. Casualty Co. v. Tompkins, 490 So. 2d 897 (Miss. 1986) (discussed in 

§ 17.03[3][d][v] below).
28

Iowa:  

Kirk v. Farm & City Ins. Co., 457 N.W.2d 906, 909–10 (Iowa 1990) (one-car accident with 

reasonable question whether driver at time of accident was uninsured owner of vehicle or fatally 

injured insured claimant); 

Louisiana:  

Webb v. Goodley, 512 So. 2d 527, 532 (La. Ct. App. 1987) (whether tortfeasor was insured was 

“hotly contested”); LaCour v. Travelers Ins. Co., 502 So. 2d 209, 213 (La. Ct. App. 1987) 

(serious question whether severity of insured’s injuries exceeded tortfeasor’s limits plus 

available medical payments coverage). 
29

US/Montana:  

Safeco Ins. Co. of Am. v. McAllister, 785 F. Supp. 119, 122 (D. Mont. 1990) (evidence that 

accident did not occur at “insured location”), aff’d mem., 944 F.2d 909 (9th Cir.1991); 

Alabama:  

Smith v. MBL Life Assur. Corp., 589 So. 2d 691, 698 (Ala. 1991) (genuine factual issue as to 

whether parent corporation was obligated to issue policy pursuant to conditional receipt given by 

subsidiary when subsidiary’s underwriting guidelines would not permit insuring of risk, but 

parent’s guidelines could); 

California:  

Austero v. National Cas. Co., 148 Cal. Rptr. 653, 673–75 (Ct. App. 1978) (insured’s own 

statements and those of his physicians were contradictory, and many of them supported belief 

that disability did not commence until after policy had lapsed), overruled on other issues by 

[Egan v. Mutual of Omaha Ins. Co., 598 P.2d 452, 460 (Cal. 1979)]; 

Rhode Island:  

Calenda v. Allstate Ins. Co., 518 A.2d 624, 629 (R.I. 1986) (evidence that policy was properly 

canceled prior to accident); 

Wisconsin:  

Mowry v. Badger State Mut. Casualty Co., 385 N.W.2d 171, 182 (Wis. 1986) (evidence that 

newly acquired automobile was not insured because not owned by named insured). 
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of application misrepresentations sufficient to permit rescission of the policy can preclude bad faith.31 

Prima facie evidence of other facts that would defeat the obligation to pay should have a similar effect.32 

30

US/South Dakota:  

Case v. Toshiba Am. Info. Sys., Inc., 7 F.3d 771, 773 (8th Cir.1993) (evidence indicating that 

disease involved in workers’ compensation claim was not work-related); 

US/Mississippi:  

Hans Constr. Co. v. Phoenix Assur. Co., 995 F.2d 53, 55 (5th Cir.1993) (independent expert’s 

opinion that cause of accident was one excluded from coverage); 

US/Rhode Island:  

Pace v. Ins. Co. of N. Am., 838 F.2d 572, 577 (1st Cir.1988) (evidence supporting inference that 

loss was due to unseaworthiness rather than covered “perils of the sea”); 

Alabama:  

King v. National Found. Life Ins. Co., 541 So. 2d 502, 505 (Ala. 1989) (hospital discharge 

summary provided reasonable basis to believe treatment was for preexisting condition; when 

insured informed insurer of error in summary, it reopened claim); 

Georgia:  

Neal v. Superior Ins. Co., 432 S.E.2d 253, 254 (Ga. Ct. App. 1993) (independent medical 

examination finding treatment “unnecessary” precludes bad faith in denying coverage unless 

denial was patently erroneous based on facts timely brought to insurer’s attention). 
31

Alabama:  

Dutton itself exemplifies this point. (See § 17.03[3][a]). 

See also. 

Louisiana:  

Darby v. Safeco Ins. Co., 545 So. 2d 1022 (La. 1989) (insurer had sufficient basis to assert that 

insureds had intentionally misrepresented that son no longer resided with them in order to obtain 

renewal, even though factfinder properly determined that insured made statements in belief, 

induced by agent, that they meant only that son would no longer drive family cars); 

Oklahoma:  

City Nat’l Bank & Trust Co. v. Jackson Nat’l Life Ins. Co., 804 P.2d 463, 468–69 (Okla. Ct. 

App. 1990) (conflicting evidence as to insured’s knowledge of omitted health problem and as to 

disclosure to insurer’s agent). 
32

US/South Dakota:  

Ulrich v. St. Paul Fire & Marine Ins. Co., 912 F.2d 961, 963 (8th Cir.1990) (evidence that 
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Even some of the decisions purporting to reject a strict directed verdict rule appear to apply similar 

logic.33  

injured worker was not entitled to rehabilitation benefits because she was able to return to her 

former occupation); 

US/Louisiana:  

Schwegman Giant Super Markets v. Golden Eagle Ins. Co., 693 F. Supp. 478, 488 (E.D. La. 

1988) (reasonable dispute as to value of insured horse; insurer paid undisputed amount); 

US/Mississippi:  

Cabell Elec. Co. v. Pacific Ins. Co., 655 F. Supp. 625, 628–30 (S.D. Miss. 1987) (evidence that 

insured’s business interruption did not cause any actual loss of gross income in light of nature of 

business); 

Alabama:  

Morton v. Allstate Ins. Co., 486 So. 2d 1263, 1270 (Ala. 1986) (one insured committed arson, 

and facts created genuine issues as to extent of loss, if any, suffered by innocent coinsured); 

Arizona:  

Lasma Corp. v. Monarch Ins. Co., 159 Ariz. 59, 62 (1988) (evidence that insured horse was not 

in good health at time of insurance, as required by policy condition, and that loss payee knew 

horse’s condition); 

Delaware:  

Bryant v. Federal Kemper Ins. Co., 542 A.2d 347, 350–52 (Del. Super. Ct. 1988) (evidence that 

insured had been offered and had rejected increased limit of uninsured motorist coverage); 

Rhode Island:  

Rumford Prop. & Liab. Ins. Co. v. Carbone, 590 A.2d 398, 400–01 (R.I. 1991) (facts created 

issue whether failure expressly to exclude parking lot from coverage was product of mutual 

mistake). 
33

US/Utah:  

American Ins. Co. v. Freeport Cold Storage, Inc., 703 F. Supp. 1475, 1479 (D. Utah 1987) 

(rejecting strict directed verdict rule, but rendering summary judgment on bad faith in light of 

numerous factual issues regarding formation and interpretation of policy); 

Alaska:  

Hillman v. Nationwide Mut. Fire Ins. Co., 855 P.2d 1321, 1325 (Alaska 1993) (rejecting Dutton 

rule, but affirming summary judgment for insurer, despite evidence of improper subjective 

attitude, because insurer had objectively reasonable basis for denial); 

Iowa:  

Reuter v. State Farm Mut. Auto. Ins. Co., 469 N.W.2d 250, 254–55 (Iowa 1991) (rejecting 

Dutton rule, but affirming summary judgment for insurer in light of independent consultant’s 

report finding that chiropractic treatment was not necessary for injury incurred more than three 
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            A number of courts have purported to reject the Dutton rule (as they understood that rule),34 but 

many have done so only in dicta accompanying insurer-favorable rulings on summary judgments or 

directed verdicts or where there was other basis to reject the insurer’s position consistently with the 

Dutton rule.35 Courts purporting to reject the rule usually offer no meaningful reasons for doing so and no 

years earlier); 

North Carolina:  

Olive v. Great Am. Ins. Co., 76 N.C. App. 180, 189, review denied, 314 N.C. 668 (1985). 
34Of course, courts that employ a standard not depending on whether the insurer has a reasonable 

basis to contest coverage (see § 5.03[4]) do not follow the Dutton rule. (See also § 17.04[3]). 

While the Colorado Supreme Court appears to have prescribed a standard that does depend on 

whether the insurer has a reasonable basis to contest coverage, Travelers Ins. Co. v. Savio, 706 

P.2d 1258, 1274 (Colo. 1985) (discussed in § 5.02[2] above), the Colorado court of appeals has 

rejected the Dutton rule and affirmed a bad faith verdict where, at the close of trial, there was a 

genuine issue as to coverage. Herod v. Colo. Farm Bur. Mut. Ins. Co., 928 P.2d 834, 835 (Colo. 

Ct. App. 1996); Brewer v. American & Foreign Insurance Co., 837 P.2d 236, 238 (Colo. App. 

1992). While the Herod court cites evidence of other improper conduct, the opinion is too cryptic 

to assess the significance of that conduct or the possibility that the case falls within an exception 

to the Dutton rule. In Brewer, the insurer failed to properly investigate the claim, and a claim 

cannot be considered fairly debatable unless that is true after considering all of the facts that a 

proper investigation would have revealed. (See § 5.04[1], above) No substantive reasoning was 

offered in either case to explain rejection of the rule’s logic. Nor has either been followed on this 

point by other cases. (A related aspect of Colorado law is examined in § 17.05[10].). 
35

US/North Dakota:  

Bilden v. United Equitable Ins. Co., 921 F.2d 822, 828–29 (8th Cir.1990); 

Alaska:  

Hillman v. Nationwide Mut. Fire Ins. Co., 855 P.2d 1321, 1325 (Alaska 1993) (see note 11); 

Colorado:  

Brewer v. American & Foreign Ins. Co., 837 P.2d 236, 238 (Colo. Ct. App. 1992) (results of 

insurer’s investigation of arson claim did not preclude bad faith because there was evidence that 

investigation inadequate); 

Iowa:  

Reuter v. State Farm Mut. Auto. Ins. Co., 469 N.W.2d 250, 254 (Iowa 1991); 

Montana:  

Palmer v. Farmers Ins. Exch., 261 Mont. 91, 103–104 (1993) (by implication); 

North Carolina:  

Olive v. Great Am. Ins. Co., 333 S.E.2d 41, 46–47 (N.C. Ct. App.), review denied, 336 S.E.2d 

400 (N.C. 1985). 
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alternative standard. 

For example, in Colonial Life & Accident Insurance Co. v. McClain, the Georgia Supreme Court 

has rejected “the rule that a finding of bad faith is not authorized if the evidence would have supported a 

verdict in accordance with the contentions of the defendant.”36 Georgia does not recognize common-law 

bad faith, but has various penalty and attorney-fee statutes that depend on good faith or bad faith.37 Unlike 

the usual bad faith rule, liability for the penalty does not depend on the information available when the 

insurer acted upon the claim, but upon the “case made at trial.”38  

In refusing payment after due demand according to the statute, the 

company would act at its peril, a peril neither increased nor diminished 

by the amount of information it might have or obtain, but only by the 

weakness or strength of its defence as manifested at the trial, any 

weakness in the plaintiff’s case being, of course, counted as part of the 

strength of the defence. A defence going far enough to show reasonable 

and probable cause for making it, would vindicate the good faith of the 

company as effectually as would a complete defence to the action. On 

the other hand, any defence not manifesting such reasonable and 

probable cause, would expose the company to the imputation of bad faith 

and to the assessment of damages therefor.39  

According to the McClain court, “[t]he proper rule is that the [bad faith] judgment should be 

affirmed if there is any evidence to support it unless it can be said as a matter of law that there was a 

reasonable defense which vindicates the good faith of the insurer,” and bad faith can sometimes be found 

even “if the evidence would have supported a verdict in accordance with the contentions of the 

defendant.”40 The difficulty is that if there is a factual issue that would have supported a verdict in favor 

of the insurer, one would think that the issue must have been “a reasonable defense which vindicates the 

good faith of the [insurer]” unless some exception to the Dutton rule, as discussed in § 17.03[2][b]–[c], is 

established. Georgia does not appear to have definitively clarified how a court should decide what when a 

factual issue constitutes “a reasonable defense which vindicates the good faith of the [insurer].” 

The cases indicate that “ ‘bad faith on the part of an insurance company is a ‘frivolous and 

unfounded denial of liability.’ ”41 “[A]n insurance company is not acting in bad faith if there is any 

See also William T. Barker & Robert C. Johnson, Sonnenschein Nath & Rosenthal, LLP on Bad 

Faith & Summary Judgment in Iowa, LEXISNEXIS® EMERGING ISSUES ANALYSES, 2008 

Emerging Issues 308 (arguing that the Iowa Supreme Court has now adopted a modified directed 

verdict rule). 
36Colonial Life & Acc. Ins. Co. v. McClain, 253 S.E.2d 745, 746 (Ga. 1979). 
37E.g., GA. CODE ANN. § 33-4-6 (50% penalty (capped at $5,000) plus attorneys fees for bad 

faith delay or denial of payment 60 days after demand; testimony of “expert witness [shall not] 

be the sole basis for a summary judgment or directed verdict on the issue of bad faith”). 
38Travelers Ins. Co. v. Sheppard, 85 Ga. 751, 765 (1890). 
3985 Ga. at 765, quoted as authoritative in Interstate Life & Acc. Ins. Co., 220 Ga. 323, 325 

(1964) (insurer may rely on defense discovered after running of the statutory deadline for 

payment). 
40253 S.E.2d at 745. 
41Whitlock v. United States Fid. & Guar. Co., 579 F. Supp. 293, 295 (N.D. Ga. 1984). 
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reasonable ground for contesting liability.”42 If the insurer’s defense or reason for not paying the benefits 

demonstrates a ‘reasonable or probable cause’ for refusing payment, then this defense vindicates the good 

faith of the company.43 As to legal issues, “ ‘[b]ad faith’ does not exist if there is a doubtful question of 

law involved and a close question as to interpretation of policy provisions is presented.”44 But the mere 

fact that the issue is one of first impression will not preclude a bad faith finding if the proper resolution 

was never in real doubt.45 This appears to correspond with the law elsewhere. (See § 17.04). 

   Turning to factual issues, it is said that 

“[p]enalties for bad faith are not authorized where the insurance 

company has a reasonable ground to contest the claim and there is a 

disputed issue of fact. Where the question of liability is close and the 

facts are disputed so that the insurer has reasonable grounds to contest 

the claim, no penalty should be permitted.”46  

Thus, if an insurer had sufficient circumstantial evidence of arson, denial of the claim is not bad faith, 

even if the jury ultimately awards benefits.47 But where an insurer had no medical basis for denying the 

necessity of private duty nursing, it could be penalized for bad faith.48  

But for McClain, these cases would suggest that Georgia does follow the Dutton rule. Perhaps the 

reconciliation is in cases like Cincinnati Insurance Co. v. Kastner.49 The insureds reported a burglary 

claim, occurring while movers had begun emptying the house. While there had been some reason for 

suspicion (the house had supposedly been locked and the insured had all the keys) other evidence 

prevented it from establishing a circumstantial case of fraud. The court recognized that a conflict in the 

evidence on coverage could establish that “the insurance company had reasonable grounds to contest the 

particular claim,” but held that caution was required in applying that rule: “ ‘In reaching this 

determination a court should carefully scrutinize any claim of a contest in facts to preclude the reliance by 

an insurance company on fanciful allegations of factual conflict to delay or avoid legitimate claims 

payment.’ ”50 That point is certainly correct (and consistent with the Dutton rule): the circumstantial 

evidence relied upon in Kastner is not enough to support the insurer’s position, when taken together with 

other undisputed evidence in the case. (See § 17.03[4][e]) 

It also seems that McClain and other courts rejecting the Dutton rule are or may be ignoring the 

Dutton court’s qualifications that its rule applies “in the normal case” and “ordinarily;” to that extent 

these courts have rejected only a broader, absolute rule that Dutton does not purport to establish and that 

this analysis does not advocate. If these courts understood the modified Dutton rule as developed here, 

many of them might accept it. (As a matter of practice, Georgia may already be applying something like 

that rule, though not so well articulated.) Given the compelling logic of the rule, it should be accepted 

42579 F. Supp. at 295. 
43Bituminous Cas. Co.v. Mowry, 145 Ga. App. 45, 51 (1978)  
44Ga. Int’l Life Ins. Co. v. Harden, 158 Ga. App. 450, 455 (1981). 
45Mowry, 145 Ga. App. at 50–52 (statute not vague on point at issue). 
46Massachusetts Bay Ins. Co. v. Hall, 196 Ga. App. 349, 355 (1990). 
47196 Ga. App. at 355. See also Georgia Farm Bur. Ins. Co. v. Troupe, 154 Ga. App. 108, 110 

(1980) (where one of insured’s own doctors opined that his problem was not accident related and 

insurer had no reason to question that, it vindicated insurer’s good faith in denying claim). 
48Blue Cross v. Whatley, 180 Ga. App. 93, 94 (1986). 
49Cincinnati Insurance Co. v. Kastner, 233 Ga. App. 594 (1998). 
50233 Ga. App. at 596, quoting Rice v. State Farm Fire & Cas. Co., 208 Ga. App. 166, 169 

(1993). 
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universally. 

[b] Some Exceptions to Directed-Verdict Rule 

[i] Lying Insurer Witnesses—Illustrative Case 
To repeat, the “directed verdict” rule is not absolute. Exceptions have been developed extensively 

in post-Dutton cases in Alabama (before the development of its current law of “abnormal” bad faith (see 

§ 5.03[3])) and in Mississippi, which adopted essentially the same rule shortly after Dutton.51 These

exceptions correspond to inherent limits on the logic of the basic rule, so they do not undermine it.52 

The most basic limit on the directed verdict rule was enunciated in Jones v. Alabama Farm 

Bureau Insurance Co.,53 in which the coverage dispute concerned the cause of the loss. If caused by 

lightning, it was covered; if by power surge, it was not. The insurer claimed that the insured’s husband 

had admitted that the cause was a power surge, but he denied making such an admission and denied that a 

power surge was the cause. All other evidence was consistent with lightning, but did not compel that 

conclusion. The trial court submitted the coverage issue to the jury, but rendered summary judgment for 

the insurer on bad faith because there was a fact issue on coverage. The jury found coverage, and the 

Alabama Supreme Court ordered a trial on bad faith, reasoning that 

Precluding a plaintiff’s bad faith action by application of “directed 

verdict on the contract claim” test when the disputed factual issue arises 

solely from a contradicted oral conversation between the insurer and the 

insured or a third person puts too onerous a burden on the plaintiff. 

Moreover, it would frustrate the purpose of the bad faith action by 

allowing an insurer simply to misrepresent the content of an oral 

51State Farm Fire & Casualty Co. v. Simpson, 477 So. 2d 242, 252 (Miss. 1985); Blue Cross & 

Blue Shield v. Campbell, 466 So. 2d 833, 843 (Miss. 1984) (“It can be argued with considerable 

persuasion that unless the trial judge grants a directed verdict to the insured plaintiff on the 

contract claim, then, as a matter of law, the insurance carrier has shown reasonably arguable 

basis to deny the claim; and, therefore, the carrier should never be subjected to the possibility of 

punitive damages based upon “bad faith.” [¶] There is compelling logic behind this argument and 

this would certainly appear to be true in the vast majority of cases. This criterion should 

ordinarily determine the answer to the question.”). 
52Two courts declined to adopt a strict “directed verdict” rule in part because Alabama does not 

uniformly apply such a rule, without considering the more refined rule reflected by the 

exceptions. 

US/North Dakota:  

Bilden v. United Equitable Ins. Co., 921 F.2d 822, 829 (8th Cir. 1990); 

Iowa:  

Reuter v. State Farm Mut. Auto. Ins. Co., 469 N.W.2d 250, 254 (Iowa 1991). 

In fact, both reached results consistent with the Dutton rule: Reuter because it affirmed a 

summary judgment, and Bilden because, as the court viewed the issue, it would fall within one of 

the exceptions. But see Herod v. Colo. Farm Bur. Mut. Ins. Co., 928 P.2d 834, 835 (Colo. Ct. 

App. 1996) (discussed in note 69). 
53Jones v. Ala. Farm Bur. Ins. Co., 507 So. 2d 396 (Ala. 1986). 
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conversation to avoid liability.54 

Put simply, the rationale is that an insurer is deemed to know if a person whose knowledge is 

attributable to the insurer is lying, and the insurer cannot in good faith rely on the factual issue thereby 

created. Not all courts have followed this logic,55 but it is a readily understandable basis for a modest 

exception to the general “directed verdict” rule. It has been followed in many cases, such as: 

54507 So. 2d at 401. One court that has rejected what it thought was the Dutton rule did so in part 

because it mistakenly thought the rule ignored the possibility that the jury might “totally reject 

the insurer’s version of the facts.” Bilden v. United Equitable Ins. Co., 921 F.2d 822, 829 (8th 

Cir.1990) (ND law). As Jones and other cases cited in this section illustrate, the rule properly 

accounts for that possibility. 
55E.g.,  

US/Oklahoma:  

Oulds v. Principal Mut. Life Ins. Co., 6 F.3d 1431, 1439–41 (10th Cir. 1993) (agent denied 

insured’s claim that she had given complete oral responses to application questions but agent had 

failed to record them on application; summary judgment affirmed because insurer could 

reasonably believe agent and agent’s supposed contrary knowledge was not imputed to insurer); 

US/Montana:  

Safeco Ins. Co. v. McAllister, 785 F. Supp. 119, 122 (D. Mont. 1990) (insurer delayed payment 

until it learned of agent’s statements at variance with policy terms; summary judgment on bad 

faith), aff’d mem., 944 F.2d 909 (9th Cir.1991); 

Delaware:  

Bryant v. Federal Kemper Ins. Co., 542 A.2d 347, 352 (Del. Super. Ct. 1988) (agent’s assurance, 

later repeated under oath, that increased limits of uninsured/underinsured motorist coverage was 

orally offered and rejected provided reasonable basis to dispute claim despite insured’s denial of 

those statements; summary judgment on bad faith claim, though offer issue would require trial); 

Oklahoma:  

City Nat’l Bank & Trust Co. v. Jackson Nat’l Life Ins., 804 P.2d 463, 469 (Okla. Ct. App. 1990) 

(conflicting testimony of insured and agent as to information orally conveyed at time of 

application); 

cf. 

US/California:  

Gasnik v. State Farm Ins. Co., 825 F. Supp. 245, 250–51 (E.D. Cal. 1992) (insured claimed to 

have made oral request to agent for increased coverage, which had not been afforded, but 

acceptance of eight renewals without any increase provided reasonable basis to deny increased 

coverage). 
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• bad faith liability properly submitted to jury despite disputes as to whether insured gave to

agent certain health information that agent failed to record in application and as to alleged 

misstatements by agent regarding coverage provided;56  

• testimony of insurer’s employees that insurer had sent prelapse notices to policyholder, who

denied receiving them, could not create factual issue precluding bad faith liability based in part 

on insurer’s failure to notify policyholder of irregular way in which her policy was being 

handled;57  

• factual issue whether insurer received certain telephone calls and letters from insured regarding

claim does not preclude liability for bad faith;58 

• testimony of insurer’s employees, including its employee medical director, that jury could find

to be fabricated, could not preclude bad faith claim by creating issue on whether hospitalization 

was necessary for test.59  

The extremely limited nature of this exception has been emphasized by one of its proponents: 

This exception … would be operative only where the jury is asked to 

reject on grounds of deliberate falsehood or fabrication the insurer’s 

defense to the underlying contract claim. The fact that there is present a 

credibility issue with respect to the litigation of the underlying contract 

claim is wholly consistent with the insurer’s having a viable arguable 

reason defense where all that is suggested is that the insurer’s 

representative is mistaken in his view of the facts.60  

This point requires attention in jury instructions and may justify use of a special verdict or special 

interrogatory. It ordinarily will not alter the summary judgment analysis. However, it may explain cases 

56Nichols v. Shelter Life Ins. Co., 923 F.2d 1158, 1165 (5th Cir.1991) (MS law). 
57Intercont’l Life Ins. Co. v. Lindblom, 571 So. 2d 1092, 1099 (Ala. 1990), vacated for 

reconsideration of punitive damages, 499 U.S. 956 (1991), reinstated, 598 So. 2d 886 (Ala. 

1992). 
58United Am. Ins. Co. v. Brumley, 542 So. 2d 1231, 1236 (Ala. 1989). 
59Aetna Life Ins. Co. v. Lavoie, 470 So. 2d 1060, 1073–75 (Ala. 1984), vacated on other 

grounds, 475 U.S. 813 (1986), reinstated with remittitur on punitive damages, 505 So. 2d 1050 

(Ala. 1987). LaVoie and the later cases cited in the preceding notes may overrule Lamplighter 

Dinner Theater, Inc. v. Liberty Mutual Insurance Co., 792 F.2d 1036, 1042 (11th Cir. 1986) (AL 

law), insofar as it held that a contradiction between the written terms of the policy and the 

alleged statements of the selling agent created a factual issue precluding bad faith liability. But 

see Thompson v. National Health Ins. Co., 549 So. 2d 12 (Ala. 1989) (when agent allegedly 

omitted disclosure of child’s preexisting health condition from application, telling applicants that 

insurer would request medical records and that condition would be covered unless specifically 

excluded, but letter transmitting policy stated that insurer was relying on written application 

attached to policy, insurer’s reliance on preexisting condition exclusion could not be bad faith). 
60Blue Cross & Blue Shield v. Campbell, 466 So. 2d 833, 852 (Miss. 1985) (Robertson, J., 

concurring) (dictum) (emphasis original). 
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denying summary judgment based on disputes about communications between insurer and insured.61 Note 

also that a dispute as to the authority of a purported agent who allegedly made or received the asserted 

communications will suffice to preclude bad faith.62  

[ii] Improperly Selected Experts 
A variant on the problem of the lying employee is the improperly selected expert: one who is 

hired, not for an honest opinion, but because he can be relied upon to give the desired answer regardless 

of the facts (or at least to shade the answer when shading is possible). That is what the Texas Supreme 

Court meant in State Farm Lloyds v. Nicolau63 when it affirmed a bad faith judgment on the ground that 

“the Nicolaus presented evidence from which a fact finder could logically infer that Haag’s reports were 

not objectively prepared, that State Farm was aware of Haag’s lack of objectivity, and that State Farm’s 

reliance on the reports was merely pretextual.”64  

The key point is that the logic of the directed-verdict rule permits only narrow room for 

exceptions. If the insurer has evidence of noncoverage that a jury would be permitted to accept, the 

insurer ordinarily should not be liable for bad faith unless it was culpable in selecting the expert or in 

relying on the expert’s opinion. At a minimum, such conduct must have been unreasonable; if some level 

of subjective culpability is part of the applicable bad faith standard, that level of culpability must be 

proven.64.1 (See also § 5.04[2][c][ii]) 

[iii] Facially Inadequate Expert Reports 
An insurer cannot rely on an opinion that is facially incomplete or inadequate in a way that even a 

lay adjuster can see. (See § 5.04[2][b][ii]) Even if such an opinion is admissible as evidence, it will not 

support summary judgment on bad faith. 

[iv] Unreasonable Employee Experts—Illustrative Case 
            A related exception may be read into Bankers Life & Casualty Co. v. Crenshaw.65 The policy in 

question covered accidental loss of limb. Before discussing the facts of the claim, it is worth noting that a 

side issue (for the purpose of this discussion) materially affected the court’s analysis. The precise 

coverage was for loss due to “accidental bodily injury directly and independently of all other causes.” The 

court described this as an “invalid” provision.66 In fact, it is merely a provision that the courts have 

61E.g., Calvert v. Casualty Reciprocal Exch. Ins. Co., 523 So. 2d 361 (Ala. 1988) (issue of fact 

regarding insurer’s receipt of application mailed by independent agent precluded bad faith). 
62See, e.g., 523 So. 2d at 364. 
63State Farm Lloyds v. Nicolau, 951 S.W.2d 444 (Tex. 1997). 
64951 S.W.2d at 448 (opinion of the court). The accuracy of that view of the Nicolau record is 

challenged in William T. Barker, Evidentiary Sufficiency in Insurance Bad Faith Suits, 6 CONN.

INS. L.J. 82, 128–33 (1999–2000). 
64.1Thompson v. Zurich Am. Ins. Co., 664 F.3d 62, 67 (5th Cir. 2011) (TX law) (“Conflicting 

expert opinions, by themselves, do not establish that the insurer acted unreasonably in relying on 

its own expert. ‘In addition to the conflicting expert opinion, the party alleging bad faith must 

also bring direct or circumstantial evidence showing that the carrier’s expert’s opinion was 

questionable and that the carrier knew or should have known that the opinion was 

questionable.’ ” (Citations omitted)). 
65Bankers Life & Cas. Co. v. Crenshaw, 483 So. 2d 254 (Miss. 1985), aff’d, 486 U.S. 71 (1988). 
66483 So. 2d at 271; see also Moore v. American United Life Ins. Co., 150 Cal. App. 3d 610, 

636–40 (1984) (punitive damage award proper when insurer used misleading policy definition of 
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interpreted—much more broadly than a casual reader would expect—to cover all injuries in which trauma 

was a significant causative factor, even if an underlying condition also contributed to the result. The 

insurer appears to have applied it in light of the evidenced interpretation. The court, however, expressed 

concern that without explanation, which the insurer did not provide, the provision might lead insureds to 

accept denials that do not take account of this definition or are more readily challengeable than the 

language would lead a layman to believe. As a result, the court declared that the insurer’s invocation of 

this language as a basis for denial was not an “arguable defense under Mississippi law.67 The court went 

so far as to say that the insurer’s invocation of the language in its denial letters did not inform the insured 

of the true reason for denial of his claim,68 even though any failure to communicate the information prior 

to his retention of counsel (who himself invoked the judicial interpretation) appears to have done no harm 

to the insured. The court’s anger on this point appears to have influenced its evaluation of other aspects of 

the case. 

To repeat, the insured’s right leg was amputated. The issue was whether the cause of the loss was 

purely atherosclerosis, which had severely limited the circulation to both legs (not covered), or trauma 

that had aggravated the underlying condition (covered). The nature and existence of the alleged trauma 

were not entirely clear, especially at the time of claim handling. The insured reported having dropped an 

alternator on his slippered foot while working on his car, and the only documentation of any trauma in the 

medical records was one emergency room record indicating a blow from a rebounding clutch. In either 

event, the trauma, if it occurred, was facially minor, but the evidence at trial showed that legs with 

severely impaired circulation are highly vulnerable to such trauma. 

Both in its initial denial and at trial, the insurer, Bankers, relied solely on the opinion of Dr. 

McParland, its employee medical director and a vascular surgeon. Dr. McParland took the position 

throughout that there was no evidence of any traumatic injury of a sort that could have produced the need 

for an amputation and that the diagnostic findings indicated the underlying circulatory problem to be the 

sole cause. 

The court focused on what it regarded as an inadequate basis for the initial denial. Because the 

insured was treated at an Air Force hospital, his doctors were not permitted to provide routine claim forms 

regarding his diagnosis and treatment. However, he provided Bankers with excerpts from his hospital 

records and authorization to obtain all of his medical records. 

The insurer’s own investigative procedures called for review of all such records and personal 

interviews with the insured and his attending physician, none of which was done. The denial was based 

solely on the records supplied by the insured, even though Dr. McParland noted the absence of the 

emergency room records and considered the absence of any documentation of the trauma (available only 

in those records) significant in denying the claim. Nor was Dr. McParland instructed, prior to the initial 

denial, regarding the legal standard to be applied in evaluating the claim. In the court’s view, both legal 

and medical standards required that he obtain more information before he reasonably could form an 

opinion that would permit denial of the claim.69  

The court conceded that “[a]n insurance company faced with two separate and distinct medical 

theories, each of which is supported by reputable physicians, and one of which would exclude liability, 

disability and regularly denied coverage based on responses of treating physicians to questions 

that did not explain broad interpretation accorded the language by courts). 
67483 So. 2d at 271. 
68483 So. 2d at 273. 
69483 So. 2d at 272–73. 
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probably should not have punitive damages assessed if it asserted in court the theory favorable to its 

position.”70 However, as the court viewed the evidence, that principle was not applicable to the case 

before it. Dr. McParland was not an independent physician; he was an employee whose knowledge and 

actions were attributable to Bankers.71 The jury was free to find that he had knowingly acted on 

incomplete information and/or ignored later information that could have altered his opinion.72 The court 

also suggested that his opinions at trial were unreasonable in their substance or might have been so 

regarded by the jury, given the other evidence presented.73  

The Crenshaw scenario might form the basis for another exception to the strict “directed verdict” 

rule. Just as an insurer may not safely rely on employee testimony that a jury could find to be knowingly 

false, it also may not conclusively establish the reasonableness of its conduct by relying on what a jury 

may find to be unreasonable expert opinions of its own employees, especially in a case in which other 

deficiencies in claim handling will permit inference of an improper subjective attitude. If such an 

exception is permitted, however, it must be narrowly construed to protect the insurer against routine 

second-guessing of claim decisions by factfinders. 

[c] Modified Directed-Verdict Rule: If Other Evidence Shows That Insurer 
Culpably Ignored Fact That Some Evidence Allegedly Supporting Denial 

Was Unworthy of Reliance, Existence of That Evidence Does Not Preclude 
Bad Faith 

            The court in Cabell Electric Co. v. Pacific Insurance Co.,74 has offered a standard that embraces 

all of the exceptions to the Dutton rule discussed above and describes the broader class of exceptions 

implied by the logic of the Dutton rule. The justification for an exception to the directed-verdict rule is the 

bad faith jury’s ability to determine, from additional evidence, that some of the evidence supposedly 

creating a factual issue on coverage was known by the insurer to be unworthy of consideration or that the 

insurer culpably disregarded the unworthiness of the evidence. An insurer cannot, in good faith, rely on 

evidence it knows to be false or unreliable or whose falsity or unreliability it culpably ignores. 

For this purpose, the required level of culpability is that required by the relevant jurisdiction’s law 

of bad faith. At a minimum, the insurer would have to be unreasonable in not recognizing the falsity or 

unreliability of the evidence. In most jurisdictions, it would have to have known of or recklessly 

disregarded the falsity or unreliability of the evidence. (See § 5.03[1]–[2]) 

[d] Deficient Investigation May Affect Analysis 

[i] Any Attempt To Establish Conclusively Existence of Genuine Issue 
Precluding Bad Faith Must Account Not Only for Information Insurer Had, 

But Also for That It Should Have Had If It Had Investigated Properly—
Leading Case 

Before an insurer can safely deny a claim, it must take account of all evidence supporting the 

claim which a reasonable investigation would have revealed. (See § 5.04) The insurer will be charged 

with knowledge of whatever facts it should have discovered had it conducted a proper investigation. (See 

70483 So. 2d at 274. 
71483 So. 2d at 273–74. 
72483 So. 2d at 274. 
73483 So. 2d at 274–76. The dissenters vigorously disputed the propriety of any such view of the 

evidence. 483 So. 2d at 284–85 (Robertson, J., dissenting). 
74Cabell Elec. Co. v. Pac. Ins. Co., 655 F. Supp. 625, 629–30 (S.D. Miss. 1987). 
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§ 5.04[3][a])

Accordingly, if the record indicates that relevant information favorable to the claim was missed in 

the insurer’s investigation, that information must be addressed, either by showing that (even with that 

information) a reasonable basis for delay or denial of benefits remained (see also § 17.03[4][d][v]) or by 

showing that it was reasonable for the investigation not to have uncovered that information. The latter 

justification will often present an issue of fact, not susceptible to summary judgment, as to what was 

reasonable. 

This point was the key holding of the California Supreme Court in Wilson v. 21st Century 

Insurance Co.,75 which arose from an underinsured motorist claim. Wilson, a college student, was injured 

on November 22, 2000, when an intoxicated driver turned left directly in front of her, leading to a 

collision. She complained of pain in her neck, shoulder and wrist. When a spinal x-ray was found normal, 

with no fractures, Dr. Jackson prescribed physical therapy. On January 29, 2001, Wilson saw Dr. 

Southern, complaining of continued neck, back and arm pain. From a new x-ray, Dr. Southern found 

degenerative changes that he described as “ ‘atypical for a patient of [Wilson’s] age and are almost 

certainly due to the history of trauma. She probably has degenerative disk changes as a result of occult 

disk injury at the levels in the neck from her high speed motor vehicle accident.’ ”76 Wilson was then 

planning a trip to Australia; Dr. Southern arranged for an MRI, which confirmed abnormalities, but not 

ones so significant as to call for delay of her planned departure. 

Wilson’s lawyer, Hall, notified 21st Century of an impending UIM claim, settled with the 

tortfeasor for his $15,000 limits, and, on June 28, 2001, submitted a demand package and documentation, 

requesting payment of $85,000 (Wilson’s $100,000 UIM limit less the $15,000 recovered from the 

tortfeasor). At the time of the letter, Wilson was studying in Australia but still “experiencing pain ‘on a 

regular basis.’ ”77 After the accident (apparently before the visit to Dr. Southern), Wilson “had made a 

long-planned trip to Europe which was ‘ruined’ by her injuries.”78 Considering the expected impact over 

the remainder of Wilson’s life, he asserted that her general damages exceeded $100,000.79  

The adjuster, Le, spoke with Hall and was told there was no additional medical documentation, 

though Hall pointed out that Dr. Southern indicated that the disk changes would affect Wilson later in life. 

Le’s notes posed the question “ ‘why is she in Australia if [her] inj[ury] [is] so severe?” Le also observed 

that Wilson was young and might not exhibit future pain and opined that the MRI did not show any bulge 

touching the nerves.80  

Le recommended payment of $5000 in medical payments benefits but denial of Wilson’s UIM 

claim, on the basis that the $5000 payment, coupled with the $15,000 paid by the tortfeasor was adequate 

to compensate Wilson’s injuries.81 In the memo recommending this course, he wrote that Wilson: 

has a pre-existing condition pertaining to scolosis [sic], MRI shows no 

75Wilson v. 21st Century Ins. Co., 42 Cal. 4th 713 (Cal. 2007). 
7642 Cal. 4th at 717–18 (quoting doctor’s chart notes). 
7742 Cal. 4th at 718 (quoting letter). 
7842 Cal. 4th at 718. 
7942 Cal. 4th at 718. 
8042 Cal. 4th at 718 (quoting claim file). 
81Note that, even if Wilson’s demand for $85,000 was excessive, her UIM claim could not 

properly be denied if she was entitled to any amount at all in addition to the $5000 medical 

payment. So, the coverage issue was whether the tort claim (including medical expenses) 

exceeded $20,000. 
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encroachment of a neural structure, it is unlikely that the 2mm bulge was 

produced by this accident. Presently, the [insured] is on vacation in 

Australia and is not expected to return until November, this discounts her 

attorney’s allegation that the pain & suffering and injuries are severe.82  

The condition Le referred to as “scolosis” is actually “scoliosis,” which Dr. Southern’s MRI had 

diagnosed.83 Le had no evidence of preexisting scoliosis, though he may have been confused by Dr. 

Jackson’s reference to mild “lordosis,” a different spinal condition.84  

Le’s supervisor approved his recommendation, opining that “Wilson’s injuries were ‘really just 

soft tissue injuries.’ ”85 No effort was made to contact Dr. Southern or to consult any other doctor. The 

July 17, 2001 denial letter asserted that Wilson had only “ ‘soft tissue injury superimposed on preexisting 

degenerative disc disease.’ ”86  

Wilson initiated arbitration of the UIM claim and received continued treatment for her pain. One 

surgeon recommended spinal fusion surgery, but Wilson did not have that surgery then. In 2002, 21st 

Century learned of this recommendation through discovery and obtained an IME and records review, 

which supported Wilson’s claim. A new adjuster then paid $85,000 on July 23, 2003. Wilson sued for bad 

faith delay in payment. The superior court granted summary judgment for 21st Century, but the court of 

appeal reversed, finding triable issues of fact. The California Supreme Court granted review.87  

By a vote of 5-2, the California Supreme Court agreed that there were triable issues. It pointed out 

that an insurer cannot properly deny a claim “ ‘without fully investigating the grounds for its denial.’ ”88 

Moreover, “ ‘it is essential that an insurer fully inquire into possible bases that might support the 

insured’s claim’ before denying it.’ ”89 Nor can an insurer deny a claim without a factual basis for doing 

so or on a basis contradicted by facts known to it. “ ‘A trier of fact may find that an insurer acted 

unreasonably if the insurer ignores evidence available to it which supports the claim. The insurer may not 

just focus on those facts which justify denial of the claim.’ ”90  

In Wilson, 21st Century ignored Dr. Southern’s opinion on the nature, causation, and 

consequences of Wilson’s injuries. It did so based solely on the opinions of adjusting personnel not 

qualified to make medical judgments. Moreover, Le misread the records to show a preexisting condition 

which those records did not support. Of course, 21st Century was not obliged to accept Dr. Southern’s 

opinion, and would have been entitled to investigate (as it later did) by questioning Dr. Southern, by 

having Wilson’s records independently reviewed, or by having an IME done.91 “What it could not do, 

consistent with the implied covenant of good faith and fair dealing, was ignore Dr. Southern’s 

8242 Cal. 4th at 719 (quoting claim file). 
8342 Cal. 4th at 719 at 718. 
84See 42 Cal. 4th at 717 (quoting Dr. Jackson’s report), 717 n.1 (defining “lordosis”), 718 n.3 

(defining “scoliosis”). 
8542 Cal. 4th at 719 (quoting claim file). 
8642 Cal. 4th at 719. 
8742 Cal. 4th at 719–20. 
8842 Cal. 4th at 720, quoting Frommoethelydo v. Fire Ins. Exch., 42 Cal. 3d 208, 215 (Cal. 

1986). 
8942 Cal. 4th at 720 quoting Egan v. Mutual of Omaha Ins. Co., 24 Cal. 3d 809, 819 (Cal. 1979). 
9042 Cal. 4th at 720 quoting Mariscal v. Old Republic Life Ins. Co., 42 Cal. App. 4th 1617, 1623 

(Cal. Ct. App. 1996). 
9142 Cal. 4th at 722. 
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conclusions without any attempt at adequate investigation, and reach contrary conclusions lacking any 

discernable medical foundation.”92 In the court’s view, “[a] jury could reasonably find that 21st Century” 

had done just that.93  

21st Century argued that the evidence showed three grounds of bona fide factual dispute. First, the 

initial x-ray had been “normal,” showing no injuries. But that was not inconsistent with subsequent 

degenerative changes caused by the accident. And 21st Century did not deny on the ground that Wilson 

had no degenerative changes, but on the baseless ground that the changes were preexisting. Second, 21st 

Century argued that the relatively modest medical expenses ($4275) indicated lack of a severe injury. 

This had not been asserted in the denial and, in any event, the claim was not that Wilson had required 

expensive treatment, but rather that a lifetime of future pain and suffering would aggregate to sizeable 

damages.94 Third, 21st Century argued that her extensive travels (to Europe and Australia) negated a 

severe injury. But a jury might find that these did not provide a reasonable basis for rejecting her claim.95  

The dissent suggested that differences among doctors as to the need for surgery indicated a 

“genuine dispute.”96 But the court pointed out that Wilson’s claim was not based, at the time of denial, on 

any need for surgery, but rather on a lifetime of general damages.97  

In addressing the relevance of the “genuine dispute” rule, the court emphasized that: “The genuine 

dispute rule does not relieve an insurer from its obligation to thoroughly and fairly investigate, process 

and evaluate the insured’s claim. A genuine dispute exists only where the insurer’s position is maintained 

in good faith and on reasonable grounds.”98  

Stated differently, the genuineness of a dispute must be evaluated in light of all information the 

insurer possessed and all of the information it should have gathered if it had conducted a reasonable 

investigation. In Wilson, 21st Century did not have any evidence sufficient to rebut the opinions of Dr. 

Southern and it never found any such evidence, even after the bad faith claim went into litigation. This 

alone sufficed to permit a finding of bad faith. Moreover, when 21st Century did seek an independent 

medical opinion, that opinion agreed with Dr. Southern’s opinion. A jury might even be able to find that 

this would have been the result if 21st Century had obtained an IME when it first considered the claim, 

though one cannot evaluate that possibility without knowing more about the basis of the IME opinion. 

Of course, an insurer may stop its investigation if it finds evidence sufficient (if believed) to 

negate coverage and there is no prospect that further investigation would undermine that evidence. Nor 

ought it to matter that as investigation were arguably incomplete, if further investigation would not have 

revealed any information eliminating any genuine dispute about the insured’s entitlement to payment.99  

9242 Cal. 4th at 722 (emphasis original). 
9342 Cal. 4th at 722. 
94Moreover, Wilson need not have suffered a severe injury to be entitled to somewhat more than 

the $20,000 he had received, even if he was not entitled to the $100,000 he demanded. 
9542 Cal. 4th at 724–25. The court noted that “the Court of Appeal aptly observed that ‘it is as 

possible to suffer “severe pain” in Australia as in Southern California.’” 42 Cal. 4th at 722. 

Moreover, pain can be severe without being disabling. Faced with the prospect of continuing 

pain, Wilson might have decided that she simply had to get on with her life and complete her 

studies (which Le mischaracterized as a “vacation”). 
9642 Cal. 4th at 726–29. 
9742 Cal. 4th at 725–26. 
9842 Cal. 4th at 723 (emphasis original). 
99William T. Barker & Paul E.B. Glad, Use of Summary Judgment in Defense of Bad Faith 

Actions Involving First-Party Insurance, 30 TORT & INS. L.J. 49, 74–82 (1994–1995). 
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[ii] Issues with Respect to Summary Judgment Motions Raised by Deficient 
Investigations 

Allegedly deficient investigations generate three different types of questions. First, the insurer 

may have discovered, after denial, additional evidence to support its position. If so, what is the relevance 

of that information to a summary judgment motion on bad faith? Second, additional investigation may 

have been indicated, but it later may appear that such investigation would not have uncovered any 

additional relevant evidence. What, then, is the significance of the failure to investigate? Third, it may be 

that additional investigation would have developed evidence favorable to the insured, but not enough to 

eliminate all reasonable grounds for dispute. How does this scenario impact the summary judgment 

analysis? 

[iii] Some Jurisdictions Will Not Permit Insurer To Defend Against Bad Faith 
with Evidence Discovered After Denying the Claim 

In most jurisdictions recognizing the bad faith tort, existence of coverage for benefits denied or 

delayed is, at least ordinarily, a necessary requirement for a bad faith claim. (See § 5.06) Consequently, if 

an insurer overlooks a good coverage defense and relies on one that does not support a bona fide dispute, 

it can still assert the good defense when sued and thereby defeat a bad faith claim.100  

A number of jurisdictions now hold that, if a belated coverage defense fails, the insurer cannot 

rely on that defense to show existence of a reasonable basis to challenge coverage.101 This subjects an 

100E.g., Republic Ins. Co. v. Stoker, 903 S.W.2d 338, 341 (Tex. 1995) (right decision for the 

wrong reason not actionable). 
101E.g., 

US/Mississippi:  

Sobley v. So. Nat. Gas Co., 210 F.3d 561, 564 (5th Cir. 2000) (“[A]n insurer may rely on any 

exclusion in the policy to show that no coverage existed, whether or not the exclusion was the 

stated basis for denial. However, once coverage is established, a court should evaluate whether 

there was an arguable basis for denial of coverage based solely on the reasons for denial of 

coverage given to the insured.”); 

US/Missouri:  

Buffalo Ins. Co. v. Bommarito, 42 F.2d 53, 57 (8th Cir.1930) (“a refusal to pay is vexatious if 

founded not upon what appear to be facts but only on a possibility that later investigation may 

develop facts justifying refusal to pay, even if such further investigation does develop such facts. 

The facts as developed may defeat recovery altogether, and if so, of course, they will incidentally 

defeat recovery of damages for vexatious refusal to pay; but if an insurance company desires to 

defeat recovery of damages for vexatious refusal to pay even though it may fail to defeat 

recovery on the contract of insurance, it must show that at the time it should have paid under the 

contracts the facts as they then appeared justified that refusal.”); 

Oklahoma:  

Buzzard v. Farmers Ins. Co., 824 P.2d 1105, 1109 (Okla. 1991) (insurer’s good faith in denying 

coverage evaluated soley based on evidence in its possession at the time the claim was denied); 

Newport v. USAA, 2000 OK 59, ¶ 37 (Okla. 2000) (allegedly reasonable ground for denial 

raised for first time on eve of bad faith trial need not be considered; ground also insufficient); 
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insurer to liability if none of the grounds actually relied upon constituted a reasonable basis for denial. 

While denial without having identified a reasonable basis does indicate the claim was mishandled, the 

insured would rarely, if ever, be prejudiced by the insurer’s failure to identify before denial a better 

ground that it could have relied upon. This would indicate that the mishandling of the claim was not the 

cause of any harm to the insured, and the lack of injury seemingly should preclude liability for the 

mishandling. 

It is also true that an insurer receives something of a windfall from a rule totally precluding 

liability where the claim was meritorious and where the insurer denied the claim without identifying any 

reasonable basis for denial. If only the insurer’s own interest were at stake, its arguments for such a rule 

would be somewhat weakened by this fact. 

But allowing recovery to an insured who has not been damaged by an insurer’s mishandling of the 

claim has the effect of inflating future rates that will be charged for similar insurance. Members of the 

insurance-buying public would have no reason to wish to pay higher rates so that a few of them could 

recover for a type of mishandling of claims that ordinarily causes no damage. Accordingly, the rule 

limiting an insurer’s defense of a bad faith claim to the grounds relied on for denial appears unsound, 

though any deleterious effects should be modest. (Only occasionally will all the grounds relied upon for 

denial be inadequate, and very rarely will there be an overlooked reasonable ground for denial; even then, 

coverage may be defeated on that ground.) 

Thus, just as an insurer would be chargeable, in the absence of investigation, with knowledge of 

all facts supporting payment that a reasonable investigation would have disclosed (see § 5.04[3][a]), it 

also should be given the benefit of later-discovered facts that support denial. 

            The First Circuit so held in Pace v. Insurance Co. of North America,102 a suit on a policy of hull 

insurance. The insurer argued that the loss of the vessel was not due to a peril of the sea (covered), but 

was due to unseaworthiness (not covered). The court upheld a jury verdict finding coverage, but set aside 

a verdict finding bad faith. It ruled that ample evidence existed to support a jury verdict either way on the 

coverage issue, so the insurer had reasonable grounds to dispute the claim.103 While it agreed with the 

insured that the jury might have found inadequacies in the insurer’s initial investigation, it found that 

these inadequacies could not vitiate the effect of an objectively reasonable basis for denial, even though 

they delayed full development of the evidence supporting unseaworthiness for some months after the 

insured presented the claim. 

To establish bad faith, Rhode Island law, which governed in Pace, required both lack of an 

objectively reasonable basis to deny the claim and the insurer’s knowledge or reckless disregard of that 

Rhode Island:  

Skaling v. Aetna Ins. Co., 799 A.2d 997, 1010–11 (R.I. 2002); 

South Dakota:  

Dakota, M. & E.R.R. v. Acuity, 2009 SD 69, ¶¶ 21, 26–27; 

Washington:  

Smith v. Safeco Ins. Co., 150 Wn. 2d 478, 484–486 (2003) (allegedly reasonable basis for denial 

may be disregarded if not actually relied on at time of denial). 
102Pace v. Ins. Co. of N. Am., 838 F.2d 572 (1st Cir.1988) (RI law). 
103838 F.2d at 575–78, 581–82. 
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lack of basis.104 The purpose of these requirements is to protect an insurer’s right to challenge 

questionable claims without facing extortionate lawsuits.105 The Pace court reasoned: 

To remove the objective component of the test—to permit recovery 

against an insurer because of flaws in the investigation even though the 

insurer has, in fact, a reasonable basis for denying coverage—would be 

to remove most of the protection for insurers and premium payers 

[provided by the standard], since it is almost impossible to conduct an 

investigation as to which some question of its adequacy, sufficient to get 

to the jury, cannot, in hindsight, be raised.106  

Thus, even a belatedly developed reasonable basis for denial can preclude bad faith as a matter of 

law, despite initial inadequacies in the insurer’s investigation. (While Pace inaccurately predicted Rhode 

Island law,107 its reasoning should still be persuasive elsewhere.) 

This analysis also calls for rejection of suggestions that an insurer might be liable for bad faith 

because it adopted a reasonable legal position supporting denial only after denying the claim,108 or 

because the insurer’s personnel regarded the ground of denial as invalid when it actually may have been 

tenable.109 In either event, existence of what in fact is a reasonable ground of denial establishes that the 

insurer’s actions were objectively proper. Thus, such suggestions will only prolong discovery and require 

additional trials for the sole purpose of punishing “bad attitude” that caused no improper conduct. 

104838 F.2d at 580 (citing Bibeault v. Hanover Ins. Co., 417 A.2d 313, 319 (R.I. 1980)). 
105838 F.2d at 584. 
106

US/Rhode Island:  

838 F.2d at 584, overruled on this point, Skaling v. Aetna Ins. Co., 799 A.2d 997, 1010–11 (R.I. 

2002). 

Wisconsin:  

Mills v. Regent Ins. Co., 152 Wis. 2d 566, 575 [449 N.W.2d 294, 297–98] (Ct. App. 1989), 

review denied, 451 N.W.2d 297 (Wis. 1990) (following Pace; nature and effect of the alleged 

inadequacies of the investigation not apparent). 

Cf. 

US/Kansas:  

Pacific Employers Ins. Co. v. Hoidale, 782 F. Supp. 564, 566 (D. Kan. 1992) (third-party failure 

to settle case; insurer allowed to present an expert witness to support its prior evaluation of the 

underlying case as “weak” even though it had not consulted the expert in connection with the 

underlying case). 
107Skaling, 799 A.2d at 1010–11. 
108State Farm Mut. Auto. Ins. Co. v. Zubiate, 808 S.W.2d 590, 598 (Tex. Ct. App. 1991) 

(insurer’s adoption of position asserted in litigation 15 months after denying claim could support 

jury verdict of bad faith). 
109Whistman v. West Am. of the Ohio Cas. Group of Ins. Cos., 38 Wn. App. 580, 585 (1984) 

(summary judgment improperly granted because issue remained on this point). 
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Insofar as the Dutton or directed verdict rule (see § 17.03[4][a][i]) or its modified form (see 

§ 17.03[4][c]) calls for analysis of the evidence presented at trial, a rule excluding consideration of

evidence not available to the insurer at the time of claim denial would require modification of that rule to 

reflect the exclusion.110  

[iv] Deficient Investigation Should Not Matter Unless Significant Evidence 
Favorable to Insured Was Missed 

If the insurer fails to conduct an adequate investigation, but a proper investigation would have 

uncovered no additional evidence favorable to the insured, the deficiency in the investigation causes no 

harm to the insured. Inadequate investigation is ordinarily not an independent ground of liability, absent 

resulting damage in the form of improper denial of benefits. (See § 5.04[3][c].) But there may be issues as 

to who has the burden of producing evidence of what a proper investigation would have found. (See 

§ 17.03[4][e][ii].)

[v] Deficient Investigation Which Misses Information Favorable to Insured, 
but Does Not Negate Reasonable Basis for Denial, May Create Factual 

Issue on Causation of Harm 

[A] Insured May Be Able To Argue That Insurer Would Have Paid Claim Had It Obtained All 

Information in Timely Manner—Illustrative Case 

          Suppose the facts that investigation would have uncovered (and that the insured presents at trial or 

in opposition to summary judgment), though favorable to the insured, do not negate the existence of a 

reasonable basis for dispute. The insurer could properly have denied the claim even if it had conducted 

the investigation and uncovered the evidence in question. On this basis, it can again be argued that the 

inadequate investigation caused no harm and, therefore, is not actionable in and of itself. If so, it is no 

impediment to summary judgment. 

The causation analysis is not so simple, however, as demonstrated in Linthicum v. Nationwide 

Insurance Co.111 The insurer in Linthicum denied a medical claim as treatment for a preexisting condition. 

The initial denial was based on a dubious reading of the policy language, without review of the full 

medical records or discussion with any treating physician (one of whom had invited a call), and without 

review by any physician, even though the insurer’s procedures called for review by its medical director. 

The fact that a disputed issue remained even after full preparation for trial did not end the bad faith 

inquiry. 

The Arizona Court of Appeals reasoned that “[a] reasonable insurer conducts a neutral and 

detached investigation and then determines whether the investigation indicates that the claim is ‘fairly 

debatable.’ ”112 Insurers do not deny every claim that is fairly debatable, but an insurer that has denied a 

claim without adequate consideration may be motivated to justify its prior action by seizing on any excuse 

to reaffirm that action, or at least a jury might so find.113 (That would be shortsighted, as an insurer ought 

110Dakota, M. & E.R.R. v. Acuity, 2009 SD 69, ¶¶ 26–29. 
111Linthicum v. Nationwide Ins. Co., 150 Ariz. 354, 362–363 (Ct. App. 1985), rev’d in part on 

other issues, 150 Ariz. 326 (Sup. Ct. 1986). 
112150 Ariz. at 363–364 (emphasis added). 
113See  
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always to be alert to the opportunity to detect and correct prior errors, thereby limiting their 

consequences, but human nature is not always so rational.) As a result, the inadequacy of the initial 

investigation might have injured the insured by depriving him of an unbiased decision on whether to pay 

the claim in light of the full factual picture an adequate investigation would have revealed. 

This line of analysis might be enough to prevent summary judgment on bad faith in some cases in 

which the evidence to be presented at trial would leave a legitimate factual question.114 But that result 

makes sense only when, as in Linthicum, the question remaining after full factual development is, at best, 

only barely arguable and, as a result, an insurer not already predisposed to uphold a prior denial might 

have paid the claim despite that question. If, on the other hand, the full evidence would have weighed 

heavily against payment (though less so than the evidence at the time of denial), the lack of further 

investigation should not have affected the outcome, and summary judgment might be proper. 

            This last point would seem applicable in Employers Mutual Casualty Co. v. Tompkins,115 in which 

a bad faith verdict was upheld, but without evident consideration of the argument presented here. The 

case involved an uninsured motorist claim. The claim initially was denied on the basis of a clearly invalid 

exclusion that the insurer had left in its policy form. Five months later, the insured’s lawyer demanded 

settlement. The insurer promptly recognized the invalidity of the exclusion. 

Due to unsettled law on invalid exclusions, there was a question whether the effective policy limit 

was $20,000 or $50,000. The insurer’s lawyer advised that the effective limit probably was $20,000,116 

and the insurer immediately offered that amount. The insured refused, demanded $50,000, and 

commenced a bad faith action seeking punitive damages. The insurer brought a declaratory judgment 

action to determine the limits. When a court found that the effective limit was $50,000, the insurer 

immediately offered that amount. The insured refused this offer as well. 

The uninsured motorist was joined in the bad faith action. Because the insured’s negligence 

Arizona:  

150 Ariz. at 363–364; 

see also 

Alabama:  

Aetna Life Ins. Co. v. Lavoie, 470 So. 2d 1060, 1070–74 (Ala. 1984) (claim denied without 

consultation with treating physician or prior medical review; jury might have found that 

employee medical director sought to justify prior decision with subsequent opinion), vacated on 

other grounds, 475 U.S. 813 (1986), reinstated with remittitur on punitive damages, 505 So. 2d 

1050 (Ala. 1987); Bankers Life & Cas. Co. v. Crenshaw, 483 So. 2d 254 (Miss. 1985) (jury 

might have found that employee medical director could have been motivated to justify his own 

initial denial, which it might have found was reached without adequate foundation), aff’d, 486 

U.S. 71 (1988). 
114See Burgess v. Mid-Century Ins. Co., 841 P.2d 325, 328–29 (Colo. Ct. App. 1992) 

(independent medical examination finding the treatments for which coverage was denied to be 

unnecessary did not preclude a finding of bad faith; insurer had failed to consult the treating 

physician to ascertain the basis of his contrary conclusion). 
115Employers Mutual Casualty Co. v. Tompkins, 490 So. 2d 897 (Miss. 1986). 
116The court found this advice “not altogether reasonable.” 490 So. 2d at 905. 



- 34 - 

contributed heavily to the accident and the negligence of the uninsured motorist was modest, the jury 

returned a verdict against the uninsured motorist of only $500, even though the insured suffered severe 

injuries.117 This indicates that the insurer would have had ample reason to dispute the claim vigorously 

and to question whether any payment was due even if it recognized $50,000 in coverage from the 

outset.118 Thus, the claim handling error appears to have benefitted the insured by leading to offers that 

the insurer probably would not have made on the merits of the underlying claim against the uninsured 

motorist. Only the insured’s own greed in seeking an even larger punitive damage award prevented the 

claim from settling for one of the insurer’s offers. Because the insurer had an ample, though unasserted, 

basis for denying the claim, the court’s decision permitting a bad faith verdict to stand seems highly 

questionable. 

[B] But Where the Grounds for Denial Were Solid, They May Support Summary Judgment Even 

Though Some Evidence Favorable to the Claim Was Overlooked—Illustrative Cases 

            This conclusion is supported by United Nuclear Corp. v. Allendale Mutual Insurance Co.119 This 

case involved property insurance coverage for losses suffered when an earthen dam collapsed, releasing 

94,000,000 gallons of tailings. The policy covered “collapse,” but excluded loss or damage resulting from 

subsidence or any other earth movement. All parties agreed that the “collapse” was caused by 

“differential settlement.” The major coverage issue was whether differential settlement fell within the 

exclusion. The trial court held that it did not, and the New Mexico Supreme Court affirmed, ruling that 

the policy language and the insurer’s own manual distinguished between “settlement” and “subsidence” 

and that “earth movement” referred only to naturally occurring phenomena.120  

The jury awarded policy benefits of $24,670,724 and punitive damages of $25,000,000 for bad 

faith. The supreme court set aside the finding of bad faith. Without deciding whether the insurer’s 

argument on the major coverage question was reasonable (and the opinion on coverage suggests it was 

not), the court found its refusal to pay reasonable on other grounds: 

[A]lthough the questions of coverage were the major reasons given by 

Allendale for not paying UNC’s claim, they were not the only reasons. 

There remained questions regarding the amount of damages available to 

UNC under its insurance policy with Allendale. UNC’s amended 

complaint sought $30,032,152 in compensatory damages. The trial court 

judgment for UNC was for $24,670,724 in compensatory damages, a 

difference of $5,361,428. These are very substantial differences in the 

amount claimed and the amount awarded. It cannot reasonably be argued 

that Allendale did not have a legitimate reason to question, in a court of 

law, the amount of damages claimed by UNC. There existed legitimate 

issues under various policy provisions regarding UNC’s claim for lost 

net operating profits, extraordinary costs, carrying costs and costs of 

117It returned a $50,000 compensatory damage verdict against the insurer, but the Mississippi 

Supreme Court reduced this award to equal the $500 award against the uninsured motorist. 490 

So. 2d at 902. A $400,000 punitive damage award was affirmed in light of the insurer’s improper 

conduct in retaining a clearly invalid exclusion for nearly a decade. 
118See Hillman v. Nationwide Mut. Fire Ins. Co., 855 P.2d 1321, 1326 (Alaska 1993) (even 

though arbitrator found liability of uninsured motorist equal to policy limit, insurer acted 

reasonably in demanding arbitration because police report indicated that insured also was at fault 

and arbitrator found insured preponderantly at fault). 
119United Nuclear Corp. v. Allendale Mutual Ins. Co., 103 N.M. 480, 709 P.2d 649 (N.M. 1985). 
120103 N.M. at 483–84. 
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repair. Therefore, since there were legitimate questions regarding the 

amount of UNC’s claimed damages, as is evidenced in the trial court’s 

judgment awarding substantially different amounts than those claimed by 

UNC, we cannot say that Allendale’s failure to pay UNC’s claim was 

malicious or in bad faith (i.e., an unfounded refusal to pay).121  

The court may have gone a bit too far in setting aside the finding of bad faith (as opposed to just 

the punitive damage award)122 if it would not have found the coverage argument reasonable. When only a 

portion of the claim is reasonably disputed, it can be bad faith not to pay the portion that is (or should be) 

undisputed pending resolution of the dispute. (See § 5.05) Presumably some amount would have been 

undisputed had there been no coverage question, so failure to pay that amount might have supported a bad 

faith finding.123 On the other hand, New Mexico may have been applying the Anderson standard on bad 

faith124 (see § 5.03[2]), so the court might have been ruling that the record could not support the necessary 

121103 N.M. at 485 (emphasis original). 
122The conclusion that there was no showing of malice, fraud, oppression, or similar misconduct 

seems entirely appropriate. 
123See, e.g., 

Idaho:  

Chester v. State Farm Ins. Co., 117 Idaho 538, 541 (1990) (major coverage issue—actual cash 

value versus replacement cost as to destroyed barn—presented triable issue of fact, so summary 

judgment on coverage was improper, precluding any possibility of bad faith on that issue; 

however, insurer’s failure to pay amounts concededly due for clean up costs, personal property 

losses, and actual cash value of barn could support jury’s finding of bad faith); 

Louisiana:  

Guitreau v. State Farm Mut. Auto. Ins. Co., 540 So. 2d 1097, 1102 (La. Ct. App. 1989) (once 

liability of uninsured motorist and existence of coverage are clear, insurer must tender amount of 

undisputed damages, despite dispute as to full amount of damages); 

Mississippi:  

Cossitt v. Federated Guar. Mut. Ins. Co., 541 So. 2d 436, 445 (Miss. 1989) (insurer was not only 

reasonable but correct in denying uninsured motorist benefits and in delaying medical payments 

benefits until insured made proper proof of loss, but its failure to pay $1,000 in medical 

payments benefits promptly upon receipt of such proof might support submission of bad faith 

issue to jury). 
124The requirements for establishing bad faith in New Mexico are not entirely clear, as most of 

the cases concentrate primarily on the requirements for recovery of punitive damages once bad 

faith has been found. See, e.g, Jessen v. National Excess Ins. Co., 108 N.M. 625, 627 (1989). 

When the bad faith tort was recognized, it was said to lie for “any frivolous or unfounded refusal 

to pay.” State Farm Gen. Ins. Co. v. Clifton, 86 N.M 757, 759 (N.M. 1974). That formulation 

might not require any subjective culpability if the insurer’s conduct was objectively 

unreasonable. A recent case, however, provides some clarification: 

“Unfounded” in this context does not mean “erroneous” or “incorrect;” it 

means essentially the same thing as “reckless disregard,” in that the 

insurer “utterly fail[s] to exercise care for the interests of the insured in 



- 36 - 

finding that the insurer knew or recklessly disregarded the fact that its basis for denial was not reasonable. 

The availability of summary judgment, in appropriate cases, despite the insurer’s failure to 

discover evidence favorable to the insured is further supported by Szumigala v. Nationwide Mutual 

Insurance Co.125 This case involved an uninsured motorist claim. The insured was riding a bicycle when 

Cambre, a motorcyclist, struck him at an intersection. Both were killed. There were no witnesses to the 

accident itself. The police report concluded that the insured had disregarded a stop sign giving Cambre 

the right of way, that Cambre was not speeding, and that obstructions to vision meant that Cambre had no 

realistic ability to avoid the accident. The insurer denied the claim, and the trial judge rendered summary 

judgment in its favor on bad faith. At trial of the contractual claim, an accident reconstructionist 

persuaded the jury that Cambre was negligent and bore 10 ten percent of the fault, producing a judgment 

requiring payment of policy limits. The insured’s parents (and personal representatives) appealed the 

summary judgment on bad faith, arguing that the insurer was unreasonable in failing to conduct further 

investigation and discover that the uninsured motorist was liable. 

The Fifth Circuit affirmed. It began by noting that an insured seeking to impose liability based 

upon a deficient investigation must show a “level of negligence … such that a proper investigation by the 

insurer ‘would easily adduce evidence showing its defenses to be without merit.’ ”126 Without passing on 

whether the insurer should have undertaken further investigation, the court found the summary judgment 

proper because it found “nothing Nationwide could have uncovered by further investigation that would 

have undermined at least the arguable merit in Cambre’s, and hence its own, defenses.”127 While plaintiffs 

were able to find an expert who convinced a jury to find liability, that did not show bad faith “when 

paucity of fault actually found is coupled with the weight of the evidence contrary to even this minimal 

finding.” 

denying or delaying payment on an insurance policy.” It means an utter 

or total lack of foundation for an assertion of nonliability—an arbitrary 

or baseless refusal to pay, lacking any arguable support in the wording of 

the insurance policy or the circumstances surrounding the claim. It is 

synonymous with the word with which it is coupled: “frivolous.” 

Jackson Nat’l Life Ins. Co. v. Receconi, 113 N.M. 403, 419 (1992) (quoting Jessen 

v. Nat’l Excess. Ins. Co., 108 N.M. 625, 628 (1989)) (emphasis original in

Jackson) (citation omitted). While this clarification fails to resolve the issue 

completely, the requirement of recklessness may place New Mexico among those 

states embracing the intentional tort concept of bad faith. But the requirement of 

subjective culpability may only apply to an award of punitive damages. See Sloan 

v. State Farm Mut. Auto. Ins. Co., 135 N.M. 106, 113 (2004) (“In failure-to-pay

claims, therefore, a plaintiff … might make a proper showing that the insurer acted 

unreasonably in denying or delaying a claim, entitling the plaintiff to 

compensatory damages, without having made a prima facie showing that the 

refusal to pay was frivolous or unfounded.”) 
125Szumigala v. Nationwide Mutual Ins. Co., 853 F.2d 274 (5th Cir.1988) (MS law). 
126853 F.2d at 280 (quoting Merchants Nat’l Bank v. Southeastern Fire Ins. Co., 751 F.2d 771, 

777 (5th Cir.1985)). 
127853 F.2d at 281. 
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[e] Circumstantial Case Must Be Judged as Whole 

[i] Illustrative Case—State Farm Fire & Casualty Co. v. Simmons 
Where an insurer relies on circumstantial evidence to deny a claim, special problems may be 

presented, as illustrated by State Farm Fire & Casualty Co. v. Simmons.128 State Farm had denied a claim 

for fire damage to the Simmons home on the ground that the insureds had committed arson. It set out to 

prove this circumstantially by showing the “arson triangle” of (1) incendiary origin of the fire, (2) 

opportunity to set the fire, and (3) motive for doing so.129 Incendiary origin was clear, and the Simmons’s’ 

opportunity to set the fire reasonably so.130 Thus the apparent issue was motive. 

State Farm claimed that the Simmonses had financial problems that provided a motive for them to 

set the fire.131 For reasons explained below, the court apparently concluded that the jury could have found 

it unreasonable for State Farm to believe that the Simmonses had a motive to burn the house. 

On the surface, this would suggest that the insured showed that the asserted reasonable basis for 

denial failed to create a bona fide dispute. The fire loss to the Simmons home was recognized by all. 

Because arson is an affirmative defense, their prima facie case required no more. If the “arson triangle” 

could not provide a reasonable basis for denying the claim—because no motive could be reasonably 

asserted—then State Farm’s only articulated basis would seem to fail. Under this view, the debate 

between the majority and the dissents about the allegedly deficient investigation would be a side issue, 

not critical to the result. (See § 17.03[4][d][iv]–[v]) 

The evidence on motive can be summarized as follows. The Simmonses were behind on their 

mortgage payments and under significant financial pressure.132 State Farm initially made a mistake in 

analyzing their financial condition, thinking it far worse than it was, and may not have fully reconsidered 

the issue upon discovering the truth.133 In fact, the Simmonses were not much worse off than was normal 

for them and they were managing their problems adequately, although they were never far from going 

under.134 The insurance was not even enough to pay their mortgage, so a fire would destroy their home 

without removing the burden of the debt.135 They had made extensive improvements to the home and 

would be far worse off after a fire than before.136 Viewing all of the evidence in the light most favorable 

to the Simmonses, it is apparent that they had no reason to burn the house and every reason not to do so. 

State Farm’s contrary position arguably could be found unreasonable, and thus the “arson triangle” would 

collapse. 

While that interpretation is plausible, and may well reflect the underlying basis of the affirmance 

128State Farm Fire & Cas. Co. v. Simmons, 963 S.W.2d 42 (Tex. 1998). 
129963 S.W.2d at 45 & n. 1. 
130963 S.W.2d at 44. 
131963 S.W.2d at 46. 
132963 S.W.2d at 46. 
133963 S.W.2d at 46–47. State Farm asserted that it had discovered and corrected the initial error 

before denying the claim and that, even after the correction, a motive to commit arson remained. 

But the court concluded that the jury could have found this mere “post hoc rationalization.” Id. at 

47. 
134963 S.W.2d at 46. 
135963 S.W.2d at 46. 
136963 S.W.2d at 43, 46. 
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of the bad faith finding,137 it misses deeper issues about circumstantial proof that should have concerned 

the court. For the “arson triangle” is not the only way to find circumstantial proof of arson, and an 

alternate analysis provides a seemingly substantial basis for State Farm’s decision to “test the claim in 

court.” 

The issue is one of general importance. Arson is a particularly serious type of insurance fraud, of 

significant concern to both insurers and government agencies.138 If its impact on insurance costs is to be 

controlled, insurers must rely on circumstantial evidence to detect and deny fraudulent arson claims, and 

they must do so at the risk of occasionally denying the claim of an innocent insured. 

137See Provident Amer. Ins. Co. v. Castañeda, 988 S.W.2d 189, 198 (Tex. 1998) (stating that 

basis of Simmons was insurer’s unreasonable disregard of evidence that Simmonses had no 

motive for arson). 
138All states recognize the seriousness of arson and consider it a crime. See, e.g.,  

California:  

CAL. PENAL CODE § 451.1; FLA. STAT. ANN. § 806.01; 

Pennsylvania:  

53 PA. CONS. STAT. ANN. § 3301, 3861; 

Texas:  

TEX. PENAL CODE ANN. § 28.02. 

Indeed, some states even increase the criminal punishment if the arson was committed for 

insurance fraud or other, similar profit motives. See  

Pennsylvania:  

PA. CONS. STAT. ANN. § 3308. Most states also explicitly recognize the importance of finding 

and punishing arsonists and give insurance companies who are likely to have such information 

immunity from a civil action for reporting that information to the prosecuting authorities. See  

Massachusetts:  

MASS. GEN. LAWS ANN. ch. 148, § 32 (no person such as an insurance investigator who furnishes 

information about suspected arson to the appropriate governmental agency can be held liable for 

damages in a civil action). Because arson is such a serious crime, an insurer who has facts 

warranting a belief that the insured committed arson will be shielded from bad faith liability for 

failure to pay the claim. See, e.g., 

California:  

Pieper v. Commercial Underwriters Co., 59 Cal. App. 4th 1008 (1997); Lee v. Crusader Ins. Co., 

49 Cal. App. 4th 1750 (1996); 

Texas:  

Evry v. United Servs. Auto. Ass’n, 979 S.W.2d 818 (Tex. Ct. App. 1998, writ denied); State 

Farm Lloyds, Inc. v. Polasek, 847 S.W.2d 279 (Tex. Ct. App. 1992, writ denied). 
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In the appellate briefing of Simmons, the parties divided the circumstantial evidence into two 

categories: opportunity and motive.139 Consistent with the “arson triangle” metaphor, they apparently 

assumed that both must be shown to make out an arson defense. While this division is useful for some 

purposes, it is artificial. 

The ultimate issue on the contract claim was whether the circumstantial evidence, taken as a 

whole, was strong enough to make it more probable than not that the Simmonses were the arsonists.140 If 

the evidence in one category was strong enough, it might not matter whether evidence in the other 

category was weak or equivocal. In particular, if it could be shown that the Simmonses and only the 

Simmonses had the opportunity to set the fire, then it would not matter if one thought they lacked a 

motive to do so. As Sherlock Holmes often remarked, “when you have eliminated the impossible, 

whatever remains, however improbable, must be the truth.”141  

      On that front, the briefs indicate that State Farm had a solid case, one not apparent from the 

opinions. The fire was set shortly after 2:00 a.m. By their own sworn statement, the Simmons family left 

the house (to drive to Louisiana to visit a relative) between 1:30 and 2:00, and probably closer to 2:00.142 

If their account was falsified or simply imprecise, their departure might have been even later. 

            Mr. Simmons locked up before leaving.143 The fire was set at two separate places inside the 

house.144 So either the Simmonses did it just before they left, or someone else entered the house to set it 

almost immediately after they left. There was no evidence of theft, though the fire itself might have 

concealed such evidence.145  

The facts that the fire started at just about the time the Simmonses left the house, that it was set 

from inside, and that the house was generally secured show that they had an easy opportunity to set the 

fire, and that one has to assume a number of unusual circumstances for someone else to have had that 

opportunity without their connivance. This evidence points to their culpability, just as the oversized 

footprint near the body of Nicole Brown Simpson pointed in the direction of O.J. Simpson, even though it 

is not impossible that another person with feet of a similar unusual size committed the murder. 

Even if an enemy or a vandal was inclined to burn the house (apparently without bothering to steal 

anything), it seems quite extraordinary that he or she would pick this particular time to do so. There is no 

indication that the Simmonses’ impending one-day absence was known widely outside their family, and 

their own account indicates that the time of departure was not what they had planned. So either the 

hypothetical enemy/vandal simply happened by at 2:00 a.m. and seized the unexpected opportunity to 

enter and set a fire, or s/he lay in wait for them to leave and entered essentially as they were pulling out of 

139See Simmons, Reply to Application for Writ of Error, 21–23; Petitioner’s Reply Br. 6–7 & 

Appendices A-B; Response to Petitioners’ Reply Br. 4–12. 
140See State Farm Fire & Cas. Ins. Co. v. Vandiver, 970 S.W.2d 731, 736, 738 (Tex. App. 1998) 

(circumstantial evidence must be considered in totality and is probative of fact if inferences 

arising from the circumstances are not equally consistent with nonexistence of that fact; 

circumstantial evidence of arson provided reasonable basis for denial of claim). 
141ARTHUR CONAN DOYLE, The Sign of (the) Four, in THE COMPLETE SHERLOCK HOLMES 

(1988). 
142See Simmons, 963 S.W.2d at 44; State Farm Br. at 21. 
143963 S.W.2d at 44. 
144963 S.W.2d at 44; State Farm App. at 24. 
145963 S.W.2d at 44; State Farm Br. at 21. 
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the driveway. The improbability of these assumptions again points to the Simmonses.146 

The lack of a motive to commit arson, and even the existence of a strong motive not to do so, does 

not preclude the possibility that the Simmonses committed arson. After all, people sometimes do stupid 

things, because they don’t think them through. None of the briefs or opinions in Simmons offers any 

reason why the evidence on opportunity did not suffice to warrant “testing the claim in court,” even if the 

motive evidence clearly favored the Simmonses. That is understandable, as the analysis presented here 

was not offered until two months after the case was argued in the supreme court.147 One hopes that future 

courts will not similarly overlook the complexity of the problems presented by circumstantial evidence. 

[ii] Simmons on Deficient Investigation 
The Simmons court’s opinion is also extremely critical of State Farm’s investigation. The jury 

might have found that State Farm did not try very hard to pursue the possibility that others might have set 

the fire.148 In particular, it did not locate and interview those whom the Simmonses identified as having 

grudges against them.149 Combined with the arguably unreasonable contention that the Simmonses had a 

strong motive to burn the house, this led the court to characterize the investigation as “outcome-oriented,” 

designed solely to support the accusation against the Simmonses.150  

While the dissents viewed the investigation less negatively than the majority, they focused on the 

absence of any evidence that the alleged defects in the investigation had caused any harm.151 The majority 

responded that requiring the Simmonses to submit such evidence would “turn [the] duty [to investigate] 

on its head.”152  

Taken in isolation, this last point might suggest that deficient investigation could itself support bad 

faith liability, without any proof of resulting harm.153 But other cases reject liability for mere bad faith 

conduct, in the absence of harm resulting from that wrong. (See § 5.04[3][c]) And the burden of showing 

harm from any mishandling of the claim (including deficient investigation) would seem part of the burden 

of establishing the tort. 

If proof of resulting harm is to be excused in any circumstances, it should be limited to cases, like 

Simmons, where the insurer asserts an affirmative defense instead contesting the insured’s ability to prove 

a covered loss. With the insurer bearing the burden of proof on its defense, one might also shift to it some 

146A Texas lawyer has suggested to me that an “enemy” might have driven by as the Simmonses 

were loading the car and then awaited their departure. This would render the hypothesis less 

implausible than the text assumes. Because the briefs describe the lot as wooded, I had assumed 

the driveway would not be clearly visible from the street. But even if it were visible, this still 

strikes me as sufficiently improbable to create a jury issue on the identity of the arsonist. Under 

the analysis advanced here, existence of a jury issue on coverage would defeat any bad faith 

claim. 
147Some of the analysis in this section was developed for use in an amicus brief on the merits in 

Simmons (filed by the National Association of Independent Insurers); that analysis differed from 

what the parties argued. 
148963 S.W.2d at 45. 
149963 S.W.2d at 45. 
150963 S.W.2d at 45. 
151963 S.W.2d at 50–52 (Enoch, J., dissenting), 48–50 (Hecht, J., dissenting). 
152963 S.W.2d at 47. 
153See Michael Sean Quinn, Struggle, Confusion and Diversity: Insurance Bad Faith in Texas—

Recent Rapid Evolution, 20 INS. LITIG. REP. 175, 190 (1998) (noting this possibility). 
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burden of producing evidence that no harm had resulted from its defective investigation. 

Precisely because proof of harm to the protected interest in contractual benefits is so fundamental 

to the law of bad faith, Simmons should not be read to undermine that requirement when it appears to rest 

primarily on lack of any reasonable basis for reliance on a supposed motive to commit arson. 

Nor ought the characterization of an investigation as “outcome-oriented” itself be regarded as 

evidence of bad faith. (See also § 5.04[2][c][ii]) There is nothing inherently wrong with an investigator 

forming a preliminary opinion as to the likely outcome of the investigation and seeking evidence to 

confirm that opinion. Arguably, it is impossible to conduct an investigation without some sort of 

hypothesis to help sort significant evidence from insignificant. In any case, claims investigators are 

human, and humans commonly draw preliminary conclusions from incomplete evidence and then look for 

confirmation. Being human is not bad faith. And insurers are surely entitled to look as hard as they want 

for evidence of fraud, even if the circumstances are less suspicious than the ones here. 

It is wrong (and bad investigative technique) to fail to look for evidence which might contradict 

one’s hypothesis, if there are obvious places where such evidence might be found. It is even more wrong 

to fail to take account of such evidence if it is found. In particular, the duty of good faith demands that 

insurers look for (and take account of) evidence supporting coverage, because they will be chargeable 

with knowledge if it turns out to exist and to be reasonably discoverable. 

But the focus, for bad faith purposes, should not be on the quality of the investigation, in the 

abstract, but rather should be on the evidence favorable to the insured that the deficient investigation 

missed. That focus avoids penalizing insurers for failing to pursue every line of inquiry that an insured 

can dream up (after the fact if necessary). But it will still provide incentives to pursue inquiries that 

appear to have reasonable prospects of uncovering truly significant information. 

The Simmons court suggested that one piece of evidence against State Farm was its failure to 

conform to the investigatory standards which it had set for itself.154 But an insurer does not set the 

standards to which it must conform to act in good faith. The law sets those standards. An insurer sets 

standards by which it seeks to assure compliance with the law (possibly including a margin for error) and 

to implement what it regards as good business practices, which will generate and maintain customer 

goodwill. The violation of such internal standards does not constitute bad faith. At most, an insurer’s 

standards may tend to show what investigation it regards as reasonable. This could provide some support 

for charging the insurer with knowledge of facts that went undiscovered because it failed to satisfy its 

internal standards. 

While the court does not mention it, the Simmonses also argued that the arson defense must not 

have been fairly debatable, because State Farm chose not to debate it with them before reaching a 

decision.155 But the issue is not whether the claim was “fairly debated” before it was denied. The issue is 

whether it was one State Farm could fairly demand that the Simmonses debate in court. If so, State Farm 

might prefer not to preview its entire case before the litigation even started, perhaps giving the 

Simmonses an opportunity to fabricate evidence to meet that case (as arsonists might be tempted to do). 

What State Farm lost by failing to explain its position in more detail before denying the claim was 

the opportunity to learn of its own misunderstandings that the Simmonses could have corrected, and of 

any exculpatory evidence it had not previously elicited. As the jury at least might have concluded that 

154Simmons, 963 S.W.2d at 46–47. 
155963 S.W.2d at 46–47; Simmons Br. at 25–30. 
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such a discussion would have been a reasonable investigative step, State Farm thus would have become 

chargeable with the information it could have learned by so doing.156 The risk of being so charged 

provides a significant incentive for insurers to discuss their positions with their insureds whenever there is 

any apparent possibility that such a discussion might yield significant information. 

[f] If Policy Must Be Reformed Before any Coverage Is Due, That May 
Preclude Bad Faith Claims 

            In R & B Auto Ctr., Inc. v. Farmers Group, Inc.,156.1 R & B was a used car dealer seeking 

coverage for liability under California’s Lemon Law for a title-branded used car. Farmers refused to 

defend or indemnify, because the plain language of the policy limited Lemon Law coverage to new cars. 

R & B alleged that it had told the agent who sold the policy that it only sold used cars and specifically 

inquired whether the policy would cover Lemon Law liability for a title-branded used car. Allegedly, the 

agent assured R & B that it would. R & B sued for, misrepresentation, reformation, bad faith, and 

violation of an unfair practices statute. By way of motions in limine, the superior court granted what 

amounted to a summary judgment to Farmers.156.2  

            The court of appeal found triable claims in theory for reformation and bad faith.156.3 But it held 

that, because there was no coverage under the policy as written, there could be no claim for bad faith: 

before an insurer can be found to have acted tortiously (i.e., in bad faith), 

for its delay or denial in the payment of policy benefits, it must be shown 

that the insurer acted unreasonably or without proper cause. Generally 

speaking, “the reasonableness of the insurer’s decisions and actions must 

be evaluated as of the time that they were made … .” When an insured 

submits a claim to an insurer and there is no potential for coverage of 

that claim under the policy, the insurer has no duty to defend and it may 

reasonably deny the claim. Since it is reasonable to deny the claim at the 

time, if the policy is later reformed to provide retroactive coverage, the 

insurer may not be held liable for bad faith for failing to have the 

foresight to know that the policy would be reformed.156.4  

Stated as a pure proposition of law, this seems questionable. R & B presumably asserted its 

reformation claim in the claim-handling process. Farmers would then have been obliged to investigate the 

facts alleged by R & B. (See § 5.04[1][b], above.) If investigation showed that R & B was entitled, 

without any genuine dispute, to reformation, then there could be a basis for a bad faith claim. The 

possibility that this might have been true receives some support from the fact that, when sued, Farmers 

tendered payment for what it claimed were R & B’s costs of defending and settling the Lemon Law claim, 

with interest.156.5 On the other hand, R & B does not appear to have contended that it was entitled to 

summary judgment on reformation, and any genuine factual dispute would have precluded a bad faith 

156The briefs suggest that the Simmonses would have had nothing new to say even had State 

Farm set out its position more fully before denying the claim. See State Farm’s Post-Submission 

Br. at 4 (Mr. Simmons testified he did not know what he would have told State Farm had State 

Farm disclosed all of its information to him at the time the claim was being investigated). 
156.1R & B Auto Ctr., Inc. v. Farmers Group, Inc., 140 Cal. App. 4th 327 (2006). 
156.2140 Cal. App. 4th at 332–36. 
156.3140 Cal. App. 4th at 336–49. 
156.4140 Cal. App. 4th at 354. (See 5.06[2], below.) For essentially the same reason, it found the 

statutory unfair practices claim properly dismissed. 140 Cal. App. 4th at 354–56. 
156.5140 Cal. App. 4th at 335–36. The tender was refused. 140 Cal. App. 4th at 336. 
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claim. (See § 17.04[4], below.) So the decision appears correct, even if the legal point might be 

overstated. 

[5] If Reasonable Minds Could Differ on the Coverage-Determining Law, 
There Can Be No First-Party Bad Faith 

[a] Overview 
While the existence of a genuine issue of fact on the issue of coverage ordinarily should preclude 

liability for bad faith, such an issue is not essential to the ability of an insurer to obtain summary 

judgment on bad faith. To repeat, “when a claim is ‘fairly debatable,’ the insurer is entitled to debate it, 

whether the debate concerns a matter of fact or law.”157 Thus, even if the facts are undisputed, an insurer 

may conclusively establish good faith if it had a reasonable legal argument that it need not pay the 

claimed benefits.158 As a result, it is possible for a court to render summary judgment for the insured on 

coverage and for the insurer on bad faith if it finds the insurer’s view of the law mistaken, but nonetheless 

reasonable. 

Case law does not establish a bright-line rule (like the directed-verdict rule, see §§ 17.03[4][a]–

[c]) for determining whether a legal position qualifies as reasonable. Many cases simply declare in a 

conclusory fashion that the position taken was reasonable,159 even though ultimately rejected by the 

court.160 However, there are a few clear guidelines. For example, reasonable reliance on a state insurance 

157Anderson v. Continental Ins. Co., 85 Wis. 2d 675, 691 (Sup. Ct. 1978). 
158Conversely, a reasonable dispute as to a factual issue will not preclude bad faith if, even on 

the insurer’s view of the facts, there was no reasonable legal argument for refusing to pay. See, 

e.g., LaHaye v. Allstate Ins. Co., 570 So. 2d 460, 469 (La. Ct. App. 1990), writ denied, 575 So.

2d 391 (La. 1991). 
159When a court finds an insurer’s position unreasonable, a basis for that conclusion usually is 

discernible from its reasoning in rejecting the position. Decisions with only conclusory 

statements that the insurer’s position was reasonable include 

US/California:  

Franceschi v. American Motorists Ins. Co., 852 F.2d 1217, 1220 (9th Cir.1988); 

Kansas:  

Whitaker v. State Farm Mut. Auto. Ins. Co., 13 Kan. App. 2d 279, 285 (Kan. Ct. App. 1989) 

(insurer’s position on meaning of state statute raised “genuine issue” even though it relied on 

antique decisions under pre Erie “federal common law” that already had been rejected twice by 

Kansas courts construing insurance policies); 

Washington:  

Transcontinental Ins. Co. v. Washington Pub. Utils. Dists. Util. Sys., 111 Wn. 2d 452, 470 

(1988); Starzewski v. Unigard Ins. Group, 61 Wn. App. 267, 273 (1991) (current case law 

required rejection of insurer’s position, and insurer relied primarily on arguably distinguishable 

1927 case, but court was unable to find that insurer’s arguments “thoroughly lacked reasonable 

justification”). 
160Occasionally, courts will uphold the insurer’s coverage position and then separately reject a 

bad faith claim on the seemingly self-evident basis that the insurer’s meritorious position was 
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regulation, even one whose validity was challenged, could not constitute bad faith.160.1 

[b] Reasonableness of Insurer Position Can Often Be Demonstrated 

[i] Favorable Judicial Rulings on Coverage Can Establish Existence of 
Reasonable Basis To Test Claim in Court 

[A] Many Cases Have So Held 

Perhaps the most reliable method of establishing that the insurer’s legal position is reasonable is to 

show that some judge in the relevant jurisdiction has accepted it as correct. The favorable decision need 

not have been available to the insurer at the time it acted on the claim.160.2 After all, if an impartial judicial 

officer, informed by adversarial presentation, has agreed with the insurer’s position, it is hard to argue 

that the insurer could not reasonably have thought that position viable. 

Examples of this point abound. When a trial court has rendered judgment for the insurer on 

coverage, an appellate reversal on coverage is commonly accompanied by a ruling that the legal position 

is fairly debatable and, as a result, precludes any bad faith claim on remand.161 Similarly, a showing of 

reasonable. See, e.g., 

Georgia:  

Midland Ins. Co. v. West, 175 Ga. App. 419, 422 (Ga. Ct. App. 1985); 

Michigan:  

Wright v. League Gen. Ins. Co., 167 Mich. App. 238, 247 (Mich. Ct. App. 1988); 

Jerry v. Kentucky Cent. Ins. Co., 836 S.W.2d 812, 816 (Tex. Ct. App. 1992). 
160.1Jones v. Nationwide Prop. & Cas. Ins. Co., 2010 PA SUPER 90, ¶¶ 15–16. 
160.2R & B Auto Ctr., Inc. v. Farmers Group, Inc., 140 Cal. App. 4th 327, 354 (2006); Morris v. 

Paul Revere Life Ins. Co., 109 Cal. App. 4th 966, 976 (2003), rejecting contrary statement in, 

Filippo Industs., Inc. v. Sun Ins. Co., 74 Cal. App. 4th 1441 (1999). 
161E.g.,  

US/Alabama:  

St. Paul Fire & Marine Ins. Co. v. Tinney, 920 F.2d 861, 864 (11th Cir.1991); 

US/Mississippi:  

Starkville Mun. Separate Sch. Dist. v. Continental Casualty Co., 772 F.2d 168, 170 (5th 

Cir.1985) (relying on district court’s acceptance of insurer’s position to show its reasonableness); 

Alabama:  

Badners v. Prudential Life Ins. Co., 567 So. 2d 1242, 1244 (Ala. 1990); 

Louisiana:  

Soniat v. Travelers Ins. Co., 538 So. 2d 210, 216 (La. 1989); 
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division among judges considering the question (in other cases or in the same case in another court) 

ordinarily precludes bad faith exposure.162 Even acceptance of the question for review by the state 

supreme court will show that the position was tenable and that there is sufficient doubt to justify 

continued assertion of the position despite prior rejection by lower courts.163  

Michigan:  

Kreighbaum v. Automobile Club Ins. Ass’n, 428 N.W.2d 718 (Mich. Ct. App. 1988). 

A rare decision subjecting an insurer to bad faith liability despite a trial court decision favoring it 

on coverage is 

Louisiana:  

LaHaye v. Allstate Ins. Co., 570 So. 2d 460, 469 (La. Ct. App. 1990), writ denied, 575 So. 2d 

391 (La. 1991). 

The significance on the bad faith question of the trial court’s decision favoring the insurer does 

not appear to have been called to the court’s attention. 
162

Alaska:  

Hillman v. Nationwide Mut. Fire Ins. Co., 855 P.2d 1321, 1325–26 (Alaska 1993) (two members 

of supreme court and a respectable minority of other jurisdictions had agreed with insurer’s 

coverage argument); 

Georgia:  

First Fin. Ins. Co. v. Rainey, 401 S.E.2d 490, 491–92 (Ga. 1991) (court of appeals divided 6-3 

and supreme court granted review). 

See also 

California:  

Opsal v. United Serv. Auto. Ass’n, 2 Cal. App. 4th 1197, 1205–06 (1992) (insurer’s coverage 

position presaged supreme court dicta, albeit dicta that the court of appeal later rejected). 
163

Georgia:  

First Fin. Ins. Co. v. Rainey, 401 S.E.2d 490, 491–92 (Ga. 1991); 

Pennsylvania:  

Rago v. State Farm Mut. Auto. Ins. Co., 355 Pa. Super. 207, 214–216 (1986). 

See also 

US/Mississippi: 



- 46 - 

Sometimes a holding based on this reasoning is expressed in a manner that looks like the court 

was considering a factual dispute. For example, in John Hancock Mutual Life Insurance Co. v. Poss164 the 

court reasoned that bad faith was precluded because the trial court had found that there was a significant 

factual issue as to the insurer’s liability under the policy and sent that question to the jury.165 However, 

the appellate court had concluded that the insured was entitled to coverage as a matter of law, so summary 

judgment should have been rendered for the insured on coverage. Thus, submission of the case to the jury 

was actually relevant to show that the trial court had agreed with the insurer that the legal standard 

required resolution of the factual question, rather than, as would be the case under the directed-verdict 

rule, to show that the factual question itself created a reasonable ground for dispute. 

Of course, a legal position once defensible on this basis does not remain reasonable once later 

decisions (of the same court or a higher one) have clearly repudiated that position.166 Pendency of a 

proceeding for appellate review of such a rejection is of no consequence if there was no reasonable basis 

for seeking review.167 A reported decision adverse to the insurer by a federal court applying state law 

cannot operate as a repudiation of even unreported state trial court decisions to the contrary, for federal 

courts can only predict state law, not make that law.168 Even a reasonable legal argument against coverage 

Larr v. Minnesota Mut. Life Ins. Co., 924 F.2d 65, 67 (5th Cir.1991) (law sufficiently doubtful 

that Fifth Circuit had resorted to certifying question to state court). 

The Rago court indicated that the reasonableness of the insurer’s position also was supported by 

a supreme court decision on another issue that had raised doubts about an earlier lower appellate 

court decision adverse to the insurer’s position. 355 Pa. Super. at 218. 
164John Hancock Mutual Life Insurance Co. v. Poss, 154 Ga. App. 272 (1980). 
165154 Ga. App. 279. 
166

Georgia:  

International Indem. Co. v. Coachman, 181 Ga. App. 82, 84 (1986) (once supreme court had 

decided issue, insurer was subject to penalties if it failed promptly to process open files in 

accordance with that decision, though it need not reopen closed files absent request to do so); 

Kentucky:  

Kentucky Farm Bureau Mut. Ins. Co. v. McQueen, 700 S.W.2d 73, 74 (Ky. Ct. App. 1985) 

(initial appellate decision favorable to insurer’s position, though never formally overruled, 

clearly had been superseded by contrary decision; insurer subject to penalty); 

see 

Pennsylvania:  

Rago v. State Farm Mut. Auto. Ins. Co., 355 Pa. Super. 207, 218 (Pa. Super. Ct. 1986) (implying 

that position found reasonable in light of prior doubt as to legal rule would no longer be so 

considered because doubt had dissipated). 
167International Indem. Co. v. Coachman, 181 Ga. App. 82, 91 (Ga. Ct. App. 1986) (request for 

review of state court’s decision by United States Supreme Court did not justify delay in 

compliance when request did not raise any colorable issue of federal law). 
168Duckett v. Allstate Ins. Co., 606 F. Supp. 728, 730–31 (W.D. Okla. 1984). 
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will not support further delay in payment after the insurer has stipulated not to raise that argument.169 

Another example of this doctrine is a coverage question in Texas affecting hundreds of cases 

involving damage to a home’s foundation allegedly caused by plumbing leaks. The standard all risk 

homeowner’s policy in Texas had been changed and a question arose as to whether this damage was 

covered or excluded under the new policy. Once cases went to litigation, insurers began raising this legal 

question as a defense and litigating the issue. A federal district court and the Fifth Circuit agreed with the 

insurer’s position that this type of damage was excluded under the unambiguous language of the policy, 

and that there was no applicable exception to the exclusion for damage to the dwelling.170 Subsequently, 

however, the Texas Supreme Court disagreed and found coverage for the loss.171 The courts wisely 

recognized in subsequent decisions that (although the Supreme Court ultimately ruled there was 

coverage), at the time the issue was litigated, the law was unclear, and the insurer’s position was a 

reasonable one to take, especially considering that the Fifth Circuit agreed.172  

A Pennsylvania court has inverted this reasoning to say that once an appellate court has rendered 

decision on a particular issue, failure to comply is unreasonable per se and entitles the insured to 

attorneys’ fees as a penalty.173 This seems wrong. At least when the insurer has not yet had an opportunity 

to present to the appellate court its own arguments, based on a proper record of its own creation, it ought 

to be able to litigate without penalty so long as it has reasonable arguments not yet adequately presented 

by another insurer. The prior adverse decision may call for close scrutiny of the alleged distinctions 

between the arguments previously rejected and those sought to be litigated and of their substantiality in 

light of the prior decision, but further litigation should not be penalized if truly reasonable new arguments 

remain. This is especially true where the court which has rejected the position is only one of several 

intermediate courts, others have not yet ruled, and there is out-of-state authority supporting the insurer’s 

position.173.1  

[B] But There Is Contrary Authority—Filippo Industries, Inc. v. Sun Insurance Co. 

            A California appellate decision in Filippo Industries, Inc. v. Sun Insurance Co.174 rejected the rule 

that a favorable trial court decision on coverage precludes a finding of bad faith and allowed jury 

imposition of tort liability where the jury deemed the insurer’s position unreasonable, even though the 

insurer’s position had initially been accepted by the trial court. 

Filippo Industries, a distributor of women’s clothing, had purchased inventory (some imported 

and some domestic), which it stored in a warehouse, pending resale to retailers.175 Filippo purchased a 

$650,000 open marine cargo policy from Sun Insurance in 1990, increasing the limit to $1.5 million in the 

169St. Paul Guardian Ins. Co. v. Luker, 801 S.W.2d 614, 620 (Tex. App. 1990). 
170See Sharp v. State Farm, 938 F. Supp. 395 (W.D. Tex. 1995), aff’d, 115 F.3d 1258 (5th Cir. 

1997). 
171See Balandran v. Safeco Ins. Co., 972 S.W.2d 738 (Tex. 1998). 
172See 972 S.W.2d at 741–42; see also Oram v. State Farm Lloyds, 977 S.W.2d 163, 167 (Tex. 

App. 1998). 
173Rago v. State Farm Mut. Auto. Ins. Co., 355 Pa. Super. 207, 214–215 (1986); Baker v. Aetna 

Casualty & Sur. Co., 309 Pa. Super. 81, 92 (Pa. Super. Ct. 1982), overruled on another point, 

Antanovich v. Allstate Ins. Co., 3320 Pa. Super. 322 (1983), aff’d, 507 Pa. 68 (1985). 
173.1Morris v. Paul Revere Life Ins. Co., 109 Cal. App. 4th 966, 975–76 (2003). 
174Filippo Industs., Inc. v. Sun Ins. Co., 74 Cal. App. 4th 1429 (1999) (“Filippo II”). 
17574 Cal. App. 4th at 1432–1433. 
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spring of 1992.176 A fire occurred on May 14, 1992, destroying over $1.7 million worth of clothing, 

almost half of it domestic goods.177 Filippo had been in the habit of submitting required inventory reports 

late and the last report before the fire was for December, declaring goods worth $647,000.178 In December 

1992, Filippo filed a report showing an inventory for May exceeding $1.5 million.179 While investigating 

the loss, Sun made advances totaling $650,000 by September 1992.180 On January 28, 1993, Sun declined 

to make any further payments, taking the position that domestic goods were not covered and that the 

maximum amount payable was the $647,000 shown by the last pre-fire inventory report.181 Since Sun had 

already paid $650,000, it said nothing more was due. 

Filippo sued, but Sun obtained summary judgment that the last pre-fire inventory report fixed the 

maximum amount due.182 The court of appeals reversed, finding that the late inventory reports affected 

only collection of the appropriate premium, not the amount payable.183 Sun then paid an additional 

$225,876 for the imported goods not covered by its advances, but continued to dispute coverage for the 

domestic goods.184 A jury found that the entire policy limit, including $624,124 for domestic goods, was 

due by January 1, 1993, and that failure to pay the full amount had been in bad faith.185 It awarded 

$4,125,000 in consequential damages for the failure of Filippo’s business and $750,000 in punitive 

damages.186  

Among Sun’s arguments on appeal from the resulting judgment was the claim that its initial 

victory on summary judgment established that its reliance on the inventory report had not constituted bad 

faith. Sun relied particularly on an analogy to the law of malicious prosecution that had been drawn in 

Dalrymple v. United Services Automobile Association.187  

Dalrymple, a military officer, had resisted efforts to hospitalize her for mental illness by 

barricading herself in her quarters and shooting at all who attempted to enter.188 Before she surrendered, 

she shot a police officer in the leg.189 A court martial determined that she was not criminally responsible 

for the incident because she was unable to appreciate the nature and quality or wrongfulness of her 

conduct.190  

The policeman sued for his injuries and Dalrymple demanded a defense from USAA, her 

17674 Cal. App. 4th at 1433. 
17774 Cal. App. 4th at 1433. 
17874 Cal. App. 4th at 1433. 
17974 Cal. App. 4th at 1435. 
18074 Cal. App. 4th at 1435. 
18174 Cal. App. 4th at 1435. 
18274 Cal. App. 4th at 1435. 
183See Filippo Indus., Inc. v. Sun Ins. Co., 42 Cal. Rptr. 2d 182, 185 (Cal. Ct. App. 1995) 

(“Filippo I”). 
184Filippo II, 74 Cal. App. 4th at 1436. 
18574 Cal. App. 4th at 1436. 
18674 Cal. App. 4th at 1436. The jury also awarded $1.5 million in punitive damages against 

McGee, Sun’s managing agent in the United States, but the court of appeal reversed that award. 

74 Cal. App. 4th at 1436. 
187Dalrymple v. United Servs. Auto. Ass’n, 40 Cal. App. 4th 497, 520 (1995). 
18840 Cal. App. 4th at 504. 
18940 Cal. App. 4th at 504. 
19040 Cal. App. 4th at 505–506. 
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homeowner’s insurer.191 While disputing coverage on the basis that the shooting was not an “occurrence” 

(i.e. accident), USAA defended under a reservation of rights.192 USAA also brought an action seeking a 

declaration that there was no coverage. The trial court found coverage and USAA then indemnified 

Dalrymple against the subsequent tort judgment for the policeman.193  

Dalrymple initially was awarded attorneys fees incurred in the coverage action, but the court of 

appeal found that she could not recover such fees without establishing bad faith.194 That issue was tried to 

a jury, with expert testimony on whether USAA had acted reasonably.195 The jury found bad faith, but the 

court of appeal reversed. 

The court reasoned that establishing lack of proper cause for contesting coverage was similar to 

showing lack of probable cause in a malicious prosecution action.196 Any dispute as to the facts the 

insurer had before it, like disputes about the facts known to the instigator of a prosecution, would create a 

jury issue.197 But where the facts known to the insurer were undisputed, the bad faith issue, like the issue 

in a malicious prosecution case, was whether a legally tenable basis for litigation existed.198 That issue “is 

clearly not a matter within the scope of experience of a lay jury. Rather, the trial court is best equipped to 

assess whether the insurer had proper cause to seek a ruling on coverage under the particular 

circumstances.”199  

            In Dalrymple, there was no dispute about the evidence available to the insurer.200 While the claim 

was pending, the insurance law was evolving and uncertain on the relevance of an insured’s mental 

impairment to negate the effect of an intent to injure.201 Given that state of the law, “there was a genuine 

issue as to coverage under this policy and USAA had proper cause at each stage of the proceedings to 

pursue a coverage determination.”202  

The Filippo II court rejected the analogy to malicious prosecution, distinguished Dalrymple, and 

affirmed the bad faith verdict. On the analogy, it reasoned that: 

Malicious prosecution is a disfavored remedy, is a second law suit 

arising from the same facts, follows a prior resolution in the party’s 

favor, is potentially susceptible of other forms of redress, and necessarily 

involves legal knowledge in the evaluation of the defendant’s act (the 

filing of the underlying suit). Nothing disfavors a finding in favor of 

insurance coverage; it has not been preceded by litigation arising on the 

same facts; the insured has gained nothing from prior litigation; the 

19140 Cal. App. 4th at 505. 
19240 Cal. App. 4th at 505. 
19340 Cal. App. 4th at 507. 
194See 40 Cal. App. 4th at 507. 
19540 Cal. App. 4th at 507. 
19640 Cal. App. 4th at 515. 
19740 Cal. App. 4th at 516. 
19840 Cal. App. 4th at 516. 
19940 Cal. App. 4th at 516–17. While Dalrymple itself involved a coverage dispute turning on a 

purely legal issue, the court’s analysis was not limited to disputes of that sort. It applies equally 

to questions of whether the particular information available to an insurer creates a legally tenable 

basis to dispute coverage. 
20040 Cal. App. 4th at 518–19. 
20140 Cal. App. 4th at 521. 
20240 Cal. App. 4th at 523. 
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insured has no other potential redress; legal knowledge is not necessarily 

required to evaluate the reasonableness of an insurer’s actions in denying 

coverage.203  

The court also drew an analogy to the rule governing a liability insurer’s duty to defend, which it 

may not refuse to do merely because it believes (even correctly) that the facts are such that no indemnity 

coverage is due.204 Just as an insurer may not rely on hindsight to defeat the duty to defend, the court 

thought it could not do so to defeat bad faith. 

Finally, the court reasoned that allowing the trial court’s coverage decision to shield the insurer 

from bad faith claims would effectively deny the insured its right to appeal that decision. It felt this 

especially inappropriate “in the insurance coverage context, where legal knowledge is not a 

prerequisite.”205 The court expressed “great faith in the sagacity and reasonableness of trial judges, but we 

decline to impute infallibility to any court … . Mistakes happen, but … a mistake should [not] 

automatically result in depriving an insured of its right to appeal the dismissal of its claim of bad faith.”206 

[C] Filippo Is Unsound 

The Filippo Industries court’s reasoning fails to distinguish between (1) an insurer’s contractual 

obligation to provide the benefits promised by its policy, and (2) its tort obligation of good faith and fair 

dealing in determining whether payment is due. It is true that a finding of coverage is not disfavored. (See 

§ 5.02[2] above.) But deterring an insurer from challenging a questionable claim is disfavored.

Procedurally, bad faith litigation is part of the same suit as the coverage determination, but the two are 

distinct issues with the same relation as between an underlying suit and a malicious prosecution action. 

(Indeed, coverage is often bifurcated and determined before any bad faith trial proceeds.) (See § 18.03 

below.) Moreover, treating the trial court’s coverage ruling as dispositive of the bad faith claim does not 

deny the insured the right to appeal the coverage denial or to obtain full redress for any breach of contract. 

The issue is whether, in addition to recovering full contractual remedies under the insurance 

policy, the insured is also entitled to the extraordinary tort remedy granted to protect against insurer abuse 

in claim handling. Strong reasons of public policy, parallel to those operative in defining the malicious 

prosecution tort, require protection of an insurer’s right to challenge questionable claims. (See § 5.02[2] 

above.) 

In Crescent City Live-Stock Landing & Slaughter-House Co. v. Butchers’ Union Slaughter-House 

& Live-Stock Landing Co.,206.1 the United States Supreme Court held that a judgment in favor of a 

plaintiff, though later reversed, conclusively established that the plaintiff had probable cause to bring suit 

(unless fraud in procuring the judgment were shown). This reflected the “dignity and authority” of the 

initial judgment and the “an invincible presumption of the law that the judicial tribunal, acting within its 

jurisdiction, has acted impartially and honestly.”206.2 An impartial and honest judgment in favor of the 

underlying plaintiff could not be impugned by a collateral finding that the judgment was unreasonable, 

203Filippo Industs., Inc. v. Sun Ins. Co., 74 Cal. App. 4th 1429, 1440 (1999). 
20474 Cal. App. 4th at 1441. 
20574 Cal. App. 4th at 1441. 
20674 Cal. App. 4th at 1441–1442. 
206.1Crescent City Live-Stock Landing & Slaughter-House Co. v. Butchers’ Union Slaughter-

House & Live-Stock Landing Co., 120 U.S. 141 (1887). 
206.2120 U.S. at 159. 
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even if that judgment had been reversed. This remains the prevailing rule.206.3 

Similarly, a trial court’s conclusion, after adversarial presentation, that an insurance claim lacks 

merit is, at a minimum, powerful evidence that the insurer had reasonable grounds to think that a court 

might so conclude.207 It is important to remember that the issue in Filippo Industries was whether Sun’s 

legal position on the proper interpretation of the contract was tenable. The jury would not have been 

permitted to pass on whether Sun’s construction was correct, and there is no reason to allow it to sit in 

judgment (based on conflicting expert testimony) on the reasonableness of the trial court’s prior 

decision.208  

The supposed analogy to the duty to defend ignores differences between the two issues. A duty to 

defend is triggered by a mere potential for indemnity coverage, and the existence (at the time a defense 

was required) of such a potential is not defeated by the fact that no need for actual indemnification 

develops. And the test is not, as it would be in a bad faith case, whether it was reasonable to believe that 

indemnity coverage might not be required. Rather, the test is whether there was any possibility that 

indemnity coverage might be required. Because the substantive standards are almost opposite, no 

procedural analogy is proper. 

206.3W. PAGE KEETON ET AL., PROSSER & KEETON ON TORTS § 120 at 894 (5th ed. 1984) (“A 

recovery by the plaintiff in the original action usually is regarded as conclusive evidence of the 

existence of probable cause, even though it is subsequently reversed, unless it can be shown to 

have been obtained by fraud or other imposition upon the court.”); 

Kansas:  

Vanover v. Cook, 260 F.3d 1182, 1190 (10th Cir. 2001). 
207

Indiana:  

Freidline v. Shelby Ins. Co., 774 N.E.2d 37, 42–43 (Ind. 2002) (while agreeing with court of 

appeals that trial court’s denial of coverage was incorrect, court pointed to that denial in support 

of its holding that the insurer had not acted in bad faith). 

Filippo Industries is particularly troubling because the jury was not permitted to learn that the 

trial court had ruled in Sun’s favor. See Filippo Indus., Inc. v. Sun Ins. Co., 74 Cal. App. 4th 

1429, 1441–42 (1999); Appellant’s Opening Brief, 14, 45–49; (asserting this as error); 

Respondent’s Brief, 45–48 (arguing that offer of this evidence was not properly renewed and that 

its exclusion was proper); Appellant’s Reply Brief, 40–43 (quoting in limine ruling excluding 

this evidence and replying toarguments that exclusion was proper). The court of appeal ruled that 

even an evidentiary presumption based on that ruling would unduly burden the insured. See 

Filippo Indus., 74 Cal. App. 4th at 1441–42. The court of appeal was also troubled by the 

possibility that the trial court’s summary judgment decision might not have been fully considered 

and, so ought not to be accorded conclusive weight on bad faith. 74 Cal. App. 4th at 1441–42. 

But the remedy for oversights of the sort suggested is the litigant’s right to point out those 

oversights on a motion for reconsideration. There is neither need nor reason to substitute later 

tort litigation for that remedy. 
208The malicious prosecution analogy and its implications for division of authority between 

judge and jury is further discussed in § 17.04[2][b]. 
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Apart from its failure to distinguish properly between the insurer’s contractual duties and its tort 

duties, the Filippo Industries court erred in failing to understand the balance struck by bad faith law 

between assuring payment of claims that are clearly due and assuring that questionable claims may be 

challenged. Other courts ought not to follow that decision. 

[D] Possible Exception 

One premise of the argument for regarding a prior finding of no coverage as preclusive of bad 

faith is that the court making that ruling was fully and accurately informed on coverage. If the plaintiff 

can show that, through no fault of the plaintiff, the court which previously ruled in favor of the insurer on 

coverage was not presented with evidence or argument which would have had a reasonable probability of 

altering its ruling, that would justify a fresh consideration of whether, in light of all that the insurer knew 

or should have known at the time it delayed or denied payment, it had a reasonable basis for doing so. 

Even more clearly, if the plaintiff can show that the prior ruling was obtained by presentation of false 

evidence, then that ruling ought not to preclude fresh consideration of bad faith. 

[ii] Authority from Other Jurisdictions 
Absent relevant precedent in the jurisdiction controlling the claim in question, an insurer should 

be able to establish that its legal position is reasonable by pointing to favorable decisions in other 

jurisdictions,209 at least assuming that the law in those jurisdictions is materially similar to that in the 

209

US/Mississippi:  

Dunn v. State Farm Fire & Cas. Co., 927 F.2d 869, 874 (5th Cir. 1991) (Mississippi had not 

decided whether innocent coinsured could recover in arson case, and other jurisdictions were 

split, so issue was fairly debatable); 

US/California:  

Clemco Indus. v. Commercial Union Ins. Co., 665 F. Supp. 816, 830 (N.D. Cal. 1987) (while 

exposure trigger of liability coverage for silicosis was increasingly popular, it was not bad faith 

for insurer to apply manifestation trigger, which was supported by some authority in other 

jurisdictions and not yet clearly rejected by California; insurer had no obligation to yield to 

apparent trend so long as room existed for intelligent disagreement), aff’d mem., 448 F.2d 1242 

(9th Cir.1988); 

California:  

Griffin Dewatering Corp. v. Northern Ins. Co., 176 Cal. App. 4th 172, 202 (2009) (while 

California Supreme court ultimately rejected insurer’s construction of pollution exclusion, fact 

that many courts in other jurisdictions had accepted that construction showed it was reasonable); 

Illinois:  

State Farm Fire & Cas. Co. v. Miceli, 164 Ill. App. 3d 874, 883–884 (Ill. App. Ct. 1987) (some 

jurisdictions would have upheld denial, and prior adverse Illinois authority was arguably 

distinguishable based on possible differences in policy language), appeal denied, 522 N.E.2d 

1257 (Ill. 1988); 

Iowa:  

Amco Ins. Co. v. Stammer, 411 N.W.2d 709, 713 (Iowa Ct. App. 1987); 
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controlling jurisdiction210 and the insured cannot establish that the court(s) in question were not presented 

with some evidence or argument which would have had a reasonable probability of altering their rulings. 

Where there are multiple rulings favoring the insurer, each of them must be shown to be inadequately 

informed in this way to avoid the conclusion that they show the insurer’s action in accordance with those 

rulings to be reasonable. 

One court has called into question an insurer’s ability in some circumstances to establish the 

reasonableness of its position simply by relying on out-of-state authority, though the decision is no longer 

citable as precedent.211 Gourley v. State Farm Mutual Automobile Insurance Co.212 arose out of an 

uninsured motorist claim. The insured was not wearing a seat belt at the time of the accident. The insurer 

contended that her recoverable damages were limited to the harm she would have suffered had she been 

wearing a seat belt. Accordingly, it offered only $25,000 and rejected demands for the $100,000 policy 

limit and $60,000. The insurers conceded that the claim was worth $60,000 absent the seat belt defense. 

An arbitrator later awarded $88,137, which State Farm promptly paid. Gourley then sued for bad faith. A 

jury awarded $15,765 in actual damages and $1,576,500 in punitive damages, to which the trial court 

added prejudgment interest.213 The California Court of Appeal affirmed. In response to State Farm’s 

claim that decisions in other states supported its defense, the court responded that the jury might have 

found otherwise.214 The court further reasoned: 

[W]e do not believe good faith is established merely because a defense is 

“tenable.” As noted, a major purpose of insurance is to provide peace of 

mind through prompt payment. That purpose is frustrated where the 

insurer consciously decides to try out an untested legal argument against 

its own insured.215  

Louisiana:  

Carney v. American Fire & Indem. Co., 371 So. 2d 815, 819 (La. 1979) (relying on cases in 

other jurisdictions favorable to insurer’s position); 

Utah:  

Larsen v. Allstate Ins. Co., 857 P.2d 263, 266 (Utah Ct. App. 1993) (relying on cases in other 

jurisdictions favorable to insurer’s position, even though those cases involved different statutory 

wording and differences led court to different result). 
210For example, Maryland does not construe ambiguities against the insurer as strongly as most 

jurisdictions do. Cheney v. Bell Nat’l Life Ins. Co., 315 Md. 761, 766–767. Thus, a Maryland 

decision favoring an insurer on policy construction may not establish the reasonableness of an 

insurer’s reliance, in a more stringent jurisdiction, on that same construction. 
211As will be seen, the California Supreme Court granted review, albeit limited to another point. 

Under California practice, a grant of review prevents publication in the official reports, which 

precludes citation of the appellate opinion as precedent. Cal. R. of Ct., R. 8.1115. 
212Gourley v. State Farm Mutual Automobile Insurance Co., 265 Cal. Rptr. 634 (Ct. App. 1990), 

rev’d as to prejudgment interest, 53 Cal. 3d 121 (1991). 
213265 Cal. Rptr. at 637. 
214The suggestion that this issue was one for a jury to resolve based on expert testimony is rather 

startling. There appear to be no significant discussions in bad faith cases of whether such issues 

are for court or jury, but virtually all of the cases treat the issue as one for the court. Moreover, 

there would seem to be no proper basis on which a jury could find untenable a legal position 

upheld by other jurisdictions. (See § 17.04[2]) 
215265 Cal. Rptr. at 638 (citation and footnote omitted). 
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This is unsound. The limitation placed on an insurer by the duty of good faith is a prohibition of 

withholding payment without some legitimately arguable basis for doing so. If there is a basis to dispute 

the claim, the insurer is not required to dissipate its assets by paying the claim and others like it pending 

adjudication of a similar issue arising in a third-party case. In the absence of contrary precedent in the 

controlling jurisdiction, the existence of favorable precedent in other states should establish as a matter of 

law the debatability of the position, thereby precluding any bad faith liability. 

[iii] Open Issues of Law—Illustrative Case 
Many courts have found insurer legal positions reasonable, even in the absence of clear supporting 

authority, because the issue was an open one or one of first impression in the controlling jurisdiction.216 

Courts find this conclusion especially appropriate when existing authority is complex, confused, or points 

in different directions.217 However, the mere absence of a case specifically rejecting the insurer’s position 

216

US/Mississippi:  

Gorman v. Southeastern Fid. Ins. Co., 775 F.2d 655, 659 (5th Cir.1985); 

Hawaii:  

Colonial Penn Ins. Co. v. First Ins. Co., 71 Haw. 42, 44 (1989); 

Idaho:  

Squire v. Exchange Ins. Co., 116 Idaho 251, 253 (1989); 

Massachusetts:  

Boston Symphony Orchestra, Inc. v. Commercial Union Ins. Co., 406 Mass. 7, 14–15 (1989); 

Virginia:  

Scottsdale Ins. Co. v. Glick, 240 Va. 283, 290 (1990). 
217

US/Georgia:  

Shipes v. Hanover Ins. Co., 884 F.2d 1357, 1361 (11th Cir. 1989) (no authoritative precedent on 

point, and dicta in two cases on other subjects assumed method of calculation different from that 

adopted by court in rejecting insurer’s argument); 

US/Illinois:  

Pohrer v. Title Ins. Co., 652 F.Supp. 348, 355 (N.D. Ill. 1987) (some case law on other subjects 

arguably supported insurer’s construction of its exclusion, and case required resolution of 

ambiguities in both contract language and state law); 

US/Oklahoma:  

Duckett v. Allstate Ins. Co., 606 F.Supp. 728, 731 (W.D. Okla. 1984) (authority relied upon in 

rejecting insurer’s position “does not mandate that result; the case is inapposite factually and the 

language relied on, while persuasive, is mere dicta”); 

Georgia: 
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does not make that position reasonable if it is contrary to clear statutory or policy language218 or to 

authority that provides adequate guidance to resolve the issue.219  

Johnson v. Nat’l Union Fire Ins. Co., 177 Ga. App. 204, 207 (Ga. Ct. App. 1985) (issue one of 

first impression in Georgia, and insurer’s position was reasonable despite its knowledge of 

contrary decisions in other states under different statutory schemes); 

Louisiana:  

Fay v. Willis, 577 So. 2d 1147, 1152 (La. Ct. App.) (statutory language and a postclaim supreme 

court decision both gave some support to insurer’s rejected argument), writ denied, 584 So. 2d 

1159 (La. 1991); 

Pennsylvania:  

Rago v. State Farm Mut. Auto. Ins. Co., 355 Pa. Super. 207, 214–215 (Pa. Super. Ct. 1986) 

(insurer’s position had been rejected by appellate court, but a subsequent supreme court decision 

on another issue had cast doubt on that result); 

Washington:  

Starczewski v. Unigard Ins. Group, 61 Wn. App. 267, 273 (insurer’s position was reasonable 

even though 1927 case it relied upon was distinguishable because it involved more explicit 

policy language), review denied, 117 Wn. 2d 1017 (1991). 
218

Georgia:  

State Farm Fire & Casualty Co. v. Martin, 174 Ga. App. 308, 310 (1985); 

Oklahoma:  

Buzzard v. Farmers Ins. Co., 824 P.2d 1105, 1112 (Okla. 1991) (though not directly foreclosed 

by precedent, asserted requirement that tortfeasor’s limits be exhausted before underinsured 

motorist benefits were due was contrary to clear statutory policy). 
219

Arkansas:  

Shepherd v. State Auto Property & Casualty Ins. Co., 312 Ark. 502, 513 (1993) (no case law 

existed on validity of offsets to underinsured motorist coverage, but existing case law on 

uninsured motorist coverage was so analogous as to render insurer’s position unreasonable); 

California:  

Beck v. State Farm Mut. Auto. Ins. Co., 54 Cal. App. 3d 347, 354–355 (1976) (insurer’s position 

“patently untenable”); 

Louisiana:  

Guitreau v. State Farm Mut. Auto. Ins. Co., 540 So. 2d 1097, 1102 (La. Ct. App. 1989) (“where 

sufficient jurisprudence exist to give guidance … in determining whether a claim should be 

denied, the risk of erroneous interpretation falls on the insurer”); 

Pennsylvania:  

Patterson v. Nationwide Mut. Ins. Co., 358 Pa. Super. 167, 175 (Pa. Super. Ct. 1986) (insured’s 
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A particularly strong statement of the latter point is found in Verbaere v. Life Investors Insurance 

Co. of America,220 in which the Illinois Appellate Court upheld an award of attorney fees and a statutory 

penalty for “vexatious and unreasonable” failure to pay a disability insurance claim. The plaintiffs, 

Angela and Peter Verbaere, had purchased a credit disability policy to cover indebtedness secured by their 

home and motor home. In December 1978 Peter suffered severe head injuries that left him permanently 

disabled. Two other disability insurers made lump-sum payments, thereby reducing the indebtedness. Life 

Investors commenced $125 monthly payments, as provided in the policy. 

In March 1982 the Verbaeres sold their residence and, to obtain release of the mortgage, 

substituted a cash deposit as collateral for the loan. When the sale was completed and the mortgage 

released, the bank improperly seized the cash collateral and applied it to retire the loan.221  

When the bank notified Life Investors that the loan had been repaid, Life Investors terminated its 

payments, invoking a contractual provision specifying that the insurance would be cancelled and a partial 

refund issued “[i]f through prepayment, renewal, refinancing, or otherwise, the indebtedness in 

connection with which this insurance is written is discharged prior to its scheduled maturity date.”222 The 

insurer’s refusal to pay the remaining benefits due as of the time the collateral was seized was found 

improper on a prior appeal.223 As the court explained, the provision upon which Life Investors relied 

related to cancellation of the insurance (and partial refund of premium) when payment of the loan prior to 

disability eliminated the hazard insured. A more relevant provision, dealing with beneficiaries, called for 

payment to the creditor, to the extent of its interest, with any remaining balance due to the insured. This 

accorded with the indication in Vogelsang v. Credit Life Insurance224 that benefits vested with the onset of 

disability. 

The sole issue in the subsequent appeal concerned the award for “vexatious and unreasonable” 

denial. The court approvingly quoted the trial court’s conclusion that the insurer’s position had been taken 

“in the teeth” of Vogelsang.225 Moreover, it found it “noteworthy … that Life Investors has never offered 

even a colorable explanation as to why the beneficiary provision does not govern the facts before the 

court.”226 Further, the error of its position was at least implicitly established in Verbaere I, although that 

was not the precise issue before the court. Especially in light of this precedent, a penalty clearly was 

appropriate: 

We do not understand why Life Investors—which underwrote the risk of 

disability, fixed the premium, and provided for a partial refund of the 

premium in the event of early discharge of the loan—appears to have 

difficulty understanding the nature of credit disability insurance and its 

own clearly worded beneficiary provision. Nor do we find persuasive 

Life Investors’ attempt to minimize the precedential value of Vogelsang 

entitlement to benefits “easily deducible” from prior authority), appeal denied, 575 Pa. 582 

(1987). 
220Verbaere v. Life Investors Ins. Co. of Am., 226 Ill. App. 3d 289 (1992) (“Verbaere III”). 
221The propriety of this seizure was at issue in Verbaere v. Community Bank, 148 Ill. App. 3d 

249 (Ill. App. Ct. 1986) (“Verbaere I”), appeal denied, 505 N.E.2d 363 (1989). The litigation 

with the bank settled after the decision in Verbaere I. 
222226 Ill. App. 3d at 294. 
223Verbaere v. Life Investors Inc. Co. of Am., 157 Ill. App. 3d 676 (1987) (“Verbaere II”). 
224Vogelsang v. Credit Life Ins., 119 Ill. App. 2d 67 (1970). 
225Verbaere III, 226 Ill. App. 3d at 295. 
226226 Ill. App. 3d at 296. 
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as an excuse for pursuing an obtuse legal theory based on the 

cancellation clause in its policy. Vogelsang’s reasoning strongly 

discredits the position Life Investors takes here, as do the comments in 

Verbaere I.227  

With specific reference to the point under discussion here, prior precedent adverse to the insurer’s 

position was not necessary to support the penalty: 

[C]ase law will not always exist to aid in issues of policy construction, 

and an insurance company should not prop up an unreasonable 

interpretation with the fortuity that no court has yet squarely ruled on the 

precise position it takes. Lack of case precedent may be attributable to 

the possibility that other insurance companies faced with the same 

situation as exists in the pending case would not have attempted to 

defend on the grounds asserted by Life Investors. As the court noted in 

Vogelsang, the insurer in that case agreed that the insured’s payment of 

the underlying debt did not bar the cause of action for credit disability 

insurance. 

The policy provisions excerpted in this opinion are not highly technical, 

obscure, or conflicting. They are not ambiguous. There are no disputed 

factual issues involved. Life Investors has persisted in a plainly 

unreasonable interpretation of its policy and we conclude that the trial 

court did not abuse its discretion in awarding sanctions.228  

Thus, insurers asserting positions not supported by precedent at least must be sure that they have a 

reasonable basis in policy language and are not effectively foreclosed by closely analogous precedent. 

[iv] Special Considerations Regarding Policy Interpretation and Ambiguity 
When the insurer’s legal position is based on a disputed interpretation of its own policy language, 

special considerations apply. Ordinarily, the insurer is solely responsible for the drafting of the 

contractual language employed.229 When this is the case, all jurisdictions will construe ambiguities against 

the insurer, and most jurisdictions will do so quite strongly.230 Thus, the mere fact that the policy 

language is capable of having the meaning that the insurer urges cannot be enough to shield the insurer 

absolutely from bad faith liability. As one court has observed: 

If the insurer’s interpretation of its own contract as excluding coverage 

could render an insured’s claim “fairly debatable,” then insurers would 

be encouraged to write ambiguous insurance contracts, secure in the 

knowledge that an obscure portion of the policy would provide an 

absolute defense to a claim of bad faith.231  

227226 Ill. App. 3d at 298. 
228226 Ill. App. 3d at 298–299 (emphasis original). 
229Occasionally, policy language is not drafted by either party to the contract, but is negotiated 

with a large insured or trade association or prescribed by statute. 
230See JEFFREY E. THOMAS, THE NEW APPLEMAN ON INSURANCE LAW, LIBRARY EDITION § 5.02. 
231Sparks v. Republic Nat’l Life Ins. Co., 132 Ariz. 529, 539 (Sup. Ct.), cert. denied, 459 U.S. 

1070 (1982). Arizona permits bad faith liability only when the insurer knows its position has no 

basis or fails to determine whether its position is tenable. Rawlings v. Apodaca, 151 Ariz. 149, 

160 (Sup. Ct. 1986). Accordingly, the insurer’s subjective belief in the validity of its 
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  Notably, some courts in Louisiana appear to have embraced the opposite extreme: 

“An insurer must take the risk of misinterpreting its policy provisions. If 

it errs in interpreting its own insurance contract, such error will not be 

considered as a reasonable ground for delaying the payment of benefits, 

and it will not relieve the insurer of the payment of penalties and 

attorney’s fees.”232  

The very case on which these courts have relied (directly or indirectly), however, refutes this 

seemingly absolute rule. Despite construing policy language unfavorably to the insurer, the court in 

Carney v. American Fire & Indemnity Co.233 held that penalties could not be awarded because the 

insurer’s position was amply supported by authority from other states.234 Other Louisiana cases indicate 

that a reasonable policy interpretation, even if rejected, will preclude penalties.235 Courts in other states 

uniformly take that view.236  

       The correct rule is that the insurer must take due account of the applicable rules calling for 

construction of ambiguities against it when it denies a claim based on a disputed policy interpretation. It 

must have reasonable grounds to contend that the policy is unambiguous and that it refutes the 

interpretation urged by the insured. It should not matter if one or more courts have found the policy 

interpretation is a defense to liability, but the existence of that belief ordinarily is a jury question. 

Sparks, 132 Ariz. at 539. 
232Clement v. Sontheimer Offshore Catering Co., 577 So. 2d 1083, 1087 (La. Ct. App. 1991) 

(quoting Carney v. American Fire & Indem. Co., 371 So. 2d 815, 819 (La. 1979)); see also 

Futrell v. Premiere Life Ins. Co., 526 So. 2d 1382, 1385 (La. Ct. App.), writ denied, 532 So. 2d 

155 (La. 1988). 
233Carney v. Am. Fire & Indem. Co., 371 So. 2d 815 (La. 1979). 
234371 So. 2d at 819. 
235Yuratich v. Cont’l Cas. Co., 517 So. 2d 1212, 1216 (La. Ct. App. 1987), writ denied, 519 So. 

2d 145 (La. 1988); Landry v. Travelers Ins. Co., 488 So. 2d 379, 382 (La. Ct. App. 1986), writ 

denied, 491 So. 2d 23 (La. 1987); Stewart v. La. Farm Bur. Mut. Ins. Co., 420 So. 2d 1217, 1220 

(La. Ct. App. 1982). 
236E.g.,  

California:  

Congleton v. Nat’l Union Fire Ins. Co., 189 Cal. App. 3d 51, 59 (1987) (summary judgment on 

bad faith affirmed because insurer’s interpretation was not “inherently unreasonable”); 

Illinois:  

Butler v. Economy Fire & Cas. Co., 199 Ill. App. 3d 1015, 1023 (1990) (insurer raised bona fide 

question of policy interpretation); 

Texas:  

Nat’l Union Fire Ins. Co. v. Hudson Energy Co., 780 S.W.2d 417, 427 (Tex. Ct. App. 1989) 

(insurer presented “legitimate question of policy construction” rather than a “strained and 

unconscionable interpretation”). 
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ambiguous on the point in question if reasonable minds could differ on the issue of ambiguity. As long as 

that is true, the matter remains fairly debatable. 

            The issue was examined in Griffin Dewatering Corp. v. Northern Insurance Co.236.1 The insurer 

there had denied a duty to defend on a basis widely accepted in other jurisdictions (and by some local 

appellate decisions) but which was ultimately rejected by the California Supreme Court. The court 

concluded, as a matter of law, that the insurer’s action had reasonable basis. 

The general rule is that “in asserting a contractual position, an insurance company must take a 

reasonable position under rules of contract interpretation, which rules generally favor policyholders. For 

example, if there is an ambiguity in an insurance policy provision, the insurance company must interpret 

the ambiguity in favor of the policyholder.236.2 But the question of whether there is ambiguity is different, 

governed by a rule that 

The question of whether an insurance contract is, in context, ambiguous 

at all, is one where the insurance company may, if reasonable, take a 

position that “benefits its own interest.” Otherwise, a liability insurance 

company would lose every time the policyholder could find a court—

anywhere, in any jurisdiction (even if that court was having a bad day)—

that took the policyholder’s side of a given question of law over the 

interpretation of contract language, and even if that court employed a 

rationale that would be generally at odds with California rules regarding 

interpretation of policy language. It would mean that an insurance 

company could never argue in favor of its side in a pure question of law 

if there were some court somewhere that had taken the opposite view.236.3 

Nor does the fact that different courts have disagreed about the meaning of a policy provision 

establish that it is ambiguous.237  

            In Pedicini v. Life Insurance Co. of Alabama,237.1 the Sixth Circuit held that the relevant language 

in a medical insurance policy was ambiguous and further held that the insurer had acted in bad faith by 

refusing to recognize that ambiguity. In 1990, Pedicini purchased a supplemental cancer insurance policy 

from Life Insurance Co. of Alabama (“LICOA”). Effective October 1, 2001, he replaced that policy with 

a more restrictive one to lower his premiums. The newer policy provided for payment of “actual charges” 

for chemotherapy and radiation received as treatment for cancer; it defined “actual charges” as “actual 

charges made by a person or entity furnishing the services treatment or material.” In 2007, Pedicini was 

diagnosed with cancer. After he began receiving qualifying chemotherapy and radiation treatments, 

LICOA made payments based on the discounted amounts the providers agreed to accept from Medicare, 

rather than the amounts billed. (The actual bills were paid by Medicare and a Medicare supplemental 

policy, so Pedicini had no out-of-pocket cost, but this policy allowed for possible double payment.) 

Pedicini sued.237.2  

Discovery revealed that, until eight months before selling the newer policy to Pedicini, LICOA 

had paid benefits under policies using the same language as Pedicini’s based on the amount billed, rather 

236.1Griffin Dewatering Corp. v. Northern Ins. Co., 176 Cal. App. 4th 172, 208–09 (2009). 
236.2176 Cal. App. 4th at 208 (emphasis original). 
236.3176 Cal. App. 4th at 208 (emphasis original). 
237176 Cal. App. 4th at 209. 
237.1Pedicini v. Life Ins. Co. of Ala., 682 F.3d 522 (6th Cir. 2012). 
237.2682 F.3d at 524–25. 
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than on the discounted amount accepted. LICOA said this was a response to changes in medical billing 

practices. But it gave no notice to policyholders of the change, even though it significantly reduced 

payments.237.3  

In Pedicini’s suit, the district court gave summary judgment for Pedicini on the contract claim, 

holding the policy language ambiguous. But it concluded that this issue was fairly debatable, so it gave 

summary judgment to LICOA on the bad faith claim. The Sixth Circuit affirmed as to the contract but 

reversed on bad faith, remanding for further proceedings.237.4  

LICOA relied on a district court decision that upheld its interpretation of the language. The Sixth 

Circuit relied instead on more recent decisions by the Fourth and Fifth Circuits237.5 finding the language 

ambiguous, particularly in light of the fact that the insurers, like LICOA, had previously interpreted the 

same language differently. The Sixth Circuit distinguished a case where the Eleventh Circuit had 

interpreted the phrase “actual charges incurred” to mean the discounted amount accepted.237.6 The Sixth 

Circuit concluded it would have been unnecessary for that policy to add the word “incurred” had “actual 

charges” been unambiguous. 

It summarized its contractual holding as follows: 

As evidenced by the decisions of our sister circuits, the thoughtful 

arguments presented by both parties, and LICOA’s shift in its benefit-

payment practices, it is clear that “a reasonable person would find [the 

term “actual charges”] susceptible to different or inconsistent 

interpretations” thus making it ambiguous under Kentucky law. We 

agree with the Fifth Circuit that dictionary definitions are unhelpful, as 

“real” and “existing” charges could just as reasonably refer to the billed 

amount as well as to the amount accepted as full payment. Moreover, the 

fact that LICOA paid benefits equal to the amount billed for 

approximately twenty years prior to February 2001 seriously undermines 

its position that the term “actual charges” unambiguously means the 

amount accepted as full payment. While perhaps LICOA is uncannily 

altruistic, it is more likely that the change in its benefit-payment practices 

reflects LICOA’s own struggles with the ambiguous terms of its policies. 

Because the term is ambiguous, it must be construed in favor of Pedicini 

as a matter of Kentucky law.237.7  

Under Kentucky law, proof of bad faith required Pedicini to establish, in addition to a right to 

payment of the claim, that LICOA lacked a reasonable basis in law or fact to deny the claim and that it 

knew or recklessly disregarded the lack of a reasonable basis. As to the first of these requirements, the 

Sixth Circuit concluded that 

An objective assessment of the legal landscape evidences that LICOA 

lacked a reasonable basis in law for disputing Pedicini’s claim to benefits 

237.3682 F.3d at 524–25. 
237.4682 F.3d at 524. 
237.5Ward v. Dixie Nat’l Life Ins. Co., 2007 U.S. App. LEXIS 27699, at *16–17 (4th Cir. Nov. 

29, 2007) (unpublished opinion), cert. denied, 555 U.S. 938 (2008); Guidry v. Am. Pub. Life Ins. 

Co., 512 F.3d 177, 184 (5th Cir. 2007). 
237.6Phila. Am. Life Ins. Co. v. Buckles, 2009 U.S. App. LEXIS 23406, at *4–10 (11th Cir. Oct. 

23, 2009). 
237.7Pedicini, 682 F.3d at 528 (citation omitted). 
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according to his interpretation of “actual charges.” Under clearly 

established Kentucky law, ambiguous contractual terms are construed in 

favor of the insured. The term “actual charges” is “patently ambiguous,” 

the use of the term in the supplemental policy is hopelessly circular, as 

the term “actual charges” even appears within its own definition in the 

policy. Moreover, for twenty years prior to February 2001, LICOA had 

paid benefits equal to the amount billed by medical providers, inspiring 

expectations among its policyholders regarding the value of their 

benefits. In light of these facts, LICOA should have realized that 

unilaterally altering its definition of “actual charges” was likely to result 

in legal claims against it by its policyholders and that, under Kentucky 

law, LICOA would lack a reasonable basis for denying those 

policyholders relief. LICOA points to no legal authority 

contemporaneous with its February 2001 policy change suggesting 

otherwise. The opinions that LICOA cites as “recognized authorities” in 

support of its position all post-date February 2001 and thus could not 

have informed LICOA’s determination of the reasonableness of its action 

at that time. As a result, it is difficult to see how LICOA can maintain 

that the proper resolution of its dispute with Pedicini is “fairly debatable 

as a matter of law.”237.8  

There were factual issues as to LICOA’s knowledge or reckless disregard of the lack of a 

reasonable basis, and the court remanded for further proceedings on that issue.237.9  

LICOA relied on the holding that “where there is a legitimate first-impression coverage question 

for purposes of Kentucky law and recognized authorities support the insurer’s position in denying 

coverage, the insured’s claim is fairly debatable as a matter of law and will not support a claim of bad 

faith.”237.10 LICOA’s problem was that the only authority it could find to support its position was a single 

district court decision that had since been rejected by two appellate decisions, in addition to being 

contrary to LICOA’s own twenty-year practice. 

Thus, insurers asserting positions not supported by precedent at least must be sure that they have a 

reasonable basis in policy language and are not effectively foreclosed by closely analogous precedent or 

by their own prior practices. 

[v] Advice of Counsel or Industry Custom 
Courts occasionally cite an insurer’s compliance with the advice of counsel or industry custom as 

positive factors in rendering summary judgment on bad faith.238 The general view is that these are 

237.8682 F.3d at 529 (citations omitted). 
237.9682 F.3d at 529–30. 
237.10Empire Fire & Marine Insurance Co. v. Simpsonville Wrecker Service, Inc., 880 S.W.2d 

886, 891 (Ky. 1994). 
238

US/California:  

Hanson v. Prudential Ins. Co., 783 F.2d 762, 767 (9th Cir.1985); 

Alabama:  

Davis v. Cotton States Mut. Ins. Co., 604 So. 2d 354, 359–60 (Ala. 1992); 
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relevant factors in defense at trial, but they are not absolute defenses of the sort that can be the basis for 

summary judgment. (See §§ 8.09–8.10 above.) 

In jurisdictions requiring a subjective element to establish bad faith, sincere reliance on advice of 

counsel sought in good faith presumably is a complete defense to bad faith.239 However, the sincerity of 

the belief and the good faith in seeking the advice (e.g., from a lawyer who will give a real answer, as 

opposed to finding any way at all to give the desired answer) often will be questions for the trier of fact. 

[c] Claims of Bad Faith Denial of Duty To Defend Require Special 
Consideration Because Legal Standard for Duty To Defend Is Different from 

Other Coverage Standards 
      Existence of a duty to defend depends primarily on whether the complaint against the insured 

alleges any liability that, if proven, could result in a covered judgment. (See §§ 3.02[1]–[3] above.) So 

long as the insurer’s decision is made solely on that basis, it is involves a pure legal issue, which would 

be determined by the court if litigated. As such, the relevant test for any claim of bad faith denial of the 

defense is whether there was a reasonable legal argument for the insurer’s position. (See also § 3.08[3] 

above.) Of course, any such argument must take account of the very pro-insured standard for determining 

coverage. (See § 17.03[5][b][iv] above.) But the law on the issue need not be settled, so long as the 

Massachusetts:  

Boston Symphony Orchestra, Inc. v. Commercial Union Ins. Co., 406 Mass. 7, 15 (1989); 

Utah:  

Larsen v. Allstate Ins. Co., 857 P.2d 263, 266 (Utah Ct. App. 1993); 

cf. 

Mississippi:  

Cossitt v. Nationwide Mut. Ins. Co., 551 So. 2d 879, 885 (Miss. 1989) (reasonable for insurer to 

have delayed acceptance of coverage while consulting counsel, who advised that its initial 

coverage defense was clearly foreclosed, after which insurer acknowledged coverage). 

Much more commonly, courts rely on advice of counsel as a basis for precluding assessment of 

punitive damages. E.g., Szumigala v. Nationwide Mut. Ins. Co., 853 F.2d 274, 281–82 (5th 

Cir.1988) (MS law); Gorman v. Southeastern Fidelity Ins. Co., 775 F.2d 655, 659 (5th Cir.1985) 

(MS law). 
239Alabama: Davis v. Cotton States Mut. Ins. Co., 604 So. 2d 354, 359–60 (Ala. 1992) (insurers 

filed a declaratory judgment action after counsel confirmed their uncertainty regarding the 

applicability of an exclusion for off-road vehicles; court affirmed summary judgment for the 

insurers on bad faith, finding “no indication in the record that the insurers were not entitled to 

rely on their lawyer’s advice”); 

Brandon v. Sterling Colorado Beef Co., 827 P.2d 559, 561 (Colo. Ct. App. 1991) (insurer took 

what plaintiffs’ expert characterized as a virtually hopeless appeal of a workers’ compensation 

award, but insurer’s reliance on the advice of counsel precluded establishment of the subjective 

element of bad faith). 
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insurer can make a reasonable argument that there is no duty to defend.240 The standard for what 

constitutes a reasonable basis to deny converage is the same on duty to defend as in ordinary first-party 

cases.241  

Many jurisdictions require the insurer to consider extrinsic facts (ones not alleged in the 

complaint) which the insurer knows (or, in some cases, should have learned) that may establish a duty to 

defend not evident from the allegations of the complaint. (See § 3.02[4][a] above.) In such cases, there 

may be factual disputes about what the evidence in question established, and there may be a question 

about whether doubtful evidence can create a duty to defend. Factual disputes about what the evidence 

establishes might be subject to the directed-verdict rule, unless the relevant law holds that doubtful 

evidence can create a duty to defend. That question itself might create a genuine legal dispute. 

Some jurisdictions permit the insurer, under some circumstances, to consider some types of 

extrinsic facts which defeat coverage. (See § 3.02[4][b] above.) Any denial of a defense based on such 

evidence must respect the limits and evidentiary standards imposed by local law. For example, California 

allows an insurer, where a defense is otherwise called for by the allegations of the complaint, to decline to 

defend based on extrinsic facts only if those facts are undisputed. (See § 3.02[4][b][vii] above.) 

Accordingly, in contrast to the usual rule that a genuine issue of fact on coverage defeats a bad faith 

claim, a genuine issue of extrinsic fact would require a defense and preclude a good faith refusal to 

defend.242  

Washington holds that “[t]he insurer is entitled to investigate the facts and dispute the insured’s 

interpretation of the law, but if there is any reasonable interpretation of the facts or the law that could 

result in coverage, the insurer must defend.”243 Contrary to the law elsewhere (see § 3.02[3] above), this 

apparently includes giving the insured the benefit of at least some doubts regarding the interpretation of 

the insurance policy. When an insurer denies a defense “based on arguable legal interpretation of its own 

policy” and fails to “avail itself of legal options such as proceeding under a reservation of rights or 

seeking declaratory relief,” it can be found in bad faith as a matter of law.244 Again, the existence of a 

genuine issue on coverage may create, rather than preclude, bad faith. 

[d] Unless Insurer’s Legal Position Is Sanctionable, That Argues Against 
First-Party Bad Faith 

This review of the law governing summary judgment in legal disputes and its juxtaposition with 

the review of the directed-verdict rule suggests that there may be an analogue applicable in determining 

when an insurer’s legal position regarding a claim can subject it to bad faith exposure. Rule 11 of the 

240Griffin Dewatering Corp. v. Northern Ins. Co., 176 Cal. App. 4th 172, 206 (2009). 
241176 Cal. App. 4th at 206. 
242This point was made in Delgado v. Interinsurance Exchange of the Automobile Club, 152 Cal. 

App. 4th 671, 692–693 (2007), rev’d on other grounds, 47 Cal. 4th 302 (2009). The grant of 

review precludes citation in California of the court of appeal opinion in Delgado. See Cal. R. of 

Ct., R. 8.1115. The genuine dispute doctrine in context of a bad faith breach of the duty to 

defend was briefly discussed in two other decisions, but both courts declined to rule on the issue 

because the insurer failed to show how it was applicable under the circumstances of the case. 

Century Surety Co. v. Polisso, 139 Cal. App. 4th 922, 951 (2006); Perez v. Fire Ins. Exch., No. 

F043931, 2005 Cal. App. Unpub. LEXIS 11088, at *59–60 (Cal. Ct. App. 5 Dist. Nov. 30, 

2005). Thus, although unreported, Delgado is the only California decision that has substantively 

addressed application of the doctrine to bad faith cases involving breach of the duty to defend. 
243Am. Best Food, Inc. v. Alea London, Ltd., 168 Wash. 2d 398, ¶ 7 (2010). 
244168 Wash. 2d 398, ¶ 20. 
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Federal Rules of Civil Procedure (like similar rules and statutes in many states) requires an attorney (or an 

unrepresented party) filing a pleading to certify that it “is warranted by existing law or a good faith 

argument for the extension, modification, or reversal of existing law.”245 This rule subjects an attorney 

signing such a pleading to sanctions if there is no reasonable basis on which the pleading could have been 

so certified.246 Thus, a legal position that would subject an attorney to sanctions if asserted in a pleading 

at the time the insurer relies upon that position appears to be necessary to subject an insurer to bad faith 

liability. 

[e] There May Be Special Problems When Basis for Denial Implicates 
Insurer’s Own Handling of Policy—Illustrative Cases 

[i] Gulf Atlantic Life Insurance Co. v. Barnes 
A number of cases demonstrate that courts are especially critical of legal justifications offered for 

denial of claims when the problem was created, wholly or in significant part, by the insurer’s own 

handling of the policy or of the claim. An example is Gulf Atlantic Life Insurance Co. v. Barnes.247 The 

plaintiff in this case apparently was a poor and ill-educated single mother of seven248 who purchased life 

insurance on her own life and those of her children. By arrangement among her employer, the insurer, and 

a credit union, the premiums were advanced by the credit union (which remitted them directly to the 

insurer), and the credit union was repaid by weekly payroll deductions (in this case $4 per week). 

The policy for which the plaintiff applied would have provided benefits of $9,683 on her death 

and $1,000 on the death of any child. As issued, the policy provided for benefits of $7,437 on the death of 

the plaintiff and $7,000 on the death of any child, but the application was attached to and made a part of 

the policy. A child died in September 1978, and the insurer initially drew a check for $7,000. The agent to 

whom the check was sent for delivery to the plaintiff pointed out that the amount did not correspond to 

the application. An executive of the insurer determined that there had been an error in processing the 

application and that the policy should be corrected and a $1,000 death benefit paid in accordance with the 

corrected policy. This was done in November 1978. The jury might have found that no explanation was 

ever provided to the plaintiff,249 though she and her neighbors who orally questioned the amount of the 

payment were assured that it was correct and one neighbor was told there had been an unspecified clerical 

error. 

On June 7, 1979, an attorney for the plaintiff wrote to the insurer. On June 22, 1979, he filed suit 

for bad faith. On June 28, before receiving service, the insurer attempted to contact the attorney to offer 

the $6,000 difference between the benefits claimed and the amount previously paid. When it reached the 

attorney after service, he rejected that offer and demanded more.250 The insurer then counterclaimed for 

245FED. R. CIV. P. 11. 
246See Dura Sys., Inc. v. Rothbury Invs., Ltd., 886 F.2d 551, 556 (3d Cir.1989). 
247Gulf Atl. Life Ins. Co. v. Barnes, 405 So. 2d 916 (Ala. 1981). 
248The opinion does not indicate whether the insured had a husband in the household, but the 

extensive factual recitation makes no mention of one and gives a clear impression that the 

insured was the sole support of herself and her children. 
249No written explanation was provided, and plaintiff never made a written request for one. The 

insurer maintained that the selling agent was supposed to explain when he delivered the check, 

but the plaintiff denied receiving any explanation. 405 So. 2d at 922–23. 
250The plaintiff allegedly suffered emotional distress due to her difficulty in paying a large 

funeral bill. 405 So. 2d at 922. She took the policy, as initially issued, to the funeral home and 

assigned the benefits to the funeral home. 405 So. 2d at 919. One suspects that the expense of the 
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reformation of the contract to conform to the application, alleging the mistake in the specification of death 

benefits in the policy as issued. However, in discovery the insurer simultaneously asserted mistaken 

issuance and conceded that the failure to pay the stated benefit was mistaken.251  

The jury awarded policy benefits of $6,000 plus interest and undifferentiated “compensatory and 

punitive damages” of $1,100,000. The Alabama Supreme Court found the extracontractual award 

excessive and reduced it to $100,000, but otherwise affirmed.252 In particular, the court concluded that the 

jury might have found issuance of the policy deviating from the application to be a counteroffer, accepted 

by the plaintiff (presumably by payments on the premium note without protest of the discrepancy).253  

Undisputed evidence supported the insurer’s claim that the policy as issued was the product of a 

computerized scrivener’s error.254 Under the standard practices for the policy form in question, purchase 

of one unit of children’s coverage insured each of the policyholder’s children, however numerous, for 

$1,000, at a cost of $7.50 per year. The death benefit for the plaintiff specified on the application was the 

amount that could be purchased for the $4 weekly payment after allowing for the premium for one unit of 

children’s coverage. The insurer’s personnel who processed the policy were not familiar with the form 

and thought that the plaintiff’s seven children called for seven units of children’s coverage. The computer 

then calculated a premium of $52.50 for $7,000 coverage per child and reduced the plaintiff’s death 

benefit in accordance with the $45 reduction in premium available for that coverage. No one, insurer or 

insured, appears to have noted the discrepancy between policy and application until after the child’s 

death. 

Based on this undisputed factual scenario, the insurer would seem to have had a tenable legal 

argument that the policy should be reformed and that, once this was done, only $1,000 was due. 

Dissenting members of the court, while rejecting this argument as a basis for reversal of the award of 

benefits, would have found it sufficient to preclude bad faith: 

In order for the tort of bad faith to arise, it must be established that there 

was no question as to the terms, conditions or obligations of the parties 

under the contract. Since there was a variance between the $1,000 

children’s rider benefit amount on the application, and the face amount 

of the policy, there was a justiciable controversy between the parties as 

to the correct amount due and owing … . Under all the facts of this case, 

it is plain that a valid and subsisting dispute existed between the insured 

and the insurer as to the amount of insurance payable under the 

children’s rider, and that this dispute was not finally resolved until today, 

when this Court affirmed the judgment entered upon a jury verdict that 

funeral resulted in part from reliance on the ostensible $7,000 death benefit, but the court does 

not note any evidence so indicating or point out the possibility. However, while such detrimental 

reliance on the contract, as written, presumably would be a defense to reformation, the insurer 

had no notice of it in advance of suit, so it would not seem to provide support for a claim of bad 

faith. 
251405 So. 2d at 923. These two positions were inconsistent, though the insurer does not appear 

to have realized that. Moreover, if the insurer actually was conceding that the benefits were due, 

it should have paid them unconditionally rather than offering them only in settlement and then 

withholding them until the bad faith case was resolved. Of course, pleading rules permit 

inconsistent pleading. 
252405 So. 2d at 926. 
253405 So. 2d at 926. 
254405 So. 2d at 920–21. 
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found in favor of the policyholder on this issue. Because of this valid and 

subsisting dispute, I believe that the company had a lawful basis upon 

which to refuse to pay the $6,000 until the matter was resolved by the 

parties themselves or in a court proceeding such as was filed in this 

case.255  

The majority, however, seized on the trial court’s failure to find an arguable basis for denial and 

the insurer’s “concession” of the coverage issue: 

If a lawful basis for refusal had existed, the insurance company would 

have valiantly argued that fact. Instead, after plaintiff filed suit, the 

insurer offered to pay the remainder of the face value of the policy … . 

After reviewing the evidence, we find that the jury could reasonably have 

concluded that the insurer tried to cover its “mistake” without any 

existing debatable reason. The policy was valid from the date of its 

issuance and the insurer never had any lawful basis for refusing to pay 

the face value.256  

Because the position was one of law, not fact, the “admission” in discovery would not seem 

binding in a context in which the insurer simultaneously asserted that the initial policy (as opposed to the 

failure to pay) was mistaken. Moreover, because the issue was one of law, its legitimacy would not seem 

to present a jury question at all. Thus, the dissent seems to have the better of the argument.257  

However, apart from conceding error on the claim payment, the insurer may have made another 

critical error. Upon discovering the mistake in the issuance of the policy, the insurer undertook to 

“correct” it unilaterally without informing the insured and seeking either her consent or judicial 

reformation of the policy. In other contexts insurers sometimes face judicial hostility to what is perceived 

as reliance on inertia to bolster their positions.258 When the insurer seeks to repudiate the provisions of a 

duly-issued policy on the basis of its own unilateral mistake in reducing the agreed terms to writing, the 

basis for such hostility would seem at a maximum, especially if the insurer knows it is dealing with a poor 

and unsophisticated policyholder. Had the insurer directly confronted the issue and, if necessary, sought 

reformation, it might have avoided the bad faith exposure. (Of course, for a policy of this size, seeking 

judicial reformation might have been more expensive than paying the claim. The insurer’s immediate 

offer of payment on learning of plaintiff’s retention of counsel suggests this was true. But by waiting until 

the insured had challenged its action to offer payment, the insurer may have created bad faith exposure.) 

255405 So. 2d at 926–27 (Maddox, J., concurring in part and dissenting in part). 
256405 So. 2d at 925–26 (opinion of the court) (emphasis original). 
257It is possible that the disagreement did not relate to the law of bad faith, but reflected differing 

views on the tenability of the argument for reformation. While the dissent seems correct in 

regarding that argument as a reasonable one, the court’s position would have no troubling 

implications for other cases if this point were the bone of contention. 
258For example, in some jurisdictions an insurer that disputes coverage under a liability insurance 

policy risks loss of its defenses to indemnification (if it erred in denying a defense) unless it 

either defends under reservation of rights or files a declaratory judgment action. (See § 3.08[2] 

above.) Because seeking adjudication prevents imposition of the penalty, even if a defense is 

due, the effect is to discourage inactivity based on the hope that the insured will not pursue the 

matter. While this approach seems clearly unsound (see § 3.08[2]), the point at issue in text does 

not depend on the soundness of the rule described in this footnote. 
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[ii] Southern United Life Insurance Co. v. Caves 
Another case implicating the insurer’s handling of the policy is Southern United Life Insurance 

Co. v. Caves.259 This case involved a $12,000 credit life insurance certificate issued in 1982 in connection 

with the purchase of a car. There was no application, and the insured, Caves, was asked no questions 

about his health. A normal underwriting investigation would not have inquired about health. The insurer, 

Southern, had given agents no guidelines about insurability, but simply directed them to use their 

judgment. However, a policy condition required that the insured be in insurable health at the time the 

policy took effect. 

Caves had a heart attack in 1974 and had been under a doctor’s care ever since. At the time the 

policy was issued, Caves was taking three different medicines and collecting Social Security disability 

benefits. He was in pain and had been diagnosed as having a progressively worsening disease. The agent 

was aware of the heart attack and subsequently sold other credit life policies to Caves. 

Caves died of a heart attack before making the first monthly payment on the loan. The policy 

reserved the insurer’s right to require evidence of insurability within thirty-one days of issuance and to 

decline risks it found not insurable. However, the policy was to be effective in the event the debtor died 

within that period if the insurer would have accepted the risk under its normal underwriting practices. 

Because the normal underwriting practices did not include any inquiry about health, the latter provision 

precluded simple declination of the risk. 

Upon ascertaining Caves’s precarious health at the time of issuance, Southern invoked the 

insurable health condition and tendered only a premium refund. Caves’ widow sued, alleging that the 

agent’s acceptance of the premium with knowledge of the prior heart attack waived the condition. 

Southern responded that the master policy limited authority to waive or change its provisions to company 

officers, thereby denying such authority to soliciting agents. It also asserted that the agent was not aware 

of the advanced progression of Caves’ illness even though she knew of the heart attack. The trial court 

granted summary judgment for the widow on the policy claim, and a jury awarded $10,000 in punitive 

damages for bad faith. 

In affirming, the Mississippi Supreme Court noted that the provision of the master policy 

attempting to restrict authority to waive or modify was not available to Caves at the time he purchased the 

policy.260 More fundamentally, a Mississippi statute precluded restriction of the authority of soliciting 

agents.261 Thus, the agent’s knowledge and her conduct in accepting the premium were imputable to 

Southern. 

Moreover, because Southern made no health inquiries, gave agents no guidelines for acceptance of 

risks, and ordinarily accepted all applications they submitted (unless credit investigation disclosed a 

problem not related to health), it could not rely on postclaim discovery of health problems: 

Where an insurance company makes no effort to establish clear and 

meaningful guidelines to assist its agents in discerning persons eligible 

for coverage, but merely relies on the agents’ judgment to select those 

persons appearing to be healthy, that company by its actions manifests an 

intention to “insure the world.” In this case, there is ample evidence that 

Southern was liable for the policy and the court below acted quite 

259So. United Life Ins. Co. v. Caves, 481 So. 2d 764 (Miss. 1985). 
260481 So. 2d at 766. 
261481 So. 2d at 766–67. 
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properly in rendering summary judgment for the appellees.262 

As a basis for finding liability on the policy, this reasoning is clearly defensible. However, at least 

the latter point might have seemed, prior to this decision, to be debatable, so the contrary legal argument 

might have provided a sufficient basis for denial to preclude bad faith. However, the Mississippi Supreme 

Court did not see it that way. As it viewed the record: 

Southern knew or should have known that as a matter of law, it had no 

arguable or legitimate reason for refusal. Furthermore, even after the 

claim arose, Southern made no attempt to contact its agent to determine 

what imputable knowledge she had. Southern merely proceeded to 

investigate the medical history of the decedent which was not its usual 

practice, in order to avoid liability.263  

It went on to suggest a “reverse Dutton” rule, reasoning: 

In the great majority of cases, where the insured is not entitled to a 

directed verdict on his underlying contract claim, it follows that the bad 

faith punitive damages issue should not be submitted to the jury. 

Conversely, where the insured is entitled to a directed verdict or, its 

functional equivalent, summary judgment, it will often follow that the 

insured is entitled to have the jury consider the bad faith claim. It is this 

latter situation with which we are presented today.264  

The court thus concluded that the case before it fit the purpose of allowing punitive damages for 

bad faith: 

“If an insurance company could not be subjected to punitive damages it 

could intentionally and unreasonably refuse payment of a legitimate 

claim with veritable impunity. To permit an insurer to deny a legitimate 

claim, and thus force a claimant to litigate with no fear that claimant’s 

maximum recovery could exceed the policy limits plus interest, would 

enable the insurer to pressure an insured to a point of desperation 

enabling the insurer to force an inadequate settlement or avoid payment 

entirely.”265  

As already demonstrated, however, a “reverse Dutton” rule is inappropriate because it disregards 

the right of the insurer to rely on tenable legal theories that would preclude coverage on the undisputed 

facts. (See § 17.03[5][a] above.) Nor should failure to inquire of the agent matter if she did not know the 

facts (regarding the advanced stage of the disease) relied upon for denial. (See § 17.03[4][d][iv] above.) 

Nor does the fact that an insurer rarely finds it worthwhile to investigate health on small policies (despite 

the policy condition apparently supporting its right to do so) necessarily render it improper to do so when 

circumstances brought to its attention suggest that investigation would be productive. However, the Caves 

court clearly found the singling out of a few insureds for postclaim health investigations to be unfair to 

those investigated, and evidently felt that this unfairness should have been sufficiently obvious to 

262481 So. 2d at 768. 
263481 So. 2d at 768. 
264481 So. 2d at 769 (citation omitted). Because the court said only that the jury would “often” 

be permitted to consider bad faith, it did not actually adopt a “reverse Dutton” rule. 
265481 So. 2d at 768 (quoting Standard Life Ins. Co. v. Veal, 354 So. 2d 239, 248 (Miss. 1978)). 
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Southern to obviate any basis for disputing the claim. 

[iii] Intercontinental Insurance Co. v. Lindblom 
     A third case in which the dispute implicated the propriety of the insurer’s handling of the policy is 

Intercontinental Insurance Co. v. Lindblom.266 This too was a life insurance case. The issue was whether 

the policy had lapsed for nonpayment of premium. As is customary, the policy allowed a thirty-one-day 

grace period after a premium payment was due, during which time the policy would remain in force. 

Intercontinental had an undisclosed internal practice of allowing an additional informal fourteen-day 

grace period and, if that expired on a weekend or holiday, an additional period ending on the next 

business day. Premiums could be paid at twelve, six, three, or one month intervals. 

Lindblom was the beneficiary and owner of a $10,000 policy insuring the life of Rodenberry. 

Initially, Lindblom paid quarterly premiums covering the months through November 1983. In December 

1983 she decided to switch to monthly payments. On January 1, 1984, she notified Intercontinental of her 

decision to do so and sent a payment specifically designated for December and promising a January 

payment when she received notice from Intercontinental (which never replied). At the time she made the 

payment, the formal grace period already had expired, but the check was received within the informal 

period and applied to the December premium, maintaining the policy in force, albeit with an overdue 

January premium. 

Lindblom made payments early in the month from February 1984 through August 1985, almost all 

outside the formal grace period for the overdue premium of the prior month but within the informal grace 

period. Accordingly, each was accepted and back-applied to the prior month’s premium, keeping the 

policy in force, but always with an overdue premium.267  

The next payment was a check dated September 15, which Intercontinental did not receive until 

after expiration of the informal grace period for the overdue August 1985 premium. Intercontinental’s 

computer rejected this payment on the ground that the policy had lapsed. While Intercontinental was 

reacting to this development, Lindblom sent a payment in early October 1985, which also was collected. 

On October 11, 1985, Intercontinental wrote to Lindblom and informed her of the lapse. She could 

not understand the reason for the notice and presented copies of her recent cancelled checks to her agent. 

The agent told her that he would take care of the matter and, upon receiving a copy of the cancelled 

October 1985 check, assured her that the policy was still in force. On October 23 Rodenberry died. 

Intercontinental denied the claim on the basis that the policy had lapsed for nonpayment of the 

August 1985 premium. It initially did not offer to refund the payments, but eventually did so. Lindblom 

sued, and a jury awarded $3,012,400. The Alabama Supreme Court found the award excessive, but 

affirmed conditional on a remittitur to $2,012,400. 

The court first found that Intercontinental’s acceptance of premiums beyond the stated grace 

period operated as a waiver of strict adherence to the payment schedule stated in the policy, precluding it 

from enforcing any lapse resulting from the late August 1985 payment. The court first denied any 

significance to the fourteen-day informal grace period: 

This additional extended grace period is not mentioned anywhere in the 

policy, nor was it ever revealed to Ms. Lindblom. In our review of this 

case and of the insurance contract, we cannot give any validity to this 

266Intercont’l Ins. Co. v. Lindblom, 571 So. 2d 1092 (Ala. 1990). 
267Intercontinental claimed to have sent prelapse notices, but Lindblom denied receiving them. 

This dispute could not preclude bad faith. (See § 17.03[3][b][i] above.) 
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extended, unwritten grace period, as it is not part of the written contract 

and never became part of the contract. The “extended grace period” 

argument, under the facts of this case, appears to be merely a convenient 

way for Intercontinental to justify its acceptance of premium payments 

outside of the 31-day grace period, insure continued payments, and keep 

the policy in force, all without the knowledge of the insured or the 

beneficiary.268  

The court’s description of the effect of the informal grace period suggests a nefarious scheme to 

lure policyholders into making additional payments. Any policyholder who no longer desired the 

insurance would simply have stopped paying, but lapse would have been seriously detrimental to any 

policyholder desiring the insurance. Thus, the grace period clearly was beneficial to all policyholders, 

including Lindblom, whose policy otherwise would have lapsed as of December 1, 1983, potentially 

requiring purchase of a new insurance at a higher price reflecting the insured’s greater age. Moreover, the 

benefit of the additional grace period was something to which the policyholders had no right. 

Intercontinental provided it as a gratuity. 

The problems resulted from Lindblom’s carelessness regarding the payments, the impact of which 

arguably was magnified by the lack of any notice of the precarious situation into which she had fallen. 

But Intercontinental had no duty to protect her from the consequences of her carelessness on this point, 

and the informal grace period would never have impacted her had she complied with the terms of the 

policy. 

In any event, the court articulated two alternate theories under which acceptance of the overdue 

premiums constituted a waiver. First, it reasoned: 

Because Intercontinental set up a practice whereby it continuously back-

applied some 20 or more payments it received outside the 31-day grace 

period and made no attempt to treat the policy as lapsed, it could not 

arbitrarily cease this practice and treat the policy as lapsed in August 

1985 by claiming that payment was not made within the 31-day grace 

period.269  

As an alternative, the court concluded: 

[A] plausible … reading of the evidence could indicate that the policy 

actually lapsed in January 1984 when Ms. Lindblom informed 

Intercontinental that she would remit the January payment as soon as she 

received notice. Because Intercontinental never notified her as to the 

change in payment plans, her next check was dated February 2, 1984, 

and Ms. Lindblom made each subsequent payment on time, including the 

August and September 1985 payments. We conclude that 

Intercontinental waived its right to lapse the policy by not doing so when 

the January payment was overdue and by accepting payments past the 

268571 So. 2d at 1096 (emphasis original). 
269571 So. 2d at 1096. The court further observed that “[a]llowing such a practice gives 

Intercontinental virtually absolute power over the contract and leaves persons such as Mrs. 

Lindblom helpless.” 571 So. 2d at 1096. Of course, a failure of timely performance of a material 

obligation by one party ordinarily gives the other party “absolute power” to terminate the 

contract. 
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31-day grace period.270 

Essentially, in the latter approach the court treats the January 1984 payment as never made, with 

every subsequent payment applied to the current month’s premium and the right to lapse for nonpayment 

of the omitted premium waived (at least absent a demand). While one might argue with the latter analysis, 

it is at least a defensible basis for imposing liability. 

Turning to the issue of bad faith, the court began by noting that the Dutton rule was no obstacle to 

bad faith liability, as Lindblom would have been entitled to a directed verdict on contractual liability had 

she moved for one.271 The court also criticized the insurer’s initial claim processing, which relied solely 

on the computer record that the policy had lapsed on August 1 without investigating the payment history 

and determining the nature of the problem, and the insurer’s failure to investigate the payment problem 

during the nearly two years it continued.272 This was held to be an intentional failure to investigate 

whether there was a proper ground for denial.273  

The Lindblom court did not explain what Intercontinental should have done had it promptly 

ascertained the complete facts upon presentation of the claim. Accepting the conclusion that policy 

benefits were due, was the legal analysis leading to that result so clear that Intercontinental was obliged to 

pay the claim rather than litigating? Or can it be said that Intercontinental would then have been 

persuaded to pay the claim? Neither proposition is necessarily true, and if neither is true, any deficiencies 

in the investigation caused no harm and leave unaffected the existence of a reasonable legal basis for the 

insurer’s denial. (See § 7.03[4][d][iv]–[v] above.) And the implicit conclusion that the facts showed the 

sort of fraud, malice, or oppression sufficient to support punitive damages seems clearly wrong. 

The best argument in support of Lindblom seems to be that Intercontinental’s handling of the 

prelapse late payments breached its duty to inform Lindblom of what she must do to maintain her rights 

under the policy. (See § 5.07 above.) Arguably, her continuing failure to make timely payments in 

accordance with the terms of the policy should have put Intercontinental on notice that she needed such 

information, and it had to know that she was ignorant of the informal grace period that was protecting her 

from the consequences of her defaults. On the other hand, in a world of mechanized billing and payment 

processing it seems questionable to expect anyone at Intercontinental ever to be aware of the situation. 

Failure to provide for an “alarm” and special notice to the policyholder when payment patterns activated 

the informal grace period might have been negligent, but this is not enough for bad faith liability under 

the intentional tort approach followed in Alabama.274 Thus, even this explanation of Lindblom seems 

inadequate to support liability. 

[iv] Republic Insurance Co. v. Martin 
The three cases just discussed all involve problems arising from the preclaim handling of the 

insurance policy. But similar issues can arise from postclaim conduct of the insurer. Republic Insurance 

Co. v. Martin275 arose out of a fire insurance claim on the former home of a now-divorced couple. The 

named insured, the husband, was obligated under the divorce decree to transfer the home to the wife, 

though he remained obligated on the mortgage debt. He had executed a quitclaim deed, but it had not 

270571 So. 2d at 1096. 
271571 So. 2d at 1097. This is correct, though absence of a Dutton defense to bad faith does not 

itself establish bad faith. (See § 17.03[4][a]) The court does not suggest that it does. 
272571 So. 2d at 1099. 
273571 So. 2d at 1099. 
274See Chavers v. National Sec. Fire & Casualty Co., 405 So. 2d 1, 6–7 (Ala. 1981). 
275Republic Ins. Co. v. Martin, 182 Ga. App. 390 (1987). 
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been recorded or delivered to the wife. The agent had been instructed to transfer the policy into the wife’s 

name, had given assurances that this would be done, but had not yet done it. 

When the house burned, the insurer, Republic, obtained nonwaiver agreements from husband, 

wife, and their daughter (who was living in the home at the time of the fire and later received an 

assignment of her mother’s rights to any insurance proceeds). Republic paid the mortgage and took an 

assignment of the note. It conducted a prolonged investigation and then denied the claim on the bases that 

the husband had no insurable interest in the property and the wife was not an insured under the policy 

(presumably because no longer married to or residing with the husband). The couple and their daughter 

sued, seeking bad faith penalties because Republic had lulled them into believing it would pay until the 

policy’s one-year suit limitation ran, then denied the claim.276  

The jury awarded $26,000 in contractual damages, a $6,500 bad faith penalty, and $4,780 in 

attorneys’ fees. The Georgia Court of Appeals affirmed. It found that all plaintiffs had insurable interests 

(and that the trial court had correctly directed a verdict on this point) and that the agent’s undertaking to 

transfer the policy created contractual rights in the wife. It did not sustain the bad faith award by 

characterizing Republic’s legal position as unreasonable, though one could read the opinion to indicate 

that the rejection of that position was clearly compelled by precedent. Instead, it reasoned as follows: 

The evidence … shows that the insurer had knowledge immediately after 

the fires of the potential insurable interests of the mother, father, and 

daughter; it procured their signatures on non-waiver agreements. The 

insurer made no effort to attempt to refund any premiums if indeed it 

believed that for some time it had no contractual obligation to Martin for 

lack of an insurable interest. It gave no reasonable explanation for not 

following through on its representation that it would change the named 

insured on the policy. Nor did it inform any of the parties that it would 

not pay the claim until well past the time for filing suit under the policy. 

In fact, the evidence supports the finding that the insurer alternately led 

the father and daughter, who inquired frequently about the status of the 

claim, to believe that the claim would be paid, until 1982, and thus lulled 

them into forbearing suit to protect their interests.277  

It is questionable whether mere failure to deny until after expiration of the suit limitation, which is 

all that is described, is sufficient to constitute “lulling” the insured into the belief that the claim would be 

paid. The court however, clearly was disturbed by the totality of the insurer’s conduct, including its 

failure to honor the preloss instructions to transfer and its failure to act consistently with its ultimate legal 

position by tendering a premium refund. 

Regardless of whether these cases are analytically correct, they clearly teach that courts are likely 

to be hostile to claim denials based on what they perceive to be technicalities and when the insurer’s 

mistaken or questionable handling of the policy or claim had a substantial role in creating the situation 

giving rise to the “technical” defense. Thus, in evaluating such cases for summary judgment, one must 

look for support much more solid than the merely nonfrivolous legal argument ordinarily necessary to 

protect against bad faith. 

276182 Ga. App. at 390. There is no indication in the opinion that Republic ever relied on the suit 

limitation as a defense to payment, though the nature of the suit suggests that it might have been 

mentioned in the denial letter. 
277182 Ga. App. at 394. 
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§ 17.04 Unless There Is Some Question About What the Insurer Knew or
Should Have Known, Existence of First-Party Bad Faith in Most 

Jurisdictions Is Ordinarily a Question of Law, Not a Question of Fact 

[1] Burdens of Production and Persuasion in First-Party Bad Faith Cases 

[a] Overview 
Any discussion of summary judgment or judgment as a matter of law on bad faith must grapple 

with the question of when and to what extent existence of bad faith can be resolved by the court as a 

question of law and when it presents a question of fact, requiring resolution (if either party so demands) 

by a jury. Before tackling that subject directly, it is useful to delineate with some precision who has what 

burdens, of production and persuasion, at the trial of a first-party bad faith case. The cases have not stated 

these burdens explicitly, and failure to understand them can complicate or obscure analysis of when 

questions of fact are presented. 

For example, the Texas Supreme Court once experienced difficulty delineating standards for 

appellate review of sufficiency of the evidence in bad faith cases. (See § 17.02[1].) Justice Hecht 

attributed some of the difficulties with the law of bad faith and the proper application of “no evidence” 

review to a burden of proof which, if actually imposed, would be impossible to meet: “[i]f … a judgment 

for bad faith must be supported by evidence negating the existence of any reasonable basis, then no 

judgment can survive review. No plaintiff can disprove every reasonable basis conceivable for denying or 

delaying a claim.”1 If that were indeed the burden, it would create the problems described. But that is not 

the real burden. 

The burden Justice Hecht describes is imposed only on one group of litigants: those mounting 

equal protection (or similar constitutional) attacks on statutes.2 Under that extraordinary procedural 

regime, a court may uphold a statute if the court can conceive of a basis that the challenger has failed to 

negate, even if that purpose was never advanced either in the legislature or at trial.3 But that framework 

is designed to afford maximum protection to the broad power of the legislature against possible 

encroachment by the courts.4 Private litigants like insurers are entitled to no such protection. 

Clarifying the real burdens is the first step in analysis of what questions can be resolved by the 

court. 

[b] The Insured Must Present Prima Facie Evidence That the Claim Was 
Payable and That the Insurer Had Notice of the Claim and Access To 

Evidence Sufficient To Support the Claim 
In the contract phase of the suit, the insured has the initial burden to prove he has a covered 

claim.5 The insurer then has the burden to prove any exclusions that apply, or other reasons that the policy 

1Universe Life Ins. Co. v. Giles, 950 S.W.2d 48, 74 (Tex. 1997) (Hecht, J., concurring) 

(emphasis added). 
2See, e.g., Madden v. Kentucky, 309 U.S. 83, 88 (1940). 
3See William T. Barker & Robert E. Wagner, State Insurance Tax Differentials and Regulatory 

Objectives: A Constitutional Analysis, 7 J. INS. REG. 128, 143–48 (1987) (describing structure of 

rational basis equal protection analysis). 
4See 7 J. INS. REG. at 136–39. 
5See JEFFREY E. THOMAS, THE NEW APPLEMAN ON INSURANCE LAW, LIBRARY EDITION 

§ 18.01[2][a].
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does not provide coverage.6 Once that is accomplished, the burden may then switch back to the insured to 

prove any exceptions to the exclusions that apply.7  

An insurer can be required, through discovery, to specify every allegedly reasonable basis for 

withholding payment on which it relies to defeat the bad faith claim.8 An insured then seeks to show that 

none of the bases so identified provided a sufficient ground to withhold payment. If successful in this, the 

insured has made out a prima facie case, unless there is a question about what the insurer knew or should 

have known.9  

Even without reliance on the availability of discovery, a manageable framework can be 

established by proper allocation of evidentiary burdens. Of course, the burden of proof is ultimately on 

the insured who asserts the bad faith claim. But that does not mean that the insurer has no evidentiary 

burden once coverage has been established. Instead, the insurer’s burden has escaped notice, because the 

practicalities of defending a bad faith claim induce insurers to shoulder that burden without any court ever 

saying that it exists. Making the burden explicit helps clarify both the law of bad faith and the application 

of appellate review or summary judgment to bad faith claims.10  

In general, every bad faith claim depends on the existence of a valid claim for insurance benefits. 

(See § 5.06 above.) The insured bears the burden of proving the existence of coverage.11 In considering a 

claim presented by an insured, an insurer is entitled (after conducting a reasonable investigation) to insist 

that this burden be met. 

Absence of enough evidence to establish coverage would be a reasonable basis to withhold 

benefits, at least until the missing evidence were found (or would have been found with a reasonable 

6See JEFFREY E. THOMAS, THE NEW APPLEMAN ON INSURANCE LAW, LIBRARY EDITION 

§ 18.01[2][a].
7See JEFFREY E. THOMAS, THE NEW APPLEMAN ON INSURANCE LAW, LIBRARY EDITION 

§ 18.01[2] (describing division of authority on burden of proving exceptions to exclusion).
8See, e.g., FED. R. CIV. P. 34. 
9See §§ 5.04, 17.03[4][d]. See also Michael Sean Quinn, Insurer Bad Faith—Sic et Non-Texas 

Style, 19 INS. LITIG. RPTR. 485, 494–95 (1997). 
10The burdens described here are analogous to those utilized in employment discrimination law, 

pursuant to McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973); Furnco Construction 

Corp. v. Waters, 438 U.S. 567 (1978); and Texas Department of Community Affairs v. Burdine, 

450 U.S. 248 (1981). The insurer’s burden is one of producing evidence in response to a prima 

facie case, not of persuasion. But the evidence produced by the insurer frames the issues for the 

insured’s proof. 

Arguably the initial McDonnell Douglas burdens do little or no work, because they are easy to 

satisfy and have little or no role in structuring the inquiry at the final stage. See George 

Rutherglen, Reconsidering Burdens of Proof: Ideology, Evidence, and Intent in Individual 

Claims of Employment Discrimination, 1 VA. J. SOC. POLICY & L. 43, 56–60 (1993). In contrast, 

the burdens at the first two stages of the bad faith proof structure articulated here have real 

substance and the third stage is structured by what is produced in the second. 
11See LEO MARTINEZ, MARC S. MAYERSON, & DOUGLAS R. RICHMOND, NEW APPLEMAN

INSURANCE LAW PRACTICE GUIDE § 3.07[1]. 
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investigation).12 So an insured cannot make out a prima facie case of bad faith without presenting 

evidence sufficient, if believed, to establish two things: (1) existence of coverage and (2) withholding of 

payment even after enough information to show coverage was available to the insurer. For this purpose, 

evidence is “available” if the insurer either actually knew of it or would have known of it had it conducted 

a reasonable investigation. (See § 5.04) Thus, an insured establishes a prima facie case of bad faith by 

presenting evidence of entitlement to coverage and presenting evidence that all of the necessary facts 

were or should have been known to the insurer. 

[c] The Insurer Must Articulate One or More Bases for Challenging the 
Validity of the Claim 

Once the insured has made a prima facie case, the insurer then has a burden of articulating one or 

more grounds for withholding payment. The insurer may do this, for example, by offering a legal 

argument that the evidence presented by the insured does not establish coverage because the policy, a 

governing statute, or a rule means something different from what the insured now asserts, or that it did at 

the time payment was withheld. (See §§ 5.02[2], 5.03[1]–[2], 17.03[5] above.) The insurer may do this by 

explaining that it contends that some of the evidence necessary to support coverage is of doubtful 

credibility or arguably supports different inferences than those drawn by the insured. (See §§ 5.02[2], 

5.03[1]–[2], 17.03[4] above.) And the insurer may do this by producing evidence of its own, which, if 

believed, contradicts essential evidence offered by the insured or avoids its effect. (But production of 

evidence avails an insurer nothing if the evidence it adduces provides no basis for a finding against the 

insured, even if the evidence itself is accepted.)13 A common method of avoiding the effect of evidence 

showing coverage is presentation of evidence supporting application of an exclusion, such as the one for 

arson. 

In the ordinary case, the insurer can, and usually does, satisfy any production burden by 

introducing its claim file (or key parts of that file) if the insured has not already done so. The claim file 

ordinarily constitutes undisputed evidence of what investigation occurred, what the insurer knew, and 

when it knew it. If the insurer can point to portions of the file supporting its decision to “test the claim in 

court,” that satisfies its burden. Of course, the insurer is be free, in most jurisdictions, to supplement the 

claim file with additional evidence that its action was proper, even though it did not have that evidence in 

its possession when it denied the claim. (See § 17.03[4][d][iii] above.) 

[d] The Insured Has the Burden of Proving That None of the Articulated 
Grounds Constituted a Reasonable Basis for Delaying or Denying Payment 

The insured then has the burden of showing that none of the grounds asserted by the insurer gives 

rise to a bona fide dispute that warranted testing the claim in court.14 This cannot be done merely by 

12See, e.g., Mock v. Michigan Millers Mut. Ins. Co., 4 Cal. App. 4th 306, 326 (1992) (holding 

insurer was entitled to time necessary to obtain and evaluate geological evidence bearing on 

claim). 
13See, e.g., Arnold v. National County Mut. Fire Ins. Co., 725 S.W.2d 165 (Tex. 1987) (insurer 

relied on (1) facts which led it to suspect possible speeding or intoxication but did not support 

either conclusion and (2) the belief that jurors would be unfairly prejudiced against 

motorcyclists). 
14

Mississippi:  

James v. State Farm Mut. Auto. Ins. Co., 743 F.3d 65, 70 (5th Cir. 2014) (“The initial burden 

placed on the insurer is low: it ‘need only show that it had reasonable justifications, either in fact 
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presenting evidence contradicting the insurer’s evidence, for conflicts in the evidence are precisely the 

reason why it is proper to test the claim in court.15 (See §§ 5.02[2], 5.03[1]–[2], 17.03[4] above.) 

Absence of a bona fide dispute can be proven, as it was in Giles, by showing that the insurer relied 

on an interpretation of the evidence which the source of that evidence had disclaimed and that the insurer 

knew or should have known of the disclaimer.16 As Giles also shows, it can be proven by showing that 

some of the evidence relied upon by the insurer was erroneous, and that the insurer knew of the error.17 

And showing that the information on which the insurer relies “was known or should have been known to 

or in law’ for its actions. Once an insurance company articulates an arguable or legitimate reason 

for its payment delay, the insured bears the burden of demonstrating that the insurer had no 

arguable reason. ‘The plaintiff’s burden in this respect likewise exists at the summary judgment 

stage where the insurance company presents an adequate prima facie showing of a reasonably 

arguable basis for denial so as to preclude punitive damages.’ ”). 

Texas:  

See Universe Life Ins. Co. v. Giles, 950 S.W.2d 48, 81 (Tex. 1997) (Enoch, J., concurring). 

(noting that the insurer will normally “put forth some purportedly reasonable basis for denial or 

delay in payment” and concluding that the insured would have the 

burden … to put before the factfinder some evidence that no reasonable 

insurer would have relied on the information before the insurer to deny 

or delay payment, or that the insurer’s proffered reasons were a pretext 

or a sham or that the information before the insurer at the time it denied 

coverage was known or should have been known to be unreliable.) 

15

Texas:  

950 S.W.2d at 81 (“the plaintiff may not parse through the information before the insurer and 

pull out only the information showing coverage to prove bad faith”); Lyons v. Millers Cas. Ins. 

Co., 866 S.W.2d 597, 601 (Tex. 1993); 

California:  

Blake v. Aetna Life Ins. Co., 99 Cal. App. 3d 901, 924 (Cal. Ct. App. 1979) (failure of evidence 

provided to or discovered by insurer to rule out suicide created reasonable ground to withhold 

accidental death benefit); 

Wisconsin:  

Anderson v. Continental Ins. Co., 85 Wisc. 675, 691 (Wis. 1978) (“when a claim is ‘fairly 

debatable,’ the insurer is entitled to debate it, whether the debate concerns a matter of fact or 

law”). 
16See Giles, 950 S.W.2d at 56–57 (Spector, J., announcing the judgment) (explaining that 

insured’s supposed “positive history of heart disease” was only a family history, not a personal 

history); 950 S.W.2d at 82 (Enoch, J., concurring) (same); 950 S.W.2d at 79 (Hecht, J., 

concurring) (agreeing with other justices on lack of basis for denying claim). 
17See 950 S.W.2d at 57 (Spector, J., announcing the judgment) (noting that correction of 

transcription error removed alternate basis for claiming pre-existing personal history of heart 

disease). See also 950 S.W.2d at 81 (Enoch, J., concurring) (insured may prove that “the 

insurer’s proffered reasons were a pretext or a sham”). 
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be unreliable can prove it.”18 For example, if the testimony of a witness on whom the insurer relies is a 

pure fabrication and the insurer knows that (or is deemed to know that because the lying witness is an 

insurer employee), that testimony cannot create a bona fide dispute. (See § 17.03[4][b][i] above.) 

But the term “unreliable” in the foregoing statement must be understood in the narrow sense of 

something unworthy of reliance, something that does not warrant “testing the claim in court.” (See 

§§ 17.03[4][b][ii]–[iv] above.) It is not enough for the insured to show that the insurer’s evidence (or the 

inference it seeks to draw from the evidence) is subject to question and impeachment if, despite that, a 

fact finder might reasonably find it worthy of sufficient credence to defeat the insured’s claim. (After all, 

the insured’s claim may itself rest upon questionable evidence). Evidence which might reasonably be 

found sufficient to defeat the claim warrants “testing the claim in court,” and reliance on such evidence is 

not improper, even if the evidence is subject to impeachment or an argument for a different inference than 

the insurer seeks. 

In light of this allocation of evidentiary burdens, appellate review of a bad faith finding would 

proceed as follows (with summary judgment procedure being analogous (compare § 17.02[1] with 

§ 17.02[2] above). First, the appellate court would determine what information should be deemed

available to the insurer. Any question as to what the insurer knew or would have learned from reasonable 

investigation is a fact issue, subject to jury determination if there is any probative evidence to support a 

finding for the insured. So, for purposes of appellate review, one would assume the view most favorable 

to the verdict and also consistent with whatever evidence is undisputed. (See § 17.02[1] above.) 

Then the court would examine the evidence with respect to each of the grounds for withholding 

payment articulated by the insurer (unless the ground is an argument of law, not requiring evidentiary 

support). Existence (as opposed to correctness) of whatever evidence allegedly supports the insurer’s 

position will often be undisputed, but if the existence of that evidence (e.g., a disputed oral admission) is 

in question, that too is an issue of fact, on which the jury’s verdict would be binding if supported by any 

probative evidence. As to each ground for which it is undisputed that some evidence supporting the 

insurer exists, the insured must have offered evidence sufficient to support a finding that there was no 

bona fide dispute as to the insured’s right to payment. 

In a point of considerable significance here, any inquiry into the adequacy of the insurer’s 

investigation has only limited relevance on appellate or summary judgment review of the existence of a 

genuine dispute.19 Adequacy of the investigation is generally relevant only to the extent that it bears on 

whether the insurer should be charged with knowledge of facts it did not actually discover. (See 

§§ 5.04[3][a], 17.03[4][d] above.) After all, one does not investigate for the sake of investigating. One 

investigates to find useful information. If further investigation would not have revealed anything useful, it 

should make no difference that such investigation was not done. (See §§ 5.04[3], 17.03[4][d] above.) 

Once the court determines what the insurer knew (actually or constructively), it must determine 

whether those facts created a “bona fide dispute” as to coverage. Even one bona fide dispute as to the 

right to payment justifies “testing the claim in court.” So, unless the insured has presented probative 

evidence of the absence of a bona fide dispute on every ground relied upon by the insurer, there is no 

evidence to support an actual or putative verdict. But deciding whether there is a bona fide dispute, even 

on a factual point, does not require weighing the evidence: the issue is simply whether a reasonable 

18950 S.W.2d at 81; see also Provident Am. Ins. Co. v. Castaneda, 988 S.W.2d 189, 194 (Tex. 

1998). 
19Inadequacies in investigation would have greater relevance in jurisdictions that require a 

showing of subjective culpability. (See § 5.03[2] above.) Obvious deficiencies in investigation 

might support an inference of conscious indifference to the rights of the insured. 
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person, in possession of the information available to the insurer, would have been justified in “testing the 

claim in court.” 

[2] First-Party Bad Faith Law Generally Does Not Call for Factfinders To 
Make Value Judgments About Whether Particular Claims Should Have 

Been Paid 

[a] Unlike Negligence Law, Which Calls for Case-by-Case Balancing, Bad 
Faith Law Employs Categorical Balancing To Specify Legal Standard 

[i] Bad Faith Law Uses Categorical Balancing 
To many observers, a determination of what is reasonable (and, therefore, what constitutes a 

reasonable basis to challenge a claim) sounds like a question of fact, requiring a jury determination (if a 

jury has been demanded). Reasonableness is a fact question in its most common context, namely 

negligence law. There the issue is whether the defendant acted unreasonably in not taking greater 

precautions, given the safety risks of his conduct. That sort of fact-bound balancing is inextricably 

intertwined with judgments about what further precautions would have prevented the harm to the 

plaintiff, how burdensome it would have been to take them, and how much risk was created by failure to 

take them. Rather than require detailed findings on subordinate facts where achieving unanimity would be 

difficult, the jury is permitted to treat the entire complex of judgments as a single question, requiring 

agreement on only the bottom line. 

But bad faith law does not call for balancing of that sort. The insurer’s right to “test the claim in 

court” does not vary with the harm that the insured may suffer if the claim is denied or with the size of the 

amount claimed by the insured. The issue is whether a qualitative threshold requirement is satisfied. If 

there is a bona fide dispute, then the insurer may challenge the claim; if not, it must pay without requiring 

the insured to sue. (See §§ 5.02[2], 5.03[1]–[2], 5.05 above.) 

Whether a reasonable prosecutor (or a reasonable juror) could take a particular view on the basis 

of specified evidence is a question of law, and it is so treated in the law of malicious prosecution. (See 

§ 17.04[2][b] below.) The question of whether specified evidence created a bona fide dispute warranting

“testing the claim in court” is analogous. So for purposes of “no evidence” review in bad faith cases, a 

reviewing court is ordinarily required to defer to jury factfinding only on the question of what the insurer 

knew (actually or constructively) when it decided to deny the claim.20  

Those asserting that bad faith includes a greater role for the fact finder have not explained why 

they believe this or what that role should be. They may believe that the fact finder is entitled to make 

some sort of individualized value judgment, analogous to that in negligence cases, about whether it was 

reasonable to withhold payment, even if there was a fairly debatable question about the right to 

20James v. State Farm Mut. Auto. Ins. Co., 743 F.3d 65, 70 (5th Cir. 2014) (“whether an insurer 

possessed an arguable or legitimate reason is a question of law”). 

In theory, there could be another factual issue. If the jury could have found that the insurer 

missed significant information favorable to the insured, it might be arguable that finding that 

information would have persuaded the insurer to pay, even though a legitimate question about 

coverage might remain. See § 17.03[4][d][v][A] above). Such a contention are rarely, if ever, 

made by insureds. So the possibility remains largely a theoretical curiosity. 
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payment.21 If so, they are mistaken; bad faith law neither does nor should allow such value judgments. 

[ii] Use of Case-by-Case Balancing Would Deny Insurers Necessary 
Freedom To Contest Debatable Claims 

To explain why this is so, consider problems that appeared to have been created by the new Texas 

formulation of the bad faith standard adopted in Universe Life Insurance Co. v. Giles,22 under which an 

insurer acts in bad faith if it fails to pay when its liability has become “reasonably clear.” On its face, that 

formulation seemed to encourage juries to believe that they are entitled to make the sort of value 

judgments just rejected. Thus, far from clarifying the standard, that formulation seemed to confuse it. A 

majority of the Texas court held that the substance of the standard is unchanged, yet the old standard did 

not authorize juries to make such value judgments.23 This reformulation appeared likely to have practical 

consequences that illustrate the theoretical undesirability of allowing such value judgments under any 

formulation. 

We agreed with Michael Sean Quinn that “[a]lthough the court intend[ed] its tinkering to be 

merely semantic, its intention [seemed] likely to be frustrated by the realities of pre-trial and trial 

practice.”24 Unless very clearly instructed to the contrary, jurors would be likely to feel that liability can 

be “reasonably clear” even though there remains a bona fide dispute. In particular, “a juror who believes 

insurers should err on the side of paying a claim will think the failure to do so unreasonable.”25 That 

would force insurers to pay some claims that they might have been defeated if permitted to “test the claim 

in court.” Consequently, it would deny insurers the latitude necessary to question doubtful claims, latitude 

which decisions recognizing and defining the bad faith tort have always sought to preserve. (See § 5.02[2] 

above.) In turn, that would necessarily inflate insurance costs.26 (In fact, these fears for the development 

of Texas law apparently proved groundless, as the old substantive standard continued to be applied under 

the new formulation.27 Nonetheless, those fears illustrate the flaws of allowing juries to engage in case-

21That was the explicit position of the court of appeals in State Farm Fire & Cas. Co. v. 

Simmons, 857 S.W.2d 126 (Tex. Ct. App. 1993), aff’d without addressing this point, 963 S.W.2d 

42 (Tex. 1998). It is also the position taken in Phil Hardberger, Juries Under Siege, 30 ST.

MARY’S L.J. 1, 39–44 (1998). It is unclear, however, how the jury is supposed to make such a 

judgment or why a judgment is thought either necessary or appropriate. 
22Universe Life Ins. Co. v. Giles, 950 S.W.2d 48, 51 (Tex. 1997) (plurality opinion). 
23See §§ 5.02[2], 5.03[1]–[2] above. For a more detailed exposition of prior Texas law on this 

point, see William T. Barker, Evidentiary Sufficiency in Insurance Bad Faith Suits, 6 CONN. INS.

L.J. 82, 92–109 (1999–2000). In contrast to the suggestion that courts must defer to some jury 

determinations about the reasonableness of an insurer’s assessment of the evidence on factual 

issues, it seems quite clear under Texas law that courts were to make their own independent 

evaluation of whether an insurer’s legal arguments could be reasonably supported. See United 

States Fire Ins. Co. v. Williams, 955 S.W.2d 267, 268 (Tex. 1997). 
24Michael Sean Quinn, Insurer Bad Faith—Sic et Non-Texas Style, 19 INS. LITIG. RPTR. 485, 496 

(1997). 
25Giles, 950 S.W.2d at 59 (Hecht, J. concurring). 
26Of that possibility, it has been said, “[i]f it is right, then the liability-has-become-reasonably-

clear standard spells ‘trouble with a capital T’ and should not have been adopted.” Quinn, 19 INS.

LITIG. RPTR. at 496. “[T]he locution reasonably clear brings the tort closer to the law of 

negligence,” and “we can expect counsel to seek a jury charge assimilating insurer bad faith to 

negligence and, more significantly, to argue the case to the jury as though insurer bad faith is a 

form of negligence, whatever instruction the court gives.” 19 INS. LITIG. RPTR. at 496–97. 
27Progressive County Mut. Ins. Co. v. Boyd, 177 S.W.3d 919, 922 (Tex. 2005).). 
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by-case balancing about whether an insurer should have paid.) 

Nor is this the only flaw of the reformulated standard. The statute whose language the court has 

grafted onto the bad faith tort proscribes failure “to attempt in good faith to effectuate a prompt, fair and 

equitable settlement of a claim with respect to which the insurer’s liability has become reasonably 

clear.”28 If “reasonably clear” means, as the Texas court has since held, that there is no reasonable basis to 

withhold payment, then this would require insurers to do no more than promptly pay claims which are 

due.29 That would mirror the requirements of pre-Giles bad faith law.30 But a requirement to “attempt to 

effectuate a … settlement” might lead jurors to believe that insurers are obliged to offer to compromise 

doubtful claims, and that the jury is authorized to decide how “fair” the insurer has been in any settlement 

negotiations. 

Bad faith liability for denying claims that are not subject to bona fide dispute is a manageable risk. 

Exposing insurers to second-guessing of their handling of questionable claims would be disastrous. Even 

if the claim were defeated, an insured might argue that it had enough merit that the insurer should have 

offered a compromise. If the claim succeeds, the existence of a bona fide dispute would not preclude the 

contention that a generous compromise should have been offered, so as to save the insured the expense, 

delay, and anxiety of litigating the claim.31  

The latter hazard could be avoided by using a formulation that does not suggest an obligation to 

compromise. But the problem of forcing insurers to pay claims that are subject to legitimate question is 

inherent in any standard allowing fact finders to make individualized judgments. No judgment is 

28TEX. INS. CODE ANN., art. 21.21. See Giles, 950 S.W.2d at 55 (quoting statute and proposing to 

adopt it as the standard for common law bad faith). 
29Boyd, 177 S.W.3d at 922. 
30Justice Hecht’s opinion construed the statutory language that way. [See Universe Ins. Co. v. 

Giles, 950 S.W.2d 48, 69–70 (Tex. 1997).] Justice Enoch must have agreed in order to conclude 

that the change in the common law formulation left the substantive standard unaltered. [See id. at 

80] (Enoch, J., concurring).
31Even the technical problems in application of any standard requiring compromise are daunting: 

[H]ow much of an attempt must a carrier make to effectuate a settlement 

in order for it to be a good faith attempt? In what spirit must the carrier 

act? Is a letter whereby the carrier offers to pay what it thinks it owes 

sufficient to avoid liability? What if the carrier is right that it owes some 

money but wrong about how much it owes? Since a carrier has the right 

to be wrong, if it makes a good faith error as to the amount it owes, then 

there should be no liability. Further an almost universally employed 

negotiation style is to offer less than you think you owe and to demand 

more than you think you can get. Is an insurance company barred from 

utilizing this negotiation style, once its liability for some amount has 

become reasonably clear?. … What is the difference between fair and 

equitable when it is said that an insurance company must ‘effectuate a 

prompt, fair and equitable settlement of a claim’? What is the force of the 

word ‘settlement’? That term connotes the possibility of free-wheeling 

negotiation. But the whole thrust of bad faith law is to induce insurance 

companies to pay what they owe, as opposed to trying to negotiate 

themselves better deals than they deserve. 

Quinn, 19 INS. LITIG. RPTR. at 496. 
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necessary if the claim is beyond question. Any judgment would have to be based on some balancing of 

the burden to the insured of having to sue for payment against the benefit to the insurer of requiring a suit. 

Because the typical insured may be seriously impacted by an insured loss, while the insurer is able to pay 

any individual claim, fact finders are likely to require insurers to call even substantial doubts in favor of 

insureds. 

Fact finders are also likely to create inequalities between insureds whose claims are subject to 

similar doubts. If some form of balancing of benefits and burdens is allowed, doubts will be called more 

strongly in favor of more vulnerable insureds. Either the poor must be charged more for similar risks or 

the rich will be forced to pay an equal amount for what, in practice, will be lesser coverage.32 Neither of 

these effects has any relevance to the purposes justifying the bad faith tort. 

Moreover, no court or commentator has ever provided any explanation of what inquiry the jury is 

supposed to make in determining whether an insurer acted unreasonably or without a reasonable basis. An 

insurer is supposed to be free to challenge questionable claims, but there has been not even a hint of 

guidance of how one is to determine which claims that (after full investigation) present a genuine dispute 

of material fact or a bona fide legal issue are not sufficiently questionable that an insurer must risk bad 

faith liability to challenge them. Unless and until insurers and juries are provided guidance on that issue, 

insurers ought to be shielded from bad faith liability for challenging any claim that presents a bona fide 

litigable issue on coverage. 

To say that insurers should be legally free to deny all questionable claims is not to say they will 

actually do so. They must also take account of business issues. An insurer can build valuable goodwill by 

giving insureds the benefit of the doubt in cases where any dispute is marginal. Also, litigating a claim is 

frequently more expensive than paying it, even if the insurer expects to win. That is even more true if the 

insurer expects to lose, as losing will require it to pay, not only the claim, but also possibly the legal fees 

on both sides and penalty interest. 

But there are some claims that the insurer may find should be resisted regardless of expense and 

risk of loss. This would be especially likely for possibly fraudulent claims.33 It might also be true of a 

claim that the insurer sees as part of a pattern that it regards as dubious claims (especially large ones, like 

those for foundation damage). The insurer might well conclude failure to put such claims to the test 

whenever possible will only inflate costs by encouraging even more dubious variants. 

Forcing insurers to call legitimate doubts in favor of insureds would limit the ability of insurers to 

resist such claims, if they also realize that a jury might well accept those claims. By definition, fraudulent 

claims have their infirmities concealed, and the concealment may fool the fact finder (who may call 

doubts in favor of the insured in determining contract liability). Insureds generally have a strong interest 

in not funding payment of fraudulent claims, and anything that weakens the ability to challenge such 

claims is likely to increase their frequency. If there is a bona fide dispute as to the insured’s right to 

payment, the insurer should be entitled to “test the claim in court” even if it is pessimistic about its 

prospects before a jury. Jurors might not permit this if they were allowed to decide that the insurer ought 

to have disregarded a genuine question about the bona fides of a claim. 

32See William T. Barker, Damages for Insurance Policy Breaches: A Reply to Ashley, 13 BAD

FAITH L. REP. 109, 112–13 (1997). 
33See Alan O. Sykes, “Bad Faith” Breach of Contract by First-Party Insurers, 25 J. LEGAL

STUD. 405, 425–29 (1996) (arguing that forcing insureds to sue when the insurer develops 

reasonable suspicions of fraud may be the most efficient way to sort out valid claims which 

generate such suspicions from those in which the suspicions are justified). 
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We have grown accustomed to juries making individualized judgments in negligence cases, where 

they are unavoidable. But nothing inherent in the right to jury trial requires that the legal standard for 

other causes of action, like malicious prosecution and insurance bad faith, be defined to require or permit 

such judgments. For the reasons previously stated, the law of bad faith has been defined in a way that 

does not require or permit them. Defining the legal standard that way was correct, because (as just 

explained) broader fact finder discretion would impair the proper operation of the insurance mechanism. 

(See also §§ 17.03[5][b][i][(a) & (c)] above.) 

[b] In Bad Faith Law, Reasonable Basis for Denial, Like Probable Cause in 
Law of Malicious Prosecution, Presents Question of Law Once Underlying 

Facts Are Determined 
            In Dalrymple v. United Services Automobile Association,34 a California court reasoned that 

establishing lack of proper cause for contesting coverage was similar to showing lack of probable cause in 

a malicious prosecution action.35 Any dispute as to the facts the insurer had before it, like disputes about 

the facts known to the instigator of a prosecution, would create a jury issue.36 But where the facts known 

to the insurer were undisputed, the bad faith issue, like the issue in a malicious prosecution case, would be 

whether a legally tenable basis for litigation existed.37 That issue “is clearly not a matter within the scope 

of experience of a lay jury. Rather, the trial court is best equipped to assess whether the insurer had proper 

cause to seek a ruling on coverage under the particular circumstances.”38  

The common law in most states has extended the cause of action for malicious prosecution from 

unjustifiable criminal proceedings to wrongfully initiated civil suits.39 An essential element of that tort is 

want of probable cause.40 The RESTATEMENT says that probable cause exists so long as the party 

initiating the civil proceeding: 

reasonably believes in the existence of the facts on which the claim is 

based and either 

(a) correctly or reasonably believes that under those facts the claim may 

be valid under applicable law, or 

(b) believes to this effect in reliance upon the advice of counsel, sought 

in good faith and given after full disclosure of all relevant facts within 

his knowledge and information.41  

Assuming that the defendant does not rely on advice of counsel, the requirement of reasonable 

belief in the existence of the alleged facts and the possible legal validity of the claim does indeed appear 

34Dalrymple v. United Servs. Auto. Ass’n, 40 Cal. App. 4th 497, 520 (1995). 
3540 Cal. App. 4th at 515. 
3640 Cal. App. 4th at 516. 
3740 Cal. App. 4th at 516. 
3840 Cal. App. 4th at 516. While Dalrymple itself involved a coverage dispute turning on a 

purely legal issue, the court’s analysis was not limited to disputes of that sort. It applies equally 

to questions of whether the particular information available to an insurer creates a legally tenable 

basis to dispute coverage. 
39E.g., Clark v. Baines, 150 Wn. 2d 905, 911–12 (2004); RESTATEMENT (SECOND) OF TORTS 

§ 674 (1977).
40150 Wn. 2d at 912; RESTATEMENT, § 674(b). 
41RESTATEMENT (SECOND) OF TORTS § 675 (1977). 
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to be parallel to what is necessary to establish good faith in denying a claim.42 So, the substantive law 

analogy appears strong. 

This division of functions between court and jury is described as follows in the RESTATEMENT, 

which notes that they differ from those in negligence actions: 

The respective functions of court and jury in actions for malicious 

prosecution differ in one important particular from their respective 

functions in other actions of tort in which, as in actions for negligence, 

the liability of the defendant depends upon the unreasonable character of 

his conduct. In passing upon this question someone must determine what 

the defendant did or failed to do and the circumstances under which his 

act or omission occurred; and someone, either court or jury, must 

determine whether, in the light of these circumstances, his conduct 

measured up to the standard of a reasonable man. In actions for 

negligence and other tort actions in which the liability of a defendant 

depends upon the unreasonable character of his conduct, both of these 

matters are determined by the jury … . 

In actions for malicious prosecution, however, upon the issues of 

favorable termination and probable cause, the jury has only the function 

of finding the circumstances under which the defendant acted. The court 

determines whether, under those circumstances, the termination was 

sufficiently favorable to the accused, and whether the defendant had or 

had not probable cause. If there is no conflict in the testimony as to what 

the circumstances were, the court has no need for a finding of the jury. 

The jury is not called upon to act unless there is a conflict in the 

testimony that presents an issue of fact for its determination.43  

Accordingly, the reasonableness of the basis for bringing the claim under the circumstances (either 

undisputed or found by the jury) presents an issue for the court. By the same token, the reasonableness of 

a particular interpretation of an insurance policy should be a question of law for the court in a bad faith 

case. (See also §§ 17.03[5][b][i][B]–[C] above.) 

[c] Whether Insurer’s Legal Position Was Reasonable Presents Question of 
Law 

[i] Proximate Cause in Cases of Legal Malpractice on Appeal, Turns on 
Legal Analysis Appropriate for Courts, Rather than Expert Witnesses and 

Juries 
Where an insurer’s defense to a bad faith action asserts existence of a reasonable legal argument 

for challenging the claim, the issue is whether reasonable minds could differ on the coverage determining 

law. (See § 17.03[5] above.) As the California Court of Appeal has explained: 

“We recognize there are numerous cases reciting that ‘reasonableness’ of 

42Advice of counsel as a defense to bad faith is discussed in § 8.09 above. 
43RESTATEMENT, § 673, cmt. e. This limited view of the jury’s function in a malicious 

prosecution action is taken in a strong majority of jurisdictions. C.C. Marvel, Annotation, 

Probable Cause or Want Thereof, in Malicious Prosecution Action, as Question of Law for 

Court or Fact for Jury, 87 A.L.R.2d 183. 
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a defendant’s conduct is a factual question for the jury. However, the 

reasonableness of the legal position taken by [the insurance company 

here] depends entirely on an analysis of legal precedent and statutory [or 

contractual] language. Those are matters of law, not facts which can 

effectively be ascertained by lay jurors.”44  

Another area of civil liability that sometimes turns on legal analysis is legal malpractice, notably, 

malpractice in failing to take, perfect, or properly present an appeal. In such a case, there is no damage to 

the client unless the appellate court would have reversed or modified the judgment below. Decisions have 

consistently recognized that determinations of whether review would have been granted (if discretionary) 

and whether the appellate court would have rendered a more favorable judgment “are within the exclusive 

province of the court, not the jury, to decide.”45 As the Washington Supreme Court explained: 

The rationale for these decisions is clear. The overall inquiry is whether 

the client would have been successful if the attorney had timely filed the 

appeal. The determination of this issue would normally be within the sole 

province of the jury. Underlying the broad inquiry, however, are 

questions bearing legal analysis. The determination of whether review 

would have been granted and whether the client would have received a 

more favorable judgment depends on an analysis of the law and the rules 

of appellate procedure. Clearly, a judge is in a much better position to 

make these determinations.46  

The Texas Supreme Court has elaborated on the greater competence of courts to decide such 

issues: 

The question of whether an appeal would have been successful depends 

on an analysis of the law and the procedural rules. Millhouse’s position 

that the jury should make this determination as a question of fact would 

require the jury to sit as appellate judges, review the trial record and 

44Griffin Dewatering Corp. v. Northern Ins. Co., 176 Cal. App. 4th 172, 200 (2009), quoting 

Morris v. Paul Revere Life Ins. Co., 109 Cal. App. 4th 966, 973 (2003). 
45Daugert v. Pappas, 104 Wash. 2d 254, 258 (1985) (collecting cases); RONALD E. MALLEN &

JEFFREY M. SMITH, LEGAL MALPRACTICE § 30.52, at 1259 (2005) (noting that most courts regard 

this as a question of law). 
46

Washington:  

104 Wash. 2d at 258–59. Geer v. Tonlon, 137 Wash. App. 838, 844–45 (2007) (following 

Daugert on this issue and declaring that same rule applies to “other attorney actions or 

omissions” involving legal questions); Halvorsen v. Ferguson, 46 Wn. App. 708, 713 (1987) 

(where lawyer alleged not to have made the best arguments, court decides whether different 

arguments would have produced different results). 

Illinois:  

Governmental Interins. Exch. v. Judge, 221 Ill. 2d 195, 210–212 (2006); 

Michigan:  

Charles Reinhart Co. v. Winiemko, 444 Mich. 579, 588–604 (1994). 
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briefs, and decide whether the trial court committed reversible error. A 

judge is clearly in a better position to make this determination. Resolving 

legal issues on appeal is an area exclusively within the province of 

judges; a court is qualified in a way a jury is not to determine the merits 

and probable outcome of an appeal. Thus, in cases of appellate legal 

malpractice, where the issue of causation hinges on the possible outcome 

of an appeal, the issue is to be resolved by the court as a question of 

law.47  

As to factual issues presented in the underlying case, the malpractice jury determines the probable 

outcome of proper presentation of those issues “by substituting its own judgment for that of the factfinder 

in the earlier case.”48 But “the jury cannot decide a disputed question of law on the testimony of 

lawyers.”49 “To maintain the traditional role of the jury, the jury must remain the factfinder; a jury may 

determine what happened, how, and when, but it may not resolve the law itself.”50  

[ii] Insurer’s Misjudgment About Legal Position Is Also Analogous to that of 
Judgmental Immunity in Legal Malpractice 

The law of legal malpractice provides another, even closer, analogy to the law of bad faith, though 

one where the roles of judge and jury are less well defined. Under the law of first-party bad faith, an 

insurer has a “right to be wrong” about the legal position it takes without being subject to liability, so long 

as that position was fairly debatable. (See § 5.02[2] above.) Under the law of legal malpractice, a lawyer 

has a similar right: 

In general, mere errors in judgment … do not subject an attorney to 

liability for legal malpractice. This rule has found virtually universal 

acceptance when the error involves an uncertain, unsettled or debatable 

proposition of law.51  

As one commonly quoted court has put it, there is no liability for a judgmental error regarding a 

proposition of law “which has not been settled by a court of last resort in the State and on which 

reasonable doubt may be entertained by well-informed lawyers.”52 “An attorney is not negligent … when 

he exercises judgment in a matter of doubtful construction.”53  

A leading treatise explains the rationale for this rule: 

The professional is distinguished from other skilled and knowledgeable 

individuals because undertakings usually require the exercise of 

judgment to resolve issues that are uncertain and subject to disagreement 

even among the most learned. Of all professionals, however, lawyers are 

the most vulnerable to an error revealed in hindsight. The essence of the 

legal system portends a high frequency of errors. Unlike any other 

profession, the practice of law often involves a process by which 

attorneys must take positions inconsistent to those of their clients’ 

47Millhouse v. Wiesenthal, 775 S.W.2d 626, 628 (Tex. 1989). 
48Chocktoot v. Smith, 280 Ore. 567, 572 (1977). 
49280 Ore. at 573. 
50Charles Reinhart Co., 444 Mich. at 601 (emphasis original). 
51Halvorsen v. Ferguson, 46 Wn. App. 708, 717 (1987). 
52Hodges v. Carter, 239 N.C. 517, 520 (1954). 
53Hansen v. Wightman, 14 Wn. App. 78, 100–01 (1975). 
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adversaries, antagonists or competitors. Usually, only one side will 

prevail.54  

While a lawyer must exercise care in forming any judgment, including the conduct of any 

necessary research, “[i]f the law is truly debatable or unsettled, research will not necessarily lead an 

attorney to a correct conclusion,” if correctness is judged by what a court later decides the law to be.55 Of 

course, “even on doubtful matters, attorneys are expected to perform sufficient research to enable them to 

make an intelligent and informed judgment for their clients.”56 “The exercise of judgment, however, may 

not require that every issue be researched”:57  

Lawyers build their knowledge and experience over a legal lifetime. 

Lawyers gain recognition because [of] their ability to provide answers 

quickly, without conducting research on every point. Thus, exercise of 

legal judgment involves: (1) consideration of the issue; and (2) a decision 

to research if the lawyer’s understanding is uncertain.58  

Like providing legal advice, insurance claim handling has an adversarial aspect, as insurers must 

be vigilant to detect unfounded claims and have the right to challenge those that are legally questionable, 

even realizing that some of the questioned claims will be found legally meritorious. Thus, the reasons for 

judgmental immunity in legal malpractice cases are much like those for limiting insurer liability in bad 

faith cases. There are strong parallels between the two areas of law. Just as lawyers must exercise 

judgment whether research is necessary, claim personnel must decide whether it is necessary to seek a 

legal opinion, or whether the policy language is adequately clear that legal advice is unnecessary. 

Case law on the functions of judge and jury regarding judgmental immunity is limited. Courts 

have found lawyers immune as a matter of law when they rendered what turned out to be erroneous 

advice regarding law that was then unclear.59 And, once again, the court is more competent than a jury to 

54RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE § 19:1, at 1189–90 (5th ed. 

2000). 
55RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE § 19:6, at 1204. Where the 

law is unsettled, a lawyer should not rely solely on an attempt to predict how the question will be 

resolved if it is possible “to advise a client to follow [a] reasonably prudent course of action in 

light of the uncertainty.” L.D.G., Inc. v. Robinson, 290 P.3d 215, 222 (Alaska 2012). 
56RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE § 19:6, at 1205. 
57RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE § 19:6, at 1203. 
58RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE § 19:6, at 1203. 
59

California:  

Sprague v. Morgan, 185 Cal. App. 2d 519, 523 (1960) (lawyer not liable for taking view of law 

supported by a dissent); 

Minnesota:  

Meagher v. Kalvi, 256 Minn. 54, 60–61 (1959) (same); 

New Jersey:  

Cellucci v. Bronstein, 277 N.J. Super. 506, 522–23 (App. Div. 1994) (lawyer considered all 

factors plaintiff’s lawyer thought relevant and reached different conclusion); 
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determine whether the law really was unclear at the time the lawyer gave the advice. Nor should a 

lawyer’s judgment be subject to attack as uninformed unless the plaintiff can identify some important 

consideration the lawyer overlooked.60 Even if some such consideration is identified, a leading treatise 

argues that no liability should be permitted with respect to the lawyer’s judgment about what research was 

necessary: 

Both policy and practical considerations dictate that an attorney who 

exercises an informed judgment should not be liable for the adequacy of 

his or her research, investigation, and thought processes. Imposing 

liability for advising on an unsettled or debatable proposition of law is 

likely to abrogate the error of judgment rule. 

A problem is that a lawyer’s judgmental decisions invariably are 

challenged in hindsight. The standard usually is a subsequent judicial 

decision that has clarified the law or decided the proposition. That 

decision establishes the criteria that a client’s expert witness in a legal 

malpractice suit can use to explain the thought processes the lawyer 

should have followed, and the research and investigation methods that 

should have been undertaken. No lawyer who reached a different 

conclusion could have complied with such a standard of care. Those who 

fail to pass the test of hindsight may face a legal malpractice claim. Thus, 

although the choice among unsettled alternatives may be protected, that 

protection will be lost if the lawyer did not use the research techniques 

advocated by the plaintiffs expert witness. Such an exception threatens to 

destroy the protection of the rule.61  

            But Clark County Fire District No. 5 v. Bullivant Houser Bailey, P.C.,62 treated judgmental 

immmunity as presumptively a jury issue, though subject to resolution as a matter of law if reasonable 

minds could not differ.63 It opined that, “[u]nder the attorney judgment rule a plaintiff can avoid summary 

judgment on breach of duty for an error in judgment in one of two ways.”64 One of these focused on the 

proposition that 

to avoid liability under the attorney judgment rule the attorney’s 

judgment must be an informed one. In other words, even if the decision 

itself was within the reasonable range of choices, an attorney can be 

liable if he or she was negligent based on how that decision was made 

… . [I]f sufficient evidence of such negligence exists, the jury must

decide the issue.65 

North Carolina:  

Quality Inns Int’l Inc. v. Booth, Fish, Simpson, Harrison & Hall, 58 N.C. App. 1, 13 (N.C. Ct. 

App. 1982) (lawyer immune for error of judgment in what court found was “an uncertain and 

unsettled area of law”). 
60Cellucci, 277 N.J. Super. at 521–22. 
61RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE § 19:17, at 1256–57 

(footnotes omitted). 
62Clark Cnty. Fire Dist. No. 5 v. Bullivant Houser Bailey, P.C., 2014 Wash. App. LEXIS 977 

(Wash. Ct. App. April 24, 2014). 
632014 Wash. App. LEXIS 977, ¶ 34. 
642014 Wash. App. LEXIS 977, ¶ 35. 
652014 Wash. App. LEXIS 977, ¶ 36 (citation omitted). 
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That is consistent with the analysis here, though one would have liked a more specific discussion 

of the need to show that the attorney failed to discover or consider something that would lead to a 

different conclusion. 

But, on the actual legal judgment, the court also deemed that a possible subject for jury decision. 

A plaintiff could avoid summary judgment by showing that 

the attorney’s exercise of judgment was not within the range of 

reasonable choices from the perspective of a reasonable, careful and 

prudent attorney in Washington. Merely providing an expert opinion that 

the judgment decision was erroneous or that the attorney should have 

made a different decision is not enough; the expert must do more than 

simply disagree with the attorney’s decision. The plaintiff must submit 

evidence that no reasonable Washington attorney would have made the 

same decision as the defendant attorney. If there is a genuine issue as to 

whether the attorney’s decision was within the range of reasonable 

choices, the jury must be allowed to decide the issue.66  

But it makes no more sense to have a jury determine the reasonableness of a legal judgment than it 

would to have it determine whether an appellate argument would have succeeded. That is an issue outside 

a jury’s competence and at the core of the court’s competence. 

For much the same reasons that lawyer’s judgmental immunity ordinarily should be a matter of 

law, so should the question of whether an insurer’s legal position was fairly debatable. There is a strong 

public interest in protecting the right of insurers to challenge questionable claims, and the court is more 

competent than a jury to assess the state of the law at the time the insurer made its claim decision. 

§ 17.05 First-Party Bad Faith Law in Some States May Limit Availability of
Judgment as a Matter of Law 

[1] Arizona 

[a] Zilisch v. State Farm: Even if Claim Is Fairly Debatable, It Must Be 
Fairly Debated 

          In Deese v. State Farm Mutual Automobile Insurance Co.,1 the Arizona Supreme Court held that 

the law of bad faith protects an insured’s intangible interest in fair handling of a first-party claim, such 

that there could be liability for use of improper procedures (there, a biased peer review system), even in 

the absence of coverage. (See § 5.06[2] above.) Nonetheless, liability turned on whether “the claim’s 

validity [was] ‘fairly debatable’ after an adequate investigation.2 As such, summary judgment and 

judgment as a matter of law were available essentially on the basis described in §§ 17.03[4]–[5] above. 

But that changed with the decision in Zilisch v. State Farm Mutual Automobile Insurance Co.3  

Zilisch arose from a UIM claim. Zilisch was seriously injured while a passenger. The tortfeasors 

66See § 17.03 above. 
1Deese v. State Farm Mut. Auto. Ins. Co., 172 Ariz. 504 (Sup. Ct. 1992). 
2Rawlings v. Apodaca, 151 Ariz. 149, 156 (Sup. Ct. 1986). 
3Zilisch v. State Farm Mut. Auto. Ins. Co., 196 Ariz. 234 (Sup. Ct. 2000). 
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were drag racing.4 She collected $146,500 in benefits from the tortfeasors’ insurers, exhausting at least 

one of the policies. On December 19, 1991, Zilisch’s lawyer demanded the $100,000 policy limit under 

her own State Farm UIM coverage. He declared that he did not want a counter offer, but only the full 

limit.5  

Zilisch’s primary injury was to her left eye. She was examined by several doctors, including Dr. 

Hoyt, a leading neuro-opthamologic surgeon, who advised that the injury was permanent and 

uncorrectible. Scott Chan, State Farm’s claim representative, interviewed Zilisch and reported that she 

appeared to have the problem she described. He requested medical records, including those of Dr. Hoyt. 

Initially, he was told that Dr. Hoyt had no records, but, on January 20, 1992, Dr, Hoyt orally confirmed 

that the injury was permanent, and a consultant retained by Chan agreed after speaking with Dr. Hoyt. Dr. 

Hoyt eventually submitted a written report on June 30, 1992.6  

In July, Chan reported the case to his supervisor, suggesting that the tort settlements fully 

compensated Zilisch. The file was then reassigned to Donald Neu.7 According to the court of appeals, a 

check of verdict reporters showed no similar injuries and that eye injuries produced highly variable 

damages.8 In light of this check, Neu estimated the claim to be worth $15,000–20,000 more than the tort 

settlements (i.e. a total of $160,000–165,000). After attending Zilisch’s examination under oath in 

September 1992, Neu increased his estimate of the total value to $200,000–225,000. He obtained 

authority to offer $55,000–75,000, and offered $55,000. Zilisch rejected this.9  

In preparing for arbitration, State Farm ordered an IME, which confirmed permanency. An 

internal memo recommended not increasing the offer because Zilisch had ruled out anything less than 

limits. The arbitrators awarded $387,500, and State Farm paid the $100,000 limit.10  

Zilisch sued for bad faith, recovering $460,000 in compensatory damages and $540,000 in 

punitive damages. The trial court found no basis for punitive damages, but entered judgment for 

compensatory damages.11  

            The Arizona Court of Appeals directed that judgment be rendered for State Farm.12 Zilisch had 

attacked State Farm’s handling of her claim by showing other acts of bad faith by State Farm and 

practices allegedly designed to underpay claims. State Farm’s appeal focused on her claim, arguing that 

its value was fairly debatable. The court agreed that, on the facts here, fair debatability is an issue of law, 

4According to Zilisch’s lawyer, Calvin Thur, Zilisch’s fiancee was killed in the accident and the 

drag-racing tortfeasors plead guilty to second-degree murder. Calvin Thur, Letter to the 

Publisher, 16 BAD FAITH L. REP. 133, 133 (2000). 
5196 Ariz. 234, ¶¶ 2–3, 12. 
6196 Ariz. 234, ¶¶ 4–7. 
7196 Ariz. 234, ¶¶ 8–9. 
8Zilisch v. State Farm Mut. Auto. Ins. Co., 194 Ariz. 34, 36 (Ct. App. 1998). Some of the facts 

set forth here are found in the opinion of the court of appeals, which the supreme court reversed. 

But nothing in the supreme court’s opinion suggests that the court of appeals inaccurately 

described the record, or that facts it found undisputed were actually in dispute. The two opinions 

will be cited as “Zilisch (Sup.)” and “Zilisch (App.).” 
9Zilisch (Sup.) 196 Ariz. 234, ¶¶ 9–11. 
10196 Ariz. 234, ¶ 12. 
11196 Ariz. 234, ¶¶ 13–15. 
12Zilisch (App.), 194 Ariz. 34, ¶ 35. 
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reviewable de novo by it.13 

As it viewed the record, reasonable minds could not differ that Zilisch’s injuries, while serious, 

were not catastrophic. She had vision problems, but retained substantial vision. Cosmetic problems had 

resolved. Her emotional upset was not unusually great. And it concluded there was no indication of any 

impact on her earning capacity.14 There was no contention that State Farm could or should have done 

more investigation of this unique injury.15 Zilisch’s expert supported a high valuation of her claim, but did 

so in a conclusory manner, with little factual support. Moreover, his views were highly colored by his 

disapproval of State Farm’s claim handling practices, both generally and in this case. Because, in the view 

of the court of appeals, fair debatability is a threshold question, other aspects of the claim handling are 

irrelevant in determining it.16  

The Arizona Supreme Court reversed on that issue and remanded for consideration of other 

issues.17 In its view, even when a claim is fairly debatable, “an insurer must exercise reasonable care and 

good faith.”18 It viewed fair debatability as a question implicating the insurer’s reasonable belief, rather 

than a purely objective determination based on the facts of the claim.19 The insured has a right to 

“ ‘honest and fair treatment,’ ” and “if an insurer acts unreasonably in the manner in which it processes a 

claim, it will be held liable for bad faith ‘without regard to its ultimate merits.’ ”20  

The court of appeals had erred in “focus[ing] exclusively on the amount ultimately offered by the 

carrier.”21 The insurer should investigate adequately and quickly, evaluate reasonably, and act promptly. 

13194 Ariz. 34, ¶¶ 15–19. 
14194 Ariz. 34, ¶¶ 21. In responding to a commentary published right after the supreme court’s 

Zilisch decision, Zilisch’s counsel, Calvin Thur, stated that State Farm knew that she was at risk 

to lose her job because of her injuries and she in fact was removed from certain job 

responsibilities. Calvin Thur, Letter to the Publisher, 16 BAD FAITH L. REP. 133, 134 (2000). 

Assuming this is true, it does not appear from the opinion that she lost her job or suffered 

decreased income. The risk may have increased her emotional distress, but there apparently was 

no economic loss other than medical expenses. Mr. Thur also disputes the court of appeals’ 

account, primarily suggesting that the impact of the injury on Zilisch’s life was greater than the 

court of appeals indicated. 16 BAD FAITH L. REP. at 134. 
15Zilisch (App.), 194 Ariz. 34, ¶ 22. 
16194 Ariz. 34, ¶ 23–27. One of the court’s points was that the clear liability of the drag-racing 

tortfeasor was irrelevant to determination of the amount of damages. 194 Ariz. 34, ¶ 26. Mr. 

Thur argues that juries regularly award higher damages in cases of clear or outrageous 

misconduct (a point State Farm’s claim manual recognized). 16 BAD FAITH L. REP. at 134. While 

that is true, the court of appeals pointed out that the liability facts in Zilisch should not even be 

presented in a trial whose only issue would be damages. Moreover, increased emotional distress 

awards based on outrageous conduct are an informal form of punitive damages. A UM/UIM 

insurer has no need to be deterred and cannot properly be punished for the tortfeasor’s 

misconduct. 
17Zilisch (Sup.) 196 Ariz. 234, ¶ 26. 
18196 Ariz. 234, ¶ 19. 
19196 Ariz. 234, ¶ 20. “While an insurer may challenge claims which are fairly debatable, its 

belief in fair debatability “is a question of fact to be determined by a jury.” Id. (citation omitted). 
20196 Ariz. 234, ¶ 20 quoting Deese v. State Farm Mut. Auto. Ins. Co., 838 P.2d 1265, 1270 

(Ariz. 1992). 
21196 Ariz. 234, ¶ 21. 
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“It should not force an insured to go through needless adversarial hoops to achieve its rights under the 

policy. It cannot lowball claims hoping the insured will settle for less.”22  

According to the court, there was evidence that State Farm set arbitrary goals for the reduction of 

claims paid, and that salaries and bonuses were influenced by achievement of those goals. The jurors 

could have concluded that the insistence in seeing a report Dr. Hoyt had not yet prepared was “a pretext to 

drag out the claims process.”23 State Farm took nearly ten months to respond to the initial policy limits 

demand, four months after receiving Dr. Hoyt’s report.24 Nor did State Farm ask for an IME until after it 

had made its initial offer of $55,000.25  

According to the supreme court, State Farm’s evaluation during the time before it made its offer 

went from zero to $15,000–20,000 to $55,000–75,000, without receiving any new information after Dr. 

Hoyt’s report.26 “Even after State Farm’s lawyer recommended offering $75,000, State Farm refused to 

offer more than $75,000.”27  

[b] Critique of Zilisch 
The significance of the facts stated by the supreme court is mystifying Strikingly, the supreme 

court did not comment on Zilisch’s expert testimony asserting that the claim was worth more than the 

policy limit, evidence the court of appeals found conclusory and inadequate. If the supreme court had 

disagreed on that point, it could simply have said so and held that State Farm’s offer was too low. If that 

had been clearly true, then the verdict could have been affirmed without the various innovative points 

made by the court. But the court chose instead to say that the adequacy of the offer did not dispose of the 

bad faith claim. Implicitly, the court seems to have accepted the objective reasonableness of the offer. It 

certainly never says that the jury could have found that State Farm should have offered the policy limit. 

Nor does it seem strange that, having evaluated the claim at $55,000–75,000, State Farm chose to 

make an initial offer of $55,000. It is certainly a common negotiating technique to offer something less 

than one is willing to pay, expecting to increase the offer if the other party shows any willingness to 

negotiate. But the offer of less than the maximum amount State Farm was then willing to pay seems the 

only conduct even arguably describable as “lowballing.” Regardless, the amount of the offer seemingly 

22196 Ariz. 234, ¶ 21. 
23196 Ariz. 234, ¶ 23. 
24196 Ariz. 234, ¶¶ 23–24. While Dr. Hoyt had orally confirmed permanency, the court of 

appeals reports that he had also opined that Zilisch seemed to be doing well. Zilisch (App.) ¶ 9. 

Because the issue on valuation included not only permanency, but severity, that would seem an 

arguable reason for wanting a report. And his actual report described her condition as “not a 

significant disability” and one that could be compensated, if needed, with reading glasses.” Id. 

¶ 10. Mr. Thur asserts that Dr. Hoyt’s report “was not even mentioned or relied upon when State 

Farm did its evaluation four months after receiving the report,” and refers to other evidence 

indicating greater severity. Calvin Thur, Letter to the Publisher, 16 BAD FAITH L. REP. 133, 134 

(2000). But what State Farm actually relied upon would seem to relate to the subjective element 

(knowledge or reckless disregard of the lack of a basis) rather than to the distinct question of 

whether, objectively speaking, the claim was fairly debatable. 
25Zilisch (Sup.), 196 Ariz. 234, ¶ 23. 
26196 Ariz. 234, ¶ 24. According to the court of appeals, the first increase followed adjuster 

Neu’s check of verdict reporters, which is surely new information, albeit information equally 

available to the predecessor adjuster. The second increase followed Neu’s attendance at Zilisch’s 

examination under oath, which seems clearly to be new information. 
27196 Ariz. 234, ¶ 24. 
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caused no harm. Zilisch had declared disinterest in anything less than policy limits and neither opinion 

reports evidence that she would have taken anything less.28 Seemingly it would have made no difference 

had State Farm offered $75,000. 

And even if State Farm took longer than it should have to make the offer, it is unclear that the 

delay caused any harm. Had State Farm made the $55,000 offer sooner, it still would have been necessary 

to arbitrate the claim, as Zilisch presumably would still have rejected that offer. It might be that a quicker 

evaluation would have gotten the parties to arbitration sooner, but neither opinion says so. In particular, 

State Farm might have been entitled to some sort of report from Dr. Hoyt as evidence for the arbitration, 

even if negotiations had reached an early impasse. Finally, even if State Farm should have evaluated 

instantly, that would at most have saved ten months in getting $100,000 to Zilisch. It is very difficult to 

imagine how such a delay could have caused $460,000 in compensatory damages. 

Zilisch appears to allow liability so long as the jury could find something objectionable about the 

claim handling, without requiring any proof that the supposed mishandling harmed the insured. 

Moreover, the conduct it says the jury could have found to constitute bad faith does not seem so 

unreasonable as the court says the jury could have found it. So, it is hard to see any principled basis for 

the decision. 

Even if the record showed unsavory practices, those practices do not seemed to have harmed 

Zilisch. The insurance commissioner might wish to act against such practices. But an insured ought not to 

have a tort claim absent a showing of injury to that insured caused by those practices.29 Apart from the 

usual requirements of tort law, it will be possible for an insured to point out real or imagined 

imperfections in the handling of many, perhaps most claims. If any such imperfection can support a bad 

faith action, even without any showing of resulting injury, the potential volume of litigation boggles the 

mind, especially if every claim opens the way to try the insurer’s practices in handing other claims (as 

Zilisch apparently allowed). 

Of particular significance here, the court seems to eliminate the formerly separate requirement of 

objectively unreasonable conduct and to focus primarily on the insurer’s state of mind. In short, bad 

attitude, standing alone, now seems to be actionable, and jurors may be given great license to find bad 

attitude. To be safe, insurer will likely have to pay claims and parts of claims that are subject to 

significant dispute, lest a jury find some misstep in the claim handling. In the end, such a rule will 

necessarily inflate insurance costs to confer benefits that would not be due if entitlement were tested in 

court. That is exactly the result that courts in other states have shaped bad faith law to avoid. 

The Zilisch court offers no justification for the legal rules it announces. Other courts ought not to 

follow those rules. 

[c] Consequences of Zilisch 
Review of the reported Arizona cases (state and federal) does not reveal changes in case results as 

dramatic as Zilisch’s language seemed (and still seems) to portend. Of course, Zilisch’s impact may be 

more clearly reflected in settlements and unreported trial court opinions, both of which are invisible to the 

outside observer. 

28Nor did Mr. Thur’s letter to the publisher report any such evidence. And it is easy for a 

plaintiff to declare after the fact, if it is true, that she would have taken some amount had that 

only been offered. 
29The Arizona court is in a small minority that have allowed bad faith liability in the absence of 

any injury to an interest of the insured more concrete than the intangible right to “honest and fair 

treatment.” (See § 5.06[2] above.) 
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Insurers still get at least some summary judgments, though sometimes in cases where they appear 

to have gone many arguably extra miles and the court is prepared to characterize a demand that they go 

further as unreasonable.30 Courts have sometimes been willing to say that, while an insurer had 

misinterpreted the relevant law, its interpretation was objectively reasonable and precluded bad faith 

liability.31 One federal court has suggested that the novel rules announced by Zilisch may apply only 

where the issue is the amount of the injury, rather than existence of coverage.32  

Other cases have denied summary judgment when it might well have been denied under the law 

before Zilisch: 

• a jury might be permitted to find that an insurer acted unreasonably in failing to include general

contractor’s overhead & profit in its computations of actual cash value, where the court 

concluded that it could not be categorically excluded, Arizona Supreme Court dicta had cast 

doubt on the propriety of failing to include it, the insurer did not seek a legal opinion on the 

issue, and the facts bearing on whether it should have been included on the particular claim were 

not well developed;33  

• a jury might be permitted to find that an insurer acted unreasonably where insurer changed its

interpretation of key language adversely to insureds after the policy in suit was issued, court 

finds that language ambiguous, and the relevant Arizona legal principles at least cast doubt on 

any genuine dispute as to insurer’s interpretation;34  

• jury could find that expert was not provided with all relevant information and that it was bad

faith to rely on his inadequately informed estimate.35 

But some cases do appear to have been resolved differently under Zilisch than they would have 

been before: 

• even if an insurer’s legal position was fairly debatable, a jury might find bad faith “ ‘if the

evidence shows its employees could not or did not reasonably believe that [the claimant’s 

demand] could be rejected within the bounds of the law;’ ”36  

30Goldberg v. Pac. Indemn. Co., 2008 U.S. Dist. LEXIS 13193 (D. Ariz. Feb. 19, 2008) (insured 

complained of urine odors in newly purchased and remodeled house, and insurer spent $300,000 

on remediation and $1.8 million in ALE, but refused insured’s demand to rebuild from scratch). 
31Sciranko v. Fid. & Guar Life Ins Co., 520 F. Supp. 2d 1293, 1321–25 (D. Ariz. 2007). 
32Young v. Allstate Ins. Co., 296 F. Supp. 2d 1111, 1120 n.14 (D. Ariz. 2003). 
33Tritschler v. Allstate Ins. Co., 213 Ariz. 505, ¶¶ 32–37 (Ct. App. 2006). 
34Pierce v. Cent. United Life Ins Co., 2009 U.S. Dist LEXIS 61723, at *26–29 (D. Ariz. Jul. 15, 

2009). 
35Bond v. Am. Family Mut. Ins. Co., 2008 U.S. Dist. LEXIS 12294, at *13–14 (D. Ariz. Feb. 19, 

2008). 
36Rowland v. Great States Ins. Co., 199 Ariz. 577, ¶ 21 & n.5 (Ct. App. 2001). 



- 94 - 

• jury might find that insurer’s repeated changes of position, finding new reasons to deny claim

involved “setting up a series of ‘needless adversarial hoops;” insurer also took arguably 

unreasonable amount of time to evaluate the claim.37  

[d] Lennar v. Transamerica Ins. Co. 

[i] The Case 

[A] Overview 

            Lennar Corp. v. Transamerica Insurance Co.38 held that a later-reversed trial court summary 

judgment that there was no coverage did not preclude claims that the denial had been in bad faith. It also 

extended certain unusual principles of Arizona bad faith law in new directions. This subsection examines 

and criticizes that holding and some of the unusual features of Arizona bad faith law which affected 

availability of summary judgment on bad faith in Lennar. But it offers a reading that suggests a possible 

extension of bad faith law that might be reconcilable with traditional principles. 

[B] Facts39 

Lennar (actually a group of related companies) developed 105 homes in a project called Pinnacle 

Hill. Homeowners complained of construction defects and eventually filed multiple suits against Lennar. 

In December, 1998, Lennar tendered these to its insurers, which filed an action in October, 2000 seeking 

a declaration that there was no duty to defend and no coverage because, inter alia, the defects did not 

constitute an “occurrence” within the meaning of the policies. The superior court agreed and granted 

summary judgment, but the court of appeals reversed as to the duty to defend.40 By 2003, Lennar had 

settled all of the homeowners’ claims,41 but litigation continued over coverage and bad faith. 

Lennar did not perform any of the actual construction of the homes, subcontracting all of that 

work to others. Before construction began, Lennar obtained a geotechnical evaluation of the soils, which 

reported that the soils were subject to expansion and settlement if exposed to excessive moisture, but 

Lennar represented otherwise to permitting authorities, who issued a public report to that effect. The 

homes were completed between December 1993 and September 1995.42 

Homeowners soon began complaining of problems including cracking drywall. In September 

1998, a suit was filed alleging that Lennar negligently oversaw construction and negligently allowed 

construction on expansive soil, complaining of wall cracks, tile grout cracks and separation, baseboard 

37Bjornstad v. Senior Am Life Ins. Co., 599 F. Supp. 2d 1165, 1174 (D. Ariz. 2009). 
38Lennar Corp. v. Transamerica Ins. Co., 256 P.3d 635 (Ariz. Ct. App. 2011) (“Lennar II”). 
39Some of the facts in this description are drawn from the prior decision in Lennar Corp. v. 

Transamerica Insurance Co., 214 Ariz. 255 (Ct. App. 2007) (“Lennar I”). There is a later, 

unreported decision regarding the insured’s rights regarding independent counsel. Lennar Corp. 

v. Transamerica Ins. Co., 2011 Ariz. App. Unpub. LEXIS 1386 (Nov. 8, 2011) (“Lennar III”).

Lennar III is the subject of William T. Barker, SNR Denton on Lennar Corp. v. Transamerica 

Insurance Co.: Does a Right to Independent Counsel Entitle the Policyholder to Two Lawyers?, 

LEXISNEXIS® EMERGING ISSUES ANALYSES, 2011 Emerging Issues 6134. 
40Lennar II, 256 P.3d 635, ¶¶ 2–6, describing decision in Lennar I. 
41Lennar III, 2011 Ariz. App. Unpub. LEXIS 1386, ¶ 8. 
42Lennar I, 214 Ariz. 255, ¶ 2. 
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separation, and sticking doors. Additional suits were filed and consolidated with the first, collectively 

referred to as the “Pinnacle Hill lawsuit.” The complaints were amended to add claims for fraud. Lennar 

tendered these suits to its insurers and those of subcontractors whose work was implicated, under whose 

policies Lennar was an additional insured.43  

Both Lennar and the plaintiffs commissioned investigations of the cause of the problems: 

Lennar hired Roel Consulting Group to investigate the problems at 

Pinnacle Hill, determine the cause of the property damage and 

implement a remediation plan to prevent further damage to the homes. 

After inspection and testing, Roel and its consultants concluded that the 

primary cause of damage to the Pinnacle Hill homes was deficient work 

by various subcontractors. Of relevance to this appeal, it concluded that 

Wheeler, the rough grader, failed to properly compact fill soil, provide 

adequate draining and build non-expansive building pads. It further 

concluded that Morrison, the framing subcontractor, inadequately 

secured the exterior walls, improperly fastened the interior walls, and 

failed to install adequate backing for the stucco and drywall, and that 

Metro Drywall, the drywall subcontractor, failed to attach the drywall to 

an adequate backing and concealed the deficiencies of other 

subcontractors’ work. 

In October 1999, the Pinnacle Hill plaintiffs disclosed that they had 

retained an expert, Randy Marwig, who had evaluated the soils at 

Pinnacle Hill and discovered that the soils were expansive. One month 

later, Marwig acknowledged in his deposition that his initial report, in 

which he had attributed the property damage to soil subsidence, had 

assumed that the homes were constructed in accordance with the plans 

and specifications. Marwig further stated that he now believed that not to 

be the case and that this could potentially cause him to reassess whether 

the problems were “the result of expansive soil movements or the result 

of construction deficiencies or structural inadequacies … .” He explicitly 

stated that there may be “specific deficiencies which may be either made 

worse or created by the construction deficiencies … even in the absence 

of soil movement.”44 

Lennar presented this information to its insurers. They continued to deny coverage but filed a 

coverage action, seeking a declaration that they owed no coverage. Lennar counterclaimed for bad faith.45 

One insurer began providing a defense in September, 2001.46  

[C] The Coverage Ruling 

The superior court granted summary judgment in favor of all insurers. On appeal, Lennar argued 

that at least the negligent construction claims were covered. The insurers responded by arguing that: 

even the negligent construction count does not trigger their duty to 

defend because: (1) faulty workmanship cannot constitute an occurrence 

43214 Ariz. 255, ¶¶ 3–4 & n.1. 
44214 Ariz. 255, ¶¶ 5–6 (footnote omitted). 
45214 Ariz. 255, ¶¶ 7–8. 
46Lennar III, 2011 Ariz. App. Unpub. LEXIS 1386, ¶ 7. 
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under Arizona law; (2) the natural consequences of faulty workmanship 

cannot constitute an occurrence; (3) the workmanship, whether faulty or 

not, does not constitute an occurrence because an occurrence must be an 

accident and the subcontractors intended to accomplish the work in the 

way that they did; (4) the complaint did not allege negligence in the work 

of specific subcontractors sufficient to create a duty for insurers of that 

subcontractor’s scope of work to provide a defense to Lennar; and (5) if 

there were “occurrences,” they happened before some or all of the 

policies were in effect.47  

The court of appeals rejected these arguments. While faulty workmanship, standing alone, is not 

an occurrence, damage to other property resulting from faulty workmanship can be.48 Arizona law does 

not preclude the unintended natural consequences of faulty construction from constituting an 

occurrence.49 Even if the construction was done exactly as the subcontractors intended, any property 

damage resulting from that deficient construction could still be accidental.50 While the complaints did not 

allege deficiencies in the work of any particular subcontractor, the investigation results, known to the 

insurers, identified particular subcontractors and required their insurers to respond.51 While the allegedly 

faulty construction occurred before the inception of some of the policies at issue, there may have been 

ongoing damage during the policy periods.52 Accordingly, there had been a possibility of covered liability 

and a duty to defend. 

For purposes of bad faith analysis, it is significant that the court recognized that there is authority 

in other jurisdictions for the proposition that the natural consequences of faulty construction, even if 

unintended, do not constitute an occurrence.53 But it rejected that authority as a minority position and, in 

its view, contrary to the plain language of the policies.54 The court cites no prior Arizona authority on that 

issue and the principal briefs reveal none.55  

[D] The Bad Faith Ruling 

After the appellate ruling on duty to defend, the insurers moved for summary judgment on the bad 

faith claims, arguing that the superior court ruling in their favor, though later reversed, established as a 

matter of law that they had a reasonable basis for denying coverage. The superior court agreed and 

granted summary judgment.56 The court of appeals again reversed.57  

Most jurisdictions recognizing a first-party bad faith claim follow the standard enunciated in 

Anderson v. Continental Insurance Co.: “To show a claim for bad faith, a plaintiff must show the absence 

47Lennar I, 214 Ariz. 255, ¶ 16. 
48214 Ariz. 255, ¶¶ 17–20. 
49214 Ariz. 255, ¶ 21–24. 
50214 Ariz. 255, ¶ 26–29. 
51214 Ariz. 255, ¶¶ 30–33. 
52214 Ariz. 255, ¶¶ 34–39. 
53214 Ariz. 255, ¶ 21. 
54214 Ariz. 255, ¶ 22. 
55There was a great deal of briefing on the coverage issue, and we have examined only what one 

of the lawyers in the case identified as the principal briefs. 
56Lennar II, 256 P.3d 635, ¶ 5. 
57256 P.3d 635, ¶ 32. 
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of a reasonable basis for denying benefits of the policy and the defendant’s knowledge or reckless 

disregard of the lack of a reasonable basis for denying the claim.”58 (See § 5.03[2]) Arizona adopted that 

formulation.59 Arizona has imposed the following gloss on that standard, as summarized by the Lennar II 

court: 

The covenant of good faith and fair dealing requires an insurer “to play 

fairly with its insured.” The insurer owes the insured “some duties of a 

fiduciary nature,” including “[e]qual consideration, fairness and 

honesty.” 

Our supreme court … described some of the obligations the duty of good 

faith imposes on an insurer: 

The carrier has an obligation to immediately conduct an adequate 

investigation, act reasonably in evaluating the claim, and act promptly in 

paying a legitimate claim. It should do nothing that jeopardizes the 

insured’s security under the policy. It should not force an insured to go 

through needless adversarial hoops to achieve its rights under the policy. 

It cannot lowball claims or delay claims hoping that the insured will 

settle for less. Equal consideration of the insured requires more than 

that.60  

The court of appeals rejected the argument that an erroneous summary judgment establishes that, 

as a matter of law, the argument accepted by the superior court was fairly debatable.61 It went on to 

conclude that there were material issues of fact precluding summary judgment in Lennar II. While both 

the superior court decision and the court of appeals reversal would be relevant evidence on whether the 

coverage issue was fairly debatable, the court concluded that other evidence would also be relevant: 

Whether the reasonableness of an insurer’s coverage position may be 

determined as a matter of law depends on the nature of the dispute and 

other factors, including whether extraneous evidence bears on the 

meaning of the contested policy language. The fair debatability of the 

insurers’ coverage positions in this case turns in large part on the 

interpretation of standard language in the form policies the insurers 

issued to Lennar. The interpretation of an insurance contract generally is 

a question of law for the court. But when the policy is reasonably 

susceptible to more than one meaning, the court may allow extrinsic 

evidence, and when that evidence “establishe[s] controversy,” the 

question properly is given to the jury.62  

58Anderson v. Cont. Ins. Co., 85 Wis. 2d 675, 691 (Wis. 1978). 
59Noble v. National Am. Life Ins. Co., 128 Ariz. 188, 190 (Ariz. 1981). 
60Lennar II, 256 P.3d 635, ¶¶ 8–9 (citations omitted). 
61256 P.3d 635, ¶¶ 14–17, citing EOTT Energy Operating Ltd. P’ship v. Certain Underwriters at 

Lloyds’ of London, 59 F. Supp. 2d 1072, 1080 (D. Mont. 1999); Filippo Indus., Inc. v. Sun Ins. 

Co. of New York, 74 Cal. App. 4th 1429, 88 Cal. Rptr. 2d 881, 889 (1991) (“We certainly have 

great faith in the sagacity and reasonableness of trial judges, but we decline to impute infallibility 

to any court, trial or appellate.”); Robinson v. State Farm Fire & Cas. Co., 583 So. 2d 1063, 1066 

(Fla. Dist. Ct. App. 1991) (“It makes no sense that an insurer who asserts a coverage issue that, 

for any reason, withstands summary judgment, but ultimately fails, would be excused from all of 

the good faith obligations imposed on the insurer who admits coverage.”). 
62256 P.3d 635, ¶ 19 (citations omitted). 
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Moreover, “[w]hen, as here, the policies are written on a standard industry form, evidence of how 

these insurers, other insurers and other courts have interpreted the policy language in other cases may 

bear on whether these insurers acted reasonably in disputing coverage.”63 In the court’s view, “whether 

the insurers acted reasonably in challenging Lennar’s claims based on the meaning of “occurrence” in the 

policies was a question for the jury to resolve,” considering all of the relevant evidence.64  

To establish a bad faith claim, Lennar would need to prove both that the coverage issue was not 

“fairly debatable” (i.e., that the insurers had no reasonable basis to deny coverage) and that the insurers 

either knew that or recklessly disregarded it. What the insurers believed is normally a jury issue. The 

court commented as follows on the evidence which might bear on that issue: 

In responding to the insurers’ motion for summary judgment, Lennar 

offered evidence that some of the insurers knew homebuilders that 

bought their commercial general liability policies intended to obtain 

coverage for damages resulting from construction defects. On remand, 

this evidence may bear on the insurers’ subjective belief in the 

reasonableness of the coverage positions they took. Also relevant may be 

evidence of prior positions these insurers have taken in similar cases and 

these insurers’ knowledge of judicial interpretations of the policy 

language in other cases and their knowledge of positions other insurers 

or industry groups have taken in other similar cases.65  

            In most states, establishing that a claim was fairly debatable would preclude any bad faith claim.66 

But, under Arizona law, 

“[w]hile fair debatability is a necessary condition to avoid a claim of bad 

faith, it is not always a sufficient condition. The appropriate inquiry is 

whether there is sufficient evidence from which reasonable jurors could 

conclude that in the investigation, evaluation, and processing of the 

claim, the insurer acted unreasonably and either knew or was conscious 

of the fact that its conduct was unreasonable.”67  

Lennar complained that, despite compelling evidence of problems due to causes other than 

expansive soils, the insurers conducted no investigation of the causes of the damage complained of, 

continued to insist that all of the alleged damages were caused by soil problems, and offered no 

contributions toward settlement, and that (with one exception) they offered no payments toward defense 

costs.68 In the court’s view, the evidence created genuine issues of material fact as to the insurers’ good 

faith in handling the claim.69  

63256 P.3d 635, ¶ 20 (citation omitted). 
64256 P.3d 635, ¶ 21. 
65256 P.3d 635, ¶ 22. 
66See § 17.03, above. 
67256 P.3d 635, ¶ 24, quoting Zilisch v. State Farm Mut. Auto. Ins. Co., 196 Ariz. 234, ¶ 22 

(Sup. Ct. 2000). 
68256 P.3d 635, ¶¶ 26–28 & n.5. 
69256 P.3d 635, ¶ 31. 
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            The case was remanded for further proceedings on bad faith.70 

[ii] Analysis 

[A] Key Components of the Lennar II Ruling Are Questionable, At Least Under Generally 

Accepted Principles of Bad Faith Law 

The bad faith ruling had three components. First, the court held that “an erroneous grant of 

summary judgment does not conclusively establish that coverage is fairly debatable.”71 Second, it held 

that, in the circumstances there, the issue of fair debatability was a jury question. Third, it held that, even 

if coverage had been fairly debatable, the insurers might still have breached their duty to fairly handle the 

claim. Each of these holdings addresses an important issue, and each is questionable. To varying degrees, 

each may rest on peculiar features of Arizona law. This discussion will analyze each holding in terms of 

both principles of bad faith law accepted elsewhere and under the sometimes divergent law of Arizona. 

As shown in § 17.03[5][b][i] above, insurer-favorable judicial rulings on coverage can establish 

the existence of a reasonable basis to test the claim in court. Under that principle, the superior court’s 

ruling would ordinarily seem to preclude a finding of bad faith. But, as explained in § 17.03[5][b][i][D] 

above, if the plaintiff can show that, through no fault of the plaintiff, the court which previously ruled in 

favor of the insurer on coverage was not presented with evidence or argument which would have had a 

reasonable probability of altering its ruling, that would justify a fresh consideration of whether, in light of 

all that the insurer knew or should have known at the time it delayed or denied payment, it had a 

reasonable basis for doing so. Even more clearly, if the plaintiff can show that the prior ruling was 

obtained by presentation of false evidence, then that ruling ought not to preclude fresh consideration of 

bad faith. The facts in Lennar II may have made the latter principles applicable. (See § 17.05[1][d][2][b] 

above.) 

Unless there is some question about what the insurer knew or should have known, existence of 

first-party bad faith in most jurisdictions is ordinarily a question of law, not a question of fact. (See 

§ 17.04) No prior Arizona case has suggested otherwise. Insofar as Lennar II suggested that evaluation of

the reasonableness of an insurer’s conduct might be a jury question, that suggestion seems highly 

questionable. However, the opinion indicates that there were questions regarding the insurers’ knowledge 

of certain facts that the court deemed relevant to the reasonableness of that decision.72 The relevance of 

some of those facts may be questioned (see § 17.05[1][d][ii][B] below, but if they were relevant, the state 

of the insurers’ knowledge could be a jury question, even under the analysis offered here. The opinion is 

unclear as to exactly what question or questions would be before the jury. So, it is hard to determine 

whether the opinion is consistent on that point with the analysis here. 

In most jurisdictions, showing that a claim was fairly debatable would preclude bad faith liability, 

as long as the insurer did not injure any interest independent of the insured’s rights under the policy. (See 

§§ 5.06, 17.03 above.) But Arizona does not limit bad faith liability to cases where there is coverage or 

where noninsurance interests are injured. (See § 5.06[2][b][i] above.) Moreover, Zilisch v. State Farm 

Mutual Automobile Insurance Co.73 holds that fair debatability of a claim is not a complete defense to bad 

faith liability. (See § 17.05[1][a] above.) Even if analytically questionable, these decisions were binding 

in Lennar II. 

70256 P.3d 635, ¶ 32. 
71256 P.3d 635, heading before ¶ 14 (capitalization omitted). 
72Lennar Corp. v. Transamerica Ins. Co., 256 P.3d 635, ¶¶ 20–22 (Ariz. Ct. App. 2011) (“Lennar 

II”). 
73Zilisch v. State Farm Mut. Auto. Ins. Co., 196 Ariz. 234 (Sup. Ct. 2000). 
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In the wake of Zilisch, some courts took the view that its principles applied only where the 

existence of coverage was clear but there was a dispute as to the value of the claim.74 That would greatly 

limit the most questionable implications of Zilisch and would largely preserve the analytical framework 

established by Noble. 

While the analysis here would indicate that such a reading of Zilisch would be desirable, Lennar II 

clearly does not accept that reading. 

[B] The Facts in Lennar II Might Support a Deviation from the Usual Rules 

Putting aside the summary judgment ruling in favor of the insurers, they would seem to have had a 

fair argument that out-of-state authority, acknowledged in Lennar I,75 supported a genuine dispute 

regarding their claim that the natural consequences of an intentional act did not constitute an occurrence.76 

While that was a minority rule, there was apparently no Arizona authority bearing on that issue. So, it 

could be a subject of fair debate in Arizona. While that was not the basis for the summary judgment 

ruling, a correct decision may be affirmed on any ground.77  

But one must take account of the evidence described relating to the subjective expectations or 

beliefs of various parties regarding the meaning of the policy language. The significance of that evidence 

seems to flow from Arizona’s rules for the interpretation of standardized or adhesion contracts, including 

insurance contracts. In particular, 

“Although customers typically adhere to standardized agreements and 

are bound by them without even appearing to know the standard terms in 

detail, they are not bound to unknown terms which are beyond the range 

of reasonable expectation … . [An insured] who adheres to the 

[insurer’s] standard terms does not assent to a term if the [insurer] has 

reason to believe that the [insured] would not have accepted the 

agreement if he had known that the agreement contained the particular 

term. Such a belief or assumption may be shown by the prior 

negotiations or inferred from the circumstances. Reason to believe may 

be inferred from the fact that the term is bizarre or oppressive, from the 

fact that it eviscerates the non-standard terms explicitly agreed to, or 

from the fact that it eliminates the dominant purpose of the 

transaction.”78  

That principle applies even if the unexpected provision unambiguously negates coverage for 

particular claims. Presumably, it could be bad faith to rely on such a provision if the insurer knew or 

74E.g., Young v. Allstate Ins. Co., 296 F. Supp. 2d 1111, 1121 n.14 (D. Ariz. 2004); 
75See Lennar Corp. v. Auto-Owners Ins. Co., 214 Ariz. 255, ¶¶ 21–22 (2007). 
76There might have been other issues that could also be said to be fairly debatable, but the 

acknowledgement in Lennar I regarding this issue makes it the easiest issue to analyze. 
77Phoenix v. Geyler, 144 Ariz. 323, 330, 697 P.2d 1073, 1080 (Ariz. 1985) (“If such grounds are 

apparent in the record, then we should affirm, even though the trial court may have reached the 

right result for the wrong reason.”). 
78Darner Motor Sales v. Universal Underwriters Ins. Co., 140 Ariz. 383, 391–92 (Sup. Ct. 1984), 

quoting RESTATEMENT (SECOND) OF CONTRACTS, § 211, cmt. f (1981). See Gordinier v. Aetna 

Casualty & Sur. Co., 154 Ariz. 266. 271–73 (Sup. Ct. 1987) (applying rule to override 

unambiguous contractual language). 
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recklessly disregarded the fact that the provision was unenforceable. 

While that principle is directly applicable to contractual terms that were unknown to the insured, it 

might also have some application to unexpected interpretations of terms that the insured knew were part 

of the contract, even if a court would hold that interpretation to be unambiguously correct. The evidence 

relied upon by the Lennar II court might have been taken to show that (1) Lennar (and other contractors) 

would never have agreed to buy the policies if they had known that the insurers might contend that the 

policies did not cover liability for construction defects that were the unintended but natural consequences 

of intended actions, (2) that the contractors’ expectation of coverage was reasonable, and (3) that the 

insurers knew of this reasonable expectation at the time they sold the policies. On this basis, it might be 

seen as unreasonable (under Arizona law) to deny coverage on a basis contrary to the known reasonable 

expectations of the insureds, despite some authority supporting such a denial, based on what that court 

considered to be the unambiguous meaning of the policy. 

While that would be a novel extension of bad faith law, it might be reconcilable with the 

underlying basis for traditional principles. Lennar would argue that, if the facts asserted by plaintiffs were 

true, the insurers were obliged to take account of the above principle of Arizona insurance coverage law 

and to recognize that, based on those facts, the insurers’ coverage argument was not fairly debatable in 

Arizona, even though some other jurisdictions accept that argument. The facts that Lennar sought to 

prove regarding the expectations of insureds and the knowledge of the insurers are fairly extreme, so that 

extension of traditional principles, even if accepted, would have fairly narrow application, even in 

jurisdictions that accept the insurance coverage principle articulated above. That application would be 

narrow (and not all jurisdictions would agree with Arizona on taking account of subjective expectations). 

So, it would not be surprising that no other case has passed on such a situation. 

On that reading of Lennar II, and assuming that similar considerations applied to all of the 

insurers’ other arguments, denial or delay of benefits could have been in bad faith once any self-insured 

retentions were exhausted. While any need for jury interpretation of the contract was obviated by finding 

that its terms unambiguously favored Lennar, a finding of ambiguity or a finding that the language (on its 

face) unambiguously favored the insurers might then have presented a jury issue on whether the evidence 

called for interpretation of the contract in Lennar’s favor.79 Such a determination might be a necessary 

part of determining whether denial of coverage was bad faith (at least during the period before the 

superior court had ruled against coverage). 

This reading would also provide an explanation why, on the facts in Lennar II, the superior court’s 

ruling on coverage did not establish, as a matter of law, that coverage was fairly debatable. Lennar had 

been precluded, during the coverage phase of the case, from developing the evidence described by the 

Lennar II court on the reasonable expectations of insureds and the insurers’ knowledge of those 

expectations. Thus the court was, at a minimum, not fully informed regarding the impact those 

expectations might have had on coverage.80 Given the Lennar I finding of coverage even without that 

evidence, a court might conclude that the evidence on that point would have had a reasonable probability 

of changing the ruling. On that basis, the ruling would not have been a reliable basis to preclude a finding 

of bad faith. (See § 17.03[5][b][i][D] above.) 

That would still leave it unclear why it mattered that the insurers did not conduct further 

investigation (which would seem unnecessary if their claim decisions assumed the truth of the evidence 

presented by the insureds) or why (if they had good grounds to test the coverage issue in court) the 

insurers were subject to criticism for refusal to contribute to defense costs or settlement. On the other 

79Taylor v. State Farm Mut. Auto. Ins. Co., 175 Ariz. 148, 158–59 (Sup. Ct. 1993). 
80Lennar contended that the court had also relied on a false affidavit submitted by Auto-Owners. 

Lennar II, Appellants’ Opening Brief, 10–17. 
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hand, Lennar may have been an insured who could have reimbursed insurer advances, had it been 

determined that nothing had been due. If so, the insurer might have mitigated any bad faith risk by 

offering some payments if Lennar would agree to reimbursement of any amounts determined not to have 

been due. 

[2] [Reserved] 

[3] Florida 
Florida applies a unique “totality of the circumstances” standard (for both first-party and third-

party claims) that is not readily susceptible to summary judgment or judgment as a matter of law. (See 

§ 5.03[4] above.)

[4] Kentucky 
Kentucky protects the right of an insurer to dispute fairly debatable claims. (See 

§ 10.04[2][c][ii][B] above.) But there may be a requirement, of uncertain content, that any debate be

conducted fairly. (See § 10.04[2][c][ii][C] above.) 

[5] Montana 
Under Montana law, “[a]n insurer may not be held liable … if the insurer had a reasonable basis in 

law or in fact for contesting the claim or the amount of the claim, whichever is in issue.”81 But this does 

not yield the same results as similarly worded standards do in other states because the question whether 

an insurer’s view of the facts will be considered reasonable is generally one for the jury, not the court.82 

But an insurer that has a defense to coverage as a matter of law will not be liable, and the reasonableness 

of an insurer’s legal arguments is a question for the court.83 (See § 10.04[2][g] above.) 

[6] Rhode Island 

[a] Skaling v. Aetna: First-Party Bad Faith Unbound? 
Rhode Island was formerly a strong adherent of the principles espoused here and of the Dutton 

rule.84 But the judicial climate has changed markedly. Rhode Island recently became the first state in the 

country to hold that a liability insurer is strictly liable if it suffers an excess judgment after turning down 

81MONT. CODE § 33-18-242(5). 
82DeBruycker v. Crop Hail Mgmt., 266 Mont. 294, 298 (1994); Dean v. Austin Mut. Ins. Co., 

263 Mont. 386, 389 (1994). 
83Redies v. Attorneys Liab. Prot. Soc’y, 2007 MT 9, ¶¶ 29–35 (reasonableness is for the court 

when it depends entirely on analysis of legal authority); Bartlett v. Allstate Ins. Co., 280 Mont. 

63, 70 (1996) (plaintiff had no insurable interest in the insured property, so insurer necessarily 

had reasonable basis to contest claim); Watts v. Westland Farm Mut. Ins. Co., 271 Mont. 256, 

630 (1995) (because no applicable policy was in force at the time of the loss, insurer had 

reasonable basis to contest claim). 
84Bartlett v. John Hancock Mut. Life Ins. Co., 538 A.2d 997, 1002 (R.I. 1988) (adopting Dutton 

rule and using it as basis to direct bifurcation of contract claims from associated bad faith 

claims); Rumford Prop. & Liab. Ins. Co., 590 A.2d 398, 400 (R.I. 1989) (recognizing Dutton rule 

and affirming summary judgment on bad faith); Corrente v. Fitchburg Mut. Fire Ins. Co., 557 

A.2d 859, 861–62 (R.I. 1989) (applying Dutton rule to direct entry of judgment for insurer on 

bad faith claim). 
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an offer to settle the claim against its insured within policy limits.85 A similar spirit as to first-party bad 

faith was reflected in Skaling v. Aetna Insurance Co.86  

The case involved a UIM claim. Skaling was injured when he fell from a railroad trestle while 

attempting to rescue Matty Webber, a passenger in a jeep that had been negligently operated by Shaun 

Menard.87 Skaling suffered severe and permanent injuries requiring two months of hospitalization and 

medical expenses exceeding $50,000. Menard’s auto insurer paid Skaling its $25,000 limit, having 

concluded that Menard had created a dangerous condition by parking his car on the trestle. Aetna denied 

UIM benefits on the basis that the injuries did not arise from the ownership, maintenance or use of the 

Menard vehicle.88  

            The facts of the accident are fully described in a prior opinion on the coverage case.89 It was 

beyond question that the intoxicated Menard was at fault for driving the jeep onto the trestle, from which 

Skaling fell. The coverage issue posed by Aetna was whether the presence of the jeep on the trestle was 

the proximate cause of Skaling’s injuries. The jeep was over 70 inches wide and the trestle only 86 inches 

wide, and the jeep was stopped at an angle, leaving only a very narrow space in which to try to pass it.90 

Skaling fell when trying to walk past the jeep, as did one of the firefighters called to the scene; another 

firefighter avoided falling only by grabbing the steering wheel through a window.91 Aetna’s argument was 

that, because Skaling could not describe exactly how he fell, he could not show that the position of the car 

was the cause of his injuries, which the supreme court rejected because a plaintiff is not required to show 

every step of the causal chain.92  

On the contract claim, a jury found Menard’s negligence to be the proximate cause of Skaling’s 

injuries, assessed 10% fault against Skaling, and fixed his recoverable tort damages (after reduction for 

his own fault) at $1,174,500. Judgment was entered for the UIM policy limit of $300,000.93 The trial 

court granted Aetna summary judgment on bad faith,94 and the supreme court reversed. 

On the bad faith claim, Aetna argued that the 10% assessment of fault to Skaling showed that the 

claim was fairly debatable. The court properly rejected this argument, observing that Skaling would have 

been entitled to recover the policy limit even if his fault had been as great as 75%.95  

Moreover, Aetna had never considered the doctrine that one who creates a dangerous condition is 

liable for injuries suffered by nonreckless attempts at rescue. The court found that Aetna had failed to 

investigate by researching Rhode Island law (or any other law) on the meaning of the relevant policy 

85Asermely v. Allstate Ins. Co., 728 A.2d 461 (R.I. 1999). (See § 2.03[2][e][ii]) 
86Skaling v. Aetna Ins. Co., 799 A.2d 997 (2002) (“Skaling II”). 
87799 A.2d at 1001. 
88799 A.2d at 1001. 
89Skaling v. Aetna Ins. Co., 742 A.2d 282 (R.I. 1999) (“Skaling I”). 
90742 A.2d at 286. 
91742 A.2d at 286, 288. 
92742 A.2d at 288. One wonders why so much turned on the precise position of the car on the 

trestle. The rescue was necessitated by Webber’s presence in the jeep on the trestle, and Skaling 

would not have been on the trestle but for her being in that location. That chain of causation does 

not seem so attenuated as to require resort to the position of the car. But the court treated the 

position of the car as critical. 
93Skaling II, 799 A.2d at 999–1000, 1014. 
94799 A.2d at 999. 
95799 A.2d at 1015. 
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language.96 In fact, proximate causation is not necessary to show that injuries arise out of the ownership, 

maintenance or use of an underinsured motor vehicle.97 Only “some nexus” is required.98  

Aetna also failed to properly determine the facts, notably the narrowness of the space in which 

Skaling had tried to get past the jeep. Moreover, the adjuster claimed that Skaling had never told her the 

position of the jeep had anything to do with his fall and believed he was past the jeep when he fell. She 

agreed that the case would have looked much different had she known that Skaling fell while trying to 

pass the jeep. Skaling, however, claimed that he had told her that was exactly where he fell. 

So, even assuming that proximate causation was a triable issue, there does not seem to have been a 

bona fide dispute as to causation sufficient to support coverage, at least so long as one accepts Skaling’s 

account of what he told the adjuster. As the court observed, “[t]his is precisely the sort of disputed oral 

conversation that defies application of the directed verdict/JML on the contract claim standard as a 

measure of the existence of bad faith.”99 Accordingly, the reversal of the summary judgment easily could 

have been justified on the principles advocated here. But the court wrote far more broadly, and Rhode 

Island courts are unlikely to characterize its statements as mere dicta, even though none of the broader 

statements was necessary to its result. 

  The court extensively discussed the Alabama law of “abnormal” bad faith (see § 5.03[3]), and the 

potential for liability for failure to adequately investigate or subject findings to “cognitive evaluation.”100 

It approvingly discussed Zilisch v. State Farm Mutual Automobile Insurance Co.101 and the language in 

Farmland Mutual Insurance Co. v. Johnson,102 that, divorced from its factual context, can be read as 

endorsing Zilisch.103 It noted that Florida has entirely rejected the principle that existence of grounds for 

fair debate precludes bad faith, though it declined to go that far at this time.104 It repudiated the Dutton 

rule and cited a statute saying that bad faith is an issue of fact.105 It limited the evidence usable to 

establish good faith to that gathered before the claim was denied.106 It declared that “an intentional failure 

on the part of the insurer to determine whether there is a lawful basis to deny the claim, standing alone, is 

bad faith.”107 It agreed with Zilisch that fair debatability would not always preclude liability for bad 

faith.108  

96799 A.2d at 1015. 
97799 A.2d at 1013. 
98799 A.2d at 1013. 
99799 A.2d at 1014. (See § 17.03[4][b][i] above.) 
100799 A.2d at 1007–08. 
101Zilisch v. State Farm Mut. Auto. Ins. Co., 196 Ariz. 234 (Sup. Ct. 2000). (See § 17.04[3][a] 

above.) 
102Farmland Mut. Ins. Co. v. Johnson, 36 S.W.3d 368 (Ky. 2000). (See § 10.04[2][c][ii][C] 

above.) 
103799 A.2d at 1009. 
104799 A.2d at 1010, discussing State Farm Mut. Auto. Ins. Co. v. Laforet, 658 So. 2d 55, 62 

(Fla. 1995). (See § 5.03[4] above.) 
105799 A.2d at 1010. The statute long antedated the cases that had adopted the Dutton rule. It is 

possible that the Dutton rule was repudiated simply because inconsistent with the rule excluding 

consideration of evidence not in the insurer’s possession at the time the claim was denied. See 

Dakota, M. & E.R.R. v. Acuity, 2009 SD 69, ¶¶ 26–29. If so, an adapted form of the Dutton rule 

might still be applicable. 
106Zilisch, 799 A.2d at 1010–11. (See § 17.03[4][d][iii] above.) 
107799 A.2d at 1011. 
108799 A.2d at 1011. 
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Finally, the Skaling court did something that no other court has ever done in the context of first-

party bad faith. It held that, even where a claim is fairly debatable, the insurer is obliged to offer a 

compromise “in an effort to relieve the insured from the burden and expense of litigation.”109 Its conduct 

will be judged by the reasonableness of its settlement behavior.110  

To this it added the admonition, based on its prior holding in the context of the duty to settle third-

party claims, that “ ‘an insurance company has a “fiduciary obligation to act in the ‘best interests of its 

insured’ ” ’ ”111 Because denial of a claim is always contrary to the interests of the insured, the court did 

not explain how it could be true that “not every refusal to pay amounts to insurer bad faith.”112  

In sum, the purported survival of the rule that an insurer is free to dispute claims that are fairly 

debatable appears undermined by many pro-plaintiff doctrines announced in Skaling. In particular, an 

insured who prevails on a coverage claim will almost always be able to argue that the insurer was 

insufficiently generous in its offers to settle what the jury will be told was a meritorious claim. 

[b] Critique of Skaling 
The Skaling court, even more than the Zilisch court, has lost all sight of the strong public interests 

in allowing insurers to challenge claims subject to genuine disputes and to litigate such challenges to 

judgment, if no settlement is reached. It fails to consider that insurers already have substantial motivation 

to compromise disputed claims, both to avoid their own litigation costs and to avoid the risk of losing. 

Courts in other jurisdictions have consistently protected those public interests by preserving strong 

protections against bad faith claims when the underlying contractual claims are subject to bona fide 

dispute. Such courts should reject the limits which Zilisch and Skaling place on those protections. 

Interestingly, Skaling appears to have had little visible effect in subsequent reported cases in 

Rhode Island. In Imperial Casualty & Indemnity Co. v. Bellini,113 the Rhode Island court affirmed a 

summary judgment for the insurer on bad faith, holding that coverage had been fairly debatable. The 

policy apparently provided no coverage, but Imperial inadvertently extended coverage by demanding and 

accepting payment of a $250 deductible when undertaking a defense under reservation of rights.114 In a 

case on prejudgment interest on uninsured motorist claims, the court supported starting the running of 

interest before determination of the tortfeasor’s liability by citing Skaling for the proposition that insurers 

must investigate and review claims before refusing to pay.115 As yet, no reported decision has relied on 

any of the statements in Skaling identified as problematic in § 17.05[6][b]. 

[7] South Dakota 
South Dakota continues to adhere to the requirement that “ ‘[f]or proof of bad faith, there must be 

an absence of a reasonable basis for denial of policy benefits [or failure to comply with a duty under the 

insurance contract] and the knowledge or reckless disregard [of the lack] of a reasonable basis for 

109799 A.2d at 1011. 
110799 A.2d at 1011. 
111799 A.2d at 1011. (But see § 1.08 above.) 
112799 A.2d at 1011. 
113Imperial Cas. & Indem. Co. v. Bellini, 947 A.2d 886, 893–94 (R.I. 2008). 
114947 A.2d at 889, citing Imperial Cas. & Indem. Co. v. Bellini, 888 A.2d 957, 964 (R.I. 2000). 
115Metropolitan Prop. & Cas. Ins. Co. v. Barry, 892 A.2d 915, 925 (R.I. 2006). 
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denial.’ ”116 But it has recently quoted approvingly some of the expansive language from Zilisch v. State 

Farm Mutual Automobile Insurance Co.,117 Farmland Mutual Insurance Co. v. Johnson,118 and Skaling v. 

Aetna Insurance Co.119 With one exception (see § 17.03[4][d][iii]), South Dakota does not yet appear to 

have adopted any of those principles. But it is worth examining why those principles were not implicated. 

            Dakota, Minnesota, & Eastern Railroad Co. v. Acuity120 involved a complicated claim. Julian 

Olson, an employee of DM&E, was seriously injured in a motor vehicle accident in the scope and course 

of his employment. He was driving a car equipped with a Hy-Rail System which allowed it to be driven 

on railroad tracks. He sued DM&E under the Federal Employers Liability Act for negligent maintenance 

of the Hy-Rail System, ultimately settling with DM&E. Acuity was found to provide no coverage for that 

liability.121  

But DM&E had uninsured motorist (“UM”) coverage with Acuity, applicable to the accident, and 

Olson claimed the accident was caused, in part, by a negligent “phantom motorist” who had cut him off 

and whose car never made contact with his.122 The UM coverage required independent corroboration of 

the facts of any such accident.123 Shortly after the accident, three independent witnesses told DM&E that 

there had been an unusually slow moving vehicle ahead of Olson as he entered the interstate highway, and 

one expressed the belief that this vehicle had probably caused the accident.124 When the UM claim was 

presented, Acuity hired a lawyer, Gary Thimsen, to investigate the claim and provide a coverage opinion; 

Acuity did no investigation of its own.125 Thimsen recommended that the claim be denied for want of 

independent corroboration.126  

DM&E obtained an order compelling Thimsen’s deposition, but the deposition was deferred 

pending resolution of the coverage question.127 DM&E prevailed on coverage and that judgment was 

affirmed. DM&E then requested Thimsen’s deposition, and Acuity moved for summary judgment on bad 

faith, arguing that the coverage trial showed that coverage had always been fairly debatable. The circuit 

court granted the motion, without addressing DM&E’s request for delay to take Thimsen’s deposition. 

The supreme court reversed. 

Only if Acuity had properly investigated and evaluated the claim could it reasonably deny the 

claim, and only evidence in Acuity’s possession when it denied coverage could be used to defend that 

116Dakota, M. & E.R.R. v. Acuity, 2009 SD 69, ¶ 17, quoting Champion v. United States Fid. & 

Guar. Co., 399 N.W.2d 320, 324 (S.D. 1987). 
117Zilisch v. State Farm Mut. Auto. Ins. Co., 196 Ariz. 234 (Sup. Ct. 2000). (See § 17.04[3][a] 

above.) 
118Farmland Mut. Ins. Co. v. Johnson, 36 S.W.3d 368 (Ky. 2000). (See § 10.04[2][c][ii][C] 

above.) 
119Skaling v. Aetna Ins. Co., 799 A.2d 997 (R.I. 2002) (“Skaling II”). (See § 17.04[3][e] above.) 
1202009 SD 69. 
1212009 SD 69, ¶¶ 2–3. 
1222009 SD 69, ¶¶ 2, 5. 
1232009 SD 69, ¶ 5 n.3 (“ ‘[i]f the hit-and-run vehicle does not hit an insured, a covered auto, or 

a vehicle an insured is occupying, the facts of the accident must be corroborated by competent 

evidence provided by an independent and disinterested person and not by the insured or any 

person occupying the same vehicle as the insured.’ ” (emphasis original)). 
1242009 SD 69, ¶ 6. 
1252009 SD 69, ¶¶ 5, 7–8. 
1262009 SD 69, ¶ 5  
1272009 SD 69, ¶ 9. 
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denial.128 Without knowing what investigation Thimsen had made and what facts he had discovered, it 

was “unclear what facts were available to suggest that the claim was fairly debatable when Acuity denied 

the claim.”129 That lack of information precluded summary judgment, because “Acuity [had] the initial 

burden to ‘clearly show an absence of any genuine issue of material fact and an entitlement to judgment 

as a matter of law.’ ”130 The existence of a genuine dispute at trial could not support summary judgment, 

because that may have included evidence Acuity did not have when it denied the claim.131  

All of that analysis (except for the refusal to consider information obtained after denial) is fully 

consistent with the analysis here and none of it depends on the problematic portions of Zilisch, Farmland, 

and Skaling. To support the proposition that existence of a genuine dispute depended in part on the 

adequacy of the insurer’s investigation, the court did cite Zilisch, Farmland, and Skaling, with 

parenthetical quotations that, standing alone, could be troublesome.132 But the proposition those 

quotations were used to support is not troublesome, and the court did not adopt any of those quotations as 

South Dakota law. The court also cited the rejection by those cases of the directed verdict rule, but 

premised its own rejection of that rule on the need to exclude evidence not in the insurer’s possession at 

the time of the denial.133 That leaves room for an appropriately adapted rule reflecting that exclusion. At 

least for now, South Dakota does not appear to have adopted any of the rules suggested by Zilisch, 

Farmland, and Skaling (except for the refusal to consider information obtained after denial). 

[8] Washington 

[a] Washington Bad Faith Law Is Uncertain on Authority of Court Versus 
That of Jury 

The analysis here indicates that if the historical facts about what evidence was available to the 

insurer are undisputed and there is no issue as to inadequate investigation missing material facts 

supportive of the claim, determination of whether the insurer had a reasonable basis to deny or delay 

payment ordinarily constitutes a question of law for the court. (See § 17.04[1]–[2] above.) At one time, 

under Ellwein v. Hartford Accident & Indemnity Co., Washington bad faith law was relatively clear and 

very supportive of that position.134 Ellwein was partially overruled by Smith v. Safeco Insurance Co.135 

and American States Insurance Co. v. Symes of Silverdale, Inc.136 There is language in Smith that could be 

read to make the determination of reasonableness a jury question, if reasonable minds could differ on that 

question. One recent case in the court of appeals, American Best Food, Inc. v. Alea London, Ltd.,137 has 

read that language that way. However, the Washington Supreme Court found that the bad faith question in 

Alea London was one of law, albeit one that it resolved against the insurer.138 So, the court of appeals 

opinion no longer appears authoritative on that point. 

The particular aspect of bad faith law addressed by Symes and Smith is the ability of an insurer to 

1282009 SD 69, ¶¶ 21–27. 
1292009 SD 69, ¶ 26. 
1302009 SD 69, ¶ 26. 
1312009 SD 69, ¶ 27. 
1322009 SD 69, ¶ 23. 
1332009 SD 69, ¶ 28. 
134Ellwein v. Hartford Accident & Indem. Co., 142 Wash. 2d 766, 776–78 (2001). 
135Smith v. Safeco Ins. Co., 150 Wash. 2d 478 (2003). 
136Am. States Ins. Co. v. Symes of Silverdale, Inc., 150 Wash. 2d 462 (2003). 
137Am. Best Food, Inc. v. Alea London, Ltd., 138 Wash. App. 674, 690 (2007). 
138Am. Best Food, Inc. v. Alea London, Ltd., 168 Wash. 2d 398, ¶ 20 (2010). (See § 17.03[5][c] 

above.) 
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obtain a summary judgment that there was no bad faith. But, because availability of summary judgment 

reflects the content of the underlying substantive law, the underlying structure of that law bears strongly 

on the interpretation of those cases. 

Symes provides a current authoritative statement of Washington bad faith law on first-party claims 

(those where the insured is seeking benefits for the insured’s own losses): 

An insurer has a duty of good faith to its policyholder, and violation of 

that duty may give rise to a tort action for bad faith. To prove bad faith 

the policyholder must show the insurer’s breach of the insurance 

contract was unreasonable, frivolous, or unfounded. Whether an insurer 

acted in bad faith is a question of fact. Accordingly, an insurer is entitled 

to a directed verdict or a dismissal on summary judgment of the 

policyholder’s bad faith claim only if there are no disputed material facts 

pertaining to the reasonableness of the insurer’s conduct under the 

circumstances and the insurer is entitled to prevail as a matter of law.139  

The emphasized language sets a high threshold for bad faith liability. What it leaves uncertain is 

what standard is to be applied in determining whether an insurer’s incorrect action (as it is later 

determined to be) was “unreasonable, frivolous, or unfounded.” Of equal importance, it leaves uncertain 

who decides that question: the court, as a matter of law, or the trier of fact (typically a jury). 

Smith directly addresses the division of functions between court and jury in bad faith cases. While, 

as shown in § 17.05[8][c] & [e][ii] below, Smith addresses an issue somewhat different from that in a 

first-party bad faith case, the court did not recognize that difference, and its comments are presumably 

authoritative in first-party cases. 

Smith, like Symes, began with the rule that “an insurer has a duty of good faith to all of its 

policyholders, and to succeed on a bad faith claim, a policyholder must show the insurer’s breach of the 

insurance contract was unreasonable, frivolous, or unfounded … . [P]art of this inquiry is whether the 

insurance company did have a cognizable reason to deny coverage.”140 The court then addressed the 

application of the substantive law in the context of summary judgment: 

Whether an insurer acted in bad faith remains a question of fact. A 

motion for summary judgment is properly granted where “there is no 

genuine issue as to any material fact and … the moving party is entitled 

to a judgment as a matter of law.” All facts and reasonable inferences are 

viewed in the light most favorable to the nonmoving party. Questions of 

fact may be determined on summary judgment as a matter of law where 

reasonable minds could reach but one conclusion. But a court must deny 

summary judgment when a party raises a material factual dispute. The 

legal inquiry shapes what is a material fact … . 

If the insured claims that the insurer denied coverage unreasonably in 

bad faith, then the insured must come forward with evidence that the 

insurer acted unreasonably. The policyholder has the burden of proof. 

The insurer is entitled to summary judgment if reasonable minds could 

139Symes, 150 Wash. 2d at 469–70 (emphasis added, citations omitted). Application of that 

standard to insurer refusals to provide a defense is different, because the coverage standard 

differs. (See § 17.03[5][c] above (discussing Alea London)). 
140Smith, 150 Wash. 2d at 485 (emphasis original). 
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not differ that its denial of coverage was based upon reasonable grounds. 

If, however, reasonable minds could differ that the insurer’s conduct was 

reasonable, or if there are material issues of fact with respect to the 

reasonableness of the insurer’s action, then summary judgment is not 

appropriate. If the insurer can point to a reasonable basis for its action, 

this reasonable basis is significant evidence that it did not act in bad 

faith and may even establish that reasonable minds could not differ that 

its denial of coverage was justified. However, the existence of some 

theoretical reasonable basis for the insurer’s conduct does not end the 

inquiry. The insured may present evidence that the insurer’s alleged 

reasonable basis was not the actual basis for its action, or that other 

factors outweighed the alleged reasonable basis.141  

            To the extent inconsistent with these principles, the Court overruled Ellwein.142 But the extent of 

the overruling is not otherwise specified. 

The most troublesome aspect of Smith is the emphasized language. It may simply mean that the 

insurer cannot rely in defense to a bad faith claim on a theoretical basis that was not among the grounds of 

its decision. But, if one parses the court’s language carefully, there is a suggestion that even reliance on a 

reasonable ground might be found, in some sense, not to be reasonable, because “reasonable minds could 

differ that the insurer’s conduct was reasonable,” and that this might happen even in the absence of 

“material issues of fact with respect to the reasonableness of the insurer’s action.” If that suggestion were 

correct, then the reasonableness of the insurer’s conduct might be determined by a jury, as a factual 

question. 

[b] Background: Ellwein v. Hartford 
Because much of the importance of Smith and Symes is their partial overruling of Ellwein v. 

Hartford Accident & Indemnity Co.,143 that case must be reviewed to determine how much was overruled. 

Ellwein involved an underinsured motorist claim against Hartford. Ellwein’s car was hit at an 

intersection by a car driven by Gleason. There were two eyewitnesses, Shultz and McDougal, the latter of 

whom suffered minor damage to his car. Gleason was insured by Allstate and McDougal by Safeco. 

Allstate and Safeco made subrogation demands on Hartford. Hartford hired an accident reconstruction 

expert, Cooper, who provided a report based on statements of Shultz and McDougal, concluding that 

Gleason was speeding and ran a red light. Based on this, Hartford took the position with the other insurers 

that Ellwein was not negligent. But it also began preparing to defend a potentially large UIM claim, 

noting internally that Cooper’s report could be used to argue that Ellwein was also negligent.144  

After collecting Gleason’s $100,000 policy limit from Allstate, Ellwein made a UIM demand on 

Hartford, which had a $1,000,000 UIM limit. Hartford provided Cooper with additional evidence (in 

existence before his report but not reviewed by him). Much of this “new” evidence implicated Ellwein as 

the cause of the accident. Cooper now concluded that Gleason entered the intersection on a yellow light, 

not a red light, and had no reason to expect that Ellwein would not yield to him. Ellwein hired another 

expert who reached conclusions consistent with Cooper’s prior report.145  

141150 Wash. 2d at 485–86 (emphasis added). 
142150 Wash. 2d at 486. 
143Ellwein v. Hartford Acc. & Indem. Co., 142 Wash. 2d 766 (2001). 
144142 Wash. 2d at 768–70. 
145142 Wash. 2d at 770–71. 
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Defense counsel evaluated the case at $600,000–700,000. Hartford reduced this by 50% based on 

comparative negligence, and offered $300,000 ($800,000 gross damages, reduced by 50%, less $100,000 

already recovered). The arbitrator found Gleason solely at fault and awarded gross damages of 

$929,803.39.146  

Ellwein sued for bad faith. The superior court granted summary judgment to Hartford. The 

supreme court affirmed in part and reversed in part. It found that Hartford had acted in bad faith by 

“misappropriating” Ellwein’s expert,147 an issue of no concern to here. But it affirmed the summary 

judgment that it was not bad faith for Hartford to have asserted 50% comparative negligence, and to make 

settlement offers based on that assertion.148 This is the point of significance here. 

In light of the rule that a bad faith plaintiff has the burden of proving that an insurer’s actions were 

“unreasonable, frivolous, or unfounded,” the court reasoned that, in a summary judgment context 

an insurer is ordinarily entitled to summary judgment dismissal of a bad 

faith claim unless the insured shows there was no reasonable basis for the 

insurer’s actions. Stated another way, where there is no real dispute that 

an insurer had a reasonable basis for its actions, dismissal of the bad faith 

claim on summary judgment is appropriate.149  

The court noted that this “ ‘fairly debatable’ standard for determining bad faith … is followed in 

the vast majority of jurisdictions,”150 quoting approvingly the following language: 

An insurer is entitled to dispute claims so long as it has a reasonable 

basis. If reasonable minds could not differ on the coverage-determining 

facts, a verdict should be directed or summary judgment rendered on 

coverage. If that cannot be done, it ordinarily must follow that the insurer 

had reasonable grounds to dispute the facts, precluding any possibility of 

bad faith.151  

The court applied this standard to conclude that summary judgment had been properly granted on 

Hartford’s settlement practices: 

Hartford, as a UIM insurer, had a general right to assert a comparative 

fault defense. Furthermore, the ambiguous and somewhat conflicting 

eyewitness reports alone created an issue as to whether Gleason entered 

the light on the yellow. Had Gleason entered the light on the yellow, 

Mrs. Ellwein would have been at least partially responsible for the 

accident by breaching in her statutory duty to yield. Consequently, even 

absent Cooper’s revised report, this claim of bad faith was properly 

dismissed because of Hartford’s legitimate basis for asserting 

comparative fault.152  

146142 Wash. 2d at 771–72. 
147142 Wash. 2d at 778–83. 
148142 Wash. 2d at 774–78. 
149142 Wash. 2d at 776. 
150142 Wash. 2d at 776. (footnote omitted). 
151Ellwein, 142 Wash. 2d at 777 (citation and footnote omitted), quoting William T. Barker & 

Paul E.B. Glad, Use of Summary Judgment in Defense of Bad Faith Actions Involving First-

Party Insurance, 30 TORT & INS. L.J. 49, 56 (1994). 
152Ellwein, 142 Wash. 2d at 777–78. 
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However, the Ellwein court introduced its analysis with a short summary that does not correctly 

track the analysis that followed: 

RCW 48.01.030 imposes a duty to act in good faith upon insurers, and 

violation of that duty may give rise to a tort action for bad faith. Claims 

of bad faith, however, are not easy to establish; insureds must meet a 

“heavy burden.” Insureds must prove bad faith as a matter of law. 

“Ordinarily, if the evidence produced by either side creates a fact issue 

with regard to the validity of the claim and, thus, the legitimacy of the 

denial thereof, the tort claim must fail … .”153  

The italicized sentence incorrectly states the standard. The correct statement is that the bad faith 

plaintiff must prove coverage as a matter of law. Alas, that incorrect sentence created problems in Smith 

and Symes.  

[c] Smith v. Safeco 
Smith arose in the context of a third-party liability claim. In April, 1997, Smith was injured when 

her car was rear-ended by one driven by Bryce. Bryce was insured by Safeco and Smith had underinsured 

motorist (UIM) coverage with Farmers. Smith initially provided Safeco no information about her injuries. 

On February 24, 1999, a “claims specialist” employed by Smith’s counsel told a Safeco adjuster on the 

phone that Smith had suffered a closed head injury, and loss of memory and had incurred medical bills 

close to $20,000, in addition to past and future wage loss. Starting in August, 1998, Smith’s counsel 

repeatedly demanded to be told Bryce’s liability limits. In the absence of consent by Bryce, Safeco 

declined to provide this information without any documentation of Smith’s injuries sufficient to show a 

claim exceeding the policy limit.154  

On March 29, 1999, Smith sued Bryce. On May 17, 1999, Smith’s counsel asserted out-of-pocket 

damages of $612,000 and demanded the full policy limits, if less than $1.5 million. On May 26, Safeco 

disclosed that Bryce’s limit was $100,000. On July 30, Safeco paid that amount to Smith. Smith then 

settled with Bryce, giving a covenant not to execute in return for Bryce’s agreement to a “partial 

judgment” for $100,000 and an assignment of all of Bryce’s rights under the insurance policy. Safeco 

sought a declaratory judgment that it had no liability for failure to disclose the limits earlier, because 

disclosure often results in an inflated demand not supported by the facts, something not in the insured’s 

interest. Smith counterclaimed for bad faith, both in her own right and as Bryce’s assignee. The trial court 

granted summary judgment for Safeco.155  

            The court of appeals affirmed. It first concluded that Safeco owed no duty to Smith herself.156 The 

duty to Bryce was to attempt to protect her against exposure in excess of her limits and includes “ ‘an 

affirmative duty to make a good faith effort to settle.’ ”157 The court of appeals then discussed Ellwein as 

153142 Wash. 2d at 776, quoting Nat’l Sav. Life Ins. Co. v. Dutton, 419 So.2d 1357, 1362 

(Ala.1982). (citations omitted). 
154The supreme court said little about the facts, so this discussion is based on the opinion of the 

court of appeals. Smith v. Safeco Ins. Co., 112 Wash. App. 645, 647–49 (2002). 
155112 Wash. App. at 649. 
156112 Wash. App. at 650. 
157112 Wash. App. at 651. The court of appeals enumerated the considerations relevant in 

assessing an insurer’s conduct in this regard: 

Factors bearing on breach include but are not limited to “the strength of 
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providing the summary judgment standard and rejected an argument that Ellwein was limited to UIM 

cases.158 It then concluded that there was no absolute duty to the insured to disclose limits to the claimant, 

because this might sometimes be harmful to the insured. As it saw the duty, 

[i]n the absence of a statute or rule requiring disclosure, and assuming 

that the insured does not direct otherwise,the insurer must disclose the 

insured’s policy limits if a reasonable person in the same or similar 

circumstances would believe that disclosure is in the insured’s (as 

opposed to the claimant’s) best interests. Conversely, the insurer need 

not disclose if a reasonable person would believe that disclosure is not in 

the insured’s best interest, or if a reasonable person would not know, 

after reasonably marshalling the facts and evaluating the claim, whether 

disclosure was or was not in the insured’s best interests.159  

In Smith, the facts bearing on any such duty were fully developed and essentially undisputed. 

There was no claim of deficient investigation and Smith’s refusal to provide information to Safeco meant 

that it had very little information about her injuries. Accordingly, Smith could not show and a rational 

trier of fact could not find, as Ellwein would require, 

that Safeco’s failure to disclose was so “unreasonable, frivolous, or 

unfounded” as not to be “fairly debatable.” A reasonable person in 

Safeco’s shoes would have deemed himself or herself to lack any reliable 

information on the nature of Smith’s injuries or the size of her claim; 

such a person would not have relied on undocumented information 

asserted over the telephone, and he or she would have had nothing else. 

Lacking any reliable information, a reasonable person in Safeco’s shoes 

would not have believed that disclosure of Bryce’s policy limits would 

serve Bryce’s (as opposed to Smith’s) interests. On the contrary, a 

reasonable person in Safeco’s shoes simply would not have known 

whether the disclosure of Bryce’s policy limits would help or hurt 

Bryce’s interests. Smith cannot show that “there was no reasonable basis 

for [Safeco’s] actions[,]” and the trial court did not err by granting 

summary judgment.160  

The supreme court reversed, holding that application of the Ellwein standard was error. It ruled 

that the proper standard was: 

If the insured claims that the insurer denied coverage unreasonably in 

bad faith, then the insured must come forward with evidence that the 

the injured claimant’s case on the issues of liability and damages[;]” the 

adequacy of the insurer’s investigation and evaluation; the adequacy of 

the insured’s policy limits and the consequent “risk to which each party 

[insurer and insured] is exposed in the event of a refusal to settle[;]” 

willingness or refusal to negotiate and the resulting “climate for 

settlement;” and any other action by the insurer “demonstrat[ing] greater 

concern for the insurer’s monetary interest than [for] the financial risk 

attendant to the insured’s predicament. “[112 Wash. App. at 651.] 

158112 Wash. App. at 651 & n.29. 
159112 Wash. App. at 653 (emphasis original, footnotes omitted). The court assumed, without 

holding, that an insurer must comply with an insured’s direction whether to disclose limits, a 

point that did not matter in the absence of a directive from Bryce. 112 Wash. App. at 653 n.33. 
160112 Wash. App. at 654 (emphasis original, footnotes omitted). 
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insurer acted unreasonably. The policyholder has the burden of proof. 

The insurer is entitled to summary judgment if reasonable minds could 

not differ that its denial of coverage was based upon reasonable grounds. 

If, however, reasonable minds could differ that the insurer’s conduct was 

reasonable, or if there are material issues of fact with respect to the 

reasonableness of the insurer’s action, then summary judgment is not 

appropriate. If the insurer can point to a reasonable basis for its action, 

this reasonable basis is significant evidence that it did not act in bad faith 

and may even establish that reasonable minds could not differ that its 

denial of coverage was justified. However, the existence of some 

theoretical reasonable basis for the insurer’s conduct does not end the 

inquiry. The insured may present evidence that the insurer’s alleged 

reasonable basis was not the actual basis for its action, or that other 

factors outweighed the alleged reasonable basis. To the extent that 

Ellwein is inconsistent with these principles, it is overruled.161  

This is the partial overruling whose extent must be determined. 

[d] American States v. Symes of Silverdale 
            American States Insurance Co. v. Symes of Silverdale, Inc.162 was an arson coverage case. Symes 

was a corporation operating a family restaurant and sports bar and was insured by American States. It 

filed a chapter 11 bankruptcy reorganization proceeding. No trustee was appointed, and Symes continued 

to operate as debtor-in-possession. Symes renewed its insurance and increased the policy limit. The 

property was severely damaged by fire, which state investigators found to have been caused by arson and 

American States alleged to have been set by Thomas LePre, president of Symes. The day after the fire, 

the bankruptcy court granted a creditor’s motion to convert the bankruptcy to a chapter 7 liquidation, 

appointing Kathryn Ellis as trustee. She sued to collect the insurance on the property, saying that coverage 

for the bankruptcy estate would not have been impaired even if LePre had set the fire. She also alleged 

bad faith. The Trustee moved for summary judgment on coverage, and American States moved for 

summary judgment on bad faith, arguing that it had at least a sufficient ground for contesting coverage to 

defeat any bad faith claim. The trial court denied both motions.163  

On discretionary review, the court of appeals agreed that proof of arson by LePre would defeat the 

Trustee’s claim for coverage and, pursuant to Ellwein, held that the existence of reasonable grounds to 

assert this defense precluded any claim for bad faith.164 The supreme court majority held that, as a matter 

of bankruptcy law, arson by LePre could not defeat coverage for the bankruptcy estate.165 It remanded for 

unspecified further proceedings (presumably on bad faith).166  

161Smith v. Safeco Ins. Co., 150 Wash. 2d 478, 485 (2003) (emphasis added, footnote and 

citation omitted). 
162Am. States Ins. Co. v. Symes of Silverdale, Inc., 150 Wash. 2d 462 (2003). 
163150 Wash. 2d at 465. 
164American States Ins. Co. v. Symes of Silverdale, Inc., 111 Wash. App. 477, 492–93, 45 P.3d 

610, 617–19 (Wash. Ct. App. 2002). 
165150 Wash. 2d at 468. 
166150 Wash. 2d at 470. 



- 114 - 

[e] Analysis of Smith and Symes 

[i] Symes 
Symes was a first-party claim governed by the rule that “fairly debatable” claims may be debated 

(by denying them). As the court of appeals had viewed the case, there was a genuine issue of fact whether 

LePre had committed arson and coverage would be defeated if he had. That established a reasonable basis 

to deny the claim, as the Trustee was not entitled to summary judgment on coverage. But the Supreme 

Court concluded that the Trustee was, after all, entitled to that summary judgment. The focus of inquiry 

would then shift to whether American States had a reasonable basis for arguing that arson by LePre (if 

proven) would defeat coverage. That does not turn on any factual issue, but on assessment of whether the 

legal argument against coverage was “unreasonable, frivolous, or unfounded.” On that point, neither 

Dutton nor Ellwein has anything to say. So a remand on that point says nothing about the continued 

viability of Ellwein’s adoption of the Dutton rule. 

The remand is troubling, though, because it seems pointless. All three judges of the court of 

appeals and four of the nine justices of the supreme court agreed with American States on the merits of its 

legal position.167 On the analysis here (see §§ 17.03[5][b][i][A] & [C] above), the fact that American 

States’ coverage argument was accepted, after full adversarial presentation, by some impartial judges (and 

especially a majority of the judges who addressed the issue) should establish as a matter of law that the 

denial of coverage was not “unreasonable, frivolous, or unfounded.” But there is no indication that point 

was ever argued, so it may not have occurred to the court. Be that as it may, it has nothing to do with the 

Ellwein holding, which remains fully consistent with Symes.  

That said, the seemingly senseless remand would have been required if reasonableness of the 

insurer’s interpretation of the policy is a jury issue. 

[ii] Smith 
Smith was not a first-party case, but was a case involving protection of the insured from excess 

judgments in favor of a third-party claimant. The substantive standard for such cases is different, 

requiring case-by-case balancing of the interests of the insured in settling against the interests of the 

insurer in not paying more than the claim is truly worth. (See § 2.03[2] above.) Many jurisdictions say 

that this requires the insurer to act as if it alone would be liable for the entire judgment. (See § 2.03[2][d] 

above.) In contrast, the standard in first-party cases establishes a minimum threshold for what constitutes 

a reasonable basis, with the balancing having been done in formulating the rule, rather than case-by-case. 

(The latter type of balancing may be described as “categorical balancing.”) (See § 17.04[2][a] above.) 

Because the Ellwein standard is based on the substantive law governing first-party cases, that 

standard could not properly be transferred into the context of a third-party claim. Unfortunately, the 

argument made for distinguishing Ellwein did not make that point.168 The court of appeals then 

analogized bad faith cases to employment cases and read Ellwein as a broad rule applicable to all bad 

faith cases: 

Ellwein clearly does apply whenever, as here, it is known that the 

[insurer] performed (or refrained from performing) a discretionary act, 

167The trial court’s reasoning is not stated in the appellate opinions, but it granted summary 

judgment on bad faith. So it seems likely that it, too, agreed with American States that arson by 

LePre would bar coverage. 
168Smith v. Safeco Ins. Co., 112 Wash. App. 645, 652 n.29 (2002) (“In a motion for 

reconsideration, Smith contends that Ellwein applies only to UIM claims, and thus that Ellwein 

does not apply here”). 
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and the question is whether the insurer abused its discretion. In the latter 

situation, the trier of fact must defer to the defendant’s exercise of 

discretion, “much as an appellate court refers to a trial court’s findings of 

fact on appeal.”169  

 

            Under this reading, Ellwein would have established a broad special summary judgment rule for 

bad faith cases that would have protected insurers on third-party claims so long as they had some basis to 

think that refusal to settle would be reasonable. That would have imported into bad faith analysis a test 

rooted in the much different law of at-will employment. It would have changed the substantive law 

applicable to third-party claims, eliminating the need for case-by-case balancing by the factfinder. The 

supreme court properly rejected such a broad special rule, holding that “the existence of some theoretical 

reasonable basis for the insurer’s conduct does not end the inquiry.”170  

 

            Putting aside the special summary judgment rule, the issue in Smith was whether it had been bad 

faith to refuse disclosure of Bryce’s liability limit. As the substantive standard was articulated by the 

court of appeals (and not altered by the supreme court), that turned on whether a reasonable person in the 

position of the insurer would have believed that Bryce’s interests called for such disclosure.171 That 

inquiry is entirely suited for case-by-case balancing, as opposed to the categorical balancing used by the 

court of appeals. It is that which the supreme court directed in remanding “to the trial court for 

proceedings consistent with this decision, which may include summary judgment and/or trial.”172 On the 

facts, it seems entirely plausible that the trial court could conclude (as several justices did) that no rational 

finder of fact could find bad faith.173 But the analysis would be totally different from that employed by the 

court of appeals, and a fresh review of the evidence would be required. 

[iii] Implications of Smith and Symes  
            The supreme court’s insistence in Smith on preserving case-by-case balancing on third-party 

claims should not require such balancing on first-party claims, where categorical balancing had 

established a threshold rule permitting “fairly debatable” claims to be denied. (See § 17.04[1]–[2]) 

 

            Ellwein strongly endorsed the Dutton rule and clearly rejected case-by-case balancing in first-

party bad-faith cases. Ellwein was a unanimous decision, and was in accord with preexisting law (in 

Washington and almost everywhere else) on that point. Had the new decisions been understood as 

overturning Ellwein on this central point, one would expect that at least some of those who joined in 

Ellwein would have dissented (or concurred specially, to disclaim that result) or, at least, that someone 

would have offered an explanation of the reasons for change. The lack of any of these thus supports a 

reading that only rejects Ellwein’s erroneous paraphrase of the Dutton rule and the lower courts’ 

erroneous extension of Ellwein to third-party cases. The categorical balancing in first-party cases would 

simply be unaffected by the partial overruling on the other points. On the other hand, the remand in Symes 

                                           
169112 Wash. App. 645, 652 n.29 (emphasis original, citation omitted). 
170Smith v. Safeco Ins. Co., 150 Wash. 2d 478, 486 (2003). 
171See 112 Wash. App. at 653. The court assumed, without holding, that an insurer must comply 

with an insured’s direction whether to disclose limits, a point that did not matter in the absence 

of a directive from Bryce. 112 Wash. App. at 653 n.33. 
172150 Wash. 2d at 487–88. 
173150 Wash. 2d at 487 (opinion concurring in part and dissenting in part). This opinion decries 

what it characterizes as the majority’s conclusion that there was an issue of fact precluding 

summary judgment. 150 Wash. 2d at 487. But the majority expressly leaves open the possibility 

that that summary judgment might again be entered. So the majority simply chose not to decide 

whether there was an issue of fact. 
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could be read to require case-by-case balancing of some sort. 

[f] Implications of Unchanged Washington Bad Faith Standard 
            As the Washington Supreme Court reaffirmed in Symes, “[t]o prove bad faith the policyholder 

must show the insurer’s breach of the insurance contract was unreasonable, frivolous, or unfounded.”174 

The use of the three terms together suggests that they are intended to convey a single concept. While they 

probably are not intended to be synonyms, they are closely related. The pre-Ellwein cases had 

consistently read them that way. Thus, the Supreme Court itself had said that “[a] denial of coverage 

based on a reasonable interpretation of the policy is not bad faith, and even if incorrect, does not violate 

the Consumer Protection Act if the insurer’s conduct was reasonable”175 and that existence of authority in 

other jurisdictions that would support denial of coverage precluded a finding of bad faith.176 The court of 

appeals had indicated that an insurer’s denial of a claim was reasonable if the insurer had “ ‘probable 

cause to pursue its defense’ ” or when there was a “ ‘legitimate controversy’ ” about the insured’s right to 

benefits.177 There was no bad faith where “there was a legitimate issue as to the law”178 or if the court was 

“unable to find … that Unigard’s arguments thoroughly lacked legal justification”179 “ ‘[M]ere denial of 

coverage due to a debatable question of coverage is not bad faith.’ ”180 Bad faith could not be found 

where “there was a bona fide dispute over the existence and extent of old damage.”181  

 

            Bad faith thus involved denial of coverage where there was no debatable question or bona fide 

dispute about the insured’s right to benefits that the insurer failed to provide. The circumstances had to be 

such that the insurer lacked probable cause to pursue a challenge to the insured’s right to those benefits. 

And the plaintiff had the burden of proving that this was so. 

 

            The only case to discuss the standard is Phil Schroeder, Inc. v. Royal Globe Ins. Co.182 In that 

case, Royal Globe denied coverage for carpet damaged by a cleaning machine, based on an exclusion for 

damage to property in the insured’s care, custody or control. The superior court concluded, and the 

Supreme Court agreed, that the employees operating the machine were not themselves insureds and, 

accordingly, the exclusion did not apply. But the Supreme Court reversed an award of attorneys’ fees. For 

this purpose, the question was whether Royal Globe had breached its duty of good faith and fair dealing. 

It rejected the views of jurisdictions that had held that such a breach required culpable intent. It quoted a 

treatise: 

Generally the insurance company must have a reasonable and valid 

ground on which to oppose payment of the claim to avoid the application 

of penalties and attorney fees. 

The insurer is subject to the statutory penalty where it refuses to make 

                                           
174Am. States Ins. Co. v. Symes of Silverdale, Inc., 150 Wash. 2d 462, 469–70 (2003). 
175Transcont’l Ins. Co. v. Wash. Pub. Util. Dists. Util. Sys., 111 Wash. 2d 452, 470–71 (1988) 

(emphasis added). 
176Phil Schroeder, Inc. v. Royal Globe Ins. Co., 99 Wash. 2d 65, 73–74 (1983).  
177Keller v. Allstate Ins. Co., 81 Wash. App. 624, 633 (1996) (emphasis added). 
178Liljestrand v. State Farm Mut. Auto. Ins. Co., 47 Wash. App 283, 290–91 (1987) (emphasis 

added). 
179Starczewski v. Unigarrd Ins. Grp., 61 Wash. App. 267, 274 (1991)(emphasis added). 
180Whistman v. W. Am. of Ohio Cas. Grp. of Ins. Cos., 38 Wash. App. 580, 585 (1984) 

(emphasis added), quoting Smith v. Ohio Cas. Ins. Co., 37 Wash. App. 71, 74 (1984). 
181Pruitt v. Alaska Pac. Assur. Co., 28 Wash. App. 802, 804 (1981) (emphasis added). 
182Phil Schroeder, Inc. v. Royal Globe Ins. Co., 99 Wash. 2d 65, 73–74 (1983). 
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payment for a reason which has by prior cases been held invalid.183  

 

            In Phil Schroeder, Royal Globe had relied on two cases in other jurisdictions that supported its 

position and there were no Washington cases to the contrary. There were two that had denied coverage, 

but did not indicate whether the employees qualified as insureds. In these circumstances, the Supreme 

Court “[could not] say Royal Globe breached its good faith fiduciary duty in refusing to extend coverage 

in the absence of litigation.”184 Stated otherwise, bad faith denial of coverage is the act of forcing the 

insured to litigate to obtain benefits when there is no reasonable basis to resist the claim. (See §§ 5.02[1]–

[2], 17.03) The logic of that unchanged legal standard supports the conclusion that bad faith can be ruled 

on as a matter of law under the standards described in § 17.04. The analogies to malicious prosecution 

and to causation and judgmental immunity in legal malpractice are all supported by Washington law. (See 

§ 17.04[2][b]–[c]) 

 
 

            No cases in either the state or federal courts, except the court of appeals’ opinion in American Best 

Food, Inc. v. Alea London, Ltd.,185 have treated this issue as one of fact when the analysis here would treat 

it as one of law. For reasons set forth in § 17.05[8][a], the court of appeals’ opinion in Alea London does 

not appear to be authoritative on that point. But even if it were authoritative, its authority would be 

questionable in light of the analysis here. 

[9] Utah 

[a] Jones v. Farmers Insurance Exchange  
            In Jones v. Farmers Insurance Exchange,186 the Utah Supreme Court held that the district court 

had erred in granting summary judgment that the insurer’s denial of coverage was “fairly debatable” and, 

thus, not bad faith. Upon examination, however, this does not appear to call for any different analysis than 

that offered here. 

 

            Jones was an underinsured motorist claim on which, ultimately the only disputed aspect was 

dental treatment for cracked teeth. The court summarizes the facts and Farmers’ investigation as follows: 

Mr. Jones visited Richard Hughes, D.M.D., about four years after the 

accident. Dr. Hughes submitted a report to the insurance company stating 

that Mr. Jones required extensive dental repair including porcelain onlays 

to restore five teeth due to fractures; a root canal due to exposure; and six 

crowns due to premature wear, likely from stress or an altered bite. Dr. 

Hughes’s record states, “These fractures/breaks could have been caused 

by traumatic force. It was reported by the patient that he was in an 

automobile accident 4 years ago and injured his mouth. He was aware 

that he had broken his tooth but was involved with several medical 

procedures that took precedence.” 

Farmers sent a letter to Dr. Hughes stating the record “obviously leaves 

us to question causation.” The letter continued, “The purpose of this 

letter is to get your professional opinion on the cause of Mr. Jones’s teeth 

                                           
18399 Wash. 2d at 74, quoting G. Couch, Insurance § 58:165 (2d ed. 1966) (emphasis by the 

court). 
18499 Wash. 2d at 74. 
185Am. Best Food, Inc. v. Alea London, Ltd., 138 Wash. App. 674, 690 (2007). 
186Jones v. Farmers Ins. Exch., 2012 UT 52. 
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damage and to get the following questions answered.” The included 

questions addressed Mr. Jones’s dental history, his ability to mitigate 

damages, and the total cost of the recommended procedures. Farmers’ 

claim summary log documents Dr. Hughes’s reply, noting that Dr. 

Hughes “[s]tates the teeth were cracked during the accident and are still 

cracked requiring the same treatment regardless of time frame. 

Approximate cost for recommended treatment is $14,000.” According to 

the log, Dr. Hughes “basically relates [Mr. Jones’s] problems to this 

accident, stating that he would have needed the treatment whether he did 

it 4 years ago or today.” After Farmers discussed Mr. Jones’s claim at a 

meeting, the claim summary activity log states, 

We have no support, other than the insured[’]s statement, that the 

damage to his teeth resulted from this loss. Insured makes no mention of 

his teeth until he sees the dentist 4 years after the accident; there is no 

facial trauma noted in the ER report, Dr. Gordon’s report or the PT 

reports. His mouth problems could just have likely been caused by 

something other than this accident, we don’t have enough support to 

include the $14,000 in future treatment. Will evaluate without. 

The log contains an entry the following month noting that Farmers 

“would have expected multiple fractured teeth to cause some pain or 

discomfort during the 4 years.”187  

 

            Farmers offered Jones $5,000 and Jones demanded the policy limit of $30,000. Arbitrators 

awarded $18,500, an amount the court notes was sufficient to cover the disputed dental bill. Jones sued 

for bad faith and the district court granted summary judgment to Farmers, concluding that Farmers’ 

position was fairly debatable.188  

 

            While noting that review of a summary judgment ordinarily entails no deference to the district 

court’s conclusions, Utah views the “fairly debatable” question as a special one: 

“Whether an insured’s claim is fairly debatable under a given set of facts 

is also a question of law. However, because of the complexity and 

variety of the facts upon which the fairly debatable determination 

depends, the legal standard under which this determination is made 

conveys some discretion to trial judges. Therefore, although we will 

carefully review a trial court’s conclusion that an insured’s claim is or is 

not fairly debatable, we will grant the trial court’s conclusion some 

deference.”189  

 

            The court summarized the relevant law on bad faith as follows: 

an insurer’s “implied obligation of good faith performance contemplates, 

at the very least, that the insurer will diligently investigate the facts to 

enable it to determine whether a claim is valid, will fairly evaluate the 

claim, and will thereafter act promptly and reasonably in rejecting or 

settling the claim.” But “when an insured’s claim is fairly debatable, the 

                                           
1872012 UT 52, ¶ 2–3. 
1882012 UT 52, ¶ 4–5. 
1892012 UT 52, ¶ 6, quoting Billings ex rel. Billings v. Union Bankers Ins. Co., 918 P.2d 461, 

464 (Utah 1996) (citations omitted). 
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insurer is entitled to debate it and cannot be held to have breached the 

implied covenant [of good faith] if it chooses to do so.” This is because 

the duties imposed by the implied covenant of good faith “plainly 

indicate that the overriding requirement imposed … is that insurers act 

reasonably, as an objective matter, in dealing with their insureds.” 

Therefore, an insurer cannot be held to have breached the covenant of 

good faith “on the ground that it wrongfully denied coverage if the 

insured’s claim, although later found to be proper, was fairly debatable at 

the time it was denied.”190  

 

            Farmers argued that “ ‘if an insured cannot establish that [he] is entitled to summary judgment on 

the merits of his [bad faith] claim, that means the claim is fairly debatable.’ ”191 The court disagreed, 

noting that such a rule, if accepted, would require that the “fairly debatable” issue always be resolved on 

summary judgment, and that was not the law in Utah. The court pointed to Billings ex rel. Billings v. 

Union Bankers Ins. Co.,192 a case where it had affirmed judgment on a jury verdict of bad faith, even 

though it had affirmed denial of summary judgment on the contract claim.193 The court also noted that 

other jurisdictions had rejected the rule advocated by Farmers.194  

 

            The court explained that 

There is a notable distinction between a factual dispute about the validity 

of the underlying insurance claim and a factual dispute about what 

information the insurance company used to deny the claim. Mr. Jones 

alleges in his case that, based on the information Farmers indisputably 

had, it should have granted his claim or conducted further investigation 

before denying it. There is little dispute about what information Farmers 

used to deny Mr. Jones’s claim. The disputed facts, therefore, involve the 

question of whether Farmers’ conduct measured up to the required 

standard of good faith and fair dealing.195  

 

            Such a question need not be resolved on summary judgment. 

When making the determination of whether a claim is fairly debatable, a 

judge should remain mindful of an insurer’s implied duties to diligently 

investigate claims, evaluate claims fairly, and act reasonably and 

promptly in settling or denying claims. Only when “there [is] a legitimate 

factual issue as to the validity of [the insured’s] claim,[”] such that 

reasonable minds could not differ as to whether the insurer’s conduct 

measured up to the required standard of care, should the court grant 

                                           
1902012 UT 52, ¶ 7, quoting Billings, 918 P.2d at 465. 
1912012 UT 52, ¶ 8. It may be that the court’s bracketed insertion of the words “bad faith” 

misinterpreted Farmers’ argument. The rule on which Farmers relied says that the bad faith claim 

must fail if the insured is not entitled to summary judgment on the contract claim. Even if the 

court misstated Farmers’ argument, neither its own reasoning nor the result appears to be based 

on that possible error. 
192Billings ex rel. Billings v. Union Bankers Ins. Co., 918 P.2d 461 (Utah 1996)  
193Jones, 2012 UT 52, ¶ 8–9. 
1942012 UT 52, ¶ 10, citing Skaling v. Aetna Ins. Co., 799 A.2d 997, 1003 (R.I. 2002). 
1952012 UT 52, ¶ 11 (footnote omitted). 
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judgment as a matter of law.196  

 

            Farmers argued that Dr. Hughes’ statements about causation were based on misrepresentations by 

Jones, whose credibility was undermined by his apparent failure to complain earlier about injury to his 

mouth. The court agreed that this raised questions, but did not destroy his credibility completely. The 

issue was whether what Farmers considered common sense justified rejecting Dr. Hughes’ opinion, and 

the court held that 

Reasonable minds could differ as to whether this reasoning is consistent 

with Farmers’ duties to conduct a diligent investigation and evaluate 

claims fairly. Insurers are entitled to use common sense, but in this case 

the insurer’s common sense conflicted with the only medical opinion it 

possessed relating to Mr. Jones’s teeth … . Dr. Hughes replied to 

Farmers’ inquiries by stating that “the teeth were cracked during the 

accident and are still cracked.” After such a response from a medical 

expert, a jury could find that Farmers should not have considered it 

obvious that a person with multiple injuries would seek treatment for 

cracked teeth without delay.197  

 

            Accordingly, the court remanded for further proceedings.198  

[b] Billings Is Consistent with the Directed-Verdict Rule 
            In Billings ex rel. Billings v. Union Bankers Ins. Co.,199 Billings had purchased a catastrophic 

health insurance contract providing for payment of hospital in-patient treatment and certain out-of-

hospital expenses. He was in a motorcycle accident in which he sustained traumatic brain injury. Union 

Bankers paid his expenses while hospitalized. Billings was transferred from the hospital to Tangram 

Rehabilitation Network, and Union Bankers refused to pay for his care there, causing Billings to 

discontinue that treatment. Billings sued for breach of contract and bad faith. The district court denied 

summary judgment on coverage, concluding that there were factual issues arising from differing 

interpretations of the insurance contract. The Utah Supreme Court affirmed the denial of summary 

judgment because “ ‘the record before us … failed to adequately demonstrate the nature of the treatment 

received at Tangram.’ ”200  

 

            The case was then tried, and Union Bankers moved for directed verdict at the close of the 

evidence on the ground that coverage was “fairly debatable.” The district court denied that motion, and 

the jury found both a breach of contract and bad faith, awarding $1.8 million in damages, to which the 

district court added $110,651 as a reasonable attorney’s fee. The Utah Supreme Court affirmed judgment 

on the verdict but remanded for recalculation of the fees.201 The court concluded that “[w]hether an 

insured’s claim is fairly debatable on a given set of facts is … a question of law,” but that Billings’s claim 

was not fairly debatable.202 It noted that it had previously held that “when confronted with a claim for 

benefits by a first-party insured, the insurer must ‘diligently investigate the facts … , fairly evaluate the 

                                           
1962012 UT 52, ¶ 12 (footnote omitted). 
1972012 UT 52, ¶ 16. 
1982012 UT 52, ¶ 18. 
199Billings ex rel. Billings v. Union Bankers Ins. Co., 918 P.2d 461 (Utah 1996)  
200918 P.2d at 462–63, quoting Billings v. Union Bankers Ins. Co., 819 P.2d 803, 805 (Utah 

1991) (“Billings I”). 
201918 P.2d at 463–64, 468. 
202918 P.2d at 464. 
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claim, and … act promptly and reasonably in rejecting or settling the claim.’”203 But the affirmance of the 

denial of summary judgment had not been based on the existence of a factual question as to coverage, but 

rather on the inadequacy of the record to allow the court to reach that issue. And the verdict on bad faith 

was sustained.204 (The court provided no further analysis of the coverage issue or why it was not fairly 

debatable.) 

Billings is easily reconciled with the directed-verdict rule (see § 17.03[4][a]). As previously noted 

(see § 17.03[4][a][i]), that rule does not require that the insured obtain a directed verdict on coverage, 

only that the insured have been entitled to one. Had the denial of summary judgment been made on a 

complete record, that would have indicated that Billings would not have been entitled to a directed 

verdict. But the record presented on summary judgment had been inadequate to resolve the coverage 

issue, and the record at trial did allow that to be resolved. Only if that resolution required fact-finding by 

the jury would there have been a fairly debatable factual dispute. While the coverage issue was submitted 

to the jury, the ultimate result indicates that the issue did not require submission and that Billings would 

have been entitled to a directed verdict. 

[c] Jones Is Consistent with the Modified Directed-Verdict Rule 
In Jones, Farmers had elicited a medical opinion from Dr. Hughes that Jones’s dental injuries 

resulted from the accident. Farmers did not obtain another medical opinion, nor did it inquire whether Dr. 

Hughes had any basis for that conclusion other than Jones’s own statements to that effect. Its premise was 

that Dr. Hughes’s conclusion was so obviously dubious that laymen could properly reject it. The ability of 

laymen to reject a medical opinion is unusual, to say the least. Moreover, further investigation (at least an 

inquiry to Dr. Hughes) was arguably necessary before his opinion could properly be rejected, even if that 

were otherwise possible. If there was some medical reason that at least bolstered Jones’s statements, lay 

claims personnel could not even evaluate the opinion without understanding that. Judgments about what a 

reasonable investigation requires are ordinarily ones for a jury. And analysis of whether a claim was fairly 

debatable must take account of all evidence the insurer should have found, as well as what it actually 

knew. 

That question regarding further investigation might have been avoided if the summary judgment 

record established that further investigation would not have aided Jones’s claim. But there is no indication 

that this evidence had been developed. In that respect, the record may have been incomplete, as it had 

been in Billings. And, if a complete record provided additional support for Jones’s claim, that additional 

evidence could allow the jury to conclude that the claims personnel’s unsupported lay opinions were not 

worthy of reliance. 

Accordingly, a remand for further proceedings was proper under the modified directed-verdict 

rule. 

[d] Cases in Other Jurisdictions That Appear To Reject Even the Modified 
Directed Verdict Rule Are Inconsistent with the Premises of the Utah Law 

Reaffirmed in Jones  
There are states that appear to reject all forms of a directed-verdict rule. Notably, Florida is 

203918 P.2d at 465, quoting Beck v. Farmers Insurance Exchange, 701 P.2d 795, 801 (Utah 1985) 

(emphasis by the Billings court). “[W]hether an insurer has acted reasonably is an objective 

question to be determined without considering the insurer’s subjective state of mind.” 918 P.2d 

at 465 n.2. 
204918 P.2d at 465–66. 
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committed to a unique “totality of the circumstances” standard for first-party bad faith,205 and Montana 

holds that a jury must determine whether an insurer’s view of the facts constitutes bad faith.206 Arizona 

holds that, at least in some circumstances, a jury may properly find bad faith based on the improper way 

in which a claim was handled, even if there were, ultimately, a genuine dispute as to the amount due,207 

and Rhode Island has agreed.208 But all of these cases are inconsistent with the rule, reaffirmed in Jones, 

that “ ‘[w]hether an insured’s claim is fairly debatable under a given set of facts is … a question of 

law.’ ”209  

 

            Utah remains in the mainstream of jurisdictions that firmly protect the right of an insurer to 

dispute any claim that is fairly debatable (based on all information that a reasonable investigation would 

have developed). In such jurisdictions, the modified directed-verdict rule continues to indicate when 

summary judgment will be available in cases involving factual disputes as to coverage. 

[10] Colorado 

[a] Sanderson v. American Family Insurance Co.  
            Sanderson v. American Family Insurance Co.210 affirmed summary judgment for an insurer on the 

issue of bad faith, but asserted that the fact that the claim was “fairly debatable” was not (as the trial court 

had thought) a threshold defense. As explained in §§ 17.03–.04, above, that “defense” is fundamental to 

the structure of a bad faith claim under the law in most jurisdictions. The court’s assertion about the role 

of that “defense” was dictum but later cases have followed it. Nonetheless, Sanderson can be reconciled 

with the analysis here, because the court only rejected a misunderstood version of the “defense” and its 

analysis is fully consistent with recognition of the properly understood rule. This subsubsection examines 

Sanderson, the next subsubsection examines the cases that have followed it, and the last subsubsection of 

this subsection critiques that line of cases. 

 

            Leonard Sanderson was injured in an accident with Brian Pierce, who had bodily injury liability 

coverage of $25,000. After a year of litigation, Sanderson settled with Pierce’s insurer for the policy limit. 

Sanderson had $100,000 in underinsured motorist insurance with American Family (“AFI”), and 

demanded the $75,000 difference between Pierce’s limit and his own UIM limit. He also demanded 

arbitration. AFI offered $30,000, noting that (1) Sanderson had suffered no loss of past or present income, 

(2) he had a preexisting degenerative neck condition, and (3) AFI had paid and was continuing to pay 

medical expenses under PIP coverage. The arbitrators found Sanderson 15% at fault and awarded 

$357,387.80, after offsetting the $25,000 tort settlement. AFI promptly paid its limits plus arbitration 

costs and prejudgment interest. Sanderson sued for bad faith.211  

 

            The district court held that AFI’s defenses were “fairly debatable” and, therefore, granted 

summary judgment to AFI. Sanderson argued, and the court of appeals agreed, that “although fair 

                                           
205State Farm Mut. Auto. Ins. Co. v. Laforet, 658 So. 2d 55, 63 (Fla. 1995). (See §§ 5.03[4], 

17.05[3].). 
206DeBruycker v. Guaranty Nat’l Ins. Co., 266 Mont. 294, 298 (1994); Dean v. Austin Mut. Ins. 

Co., 263 Mont. 386, 389 (1994). (See § 17.05[5].) 
207Zilisch v. State Farm Mut. Auto. Ins. Co., 196 Ariz. 234, 237–239 (Sup. Ct. 2000). (See 

§ 17.05[1].). 
208Skaling v. Aetna Ins. Co., 799 A.2d 997, 1007–11 (R.I. 2002). (See § 17.05[6].). 
209Jones v. Farmers Ins. Exch., 2012 UT 52, ¶ 6, quoting Billings ex rel. Billings v. Union 

Bankers Ins. Co., 918 P.2d 461, 464 (Utah 1996). 
210Sanderson v. Am. Family Ins. Co., 251 P.3d 1213 (Colo. Ct. App. 2010). 
211251 P.3d at 1215-16. 
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debatability is part of the analysis of a bad faith claim, it is not necessarily sufficient, standing alone, to 

defeat such a claim.”212 That court stated the basis for what it described as the “fairly debatable” defense 

as follows: 

When an insured sues his or her insurer for bad faith breach of an 

insurance contract, the insured must prove that (1) the insurer acted 

unreasonably under the circumstances, and (2) the insurer either 

knowingly or recklessly disregarded the validity of the insured’s claim. 

The reasonableness of the insurer’s conduct must be determined 

objectively. Thus, if a reasonable person would find that the insurer’s 

justification for denying or delaying payment of a claim was “fairly 

debatable” (i.e., if reasonable minds could disagree as to the coverage-

determining facts or law), then this weighs against a finding that the 

insurer acted unreasonably. This is true even if the insurer’s defense 

ultimately proves to be unsuccessful, because resort to a judicial forum 

does not necessarily evince bad faith or unfair dealing, regardless of the 

outcome of the proceeding.213  

 

            Nonetheless, the court viewed fair debatability as only part of the necessary analysis, agreeing 

with the Arizona Supreme Court’s statement in Zilisch v. State Farm Mutual Automobile Insurance 

Co.,214 that “ ‘[w]hile it is clear that an insurer may defend a fairly debatable claim, all that means is that 

it may not defend one that is not fairly debatable. But in defending a fairly debatable claim, an insurer 

must exercise reasonable care and good faith.’ ”215 (See § 17.05[1][a], above) 

 

            However, in Sanderson itself, the court of appeals agreed with the district court that no reasonable 

jury could find that AFI acted in bad faith in contesting relative fault, which might have defeated liability 

altogether, if Sanderson had been at least 50% at fault. “Sanderson presented no evidence that AFI had 

contested liability in bad faith or without any reasonable basis for doing so.”216 Sanderson instead focused 

on the magnitude of his damages. Similarly, AFI’s (unsuccessful) argument that it was entitled to an 

offset for the personal injury protection (“PIP”) benefits it had paid and was paying was not shown to be 

made in bad faith. 

 

            But Sanderson also complained about AFI’s claim handling: 

Specifically, Sanderson points to the evidence presented in his experts’ 

reports, which tended to show, among other things, that AFI had 

improperly (1) failed to follow prevailing industry investigation 

standards; (2) substituted the nonmedical opinions of its claims attorney 

and claims adjuster for those of Sanderson’s doctors; (3) failed to explain 

why Sanderson’s claim was being delayed and denied; and (4) made a 

low settlement offer of $30,000, never explained the basis for that offer, 

and stubbornly refused to move from that offer.217  

 

            The court of appeals concluded that the fact that the defenses previously discussed were fairly 

                                           
212251 P.3d at 1217. 
213251 P.3d at 1217 (citations omitted). 
214Zilisch v. State Farm Mut. Automobile Ins. Co., 196 Ariz. 234 (Ariz. 2000). 
215Sanderson, 251 P.3d at 1218, quoting Zilisch, 196 Ariz. at ¶ 19. 
216251 P.3d at 1218. 
217251 P.3d at 1219. 
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debatable did not obviate the need to consider claim processing issues, agreeing with Zilisch that 

“while fair debatability is a necessary condition to avoid a claim of bad 

faith, it is not always a sufficient condition. The appropriate inquiry is 

whether there is sufficient evidence from which reasonable jurors could 

conclude that in the investigation, evaluation, and processing of the 

claim, the insurer acted unreasonably and either knew or was conscious 

of the fact that its conduct was unreasonable.”218  

 

            However, the court of appeals concluded that no reasonable jury could have found bad faith based 

on the claim handling in Sanderson. There could be no liability for delay while Sanderson litigated with 

Pierce, because Colorado law then required exhaustion of the tortfeasor’s limits before any UIM payment 

was due.219 All of the evidence Sanderson relied upon to show the existence of material issues on bad 

faith actually pertained to material issues in the UIM arbitration and did not show lack of good faith by 

AFI in disputing the UIM claim.220 Sanderson made no showing that better investigation by AFI “would 

have altered its analysis of the liability and offset issues, … defenses, which, if successful, could have 

absolved AFI from liability altogether.”221 Accordingly, “as a matter of law, … AFI was entitled to pursue 

its defenses to liability.”222  

 

            While Sanderson claimed that AFI had not timely informed him of its basis for contesting 

liability, the court found that he was well aware of that basis and had ample opportunity to explore it in 

the arbitration. AFI’s $30,000 settlement offer was “made in the context of an adversarial arbitration in 

which AFI was asserting multiple defenses that, if successful, could have reduced its liability to $30,000, 

if not entirely.”223 Under the circumstances, “AFI had no duty to negotiate at all during the arbitration,” 

let alone to explain its offer.224 Moreover, AFI did explain its basis; “[t]he fact that Sanderson did not 

agree with this explanation does not support a bad faith claim.”225  

 

            Accordingly, there was no basis on which a jury could have found bad faith. 

 

            The question whether a claim was “fairly debatable” is not really a defense, but is a fundamental 

aspect of what must be established in order to impose bad faith liability. But, as the Sanderson court 

failed to understand, the determination of whether a claim was fairly debatable must take account, not 

only of the information the insurer knew, but also of what it should have discovered had it properly 

investigated. If, taking account of all of that information, the claim is fairly debatable, it ought not to be 

possible to find bad faith liability. (See §§ 17.03–17.04, above.)226 Looking at the matter in terms of the 

                                           
218251 P.3d at 1219, quoting Zilisch, 196 Ariz. at ¶ 22. 
219251 P.3d at 1220. 
220251 P.3d at 1220. 
221251 P.3d at 1220. 
222251 P.3d at 1220. 
223251 P.3d at 1220. 
224251 P.3d at 1220. The court relied here on a Colorado rule that the duty to negotiate, settle, 

and pay a claim is suspended during an adversarial proceeding to resolve a genuine disagreement 

as to the amount of compensable damages. See Buchholtz v. Safeco Ins. Co. of Am., 773 P.2d 

590, 592–93 (Colo. Ct. App. 1988); Rabin v. Fidelity Nat’l Prop. & Cas. Ins. Co., 863 F. Supp. 

2d 1107, 1113 (D. Colo. 2012) (collecting cases applying that rule). 
225251 P.3d at 1221. 
226There are a few jurisdictions that hold that an insurer can be liable for bad faith even if no 

benefits were due under the contract. See § 5.06, above. In such jurisdictions, the rule stated in 

the text may not hold. But even in such jurisdictions, it is difficult to see what damages the bad 
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bad faith test articulated by Sanderson, how can the insurer be found to have “knowingly or recklessly 

disregarded the validity of the insured’s claim” when the validity of that claim was fairly debatable? 

The only reason Sanderson gives for rejecting a threshold defense that a claim was fairly 

debatable is that “there may be instances in which a poor investigation might preclude an insurer from 

obtaining summary judgment on the basis of an allegedly viable defense (e.g., where a proper 

investigation might have revealed that the insurer’s superficially viable defense would not succeed).”227 

That is certainly correct, but fully consistent with the true rule shielding an insurer’s right to challenge 

fairly debatable claims. One possible reading of Sanderson is that what it meant by a “threshold defense” 

was one that could obviate any need for discovery. If that was the meaning, the court was correct in 

saying that discovery might be needed into the adequacy of the insurer’s investigation and what it would 

have found had it investigated further. But the focus would be on what information supporting the claim 

the insurer missed and whether a reasonable investigation would have uncovered that information. (See 

§ 17.03[4][d], above.)

In any event, all of the Sanderson court’s comments on whether it is a “threshold defense” to bad 

faith that a claim was fairly debatable were dicta. Affirmance was proper whether or not there was a 

“threshold defense,” because there was no injury to Sanderson from any improper claims handling (if 

there had been any of that). Accordingly, it ought not to have much precedential weight. Nonetheless, 

other courts have found it persuasive. 

[b] Cases Following Sanderson 
Many of the cases following Sanderson, like Sanderson itself, can be reconciled with the analysis 

offered here. Thus, in Vaccaro v. American Family Insurance Co.,228 the insurer denied UIM benefits 

because it refused to accept the diagnosis and recommendations of the insured’s medical expert, whom it 

regarded as “retained only for litigation.”229 But it “did not present any evidence at trial, relying instead 

on plaintiff’s prior statements to paramedics and treating physicians that he was not seriously injured in 

the auto accident and was not in severe pain.”230 One cannot get summary judgment or directed verdict 

that an issue is fairly debatable without presenting evidence sufficient to create a genuine factual issue. 

(See § 17.03[4], above.) The evidence the insurer relied on, both in adjusting and at trial, does not appear 

sufficient to create a genuine factual issue regarding the doctor’s diagnosis and recommendations: 

contrary medical evidence would be required. Thus, even under the analysis offered here, Vaccaro would 

seem to have correctly concluded that the evidence permitted a finding of bad faith.231  

Another factor affecting Vaccaro is that Colorado now has a statute supplementing the common 

faith claim handling would cause, unless some collateral interest of the insured is injured by the 

claim handling. 
227Sanderson, 251 P.3d at 1220. 
228Vaccaro v. Am. Family Ins. Co., 2012 COA 9M (Colo. Ct. App. 2012). 
2292012 COA 9M, ¶ 33. 
2302012 COA 9M, ¶ 46. 
231See also Toy v Am Family Mut. Ins. Co, 2013 U.S. Dist. LEXIS 114100, at *9–15 (D. Colo. 

Aug. 13, 2013) (while insurer relied on a purported dispute as to the value of Toy’s claim, it did 

not show any factual basis for its estimates of value); Sipes v. Allstate Indem. Co., 949 F. Supp. 

2d 1079, 1088-91 (D. Colo. 2013) (insurer failed to show adequate factual basis for insured’s 

alleged motive to commit arson); Werner Investments, LLC v. Am. Family Ins. Co., 2013 

U.S.Dist. LEXIS 83308, at *11–13 (D. Colo. May 14, 2013) (adjuster denied claim based, in 

part, on unsupported hearsay about what other inspectors, appraisers and an umpire allegedly 

saw and concluded). 
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law cause of action. Under the common law, “an insurer acts in bad faith in delaying the processing of or 

denying a valid claim when the insurer’s conduct is unreasonable and the insurer knows that the conduct 

is unreasonable or recklessly disregards the fact that the conduct is unreasonable.”232 Under the statute, 

“[a] first-party claimant … whose claim for payment of benefits has been unreasonably delayed or denied 

may … recover reasonable attorney fees and court costs and two times the covered benefit.”233 For 

purposes of the statute, “an insurer’s delay or denial was unreasonable if the insurer delayed or denied 

authorizing payment of a covered benefit without a reasonable basis for that action.”234 Thus, the 

common-law requirement that the insurer know of, or recklessly disregard, its lack of a reasonable basis 

does not apply under the statute. 

 

            But if the claim is fairly debatable, we would conclude that this indicates that the insurer had a 

reasonable basis. So, while liability under the statute is broader (with no requirement of subjective 

culpability), the summary judgment analysis should not differ as between the statute and the common 

law. 

 

            The Vaccaro court seemingly disagreed with this approach, distinguishing between the common 

law and statutory standards, in part on the ground that 

the “fairly debatable” defense goes as much to the knowledge or 

recklessness prong of common law bad faith as it does to unreasonable 

conduct. By contrast, the only element at issue in the statutory claim is 

whether an insurer denied benefits without a reasonable basis.235  

 
 

            We would argue that if, after full investigation, the right to benefits is fairly debatable that fact 

impacts both prongs of the common-law analysis. That fact necessarily shows existence of a reasonable 

basis. It also supports a finding that the insurer did not know or recklessly disregard the fact that it lacked 

such a basis. But the latter impact is the weaker one: even where a reasonable basis existed, the insurer 

might have mistakenly believed otherwise. 

 

            A more complex problem was presented in Hansen v. American Family Insurance Co.236 That was 

an underinsured motorist claim by Jennifer Hansen, who was injured while a passenger in her boyfriend’s 

car, which he was driving. But the declaration pages for the policy, from its inception showed her parents 

as the named insureds and, at least at the time of the accident, Jennifer did not reside with them. So, 

American Family denied the claim, on the ground that Jennifer was not an insured. But Jennifer owned 

the insured car and asserted that she had always been a named insured. This claim was supported by 

lienholder statements issued by the insurance agency, which also described themselves as “declaration 

pages.” After Jennifer filed suit, American Family elected to reform the policy to designate her as a 

named insured and eventually paid the $75,000 UIM limits. The trial court concluded that the lienholder 

statement rendered the policy ambiguous as a matter of law and so instructed the jury. As to the common-

law claim, the jury found that American Family neither unreasonably denied the claim nor knew or 

                                           
232Travelers Ins. Co. v. Savio, 706 P.2d 1258, 1275 (Colo. 1985). 
233COLO. REV. STAT. § 10-3-1116(1). 
234COLO. REV. STAT. § 10-3-1116(2). 
235Vaccaro v. Am. Family Ins. Co., 2012 COA 9M, ¶ 44 (Colo. Ct. App. 2012), citing Pham v. 

State Farm Mut. Auto. Ins. Co., 70 P.3d 567, 572 (Colo. Ct. App. 2003) (“If an insurer does not 

know that its denial of a claim is unreasonable and does not act with reckless disregard of a valid 

claim, the insurer’s conduct would be based upon a permissible, albeit mistaken, belief that the 

claim is not compensable.”). 
236Hansen v. Am. Family Ins. Co., 2013 COA 173 (Colo. Ct. App. 2013). 
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recklessly disregarded any unreasonableness. But, on the statutory claim, it found that American Family 

denied the claim without a reasonable basis, that this caused Jennifer damages, but that it did not cause 

denial or delay of any of the UIM benefits without a reasonable basis. The trial court awarded a penalty of 

twice the covered benefit ($150,000) plus $199,683.28 in attorney’s fees and costs.237  

 

            The court of appeals affirmed. Because the jury found for American Family on the common law 

claim, the court found the issue of evidentiary sufficiency moot.238 As to the statutory claim, it simply 

quoted Sanderson and Vaccaro, declared itself persuaded by their analysis, and said that “even assuming 

coverage here was ‘fairly debatable’ because the policy was arguably unambiguous as to the named 

insured, the insurance company is not entitled to judgment as a matter of law on the claimant’s statutory 

claim.”239 It did not explain how American Family could be found to lack a reasonable basis for its action 

if, indeed, the policy was arguably unambiguous as to the named insured. (On the analysis we favor, the 

result in Hansen might be supportable on the ground that, given the facts in the case, ambiguity was not 

fairly debatable. But that was not the basis chosen by the court.) 

 

            Schuessler v. Wolter240 consolidated claims for medical malpractice and insurance bad faith in 

connection with a work injury. (The medical malpractice claims are not relevant here.) The workers’ 

compensation insurer, Pinnacol, denied benefits on the ground that a work injury had not been 

established. An administrative law judge awarded benefits, which Pinncol paid. Schuessler sued for bad 

faith delay. A jury found Pinnacol liable, awarding $50,000 in economic damages and $325,000 in 

noneconomic damages.241  

 

            Schuessler had medical insurance through Kaiser Foundation Health Plan. Wolter, a neurosurgeon 

working for Kaiser, diagnosed multiple degenerative disc changes and possible herniation of one disc. He 

performed a diskectomy and fusion, which was successful but resulted in side effects.242 Pinnacol relied 

on the opinion of another doctor that “Schuessler’s injury might not be work related because (1) 

Schuessler delayed in reporting the injury; (2) his medical condition was more consistent with chronic 

degenerative changes than with an acute injury; and (3) the symptom spectrum was inconsistent with 

established disease patterns.”243  

 

            Pinnacol argued that Schuessler’s entitlement to benefits was fairly debatable, and that this 

defeated the bad faith claims. Based on Sanderson and Vaccaro, the court reasoned that fair debatability 

did not defeat the bad faith claim and pointed to the facts that three other doctors had opined that 

Schuessler suffered a work injury and that this was corroborated by evidence from the employer.244  

 

            It is possible that Pinnacol’s evidence was insufficient to establish fair debatability. The doctor it 

relied upon seems only to have opined that Schuessler might not have suffered a work-related injury, not 

that, in fact, his symptoms resulted only from chronic degeneration. Nor is it clear that Pinnacol’s doctor 

considered and rejected the opinions of the other doctors. But the court at least assumed that the evidence 

did establish fair debatability, and held that a jury might nonetheless find that Pinnacol lacked a 

reasonable basis. As with the other cases, it does not explain the basis on which that could be found. 

 

                                           
2372013 COA 173, ¶¶ 3-20, 28–32. 
2382013 COA 173, ¶¶ 37–39. 
2392013 COA 173, ¶ 43. 
240Schuessler v. Wolter, 2012 COA 86 (Colo. Ct. App. 2012). 
2412012 COA 86, ¶¶ 2–5. 
2422012 COA 86, ¶¶ 3–4. 
2432012 COA 86, ¶ 41. 
2442012 COA 86, ¶¶ 39–42. 
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            In Vignola v. Gilman,245 a Nevada district court rejected cross-motions for summary judgment on 

bad faith in handling a Colorado UIM claim by Auto-Owners Insurance Co.246 The insured, Nancy Oullet, 

was killed on June 22, 2010 in an auto accident caused by Charles Gilman. Louis Vignola reported this to 

an agent for Auto-Owners; in reporting to Auto-Owners, the agent described Vignola as Oullet’s ex-

husband and said he would be the estate representative. Her death certificate said she was divorced. 

Vignola initially described himself as Oullet’s ex-husband, but later claimed they were still married, but 

separated. He produced evidence of the marriage, but (despite numerous requests from Auto-Owners) 

never provided evidence that they were still married nor (so far as the opinion reflects) any explanation 

for the indications that they were divorced. Auto-Owners investigated but found no evidence of a 

divorce.247  

 

            Plaintiffs in the bad faith case were Oullet’s minor children (through their father, Vignola, as 

guardian ad litem) and the administrator of Oullet’s estate. By late 2010, there were only two obstacles to 

payment of the $500,000 UIM limit. Plaintiffs had not exhausted the limits of Gilman’s insurance, as 

required by a provision in the Auto-Owners policy (the validity of which plaintiffs disputed). And Auto-

Owners had not determined the proper recipients, given the uncertainty about the status of Vignola’s 

marriage to Oullet. But no payment was made until December 2011, when the UIM claim was settled by 

payment of $250,000 to each of the children, with a release of any claim by Vignola. The settlement 

reserved claims for bad faith delay.248  

 

            The court held that the policy provision requiring exhaustion of the tortfeasor’s limits was 

unenforceable, but concluded that whether Auto-Owners’ reliance on that provision was fairly debatable 

presented a jury question and that, even if it were fairly debatable, a jury could find that reliance 

unreasonable.249 A jury might also find that Auto-Owners could have resolved the identity of the proper 

payees by filing an interpleader or in other ways offered by plaintiffs.250  

 

            On the analysis offered here, that ruling was problematic both in allowing a jury to decide whether 

a legal position was fairly debatable (see § 17.04[2], above) and in holding fair debatability would not 

defeat the bad faith claim. 

[c] Critique of Sanderson and Its Progeny 
            The Colorado Supreme Court recognized the tort of first-party bad faith and defined its elements 

in Travelers Insurance Co. v. Savio.251 It held that an insured “who asserts that an insurer has failed to pay 

a claim in bad faith must establish that the insurer acted unreasonably and with knowledge of or reckless 

disregard for the fact that no reasonable basis existed for denying the claim.”252 This formulation suggests 

that the court intended that an insurer ought to be held to have “acted unreasonably” only when “no 

reasonable basis existed for denying the claim.” 

 

            The court emphasized that “[t]he insurer … must be accorded wide latitude in its ability to 

investigate claims and to resist false or unfounded efforts to obtain funds not available under the contract 

                                           
245Vignola v. Gilman, 2013 U.S. Dist. LEXIS 176723 (D. Nev. Dec. 17, 2013). 
246There was also a claim for destruction of the motorcycle that Oullet was riding. 2013 U.S. 

Dist. LEXIS 176723, at *5. It does not appear to have been significant to the bad faith suit. 
2472013 U.S. Dist. LEXIS 176723, at *2–4, *8–9. 
2482013 U.S. Dist. LEXIS 176723, at *2–14. 
2492013 U.S. Dist. LEXIS 176723, at *23–25. 
2502013 U.S. Dist. LEXIS 176723, at *25–28. 
251Travelers Ins. Co. v. Savio, 706 P.2d 1258 (Colo. 1985) (en banc). 
252706 P.2d at 1274. 



- 129 - 

of insurance.”253 It looked to Anderson v. Continental Insurance Co.,254 in which 

the Supreme Court of Wisconsin recognized the peculiar characteristics 

of first-party insurance claims and concluded that the appropriate 

standard for determining the presence or absence of bad faith dealing by 

an insurer with regard to a claim of its insured consisted of two parts: 

“the absence of a reasonable basis for denying benefits of the policy and 

the defendant’s knowledge or reckless disregard of the lack of a 

reasonable basis for denying the claim.”255  

That formulation would be exactly equivalent to the one adopted in Savio, if the Savio formulation 

is read as suggested above.256  

Moreover, the Savio court quoted approvingly from Anderson: “ ‘Under these tests of the tort of 

bad faith, an insurance company … may challenge claims which are fairly debatable and will be found 

liable only where it has intentionally denied (or failed to process or pay) a claim without a reasonable 

basis.’ ”257 Strikingly, even Schuessler, which followed Sanderson, recognized that the Savio standard 

means that “[u]nder Colorado law, it is reasonable for an insurer to challenge claims that are ‘fairly 

debatable.’ ”258  

Insofar as Sanderson and its progeny allow an insurer to be held liable for bad faith failure to pay 

a claim that, after proper investigation, is fairly debatable, those cases cannot be reconciled with Savio.259 

Accordingly, they ought not to be considered authoritative under Colorado law. 

253706 P.2d at 1274. 
254Anderson v. Cont’l Ins. Co., 271 N.W.2d 368 (Wis. 1978). 
255Savio, 706 P.2d at 1275. 
256See also COLO. REV. STAT. § 10-3-1116(2) (“an insurer’s delay or denial was unreasonable if 

the insurer delayed or denied authorizing payment of a covered benefit without a reasonable 

basis for that action.”). 
257706 P.2d at 1275, quoting Anderson, 271 N.W.2d at 377 (emphasis added). 
258Schuessler v. Wolter, 2012 COA 86, ¶ 37 (Colo. Ct. App. 2012). 
259In American Family Mutual Insurance Co. v. Allen, 102 P.3d 333 (Colo. 2004), the court 

remanded for trial of a coverage issue as to ownership of the insured car, but directed that the 

damage award (including tort damages for bad faith) stand if coverage were found. 102 P.3d at 

345. While existence of a triable issue of fact on coverage would seem to provide a basis for fair 

debate and preclude any finding of bad faith, that argument was not made on appeal. Instead, the 

insurer argued as to the issue of bad faith only that expert testimony on industry standards was 

required to find liability, an argument the court rejected. 102 P.3d at 342–45. 
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Responding to Allegations of “Bad Faith”

I. Introduction
A pervasive problem for the insurance industry is that people, including businesses and commer-

cial entities, likely may be underinsured (or uninsured) for significant exposures. The problem for the indus-
try worsens when insureds and third parties target insurers for recoveries beyond available coverage, often 
through the guise of allegations of bad faith and claims for extra-contractual exposure. Increasing numbers of 
courts are willing to assist insureds and third parties with this “risk transfer.”

II. Third-Party Trends
Third parties have attempted to create or increase the exposure to insurers for failing to defend an

insured, even where there is a legitimate coverage issue. As an example, in Leboon v. Zurich Am. Ins. Co., No. 
16-2008, 2016 WL 7210093 (3rd Cir. Dec. 12, 2016), the trial court granted the defendant insurer’s motion to 
dismiss a bad faith complaint under Pennsylvania’s bad faith statute, 42 Pa. C.S.A §8371, rejecting plaintiff ’s 
theory that Zurich failed to make any good faith offers to settle an underlying employment litigation that was 
decided adversely to the plaintiff. Zurich argued that its only obligations under the applicable policy were to 
defend and indemnify the plaintiff ’s prior employer, and that it had no duty to make a settlement offer. In 
affirming the district court’s dismissal of the bad faith claims against the insurer, the appellate court agreed 
that the insurer had no duty to the third party plaintiff to settle the underlying employment litigation.

Third parties have also attempted to seize opportunity in situations where there are either insuf-
ficient limits or there is an unclear path to releasing all insureds. In Shaheen v. Progressive Cas. Ins. Co., No. 
15-5863, 2016 WL 7241405 (6th Cir. Dec. 15, 2016), the trial court granted the defendant insurer’s motion for 
summary judgment on plaintiff ’s claims under Kentucky’s Unfair Claims Settlement Practices Act, Ky. Rev. 
Stat. §304.12-230. The insurer paid policy limits, but the plaintiff still pursued third party statutory bad faith 
claims. The court agreed with the insurer’s argument that it balanced its competing duties of paying policy 
limits with demanding that plaintiff provide a full release and indemnification of the insured. The appeals 
court affirmed, ruling that the insurer properly handled the claim.

Insurers can also run into issues with third parties where the third parties raise issues regarding the rea-
sonableness of how a claim was defended. In Wahlert v. American Standard Ins. Co. of Wisc., 173 F. Supp.3d 1187 
(D. Colo. 2016), a coverage and bad faith case stemming from a vehicle collision, the court granted a motion for 
summary judgment on a common law claim of bad faith, but denied a motion for summary judgment on a statu-
tory bad faith claim. The court dismissed the common law bad faith claim because it believed the insurer’s evalu-
ation of the plaintiff ’s claim was reasonable. The court denied the statutory bad faith claim for two reasons: 1) the 
insurer did not offer to settle for what it believed the claim to be worth, and 2) once litigation was commenced 
the insurer did not tender what it believed the claim to be worth, apparently conditioning payment on the plain-
tiff ’s relinquishment of her claim that she was entitled to more. Wahlert contains a helpful critique of a plaintiff ’s 
expert that the court characterizes as unpersuasive and without any basis or support in the record.

Other similarly developing third party allegations of bad faith include:

• Insurer responsibilities and obligations in the face of shifting or conflicting case law, or other
ambiguities in developing law;

• Issues with time limited or otherwise conditioned offers, within limits, even where there is a
legitimate coverage issue;



6 ■ Insurance Coverage and Claims ■ April 2017

• Where liability is clear, requiring insurers to affirmatively assess exposure and make an offer;

• Inter-layer multi-insurer disputes where coverage is inadequate and verdict in excess of primary
limits is awarded; and

• Producer disputes regarding interpretation in areas where insurability does not exist or is lim-
ited.

III. First-Party Trends
One of the most common trends is for an insured to attempt to plead a claim for bad faith, often in

tandem with a coverage action, by reciting only a conclusory list of supposed bad faith conduct. In Camp v. 
New Jersey Mfrs. Ins. Co., No. 16-1087, 2016 WL 3181743 (E.D. Pa. June 8, 2016), a breach of contract and 
bad faith claim, the court granted a motion to dismiss a claim for statutory bad faith under 42 Pa. C.S.A. 
§8371 for failure to plead sufficient facts to support the bad faith claim. In addition to her claim for UIM ben-
efits, the plaintiff attempted to plead a count for bad faith by including generic allegations of wrongdoing by 
the insurer, for example “failing to evaluate plaintiff ’s claim objectively and fairly” and “engaging in dilatory 
and abusive claims handling.” The court had previously dismissed the bad faith count and given plaintiff the 
opportunity to replead. While plaintiff attempted to add some detail to six of the fifteen allegations of bad 
faith, the court determined that they were still unsupported by any allegations of fact.

Similarly, in Toney v. State Farm Lloyds, 661 Fed. Appx. 287 (5th Cir. 2016), the appellate court 
affirmed summary judgment in favor of an insurer on coverage and extra-contractual claims under the Texas 
Insurance Code and Texas Deceptive Trade Practices Act. Following damage from a hail storm, the insured 
sought total replacement and upgrade of spaced roof decking with solid decking, arguing that it was required 
by local ordinances. The insurer correctly concluded that local ordinances did not require the decking to be 
completely replaced and upgraded, so the insurer was entitled to judgment as a matter of law.

Insureds have also attempted to pursue bad faith claims for insurer actions outside of the claims han-
dling context, for example where insureds fail to disclose information material to a risk and then defend on 
a “post-loss underwriting” theory. These claims often contain allegations of illusory coverage and/or mate-
rial misrepresentations, fraud in the procurement/inducement, bad faith underwriting, negligence and vio-
lation of a “special relationship” between the insurer and the insured. In Paslay v. State Farm Gen. Ins. Co., 
248 Cal. App.4th 639 (Cal. Ct. App. 2016), after suffering roof damage from a rainstorm, homeowners sued 
their insurer for breach of contract, bad faith and elder abuse. The trial court granted summary judgment on 
all claims, and the appellate court affirmed dismissal of all claims except the coverage issues. The courts con-
cluded that the genuine dispute doctrine precluded any claim for bad faith. The courts also concluded that, 
because there was a genuine dispute, the insureds’ claims of elder abuse could not be substantiated.

These claims can also pursue recovery theories without substantive damages. For example, insures 
may argue that “time delay,” with or without an underlying covered loss, can lead to insurer liability. Insureds 
may also seek, without a firm link to covered damages, attorney fees and interest, “emotional distress and 
mental anguish” (even by non-individual insureds) and timing provisions in policies and fair claims handling 
statutes and regulations.

In contrast, in Home Loan Inv. Co. v. St. Paul Mercury Ins. Co., 827 F.3d 1256 (10th Cir. 2016), plain-
tiff, a residential property investor, obtained coverage on a property that it held in trust, and which it was 
attempting to help the homeowner in default sell. After a fire, the defendant insurer denied the claim on the 
basis that the property did not meet the definition of a “foreclosed property” under the policy. A jury decided 
the case in favor of the insured on both coverage and bad faith claims. The insurer appealed the bad faith deci-
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sion, but not the decision on coverage. The appeals court ruled that even though the insurer’s denial of the 
claim was “fairly debatable,” there could still be a finding of unreasonable conduct. The appeals court also 
ruled that sections 10-3-1115 and 10-3-1116 of the Colorado Code related to unreasonable delay or denial of 
insurance benefits were not limited to issues regarding claims handling, but broadly included more practices 
in the business of insurance.

IV. Inter-Layer Disputes
Unfortunately, sometimes these issues even spill over into disputes between insurers. In Columbia

Cas. Co. v. Ironshore Specialty Ins. Co., No. 15-197-ML, 2016 WL 2930927 (D.R.I. May 19, 2016). In a declara-
tory judgment action between excess insurers on successive layers of coverage, the court denied a motion to 
dismiss Ironshore’s counterclaims for common law bad faith and statutory bad faith under R.I. Gen. Laws 
§9-1-33. In a medical malpractice action, Columbia was the first layer of excess coverage from $6 million up
to $21 million, and Ironshore was the second excess layer from $21 million to $32 million. Following a jury 
verdict that exceeded a “high-low” cap of $31.5 million, Columbia filed a declaratory judgment action seek-
ing a declaration that it did not have a duty to reimburse Ironshore’s share of the judgment, where Columbia 
had earlier refused demands by Ironshore to settle the matter within Columbia’s layer. Ironshore filed counter-
claims for common law and statutory bad faith, which Columbia sought to dismiss. The court concluded that 
Columbia’s entry into a “high-low” settlement did not bar all bad faith claims, that Rhode Island’s statutory 
bad faith claim did not supplant a common law bad faith claim, and that Ironshore had standing to bring the 
suit even though it wasn’t Columbia’s “insured.”
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Defending Unfair Business Practices Actions:
Policyholder Defendant

I. Introduction
Whether an insurance policy affords coverage for a claim alleging unfair business practices against a 

policyholder defendant depends on the context in which it is made. The issues can boil down to an analysis of 
the particular allegations being asserted, an interpretation of the relevant policy language and jurisdictional 
issues, but the analysis is not always that simple. In ordinary circumstances, the ultimate decision is often a 
close call. It can be even more challenging when the claims asserted involve unfair competition – an area of 
the law that has always defied easy definition. See C. Haines, Efforts to Define Unfair Competition, 29 Yale L.J. 
1 (1919). No mathematical equation is readily available that permits the decision maker to simply plug in the 
essential data and hope the correct answer will appear.

When additional factors come into play – such as an anxious insured, an overly aggressive plaintiff ’s 
counsel, a compressed time frame in which settlement decisions must be reached, or other competing inter-
ests that may also be on the line – the pressure to reach the right decision can be enormous. Maintaining a 
principled approach in both understanding and evaluating the appropriate issues while expecting the inherent 
tensions that frequently arise can prove to be the difference between making a well-reasoned decision and a 
costly mistake.

The following discussion suggests a basic approach for evaluating the relevant coverage issues that 
typically can arise under the advertising injury provisions of standard commercial general liability (CGL) 
insurance policies – the provisions ordinarily implicated in these circumstances. To best understand the con-
text in which those issues can arise, some of the basic concepts and the historical background of the relevant 
laws, the essential sources of coverage, and other relevant considerations that are illustrative of some of the 
difficult issues that frequently arise in this arena will first be addressed.

II. Unfair Competition And Unfair Business Practices Claims

A. Attempts to Define Unfair Competition and Unfair Business Practices
The terms “unfair competition” and “unfair business practices” are sometimes used interchange-

ably. However, they do not mean the same thing. “Unfair competition” is often described as a commercial 
tort. However, commentators struggling to define the phrase more specifically have reached the conclusion 
that, at least in the abstract, this is virtually impossible to do. The term “unfair business practices” is defined 
by statute. But those definitions vary and use the term inconsistently in different situations, different areas of 
law, and different jurisdictions. See 1 McCarthy on Trademarks and Unfair Competition (3d ed. 1994) §1.03; C. 
Haines, Efforts to Define Unfair Competition, 29 Yale L.J. 1 (1919), pp 18, et seq.

To get a sense of the general meaning of these terms, it is useful to have at least a working under-
standing of their consumer-protection origins while keeping in mind that unfair competition is purely an 
intellectual concept that defies an all-inclusive definition. To a certain degree, this reflects the goal of prioritiz-
ing justice in this area, even at the expense of reaching consistent, predictable results. See McCarthy on Trade-
marks and Unfair Competition, supra, §1.03.
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B. General Background and History
The idea underpinning unfair competition can be traced to the Industrial Revolution. While some 

statutes and courts historically developed principles designed to create obstacles to over-monopolization and 
unfair trading, as industry and commerce quickly began to expand, voices calling for free and unrestricted 
trade grew louder. As a result, many of the restraints were swept away. C. Haines, Efforts to Define Unfair Com-
petition, supra, 29 Yale L.J. 1, p.1. These developments had parallels in the concurrent development of a system 
of trademark protection. Both, unfair competition and trademark law were initially concerned with protecting 
consumers from confusion as to the source of a product or service, and originated largely in the common law 
tort of deceit.

Before the Industrial Revolution everyone knew the name of the village cobbler. Shoemakers pur-
chased leather from tanners, made shoes using their own tools, and sold them directly to local consumers. 
If a sole came unstitched or wore out too quickly, everyone knew where to go. Many people owned spinning 
wheels, kept them in their homes, and wove cloth on hand looms to make their own clothes. The craftsman 
and the merchant were often one and the same and goods were often made by hand. The division of labor 
was minimal and trade was predominantly a local affair. See W. Smith Culbertson, Commercial Policy in War 
Time and After (Appleton, 1919), p. 14. Hayes, Carlton Joseph Huntley, A Political and Social History of Mod-
ern Europe (The Macmillan Company, 1920), pp. 67-68; Alexander’s Dep’t Stores, Inc. v. Rapoport, 113 N.Y.S.2d 
718, 93 U.S.P.Q. 310 (Sup. Ct. 1952), aff ’d, 281 A.D. 867, 120 N.Y.S.2d 239 (1953); P. Marcus, Trademark Coun-
terfeiting: Sowing Dysfunction In The Family Of Nations, World Jurist Association (2009) (“Sowing Dysfunc-
tion”), pp. 1-5.

In the late eighteenth and early nineteenth centuries, major production and manufacturing advances 
marked a major turning point in daily life. New machines and engines facilitated the manufacturing process 
and more sophisticated factories began springing up across the world. Id. At the same time, increased trade 
routes were being carved into China and India, giving rise to wider markets and creating new demand for 
shoes, textiles, hardware, bread, flour, and of course, shipping supplies. Id.; E.L. Osgood, A History of Industry 
(Ginn & Company, 1921), p. 368. Greater tensions developed between the need to protect consumers and the 
desire of manufacturers to increase their profits. With the direct connection between manufacturers and con-
sumers evaporating, the personal connection that had existed in the pre-industrial era was being lost.

Technological advances made it easier to copy successful product lines in large quantities using infe-
rior, less expensive materials. Customers could no longer verify the source of the goods they were purchas-
ing. Financial incentives were growing and there was little corresponding risk in a rich environment in which 
counterfeiting flourished. In response, concern turned toward protecting the consuming public and helping 
people distinguish among the sources of goods, both to identify the manufacturers and to provide certain 
assurances as to quality. McCarthy on Trademarks and Unfair Competition §3:2.

The concept of unfair competition, which grew out of dicta in court decisions addressing the issues 
surrounding disputes involving consumer deceit, soon addressed the principle that “nobody has any right to 
represent his goods as the goods of somebody else.” Id. (citing Reddaway v. Banham, A.C. 199, 204 (1896); 
Hopkins, Trade-Marks (3rd Ed. 1917), §1). This was balanced with the interest of promoting a free mar-
ket economy in the United States which encouraged free competition, and served to protect consumers by 
encouraging greater choice and lower prices. McCarthy on Trademarks and Unfair Competition, §1.01.

As trademark law increasingly came to be protected by statutes and judicial decisions, an indepen-
dent concept of “unfair competition” developed. This was a broader idea than the existing focus on “passing 
off,” and extended the consumer protection law to include “any conduct on the part of one trader which tends 
unnecessarily to injure another in his business.” C. Haines, Efforts to Define Unfair Competition, supra, 29 Yale 
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L.J. 1, p.2; Rogers, Predatory Price Cutting as Unfair Trade, 27 Harv. L. Rev. 139, 141 (1913). In response, the 
law began to set minimal standards for competitive fairness, making it “illegal to compete ‘too hard’” and 
encouraging courts to “stop people from playing dirty tricks.” Courts soon found themselves evaluating sim-
ply “whether the acts complained of are fair.” McCarthy on Trademarks and Unfair Competition, §1.03 (citing 
McGraw-Hill Book Co. v. Random House, Inc., 132 U.S.P.Q. 530 (1962)).

Eventually, these and other related subjects came to be included in state and federal statutes and 
regulations, including the Clayton Anti-Trust Act and the Federal Trade Commission Act. The legislature 
attempted to provide more precise definitions, while making clear their primary aim of preventing unfair 
business practices in general. New efforts to prohibit unfair competition and unfair trade practices followed, 
including legislation concerning price fixing, anti-trust, fraud, misrepresentation, coercion, and other unlaw-
ful means that were commonly employed in trade. C. Haines, Efforts to Define Unfair Competition, supra, 29 
Yale L.J. 1, pp. 2-13.

Modern courts often attempt to distinguish unfair competition from unfair business practices, not-
withstanding their common roots, by describing the former as more a creature of common law and the latter 
as more a statutory creation. Unfair competition sometimes refers to the common law specifically designed to 
protect against consumer confusion including “conduct that causes confusion on the part of consumers, such 
as palming off or passing off ”. Unfair business practices are often understood to be more concerned with regu-
lating conduct such as fraud, price-fixing, antitrust, and similar activity, than with consumer confusion. See 
Utica Mut. Ins. Co. v. Herbert H. Landy Ins. Agency, 820 F.3d 36, 44-45 (2016); Big Bridge Holdings, Inc. v. Twin 
City Fire Ins., Inc., 132 F.Supp.3d 982 (N.D. Ill., 2015). But this is not always the case.

C. Modern Developments and State Unfair Business Practices Statutes
The first state to develop statutory protections in this area was California. California passed legisla-

tion during the Great Depression – generally in keeping with traditional unfair competition law – as a branch 
of trademark law designed to protect consumers from confusion as to the source of goods and services. Over 
the years, these protections were substantially expanded and many other states adopted similar models. 
Today, California’s consumer protection laws include an Unfair Competition Law, Cal. Bus. & Prof. C. §17200, 
and a Deceptive, False, and Misleading Advertising Statute, Bus. & Prof.C. §17500. See W. Stern, Business & 
Professions Code Section 17200 Practice in California (Rutter 2016), §§1.1 et seq.

The scope of the law is broad and does not proscribe specific practices. Rather, it defines “unfair 
competition” as including “any unlawful, unfair or fraudulent business act or practice and unfair, deceptive, 
untrue or misleading advertising” and any act prohibited by certain false advertising provisions. Claims under 
these provisions generally are brought in civil courts by individuals, businesses, the state Attorney General or 
consumer fraud units of district attorneys’ offices. Id.; 3 Witkin, Summary 10th (2005) Equity, §107, p. 411. 
To allege a cause of action, a plaintiff must allege an unlawful business practice, which may include ‘“anything 
that can properly be called a business practice and that at the same time is forbidden by law.” Khoury v. Maly’s 
of California, Inc., 14 Cal.App.4th 612 (1993); People v. McKale, 25 Cal.3d 626 (1979).

Many other states have enacted similar protections and there are now unfair trade practices and/or 
deceptive trade practice statutes in every state. The National Consumer Law Center has described these laws 
as “the main lines of defense protecting consumers from predatory, deceptive, and unscrupulous business 
practices.” C. Carter, A 50-State Report on Unfair and Deceptive Acts and Practices Statutes, National Consumer 
Law Center (2009); C. Haines, Efforts to Define Unfair Competition, supra, 29 Yale L.J. 1, pp. 2-13. Although the 
full panoply of such protections is beyond the scope of this article, it bears noting that, in addition to state law 
protections, there are also federal protections, including in the related areas of trademark, copyright and false 
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advertising law. The Federal Trade Commission also has authority to investigate and enforce the law in these 
areas. See e.g., 15 U.S.C. §§45, 1125 et seq.

III. Insurance Coverage Issues
In evaluating coverage issues that arise in connection with unfair business protection and unfair

competition claims against the insured, it is important to understand the potential sources of insurance cover-
age. The following addresses the typical insuring provisions and exclusions that are most frequently involved 
in the analysis.

Depending on the policy period that could be implicated, there are also different standard forms that 
come into play. While this article generally addresses present policy forms, understanding the evolution of 
that language is essential insofar as certain claims potentially can implicate some of the earlier policies.

A. Sources of Coverage
The standard provisions in CGL policies that are potentially implicated by these types of claims 

depend on the form language that was in effect at the relevant time. Typically they involve a policy’s “adver-
tising injury” provisions. Policies in effect today often insure against “personal injury and advertising injury,” 
which must be caused by an “offense.” “Offense,” in turn, includes an array of conduct, including “oral or writ-
ten publication... of material that slanders or libels a person or organization or disparages a person or orga-
nization’s goods, products or services,” or “the use of another’s advertising idea in your ‘advertisement,’” or 
“infringing upon another’s copyright, trade dress or slogan in your ‘advertisement.’” “Advertisement,” in turn, 
means “a notice that is broadcast or published to the general public or specific market segment about your 
goods, products or services for the purpose of attracting customers or supporters.” Under these policies, an 
insurer is obligated to pay “those sums that the insured becomes legally obligated to pay as damages because 
of ‘personal and advertising injury,’” and to “defend any ‘suit’ seeking those damages.”

This is only the latest in a long evolution of the relevant policy language. In the standard broad form 
endorsement to the 1973 standard form CGL policy form, coverage for “advertising injury” offenses included 
conduct such as libel, slander, defamation, piracy, violation of the right of privacy, infringement of copyright, 
title or slogan, and “unfair competition.” In 1986, the new CGL form altered the language of what is covered 
by “advertising injury,” eliminating the offenses of defamation, piracy and unfair competition, and adding the 
offense of “misappropriation of advertising ideas or style of doing business.”

In 1998, the form was again amended and combined “advertising injury” and “personal injury” 
offenses. It specifically excluded liability “arising out of the infringement of copyright, patent, trademark, 
trade secret or other intellectual property rights” except infringement of copyright, trade dress or slogan in 
the insured’s “advertisement” and changed the “misappropriation of advertising ideas or style of doing busi-
ness” clause to read “use of another’s advertising idea.” Some courts had interpreted “style of doing business” 
to cover liability for infringement of trademarks, tradenames, trade dress, and the like, and the change was 
intended to address that concern.

Other amendments have been added since then and some nonstandard policies have further 
enlarged the definition of “advertising injury” to include “any negligent act, error or omission in the use of 
advertising or merchandising ideas.” See Cahill v. Liberty Mut. Ins. Co. (9th Cir. 1996) 80 F.3d 336, 339. Other 
product lines provide additional sources of potential coverage, such as directors and officers (D&O) indemni-
fication policies and employment practices policies. D&O policies generally indemnify against a “loss” which 
is often defined to exclude certain liabilities, such as that for punitive damages, exemplary damages, treble 
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damages, and civil and criminal penalties and fines. See Tracy v. U.S. Specialty Ins. Co., 636 F.Supp.2d 995 
(C.D. Cal., 2009) (describing policy provisions including punitive, exemplary and multiplier damages in defi-
nition of loss, but only to the extent permitted by law).

Further provisions have been added over the years, including an exclusion added in 2001 in light 
of the growth of the Internet. It excluded from coverage “Infringement of Copyright, Patent, Trademark or 
Trade Secret ‘Personal and advertising injury’ arising out of the infringement of copyright, patent, trademark, 
trade secret or other intellectual property rights. However, this exclusion does not apply to infringement, in 
your ‘advertisement,’ of copyright, trade dress or slogan.” Some policies also include exclusions that “expressly 
exclude coverage for ‘unfair competition of any type’” or exclude intentional misconduct. See Utica Mut. Ins. 
Co. v. Herbert H. Landy Ins. Agency, supra, 820 F.3d at 40; but see Virtual Bus. Enterprises LLC v. Maryland 
Cas. Co., 2010 Del. Super. LEXIS 141 (April 9, 2010) finding that claims concerning solicitation of former 
clients supported a duty to defend because, although the communications were intentional acts, the com-
plaint, read as a whole, could be understood to allege the consequences of those acts were inadvertent; Liberty 
Mutual Ins. Co. v. Pella Corp., 631 F.Supp.2d 1125 (S.D. Iowa) (coverage may be found where complaint did 
not allege the insured expected the damage caused by its intentional conduct).

Additional exclusions that may bar coverage for unfair competition and unfair business practices 
claims include intentional acts exclusions which, as one would assume, exclude damages arising from will-
ful acts from coverage. Irrespective of whether a particular policy includes such exclusions expressly, in some 
(but not all) states, such damages are considered “implied-in-law” exclusions, under the theory that public 
policy would be frustrated if the party against whom such damages were awarded could pass its liability on to 
the insurer. In California such claims are barred by Insurance Code section 533 (“An insurer is not liable for a 
loss caused by the willful act of the insured...); see also section 533.5 (barring coverage for civil penalties and 
precluding any duty to defend in related actions).

B. Insurer Rights and Obligations Affecting Coverage
The foregoing sources of coverage and exclusions should be considered in the context of the insurers’ 

rights and obligations, and with an understanding of the applicable law that may differ by jurisdiction. A brief 
overview of those rights and obligations follow.

 1. The Duties to Indemnify and to Defend
An insurer’s duty to indemnify generally applies only to claims that are actually covered, in light of 

the facts proved. Buss v. Superior Court, 16 Cal. 4th 35, 45-46 (1997); Montrose Chem. Corp. v. Admiral Ins. 
Co., 10 Cal. 4th 645, 659, n. 9 (1995). The duty to defend, on the other hand, is broader. It arises as soon as the 
tender is made, and applies not only to claims that are actually covered but also to claims that are potentially 
covered, in light of facts alleged or otherwise disclosed. Buss v. Superior Court, supra, 16 Cal. 4th at 45-46; 
Montrose, supra, 10 Cal. 4th at 659, n. 9; Gray v. Zurich Ins. Co., 65 Cal.2d 263 (1966).

That said, if there is no potential liability for covered damages as a matter of law, there cannot be a 
potential for indemnification or a duty to defend. That is, where there is no duty to defend, there cannot be a 
duty to indemnify. See Aetna Cas. & Sur. Co. v. Superior Court, 19 Cal. App. 4th 320, 327 (1993); Buss v. Supe-
rior Court, supra, 16 Cal.4th at 47, fn. 10.

 2. Duty of Good Faith and Fair Dealing
Under the covenant of good faith and fair dealing implied in all policies, an insurer must not put 

its own interests above the insured’s. A related issue concerns the insurer’s duty to settle claims against their 
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insureds. See Comunale v. Traders & General Ins. Co., supra, 50 Cal.2d 654. Insurers are obligated to accept 
reasonable settlement demands within policy limits if there is a “substantial likelihood of a recovery in excess 
of those limits.” Johansen v. California State Auto Inter-Ins. Bureau, 15 Cal.3d 9, 14 (1975). Should the insurer 
wrongfully refuse to settle, it can be found liable for the “entire judgment against the insured even if it exceeds 
the policy limits.” Comunale, supra, 50 Cal.2d at 661; Johansen, supra, 15 Cal.3d at 9, 12, 15; Hamilton v. Mary-
land Casualty Company, 27 Cal.4th 718, 745 (2002).

In evaluating the reasonableness of a settlement offer, the question is whether a prudent insurer would 
accept the demand if there were no policy limits. Id. Although the amount of the excess judgment can furnish an 
inference that the value of the claim was the amount of the judgment, the fact that there was an excess judgment 
in and of itself is insufficient to impose excess liability on the insurer. Crisci v. Security Insurance Company, 66 
Cal.2d 425, 431 (1967). Betts v. Allstate Insurance Company, 154 Cal.App.3d 688, 706 (1984).

While insurers must give equal consideration to the interests of the insured, it is also important to 
keep in mind that insurers are not held to the standard of perfection and there is room for honest mistakes. If 
it ultimately turns out that the judgment was mistaken, the insurer should not be subjected to further liability, 
if the insurer acted in good faith, considered the offer, the facts, and the evidence fully, fairly and with reason-
able diligence, and after receiving sound legal advice, honestly believed it could keep the verdict within policy 
limits. Brown v. Guaranty Insurance Company, 155 Cal.App. 2d 679, 684 (1957); Walbrook Insurance Company 
Limited v. Liberty Mutual Insurance Company, 5 Cal.App.4th, 445, 1460 (1992).

 3. Reservation of Rights, and Recoupment of Payments For Uncovered
Claims

Particularly in circumstances where it appears likely that there is no coverage, balancing the insurer’s 
interests appropriately can be challenging. Imagine plaintiff ’s counsel has made a policy limits demand with 
an unreasonably short window of time for acceptance, hoping to “open up” the policy and expose the insurer 
to liability in excess of policy limits, defense counsel for the insured is calling daily, and there is a stack of 
other claims, some of which may involve similar issues, playing out in a myriad of other ways. Under these 
conditions, it is helpful to keep in mind the interests of the insurer and the insured and to work toward taking 
measured steps based on reasonable principles. (A basic approach for evaluating claims for coverage in this 
manner is discussed below in section IV.)

While some of the elements may be beyond one’s control, there are certain steps that can be taken to 
preserve the insurer’s rights. These include the ability to defend under a reservation of rights in a question-
able case, as well as the taking the right steps to preserve the right to recoup moneys potentially paid, but ulti-
mately proven not to be covered in connection with the duty to settle.

With respect to the duty to defend, some states provide that when coverage issues are unclear, an 
insurer should not deny coverage. Rather, it should accept the tender and defend under a reservation of rights. 
See Buss v. Superior Court, supra, 16 Cal. 4th 35. In this way, the insurer does not “gamble with the insured’s 
financial security,” but may pay settlement demands within the limits of coverage. Comunale v. Traders & Gen. 
Ins. Co., supra, 50 Cal. 2d 654. Thereafter, the insurer may be entitled to recoup settlement payments if it turns 
out the underlying claims ultimately were not covered under the policy. Blue Ridge Ins. Co. v. Jacobsen, 25 Cal. 
4th 489 (2001); Buss, supra, 16 Cal. 4th at 35. In offering a qualified defense under a reservation of right, the 
insurer meets its obligation to provide a defense and, by accepting the insurer’s defense on these terms, the 
insured accepts the condition. Blue Ridge, 25 Cal. 4th at 497.

As for the duty to settle, should the insurer and the insured disagree on the issue of whether to accept 
an offer, there are steps that can be taken to protect the insurer’s right to contest coverage, while neverthe-
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less funding the settlement. The insurer wishing to preserve its coverage defenses without being exposed to a 
claim for wrongful refusal to settle may reserve its rights even over the objection of the insured, as long as it 
expressly reserves its rights in a timely manner, notifies the insured of its intent to accept the offer, and offers 
the insured the opportunity to assume its own defense. Id.

 4. Choice of Law
It is not uncommon for an insurer to reside in one state, its insured to reside in another, the policy 

to be issued in a third state, and the facts giving rise to a claim taking place in yet a fourth, fifth and/or sixth 
state. Because the applicable standards are not the same in every jurisdiction, claims can give rise to choice 
of law concerns under various scenarios. When unfair competition and unfair business practices claims are 
involved, the likelihood that a choice of law issue can arise is even greater. This is because claims that impli-
cate advertising injury coverage provisions frequently concern allegations involving dissemination to the “gen-
eral public” of information that allegedly disparages the goods, products or services of another (as discussed 
more fully in section III, above).

In cases involving such claims, the coverage analysis should include at least a preliminary inquiry 
as to which potential jurisdictions may have an interest in the outcome of the dispute, whether such state(s)’ 
laws could potentially apply, and how the application of the different laws might affect the coverage determi-
nation. That is not to say that an exhaustive analysis is required in every case. However, the consequences that 
can result from the application of a different state’s law can range from insignificant to outcome determinative. 
Therefore, this is an important factor that should be considered.

For example, the applicable statute of limitations, and the law of how and when the insured must tender 
a claim may differ among the different states whose laws may apply. One jurisdiction may enforce an “implied-
in-law” exclusion that another may not, which could potentially lead to a remedy being barred in one state but 
not another, for example, if a claim seeks an award of punitive damages (as also addressed above).

Additionally, the criteria for evaluating coverage issues can differ by jurisdiction. In some jurisdictions, 
determining whether an insurer owes a duty to defend is made exclusively by comparing the allegations in the 
complaint with the terms of the policy. In other jurisdictions, however, the coverage analysis may include refer-
ence to matters outside the complaint. This can have a significant impact on the coverage question. In an “eight 
corners” state, the coverage question must be based purely by comparing the “four corners” of the complaint with 
the “four corners” of the insurance policy, without reference to extrinsic information. See e.g., Std. Waste Sys. v. 
Mid-Continent Cas. Co., 612 F.3d 394 (5th Cir. Tex. 2010) (if any allegation in the complaint is potentially covered 
by the policy, the insurer has a duty to defend. In those jurisdictions, courts may not look outside the pleadings, 
read facts into the pleadings, or imagine factual scenarios that might trigger coverage). In other jurisdictions, a 
broader approach is followed and extrinsic information is potentially considered as well.

The importance of this distinction was described in Doskocil, Inc. v. Fireman’s Fund Ins. Co., 1999 U.S. 
Dist. LEXIS 9324, *1, 1999 WL 430755 (N.D. Cal. June 15, 1999). The suit concerned allegations that the defen-
dant had manufactured and sold knock-offs of the plaintiff ’s unique brand of pet food and water bowls. The 
court found the insurer owed no duty to defend based on the eight corners rule. The choice of law analysis was 
critical. In evaluating whether California or Texas law should apply to the facts of the case, the court explained,

 Texas and California law differ significantly in the evidence which may be examined to deter-
mine whether there is a duty to defend. Whereas Texas follows the so-called “eight corners rule,” 
looking only to the complaint and the insurance policy to determine whether there is a potential 
for coverage, [citations], in California facts “known to the insurer and extrinsic to the third party 
complaint can generate a duty to defend, even though the face of the complaint does not reflect 
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a potential for liability under the policy.” [citation.] Texas also applies a rule in cases involving 
continuing torts which apparently does not exist in California. [Id. at *7-8]

The insurance policy in Doskocil provided coverage for “advertising injury” that must be “caused 
by an offense committed in the course of advertising your goods, products or services.” Under Texas law, the 
defendant had the burden of establishing that the plaintiff ’s complaint alleged some form advertising activity. 
Although the complaint alleged causes of action for design patent infringement and false designation of origin 
– and the defendant presented the court with evidence of advertising activity outside the four corners of the
complaint – the complaint itself made no mention of such activity. In opposing a motion for summary judg-
ment, the court held that, while the defendant presented “ample extrinsic evidence of advertising activity,” this 
evidence was irrelevant to assessing the duty to defend under the eight corners rule. In another jurisdiction, 
that same evidence potentially would not only have been relevant, but could have changed the entire result.

IV. Evaluating Claims for Coverage
The following is a basic approach that can assist in evaluating the coverage issues presented under the

relevant advertising injury policy provisions that generally are involved when unfair competition and unfair 
business practices claims are asserted against an insured defendant.

A. A Basic Approach
The following is a streamlined approach that can be useful in evaluating the relevant coverage issues 

in these circumstances:

First, one should evaluate whether the complaint alleges one of the offenses enumerated in the pol-
icy’s “advertising injury” provisions. In certain jurisdictions this will be based only on the allegations in the 
pleadings and the terms of the policies. In other jurisdictions, the evaluation may include matter outside the 
actual allegations.

Second, an evaluation should be performed as to whether those allegations concern “advertising 
activity.” (A brief discussion as to what constitutes “advertising activity” is discussed more fully below.)

If such activity is determined to be alleged, the third step is to examine whether the alleged injury 
arises from that advertising activity. Stated another way, the inquiry concerns whether there is a “causal con-
nection” between the injury alleged and the insured’s use of another’s advertising ideas.

Fourth, one should inquire into whether the remedy sought is for “damages” or something else, such 
as a fine, penalty, or restitution.

Fifth, any and all potentially applicable exclusions also must be considered in light of the facts 
alleged.

Sixth, evaluate choice of law issues, including whether there are potentially different jurisdictions 
whose law may apply to each of the significant issues presented.

B. Pre- and Post-1986 Considerations In Evaluating Advertising Injury 
Coverage

In considering whether an advertising injury has been alleged in this context, it is also important to 
determine whether the policy was issued using the pre- or post- 1986 form. This is because, as noted above, 
before 1986, CGL policies typically defined “advertising injury” to mean an “injury arising out of an offense 
committed during the policy period occurring in the course of the named insured’s advertising activities, if 
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such injury arises out of libel, slander, defamation, violation of right of privacy, piracy, unfair competition, or 
infringement of copyright, title or slogan.” However, the 1986 form eliminated this coverage. See Novell, Inc. 
v. Federal Ins. Co., 141 F.3d 983, 986-987 (10th Cir. Utah 1998); T.D. Keville, Advertising Injury Coverage: An
Overview, 65 S.Cal.L.Rev. 919, 926 (1992); Curtis-Universal, Inc. v. Sheboygan E.M.S., Inc., 43 F.3d 1119, 1122 
(7th Cir. 1994).

C. Additional Issues Concerning Coverage of Unfair Competition Claims
In performing the coverage evaluation in a particular jurisdiction it is important to note that there 

is a split of authority as to whether the term “unfair competition” should be defined narrowly or broadly. In 
certain jurisdictions it is interpreted “narrowly to mean the tort of ‘passing off,’ i.e., endeavoring to substitute 
one’s own goods or products in the markets for those of another,” while others interpret it more “broadly to 
include ‘a whole host of loosely defined, unethical business practices.’” Novell, Inc. v. Federal Ins. Co., supra, 
141 F.3d at 987; Advertising Injury Coverage, 65 S.Cal.L.Rev. at 928.

The scope of the term may turn on whether the claim implicates a common law business tort or con-
duct that has been prohibited by statute. For example, claims that an insured violated a state’s unfair competi-
tion law – defining “unfair competition” broadly as any unfair business practice – were held to be not covered 
under a policy’s advertising injury provisions in a case in which an insured bank faced claims by consumers 
for excessive financing charges in violation of the unfair competition law. Bank of the West v. Sup.Ct. (Indus-
trial Indem. Co., 2 Cal. 4th 1254 (1992).

In the Bank of the West case, the CGL policy defined “advertising injury” to include offenses such as 
unfair competition. The claim in that case concerned a company’s internal distribution of an allegedly defam-
atory pamphlet to its sales staff, rather than to the general public. The coverage issue turned on whether unfair 
competition as used in that context included claims under the state’s Unfair Competition Law, Cal. Bus. & 
Prof. Code §17200 et seq. The California Supreme Court found that it did not. Rather, the court held that the 
policy’s use of the term “unfair competition” was limited to coverage for claims concerning the common law 
tort of passing off, not as to the state’s statutory unfair business claims. And because the allegedly defamatory 
pamphlet was distributed only to the company’s sales staff rather than to the general public, it was not consid-
ered “advertising” under the policy.

Many other courts have followed a similar approach and find no coverage obligations under CGL 
policies either because the claim’s connection to advertising is at best remote, or because the claim concerns 
losses that were not traditionally addressed by the common law’s treatment of unfair competition claims. See 
Varilease Technologies Group, Inc. v. Michigan Mut. Ins. Co., No. 249121, 2004 WL 2913661 (Mich. Ct. App. 
Dec. 16, 2004) (copyright infringement claim where allegations related to software development did not allege 
the infringement was committed in the course of the defendant’s advertising); Hameid v. National Fire Ins. of 
Hartford, 31 Cal.4th 16 (2003) (making calls and sending mailers to competitor’s customers advising them 
of the insureds’ new location and lower prices more strongly resembled solicitations of a competitor’s cus-
tomers and recruiting letters to a competitor’s employees than “advertising”); Winklevoss Consultants, Inc. v. 
Federal Ins. Co., 991 F. Supp. 1024 (N.D. Ill. Jan. 23, 1998) (the causal connection in the misappropriation of 
trade secrets claim was insufficient to establish a coverage obligation where the complaint alleged the offense 
concerned manufacture and development rather than advertising); Delta Pride Catfish, Inc. v. Home Ins. Co., 
697 So. 2d 400 (Miss. 1997) (there must be a causal connection between the allegedly wrongful conduct and 
the advertising activities); Select Design, Ltd. v. Union Mut. Fire Ins. Co., 674 A.2d 798, 801 (Vt. 1996); Iolab 
Corp. v. Seaboard Surety Co., 15 F.3d 1500, 1506 (9th Cir. 1994); Standard Fire Ins. Co. v. Peoples Church of 
Fresno, 985 F.2d 446 (9th Cir. 1993) (claims concerning negligent misrepresentations in the advertisement 
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of securities were not considered within the scope of the common law tort of unfair competition, and were 
not covered); Sentry Ins. v. R. J. Weber Co., Inc., 2 F.3d 554 (5th Cir. 1993) (copyright infringement claim was 
not covered because there were no allegations that such infringement was committed in the course of the 
insured’s advertising); Chatton v. National Union Fire Ins. Co. 10 Cal.App.4th 846 (1992) (claims concerning 
officers’ and directors’ deceptive business practices resulting in investor losses were not considered among the 
common law unfair competition claims, and were not covered). But see American Cyanamid Co. v. American 
Home Assur. Co., 30 Cal.App.4th 969 (1994) (claims by a competitor that an insured intentionally interfered 
with the competitor’s contracts may be covered, as may claims that a competitor violated the Sherman Act by 
operating as a monopoly in the manufacture and sale of certain products. The insurer’s duty is measured by 
the potential for liability under the policy’s coverage as revealed by the facts alleged in the complaint or other-
wise known to the insured, and whether the facts amount to a claim for “unfair competition” rather than the 
technical legal cause of action pleaded in the underlying complaint).

On the other hand, claims have been covered under the advertising injury provisions for actions con-
cerning violations of state statutes protecting against consumer fraud and deceptive trade practices. See e.g., 
Virtual Bus. Enterprises LLC v. Maryland Cas. Co., supra, 2010 Del. Super. LEXIS 141 (Delaware Superior Court 
found that soliciting former clients gave rise to a duty to defend under Delaware’s Deceptive Trade Practices Act).

D. Concerning Remedies
Finally, the way certain remedies are characterized in the unfair business practices setting can affect 

the coverage analysis. For example, although certain policies, including many D&O and employment liability 
policies, exclude coverage for fines and penalties, treble damages, and punitive damages, whether coverage 
is afforded for them potentially depends on whether the subject remedy is penal or compensatory in nature. 
Certain cases under the Sherman Act have found that treble damages may not be primarily punitive but com-
pensatory in nature and therefore subject to coverage.

Awards that primarily provide for restitution – a remedy designed generally to strip from a wrong-
doer gains received as a result of wrongful conduct, rather than to compensate for the plaintiff ’s injuries –may 
also be uninsurable as a matter of public policy, under such Acts as the California False Claims Act and the 
Unfair Business Practices Act. On the other hand, damages described as disgorgement of improperly earned 
profits may be deemed compensatory rather than restitutionary in nature, and may be recoverable. See Bank 
of the West v. Sup.Ct., supra, 2 Cal. 4th 1254 (statute provided for remedy of restitution, but not recovery of 
damages, thus award did not qualify under the policy’s insuring provisions for “damages”).

An award of the claimant’s attorneys’ fees similarly may or may not be covered under certain policies, 
depending on whether the definition of “loss” excludes fee awards to the claimant. The question under some 
policies is whether the award is based on a statute, and whether the award for attorneys’ fees is considered an 
award of “damages” or “costs.”

Careful consideration should be given to, not only how the remedies sought are labelled in the com-
plaint, but also whether they may be construed as fines, penalties, restitution or actually seek “damages” as 
defined in the policy.

V. Conclusion
The basic approach described above can help simplify a host of issues that frequently arise when eval-

uating coverage for unfair competition or unfair business practices claims against insured defendants. In sum, 
in evaluating the relevant issues:
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1. Evaluate whether the complaint alleges one of the enumerated offenses in the policy’s advertising
injury provisions.

2. Evaluate whether any such allegations actually concern advertising activity.

3. If advertising activity is alleged, determine whether there is a “causal connection” between that
activity and the injury alleged.

4. Determine whether the remedy sought is insurable, either under the terms of the policy or under
the applicable law.

5. Evaluate all potentially applicable exclusions.

6. Determine the choice of law issues, and consider the potential impact of the law of competing
jurisdictions on the relevant issues.

In performing this analysis, it is helpful to keep in mind the background of the unfair competition and 
unfair business practices protections, the differences between the common law and statutory protections,  the 
relevant rights and duties of the parties, the meaning and evolution of the advertising injury policy provisions, 
and other issues described herein. This can be tremendously useful in evaluating a particular claim in context 
and increases the likelihood of reaching not only a good faith, principled coverage determination, but also the 
best result.
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Defending Unfair Business Practices Actions:
Insurer Extra-Contractual Exposure for Fair Claims Practices 
Act Violations Under State General Unfair Competition Laws

I. Introduction
Given the high degree of regulation of insurer claims handling, 48 states having enacted claims prac-

tices statutes, most of which were based at least in part on the model Unfair Claims Settlement Practices Act 
(“UCSPA”) proposed by the National Association of Insurance Commissioners in 1997, and all states recogniz-
ing an insured’s right to sue an insurer for so-called bad faith, it is easy to understand why the industry con-
sidered the boundaries of extra-contractual exposure confined to a limited playing field, a view fortified by 
decisions in many states that the UCSPA could not be enforced by policyholders.1

As the industry celebrated victories in such cases as Moradi-Shalal v. Fireman’s Fund Ins. Co., 486 
Cal.3d 287 (1988)(no private cause of action to enforce fair claims practices statute), however, a new contest 
formed under the unfair competition laws (“UCL”). The issue: could a policyholder utilize a state’s UCL to seek 
redress from an insurer for violations of the UCSPA? After all, according to policyholders, the UCL provides 
remedies for a broad category of unlawful conduct – business practices that violate law – making an insurer’s 
violation of the UCSPA actionable under the UCL.

Characterizing the policyholder argument as an impermissible end run on the legislative intent of no 
private enforcement of the UCSPA, insurers opposed the attempt to expand insurer exposure for claims han-
dling practices to a statute they argued was not intended for that purpose. The trend of decisions has not been 
good for the industry.

To date, 12 states have specifically addressed insurer exposure under the UCL for UCSPA violations 
and 11 have sided with the policyholder.2 Only Michigan, which has not addressed the question of private 
enforcement of the UCSPA, has found that a policyholder may not sue an insurer for UCSPA violations under 
the UCL.3 That decision is by an intermediate appellate court so may not be the final word in Michigan.

Adding Michigan to the 37 states4 in which the application of the UCL to insurance claims handling 
has not been addressed frames the question: Will a majority of states ultimately conclude that aggrieved poli-
cyholders may state a claim for violation of the UCSPA under the UCL? Consider the following in answering 
that question:

• The states that have recognized actions under the UCL are evenly split (three to three) between
those that do not allow policyholder actions to enforce the UCSPA and those that do, with the
remaining five undecided. On this data, there appears to be no correlation between allowing
redress under one or the other but not both the UCSPA and UCL.

• Two states by court decision5 and one by legislative action6 have expressly allowed policyholders
to sue under both the UCSPA and UCL, undermining the insurer argument that violations of the
UCSPA should not be actionable under the UCL.

• The 11 states that have not decided whether the UCSPA can be enforced by private parties have
determined that nevertheless, the policyholder may use evidence of UCSPA violations to support
a claim for common law bad faith.7

• One state, California, has disallowed private enforcement of the UCSPA, but allows evidence of
UCSPA violations to prove common law bad faith.8
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On this data, no discernable pattern has emerged on how the states will reconcile the availability or 
unavailability of a private cause of action under the UCSPA with whether a UCSPA violation will support a 
UCL claim. The decisions themselves seem to focus on the breadth of the UCL, which suggests that the fight 
on this issue may be better made in the legislature than in the courts.

Meanwhile, the industry is compelled to confront the more practical question of how to defend 
against UCL actions based on UCSPA violations, given the expansive, near class-action scope such actions 
may have. Nowhere are the practical implications of defending against such suits more apparent than in the 
context of discovery, which is uniformly allowed into matters that are reasonably likely to lead to the discov-
ery of admissible evidence.

Where, as in a UCL claim, the issue may involve a pattern or practice, the available scope of discovery 
may, and often does, expand beyond the plaintiff ’s claim into how the insurer handled claims of other, sim-
ilarly-situated policyholders. In the context of the discovery statutes generally and e-discovery in particular, 
the burden on the insurer – and the opportunities for policyholder counsel – can be enormous.

This paper provides the necessary background on the scope of UCL claims to form the basis for 
understanding an insurer’s discovery obligations and defenses in a UCL claim based on UCSPA violations.

II. Private Enforcement of the UCSPA
Under the UCSPA, conduct such as “refusing to pay claims without conducting a reasonable investi-

gation” and “not attempting in good faith to effectuate prompt, fair and equitable settlement of claims where 
liability has become reasonably clear” is considered unfair claim practice. To these, some states added a laun-
dry list of other practices deemed unfair if done in connection with claims handling.9

For policyholder counsel, the opportunity to cite a statute or regulation declaring a particular claim 
practice illegal or unfair was a convenient substitute for proving that under the particular circumstances of a 
claim the conduct was unfair or unreasonable, leading to attempts to state a private cause of action under the 
UCSPA. See e.g. Royal Globe Ins. Co. v. Superior Court, 23 Cal.3d 880 (1979) (private cause of action for vio-
lation of California’s version of the UCSPA recognized).

The plaintiff in Royal Globe was a third party claimant who was injured on property insured by Royal 
Globe. The plaintiff claimed that Royal Globe did not fairly settle her claim, pointing to California Insurance 
Code section 790.03(h). The Royal Globe court held that third party plaintiffs had a right to sue insurers for 
unfair acts or practices proscribed by the statute.

In 1988, the California Supreme Court reconsidered and overruled Royal Globe. Moradi-Shalal, 
supra, 486 Cal.3d 287 (1988). In finding no private cause of action to enforce the insurance statute and regu-
lations, the court noted that in disapproving Royal Globe, it left intact not only administrative remedies, but 
also traditional common law theories of private recovery against insurers, including fraud, infliction of emo-
tional distress, and (as to the insured) either breach of contract or breach of the implied covenant of good 
faith and fair dealing. Thus, first party bad faith actions were unaffected by Moradi-Shalal.

Courts in 10 other states followed suit,10 holding there was no private cause of action for violations of 
the UCSPA and that the consequences for any violation was up to administrative enforcement.

This is not to say, however, that all states found that the intent of their respective legislatures was to 
provide an administrative remedy only for violation of their version of the UCSPA. Nine states have found a 
private cause of action to enforce their UCSPA,11 and 12 states allow evidence of a UCSPA violation in a com-
mon law bad faith suit.12
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III. Overview of the UCL
The UCL defines “unfair competition” as “any unlawful, unfair or fraudulent business act or prac-

tice and unfair, deceptive, untrue or misleading advertising.”13 The UCL by its terms is far reaching. To state a 
claim, a plaintiff must allege simply that the defendant engaged in an unlawful, unfair, or fraudulent business 
act or practice. The plaintiff must have “suffered injury in fact and [have] lost money or property as a result 
of… unfair competition.”14 The statute is typically read in the disjunctive subjecting any defendant to liability 
for activity violating any of its three prongs: (1) unlawful, (2) unfair, or (3) fraudulent.

A. “Unlawful” Business Practice
A business practice is unlawful if it is forbidden by any law.15 Even when actionable under one statue, 

the practice may be independently actionable under the UCL because it is unlawful.16

While a finding of unlawfulness does not have to be predicated on the violation of statute – other 
non-statutory unlawful acts capable of violating the UCL – there seems little question that conduct that does 
violates another statute, such as the UCSPA, is unlawful and therefore potentially within the reach of the UCL.

B. “Unfair” Business Practice
A practice is unfair if it offends an established public policy or is “immoral, unethical, oppressive, 

unscrupulous or substantially injurious to consumers.”17 Unfairness is determined by weighing the utility of 
the practice against the gravity of the harm to the consumer. This may be the strongest ground for including 
claims practices declared “unfair” but not “unlawful” under the UCSPA to fall within the UCL as shown in 
Zhang, discussed at length below. This prong may create the greatest burden of insurers attempting to defend 
against UCL claims.

A business practice may be unfair, whether or not unlawful or deceptive. However, acts that the leg-
islature has affirmatively determined to be lawful may not form the basis for an action under the UCL as 
unfair.18

C. “Fraudulent” Business Practice
To state a claim for a fraudulent business practice, the plaintiff need only demonstrate that “members 

of the public are likely to be deceived.”19 This prong also was important to the decision in Zhang, discussed 
below, and may create the greatest obstacle to insurers attempting to defeat a UCL claim at the pleading stage..

D. Standing to Bring a UCL Action
Private parties and some public prosecutors are given express standing to sue under the UCL. 

Although the remedies differ, both have standing to sue not only on their own behalf but also on behalf of 
“members of the public” – without having to bring a true class action.

Whether or not the plaintiff has suffered any injuries by reason of the conduct at issue differs state by 
state and by court. While federal courts recognize the breadth of standing that may exist under the UCL, Arti-
cle III of the Constitution limits the jurisdiction of the federal courts to “cases and controversies,” a restriction 
that has been held to require a plaintiff to show, that he has actually been injured by the defendant’s chal-
lenged conduct. Accordingly, a plaintiff who has not been personally injured, but nevertheless granted stand-
ing to assert a UCL claim under state practice, may be foreclosed from initiating the cause of action in federal 
court.20 The situation may be different where federal jurisdiction is based on removal.
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E. Class Actions
The UCL permits a plaintiff to pursue injunctive relief and “class wide” restitution without having to 

plead or certify a class. Thus, while UCL plaintiffs are limited to injunctive relief and restitution, the amount 
of the restitution may be enormous and possibly rival and even dwarf any damages claim based on the indi-
vidual injury to the plaintiff.

Although a UCL claim is procedurally distinct from a class action, the two have different purposes. 
Courts have recognized that the mere fact that they differ does not mandate a conclusion that they are incom-
patible. Under the proper circumstances certifying a UCL claim as a class action could further the purposes 
and goals underlying both of types of action.

The relevant point, however, is that whether or not pursued as a class action, the plaintiff in a UCL 
action may represent other similarly-situated individuals, thus opening the case to broad and invasive discovery.

F. Remedies Under The UCL
The private remedy provision in the UCL permits the court to award injunctive relief or restitution 

and to make:

 [S]uch orders or judgments … as may be necessary … to prevent the use or employment by any 
person of any practice which constitutes unfair competition, as defined in this chapter, or as may 
be necessary to restore to any person … any money or property … which have been acquired by 
means of such unfair competition.21

G. Standard of Care Considerations for Policyholder Lawyers
In recent years, UCL violations have become the common in business litigation. Consumer advocates 

and governmental regulators have embraced the UCL.22 Indeed, a cause of action for legal malpractice for fail-
ure to include a UCL cause of action in a complaint may lie against a plaintiff ’s attorney.23

In Janik v. Rudy, Exelrod & Zieff, et al., 119 Cal.App.4th 930 (2004), the plaintiff sought to impose 
liability on attorneys who produced a class action recovery of approximately $90 million, claiming the lawyers 
were negligent because they failed to obtain an even larger recovery to which plaintiffs may have been enti-
tled had the attorneys amended the complaint to include a claim under the UCL. The trial court sustained a 
demurrer (motion to dismiss) without leave to amend. The appellate court reversed, holding:

 While we may share the attorneys’ dismay that their efforts have been rewarded with this law-
suit rather than with the kudos they no doubt expected, and perhaps deserve, we are nonetheless 
constrained to hold that plaintiff ’s claim cannot be rejected out of hand. While it may well be 
that the attorneys did not breach their duty of care in failing to proceed under an alternative the-
ory that would have produced a greater recovery, we cannot say, as did the trial court, that there 
simply was no duty for the attorneys to breach. Plaintiff Stanley Janik brought this purported 
class action for legal malpractice against defendants Steven Zieff and the law firm of Rudy, Exel-
rod & Zieff, LLP (collectively the attorneys), alleging that the attorneys mishandled a prior class 
action against Farmers Insurance Exchange (Farmers). While having secured recovery for a large 
class of claims representatives who were not paid overtime compensation on the ground that 
they were administrators to whom the applicable regulations under the Labor Code assertedly 
did not apply, the attorneys are faulted for not having sought recovery under the Unfair Com-
petition Law, Business and Professions Code section 17200 (UCL). Under the UCL, the statute 
of limitations would have permitted recovery for overtime wages earned but unpaid during the 
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four-year period preceding the filing of the complaint, rather than for only the three-year period 
available under the Labor Code.24

Given the breadth of the UCL, the reasoning in Janik may well require litigators to seriously evalu-
ate the potential for UCL claims in virtually every insurance lawsuit. The broad expanse of the UCL makes it 
difficult to imagine the insurance lawsuit to which the action would not potentially apply, and, therefore, for 
which there would be no concern for the potential for malpractice liability in the absence of claiming it.

IV. Policyholder Litigation and the UCL
After Moradi-Shalal, the law regarding UCL claims against insurers went through a rather compli-

cated evolution, in a variety of contexts. First, a series of Court of Appeal decisions rejected attempts to state 
UCL causes of action against insurers in bad faith cases, reasoning that if the legislature has permitted certain 
conduct or considered a situation and concluded no action should lie, courts may not override that determi-
nation; and that a plaintiff may not “plead around” absolute barriers to relief by relabeling the nature of the 
action as one brought under the unfair competition statute.

Applying these rulings, the California Court of Appeal held, in its 2004 decision in Textron Financial 
Corp. v. National Union Fire Ins. Co., that allegations that an insurance company used misleading docu-
ments and misrepresented the terms of the policy and its obligations under t hem, which are the type 
of activities covered by the UIPA (California’s version of the UCSPA), cannot give rise to a claim under the 
UCL. Following Textron, numerous federal courts dismissed UCL claims based on an insurer’s alleged viola-
tions of California’s UCSPA.

However, California courts had allowed actions against insurance companies under the UCL 
where the causes of action were predicated on violations of other provisions, such as the C artwright Act 
– California’s antitrust statute – or fraudulent acts, even if the conduct at issue could also constitute a
UCSPA violation. Indeed, this was the conclusion reached by the Supreme Court in Manufacturers Life. 
The Textron court, however, noted that these cases did not involve actions based on an insurer’s alleged 
failure to provide benefits under a policy.

There was a split of authority with respect to the availability of the UCL in actions under insur-
ance policies where the alleged conduct included violations of the UCSPA, that the California Supreme Court 
addressed in Zhang.

A. Zhang v. Superior Court, 57 Cal. 4th 364 (2013)
Plaintiff Yanting Zhang bought a comprehensive general liability policy from California Capital Insur-

ance Company. She sued California Capital in a dispute over coverage for fire damage to her commercial prop-
erty. The complaint included causes of action for breach of contract, breach of the implied covenant of good faith 
and fair dealing, and violation of the UCL. In her UCL claim, Zhang alleged that California Capital had “engaged 
in unfair, deceptive, untrue, and/or misleading advertising” by promising to provide timely coverage in the event 
of a compensable loss, when it had no intention of paying the true value of its insureds’ covered claims.

California Capital demurred, which is the California state equivalent of a federal motion to dismiss. 
The demurrer challenged the sufficiency of the complaint to state a cause of action under the UCL. Under 
California practice, in ruling on a demurrer, the court is required to treat the demurrer as admitting all mate-
rial facts properly pleaded, and to give the complaint a reasonable interpretation, reading it as a whole and its 
parts in their context. If the complaint states a cause of action under any theory, regardless of the title under 
which the factual basis for relief is stated, that aspect of the complaint is good against a demurrer.
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Zhang’s UCL claim was premised on allegations of false advertising. She contended that Califor-
nia Capital misleadingly advertised that it would timely pay the true value of covered claims. She asserted 
that its treatment of her claim demonstrated it had no intention of honoring that promise. California Capi-
tal responded by arguing that the crux of the UCL claim was improper claims handling, and the allegations 
of unfair competition and false advertising were nothing more than an attempt to plead around the bar of 
Moradi-Shalal. (Note that Moradi-Shalal addressed a third-party’s rights and Zhang was asserting a first-party 
claim. The important point of Moradi-Shalal, however, was that there was no private cause of action under the 
UCSPA – a holding that did not depend on the first versus third party distinction.)

The Supreme Court concluded that bad faith insurance practices may qualify as any of the three stat-
utory forms of unfair competition. They are unlawful; the insurer’s obligation to act fairly and in good faith to 
meet its contractual responsibilities is imposed by the common law, as well as by statute. If they are unfair to 
the insured the unfairness lies at the heart of a bad faith cause of action. The unfair conduct may also qualify 
as fraudulent business practices. Under the UCL, it is necessary only to show that the plaintiff was likely to be 
deceived, and suffered economic injury as a result of the deception.

Zhang alleged a litany of bad faith practices by California Capital, including unreasonable delays 
causing deterioration of her property; withholding of policy benefits; refusal to consider cost estimates; mis-
informing her as to the right to an appraisal; and falsely telling her mortgage holder that she did not intend to 
repair the property, resulting in foreclosure proceedings. These allegations are sufficient to support a claim of 
unlawful business practices.

The California Supreme Court held that Moradi-Shalal does not preclude first party UCL actions 
based on grounds independent from the UCSPA, even when the insurer’s conduct also violates the UCSPA. 
While a plaintiff may not use the UCL to “plead around” an absolute bar to relief, the UCSPA does not immu-
nize insurers from UCL liability for conduct that violates other laws in addition to the UCSPA.

B. Impact of Zhang
California is only the most recent state to recognize a UCL cause of action based on conduct that may 

also violate the UCSPA. Before California, 10 other states had recognized the right of policyholders to sue their 
insurers to assert that the insurer’s claims handling constitutes an unfair business practice under the UCL, so 
long as the policyholder can show that the practice was more than a mere violation of the UCSPA.

Through artful pleading, nearly any person who claims that the insurer violated one of the catego-
ries of the UIPA may also allege a violation of the UCL. Indeed, the standard of care applicable to policyholder 
counsel may obligate them to plead a UCL violation. By alleging false advertising Ms. Zhang’s suit that would 
have been barred was permitted to proceed.

Because the proper test for what is an “unfair act” remains unsettled and a policyholder attorney 
may be at risk for not alleging a UCL violation, it is likely that more policyholder attorneys will include UCL 
claims.

Further, including a UCL claim may provide the policyholder attorney a mechanism to conduct dis-
covery regarding other claims. In Zhang, the Supreme Court rejected California Capital’s public policy argu-
ment that litigation of Zhang’s UCL cause of action would be unmanageable because it would require the 
examination of its claims handling practices in thousands of cases, stating “we are not concerned at the plead-
ing stage with how Zhang might go about proving her claim.”

Even though the Zhang court noted that “a UCL claim may be based on a single instance of unfair 
business practices,” policyholder attorneys are likely to file more class actions under the UCL, because a pre-
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vailing plaintiff may seek attorney fees under the private attorney general doctrine. Under that doctrine, a 
court may award attorneys’ fees to a successful party in an action which has resulted in a significant benefit 
to the general public or a large class of persons. This doctrine provides and alternative basis to seek attorneys’ 
fees if the insured established an “unfair practice” under the UCL that did not constitute “bad faith.” Thus, it 
seems likely that more policyholder attorneys may pursue class actions to seek attorneys’ fees under the pri-
vate attorney general doctrine.

Insureds may seek restitution of premiums paid. The Zhang Court stated that it had previously ”made 
clear” that “an action under the UCL ‘is not an all-purpose substitute for a tort of contract action,’” that rem-
edies for a UCL violation are “narrow in scope” and, “[p]revailing plaintiffs are generally limited to injunctive 
relief and restitution. [citations.] Plaintiffs may not receive damages. . . or attorney fees.” However, the restitu-
tion remedy could include repayment of insurance premiums in addition to policy benefits.

In Zhang, the Supreme Court rejected California Capital’s public policy argument that restitution of 
premiums paid would be improper if compensatory damages were also awarded for breach of the insurance 
contract, noting that, “[t]he trial court, however, has discretion to withhold restitutionary relief if equity so 
requires.” While the trial court may have discretion to decline restitution, it seems likely that insureds bring-
ing a UCL claim will include a prayer for restitution of any premiums paid.

V. Conclusion
The door is open for policyholders to assert that an insurer’s alleged violation of the UCSPA consti-

tutes a broader unfair, fraudulent or unlawful business practice that violates the UCL. Every court, save one 
(and that exception being an intermediate court of appeal) to have considered the issue, has found that poli-
cyholders may assert UCL claims against their insurer notwithstanding the unavailability of a private cause of 
action to enforce the state’s fair claims practices act.

Because of the standard of care applicable to them and the potential availability of prevailing party 
attorney’s fees, policyholder lawyers are strongly incentivized to plead a UCL claim.

The pleading may involve a pattern or practice. A business practice, by implication, if not by defini-
tion, applies to more than one person (though the business practice could involve only one person and still 
violate the UCL) the policyholder may act as a representative of a broader class of similarly-situated insureds.

The available scope of discovery may expand beyond the plaintiff ’s claim into how the insurer han-
dled claims of the other, similarly-situated policyholders. As previously stated, in the context of the discovery 
statutes generally and e-discovery in particular, the burden on the insurer – and the opportunities for policy-
holder counsel – can be enormous. Insurers defending such claims need effective strategies for not only com-
batting the merits of such claims, but the burdensome discovery that is likely to accompany them.

VI. Appendix 1
States That Do Not Permit Private Enforcement of Their Version of the UCSPA

• Alaska: O.K. Lumber co. v. Providence Wash. Ins. Co. 759 P.2d 523 (Alaska 1998).

• Arizona: Ariz. Rev. Stat. Ann. §20-461(D).

• California: Moradi-Shalal v. Fireman’s Fund Ins. Co., 486 Cal.3d 287, 304 (1988).25

• Colorado: Colo. Rev. Stat. Ann. §10-3-1113.26

• Montana: Stephens v. Safeco Ins. Co., 852 P.2d 565 (Mont. 1993)(first party).
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• New Hampshire: Lacaillade v. Loignon Champ-Carr, Inc., 2010 WL 2902251 (D.N.H. 2010)
(pending determination by the insurance commissioner that the practice in question violates the
statute).

• New York: Rocanova v. Equitable Life Assur. Soc’y, 634 N.E.2d 940 (N.Y. 1994).

• Oklahoma: Walker v. Chouteau Lime Co., 849 P.2d 1085, 1086 (Okla. 1993).

• South Carolina: Masterclean v. Star Ins. Co., 556 S.E.2d 371, 377 (S.C. 2001).

• Utah: Saleh v. Farmers Ins. Exch., 133 P.2d 428, 436 (Utah 2006).

• Vermont: Laroque v. State Farm Ins. Co., 660 A.2d 286, 288 (Vt. 1995).

VII. Appendix 2
States That Recognize A Private Cause of Action for an Insurer’s Violation of Their Version of

the UCSPA

• Connecticut: Conn. Gen. Stat. §38A-816.

• Kentucky: State Farm Mutual Automobile Ins. Co. v. Reeder, 763 S.W.2d 115 (Ky. 1989).

• Louisiana: La. Rev. Stat. Ann. §22:1973(A).

• Maine: Me. Rev. Stat. Title 24-A §2436-A.

• Minnesota: Minn. Stat. §604.18 et seq.; see also 226 Summit, LLC v. Lawyer Title Ins. Corp., 2011
U.S. Dist. LEXIS 80547 *21 (D. Minn. 2011).

• Missouri: Mo. Ann. Stat. §375.420.

• New Jersey: Pickett v. Lloyds, 621 A.2d 445, 457 (1993).

• New Mexico: State Farm Gen. ins. Co. v. Clifton, 527 P.2d 798, 800 (N.M. 1974).

• Washington: Coventry Assocs. V. American States ins. Co., 136 Wash.2d 269 (1998); Van Nay v.
State Farm Mut. Auto. Ins. Co., 142 Wash.2d 784 (2001); American Manufacturers Mut. Ins. Co. v.
Osborn, 104 Wash. App. 686 (2001); Woo v. Fireman’s Fund ins. Co., 150 Wash.App. 158 (2009).

VIII. Appendix 3
States That Do Not Expressly Recognize A Private Cause of Action for an Insurer’s Violation of

Their Version of the UCSPA, But Recognize Common Law Bad Faith Based on Listed Conduct

• Arkansas: Common law reflects statutory standards. S. Farm Bureau Cas. Ins. Co. v. Allen, 934
S.W.2d 527, 530 (Ark. 1996)(lying to insured about the availability of coverage); Viking Ins. Co.
v. Jester, 836 S.W.2d 371, 377 (Ark. 1992)(applying unfair and oppressive pressure to settle); First
Pyramid Line Ins. Co. of Am. V. Stoltz, 843, S.W.2d 842, 844-45 (Ark. 1992)(concealing existence 
of a claim for payment under a policy); Emp’rs Equitable life Ins. Co. v. Williams, 665 S.W.2d 873, 
875 (Ark. 1984)(refusal to pay claims timely; altering records); Forrest v. Gen. Ins. Co. of Am., 
890 S.W.2d. 612 (Ark. App. 1994)(forcing insured to use unreliable repair shop).

• Florida: Alternative statute. Fla. Stat. §624.155(1)(a)(1)(i).

• Georgia: Alternative statute. Ga. Code §33-4-6; Lavoi Corp., Inc. v. National Fire Ins. Of Hartford,
666 S.E.2d 387 (Ga. App. 2008).

• Illinois: Alternative statute. Ill. Ins. Code 5/155.

• Kansas: Alternative statute. Kan. Stat. §40-256.



Defending Unfair Business Practices Actions: Insurer Extra-Contractual... ■ Sallander ■ 13

• Maryland: Alternative statute. Md. Code Ann. Ins. §27-1001.

• Nebraska: Ruwe v. Farmers Mut. United Ins. Co., 469 N.W.2d 129, 135 (Neb. 1991)(bad faith
includes any number of settlement tactics, such as inadequate investigation, delays in settlement,
and false accusations.)

• Nevada: U.S. Fidelity & Guaranty Co. v. Peterson, 540 P.2d 1070 (Nev. 1975); Pemberton v. Farm-
ers Ins. Exch., 858 P. 2d 380, 382 (Nev. 1992); Falline v. GNLV Corp., 823 P.2d 888, 891 (Nev.
1991); Guar. Nat. Ins. Co. v. Potter, 912 P.2d 267, 272 (Nev. 1996).

• Pennsylvania: Alternative statute. 42 Pa. Cons. Stat. Ann. §8371; Terletsky v. prudential Prop. &
Cas. Ins. Co., 649 A.2d 680, 688 (Pa. Super. 1994).

• Rhode Island: Alternative statute. R.I. Gen. laws Ann. §9-1-33; Skaling v. Aetna ins. Co., 799
A.2d 997, 1010 (R.I. 2002).

• Virginia: Carolina Cas. Ins. Co. v. Draper & Goldberg, PLLC, 369 F.Supp.2d 667 (E.D. Va. 2004).

IX. Appendix 4
States Where The Question of Private Enforcement of Their Version of the UCSPA Remains

Undecided

• Alabama

• Delaware

• Hawaii

• Idaho

• Indiana

• Massachusetts

• Michigan

• Mississippi

• North Carolina

• North Dakota

• Ohio

• Oregon

• South Dakota

• Tennessee

• Texas

• West Virginia

• Wisconsin

• Wyoming

X. Appendix 5
States That Have Recognized A Private Cause of Action Under the State’s General Unfair Com-

petition Law For An Insurer’s Violation of the UCSPA

California: Zhang v. Superior Court, 57 Cal. 4th 364 (2013)



14 ■ Insurance Coverage and Claims ■ April 2017

• Kentucky: Stevens, v. Motorist Mutual, 759 S.W.2d 819 (Ky. 1988).

• Massachusetts: Hopkins v. Liberty Mutual Ins. Co., 750 N.E.2d 943, 949-950 (Mass, 2001); Ferr-
ara & DiMercurio, Inc. v. St. Paul Mercury Ins.Co., 169 F.3d 43, 57 (1st Cir. 1999).

• Montana: Mont. Code Ann. §33-18-201.

• Nevada: Nev. Rev. Stat. §686A.310.

• New York: New York Gen. Bus. §349; New York Univ. v. Cont’l Ins. Co., 87 N.Y.2d 308 (1995).

• North Carolina: Howerton v. Arai Helmet, Ltd., 597 S.E.2d 674, 693 (N.C. 2004); Topsail Reef
HOA v. Zurich Specialties London, Ltd., 11 Fed. App’x 225 (4th Cir. 2001).

• Tennessee: Myint v. Allstate ins. Co., 970 S.W.2d 920, 925-26 (Tenn. Ct. App. 2004); Sparks v. All-
state Ins. Co., 98 F.Supp. 2d 933, 938 (W.D. Tenn. 2000).

• Texas: Tex. Ins. Code §541.151.

• Washington: American Manufacturers Mut. Ins. Co. v. Osborn, 104 Wash. App. 686 (2001);
Industrial Indem. Co. of the Northwest, Inc. v. Kallevig, 114 Wash.2d 907, 925 (1990).

• West Virginia: Elmore v. State Farm Mut. Auto. Ins. Co., 504 S.E.2d 892 (W. Va. 2011).

XI. Appendix 6
States That Have Rejected A Private Cause of Action for An Insurer’s Violation of the UCSPA

Under the State’s General Unfair Competition Law

Michigan: Young v. Michigan Mutual, Ins. Co., 362 N.W.2d 844 (Mich. Ct. App. 1984).

XII. Appendix 7
States Where The Question of A Private Cause of Action for An Insurer’s Violation of the UCSPA

Under the State’s General Unfair Competition Law Is Undecided

• Alabama

• Alaska

• Arizona

• Arkansas

• Colorado

• Connecticut

• Delaware

• Florida

• Georgia

• Hawaii

• Idaho

• Illinois

• Indiana

• Kansas

• Louisiana
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• Maine

• Maryland

• Minnesota

• Mississippi

• Missouri

• Nebraska

• New Hampshire

• New Jersey

• New Mexico

• North Dakota

• Ohio

• Oklahoma

• Oregon

• Pennsylvania

• Rhode Island

• South Carolina

• South Dakota

• Utah

• Vermont

• Virginia

• Wisconsin

• Wyoming

Endnotes
1  Eleven states have expressly found no private cause of action for violation of the UCSPA. See Appendix 1. Nine states 

have gone the other way. See Appendix 2. Eleven states have not ruled on whether the UCSPA creates a private cause 
of action, but seem to allow evidence of UCSPA violations to prove bad faith. See Appendix 3. Eighteen states are 
silent. See Appendix 4.

2  See Appendix 5.
3  Young v. Michigan Mutual, Ins. Co., 362 N.W.2d 844 (Mich. Ct. App. 1984).
4  See Appendix 7.
5  Kentucky, see State Farm Mutual Automobile Ins. Co. v. Reeder, 763 S.W.2d 115 (Ky. 1989); Stevens v. Motorist Mutual, 

759 S.W.2d 819 (Ky. 1988), and Washington, see Coventry Assocs. V. American States ins. Co., 136 Wash.2d 269 (1998); 
Van Nay v. State Farm Mut. Auto. Ins. Co., 142 Wash.2d 784 (2001); American Manufacturers Mut. Ins. Co. v. Osborn, 
104 Wash. App. 686 (2001); Woo v. Fireman’s Fund ins. Co., 150 Wash.App. 158 (2009); American Manufacturers Mut. 
Ins. Co. v. Osborn,  104 Wash. App. 686 (2001); Industrial Indem. Co. of the Northwest, Inc. v. Kallevig, 114 Wash.2d 
907, 925 (1990).

6  Nevada, see Nev. Rev. Stat. §686A.310.
7  See Appendix 5.
8  See Appendix 1, footnote 26.
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9  See e.g. Cal. Ins. Code §790.03(h)1-13.
10  See Appendix 1.
11  See Appendix 2.
12  See Appendix 1, footnote 26 and Appendix 5.
13  See e.g. Cal. Bus. & Prof. Code §17200. The California statute is similar to UCL statutes in all 50 states and the District 

of Colombia and is cited for convenience as an example of the other enactments. In any litigation involving the UCL, 
the specific statute should be consulted.

14  Cal. Bus. & Prof. Code, § 17204.
15  Olszewski v. Scripps Health, 30 Cal.4th 798 (2003).
16  Cel-Tech Communications & Cel-Communications, Inc. v. Los Angeles Cellular Telephone Co. , 20 Cal.4th 163 (1999).
17  Kunert v. Mission Financial Services Corp., 110 Cal.App.4th 242 (2003).
18  Cel-Tech, supra at 183.
19  Bank of the West v. Sup. Ct., 2 Cal.4th 1254, 1267 (1992). 
20  Lee v. American Nat. Ins. Co., 260 F.3d 997, 1001-02 (9th Cir.2001).
21  Cal. Bus. & Prof. Code §17203.
22  See, e.g., Remarks of Dennis Herrera, City Attorney of San Francisco, before the California Bar’s Antitrust & Unfair 

Competition Section, Public Prosecution: Using §17200 to Police the Marketplace (May 7, 2004).
23  Janik v. Rudy, Exelrod & Zieff, et al., 119 Cal.App.4th 930 (2004).
24  119 Cal.App.4th at 934.
25  But see Safeco Ins. V. Parks, 170 Cal.App.4th 992, 1006-1007 (2009); Jordan v. Allstate Ins. Co. 148 Cal.App.4th 1062, 

1077-1078 (1007); Neal v. Farmers Ins., 21 Cal.3d 910, 920 (1978), and CACI No. 2337, allowing evidence of statutory 
unfair practices to prove that the insurer acted in bad faith.

26  An insured may maintain an action in Colorado against an insurer that unreasonably delays or denies payment. 
C.R.S. §§10-3-11115, 1116.
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Class Action Conundrum

Class action filings continue at a steady pace, as a review of daily Courthouse News Services shows. 
Securities Class Actions were at a 10-year high, with 195 filings in 2016 – up nine percent from 2016.1 New 
class actions claiming violations of the Telephone Consumer Protection Act, State Wage and Hour laws and 
consumer protection statutes are filed daily. As any business owner or insurer knows, even meritless suits can 
be very costly to defend. Because of the high cost involved, most class actions are bet-the-company litigation 
and insureds are dependent on insurance coverage to provide them with a defense, or they would be forced 
into early settlement agreements.

Given the high stakes, an insurers’ duty to defend takes on heightened importance, while at the same 
time, there are often a multitude of coverage issues which may legitimately cause an insured to be uninsured 
for at least a portion of the claims presented. For this reasons, insurers and defense counsel must take extra 
care when handling class action litigation. Some brief examples of issues that arise follow.

I. Reservation of Rights
Insurers need to contemplate what claims may be pled in successive amendments in order to prop-

erly reserve rights given the typically broad language at the Complaint filing stage. The insurer also may be 
precluded from coverage defenses if it fails to reserve its right in all successive class actions filed, even if it 
believes that the suits against the insured all arise out of the same set of facts and circumstances.

In Cincinnati Insurance Co. v. All Plumbing, Inc., 64 F.Supp.3d 69, the insured’s defense counsel ten-
dered a class action suit which had been filed against All Plumbing and its owner over a year earlier. The suit, 
with Love the Beer as the named plaintiff, alleged that the insureds sent unsolicited faxes in violation of the 
Telephone Consumer Protection Act (“TCPA”). Cincinnati notified its insured that it was assuming the defense 
under a full and complete reservation of rights. It also notified Plaintiff ’s counsel that coverage may be barred 
due to the insured’s failure to comply with the policy’s notice requirements.

Approximately a month after Cincinnati plaintiffs’ counsel that coverage for the Love the Beer action 
may be barred under the policy, the same Plaintiff ’s counsel filed a separate class action against All Plumb-
ing and its owner under the TCPA, this time listing FDS restaurant as the named plaintiff. The suit was likely 
intended to circumvent the notice problems in the Love the Beer action, since several months after filing the 
FDS action, Plaintiff ’s counsel removed all class allegations from the Love the Beer action and several months 
after that dismissed it as part of a settlement.

Cincinnati assumed the defense of the FDS action and informed Plaintiff ’s counsel that coverage may 
be barred, in part, as a result of the insureds’ failure to comply with the notice requirements of the policy. Cin-
cinnati did not, however, send its insured a separate reservation of rights in the FDS action.

Cincinnati filed a declaratory asserting that it had no duty to defend due to the the insureds’ failure 
to comply with the notice requirements under the policy. In cross-motion for summary judgment, the Court 
held that Cincinnati’s failure to properly reserve its rights and five-month delay in disclaiming coverage while 
controlling important actions in the insureds’ defense precluded Cincinnati from asserting any defenses to 
coverage in the underlying class action. Cincinnati argued that given the putative class description in the 
Love the Beer and the identical TCPA claims, FDS was also a putative plaintiff under that case and Cincinnati, 
therefore, had also reserved its rights with respect to the FDS action.
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The court rejected this claim, finding that Cincinnati had to issue a separate reservation of rights let-
ter for each action filed, even where successive lawsuits are closely related or almost identical. The importance 
of a thorough reservation of rights letter cannot be overstated.

II. Interrelated Claims
Class actions may often be filed by different firms with different named plaintiffs, with slightly differ-

ent claims. Insurers will often argue that the claims of the various class actions are interrelated, thereby limit-
ing the amount of coverage available under the policies. This is a far different argument than the insured will 
make, since they will want the ability to tap into several years’ worth of coverage. When there is more than 
one insurer, however, the insurers may have different interests in the manner in which claims are categorized.

Excess insurers, for example, may have an interest in spreading claims over multiple policy periods 
in order to reduce the chances that claims will exhaust primary coverage. Insurers in later years may argue 
interrelatedness very broadly, in order to have the claims fall in earlier policy years when different insurers 
were on the risk.

The early year insurers will argue just the opposite, in order to narrow the interpretation of interrelat-
edness and spread the risk to later years. It is important, therefore, that insurers determine the full landscape 
of coverage available to an insured before taking a position on whether the claims are interrelated.

III. Cumis or Independent Counsel
Many coverage issues may arise in class actions, including the insurer’s claim that no duty to defend

is owed for claims that seek only restitution or disgorgement; interrelated claim defenses, allocation and other 
coverage issues. Consequently, a thorough, well-thought-out reservation of rights is essential, but may provide 
a stronger argument to the insured for Cumis or independent counsel in the states that recognize the right. 
Therefore, a balancing act by the insurer must be performed and decisions must be made regarding the ben-
efit, if any, of the insured having Cumis counsel in the event that a declaratory relief action is filed.

IV. Arbitration Agreements
Many class actions are brought pursuant to contracts which contain arbitration agreements. Defend-

ants need to thoughtfully examine whether binding arbitration is the best route for class actions, especially if 
removal pursuant to CAFA is available. Defendants and their insurers need to weigh the potential benefits of 
arbitration vs. litigation, depending on the nature of the suit, the size of the damages and other factors.

Endnote
1  Woodruff-Sawyer & Co. Year-end Securities Class Action Report for year-ending 2016. 
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I. INTRODUCTION 

Settling liability claims can be one of the most challenging areas of insurance law.  The 

insurer and insured may disagree as to whether to settle, or how much to pay to settle.  Multiple 

claimant/multiple insured claims, mixed claims, excess demands, demands for punitive damages, 

and claims where the insured has an affirmative claim for relief may further complicate the 

analysis and negotiations.  Seeking a settlement contribution from the insured presents thorny 

issues, including whether that contribution can convert an excess demand into a demand within 

limits—which, in turn, impacts the standard for evaluating the insurer’s response. 

Policyholders and third-party claimants are aware of these issues, and may look at 

settlement demands as an opportunity to try to subject insurers to liability for excess verdicts.  

Thus, the stakes for improperly declining a settlement demand can be quite high.  Sections II, III 

and IV of this article discuss these issues under general liability policies.  Section V addresses 

the significantly different issues presented under professional liability policies, which often allow 

the insured to refuse to consent to settlement.  The article also suggests practical tips for both 

insurers and policyholders. 

II. STANDARDS FOR THE DUTY TO SETTLE AND BAD FAITH RELATED TO

SETTLEMENT UNDER GL POLICIES1

ISO’s main CGL form gives the insurer discretion as to whether to settle a “suit.”  It 

provides that the insurer “may, at [its] discretion, … settle any claim or ‘suit’ that may result” 

from an “occurrence” or claim or “suit.”  ISO Form No. CG 00 01 04 13, ¶¶ I.A.1.a., I.B.1.a. 

Courts in many states, however, have created a duty to settle, reasoning that such a duty 

arises from the implied covenant of good faith and fair dealing.  This is especially the case where 

the demand is within limits, but the insured is at risk of an excess verdict.  E.g., Comunale v. 

Traders & General Ins. Co., 50 Cal. 2d 654, 659 (1958); Mid-Continent Cas. Co. v. Eland 

Energy, Inc., 795 F. Supp. 2d 493, 505 n.7 (N.D. Tex. 2011) (under G.A. Stowers Furniture Co. 

v. Am. Indem. Co., 15 S.W.2d 544 (Tex. Comm’n App. 1929), insurer has duty to exercise

ordinary care in settlement to protect insured against excess judgment), aff’d, 709 F.3d 515 (5th 

Cir. 2013).  Policyholders also argue that such a duty is warranted because, under general 

liability policies, the insurer retains control over settlement in most situations.  E.g., Western 

Polymer Technology, Inc. v. Reliance Ins. Co., 32 Cal. App. 4th 14, 24 (1995) (“In general, the 

insurer is entitled to control settlement negotiations without interference from the insured.”). 

In many states, the insurer must give the insured’s interests equal consideration to its 

own.  E.g., S. Gen. Ins. Co. v. Holt, 262 Ga. 267, 268, 416 S.E.2d 274, 276 (1992).  In some states, 

the insurer must give the insured’s interests “at least equal consideration.”  E.g., Landow v. 

Medical Ins. Exch. of Cal., 892 F. Supp. 239 (D. Nev. 1995); Magnum Foods, Inc. v. Cont’l Cas. 

1 Portions of Section II are based on Rina Carmel & Elaine M. Pohl, Navigating Thorny Issues 

with Consent Judgments and Settlement of Coverage Claims (Defense Research Institute July 13, 

2016). 
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Co., 36 F.3d 1491, 1504 (10th Cir. 1994) (Oklahoma law); Strahin v. Sullivan, 220 W. Va. 329, 

334, 647 S.E.2d 765, 770 (2007).  Failure to abide by these standards in rejecting a settlement 

demand within policy limits may subject the insurer to claims of, and liability for, bad faith. 

Courts have articulated a wide range of factors to determine whether the insurer acted in 

bad faith in deciding whether to accept a settlement demand.  Frequently applied factors include: 

 The strength of the third-party claimant’s case on both liability and damages.

 The nature of the insurer’s investigation to determine the policyholder’s liability.

 The likelihood of an excess verdict.

 The likelihood of an adverse verdict.

 Defense counsel’s recommendations.

 Whether the insurer rejected the advice of its attorney or agent.

 Whether the policyholder was informed of all settlement demands and offers.

 Whether the policyholder demanded that the insurer settle within limits.

 Whether the insurer considered any offer by the policyholder to contribute to

settlement.

 Any attempts by the insurer to induce the policyholder to contribute.

 The financial risk to the insurer and policyholder if the underlying action does not

settle.

 Whether the policyholder misled the insurer as to the facts, so as to induce it not

to settle.

 Any other factors that could establish or negate bad faith.

E.g., State Farm Mut. Auto. Ins. Co. v. Mendoza, No. CIV-02-1141-PHX-ROS, 2006 WL 44376, 

at *18 (D. Ariz. Jan. 5, 2006), reconsideration granted in part, State Farm Mut. Auto. Ins. Co. v. 

Mendoza, 432 F. Supp. 2d 1017 (D. Ariz. 2006); O’Neill v. Gallant Ins. Co., 329 Ill. App. 3d 

1166, 769 N.E.2d 100 (2002); Jessen v. O’Daniel, 210 F. Supp. 317, 326-27 (D. Mont. 1962), 

aff’d sub nom. Nat’l Farmers Union Prop. & Cas. Co. v. O’Daniel, 329 F.2d 60 (9th Cir. 1964). 

With respect to the likelihood of an adverse verdict, courts have differed as to whether an 

insurer can decline to settle if an adverse verdict appears unlikely.  But it can be risky for an 

insurer to decline to settle on that basis.  See O’Neill, 329 Ill. App. 3d 1166, 769 N.E.2d 100 

(insurer held liable for bad faith where insurer’s vice president decided not to settle based on 

belief that insured was not liable, notwithstanding the claims department’s and defense counsel’s 

conclusions that insured’s liability was clear); Bobick v. United States Fid. & Guar. Co., 439 

Mass. 652, 790 N.E.2d 653 (2003) (insurer must consider whether liability is “reasonably 

certain” under nebulous standards “in light of the situation as a whole” and under “over-all 

circumstances,” and if so, insurer may even be required to extend settlement offer on behalf of 

insured). 

Notably, the above factors do not include whether the settlement demand is covered. 

That issue is quite complicated, and a detailed discussion is beyond the scope of this article.  

Very briefly, courts—even within a single state—have differed widely on this issue.  Compare 

Johansen v. Cal. State Auto. Ass’n Inter-Ins. Bureau, 15 Cal. 3d 9, 12 (1975) (only consideration 
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in evaluating reasonableness of settlement demand is whether, based on third-party claimant’s 

injuries and insured’s liability, possibility of excess verdict exists) with Hamilton v. Maryland 

Cas. Co., 27 Cal. 4th 718, 724 (2002) (“From the covenant of good faith and fair dealing implied 

by law in all contracts, and from the liability insurer’s duty to defend and indemnify covered 

claims, California courts have derived an implied duty on the part of the insurer to accept 

reasonable settlement demands on such claims within the policy limits.”) (emphasis added). 

A few courts have stated that the duty to settle is not unqualified, meaning that an insurer 

usually has a duty to settle only if, based on facts the insurer knew or should have known, there 

is a reasonable possibility of an excess verdict—and then only if the insurer can settle within 

limits.  E.g., Riske v. Truck Ins. Exch., 490 F.2d 1079, 1082-83 (8th Cir. 1974) (Minnesota law); 

Dairyland Ins. Co. v. Herman, 954 P.2d 56, 61 (N.M. 1997).  Assuming those factors are 

satisfied, an insurer is liable only if it unreasonably declined to settle. 

In most states, an insurer can be liable for bad faith only if it had an opportunity to settle.  

E.g., Chandler v. American Fire & Cas. Co., 377 Ill. App. 3d 253, 879 N.E.2d 396, 400 (2007). 

A few courts have imposed an affirmative obligation on the insurer to negotiate settlement, even 

if the third-party claimant has not made a demand.  E.g., Roberts v. Printup, 422 F.3d 1211, 1215 

(10th Cir. 2005) (Kansas law); Moutsopoulos v. Am. Mut. Ins. Co. of Boston, 607 F.2d 1185, 

1187-88 (7th Cir. 1979) (Wisconsin law) (insurer’s “duty of good faith when rejecting a 

settlement” “requires that the insurance company actively pursue a settlement within the policy 

limits”). 

III. WHEN THE INSURED WANTS TO SETTLE A CLAIM UNDER A GL POLICY,

BUT THE INSURER DOES NOT

Once an underlying action is filed, the insured may want to settle more quickly, or for 

more money, than the insurer does.  Because of the risks to the insured, in particular where there 

is a risk of an excess judgment, courts in most states have imposed settlement obligations on 

insurers. 

Most states find that a pretrial stipulated judgment negotiated between the policyholder 

and the third-party claimant is enforceable against the insurer only if the insurer has breached its 

contractual obligation to defend, or has improperly denied coverage.  E.g., Old Republic Ins. Co. 

v. Ross, 180 P.3d 427, 432 (Colo. 2008); Pruyn v. Agric. Ins. Co., 36 Cal. App. 4th 500 (1995).

Under the majority rule, when an insurer improperly breaches the duty to defend, the 

policyholder is justified in taking steps to limit its personal liability.  Id. at 518.  A pretrial 

stipulated judgment against an insurer who was not a party to the underlying settlement 

agreement will also be enforced if the insurer acted in bad faith.  Ross, 180 P.3d at 432. 

In Ross, the insurer defended a wrongful death case.  The insurer paid the third-party 

claimants $200,000, asserting this was the maximum coverage available under an aviation 

policy.  The insurer disputed coverage under the CGL policy, which had $1 million in policy 

limits.  The third-party claimants offered to settle for an additional $800,000.  The insurer 
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refused and filed a declaratory judgment action in federal court.  The district court concluded that 

the maximum coverage was $1.7 million.  The insurer then paid an additional $1.5 million. 

Meanwhile, the third-party claimants entered into a settlement agreement with the 

insureds for $5.3 million.  The settlement included an assignment of rights against the insurer 

under the insureds’ policy.  The insurer was not a party to the settlement agreement, and argued 

it could not be bound by the agreement.  The Colorado Supreme Court agreed with the insurer.  

Where the insurer conceded coverage and defended its insured, and where there was no finding 

of bad faith against the insurer, a stipulated judgment entered before trial, to which the insurer 

was not a party, could not be enforced against the insurer.  Id. at 427.  

In Mercado v. Allstate Insurance Co., 340 F.3d 824 (9th Cir. 2003) (California law), the 

third-party claimant rejected the insurer’s policy limits settlement offer plus the insured’s 

additional offer to contribute her own funds.  The insured proceeded to enter into a stipulated 

judgment with the third-party claimant, in exchange for an assignment of the policyholder’s 

rights against the insurer to the third-party claimant—despite the insurer’s statement that it did 

not consent to the proposed transaction.  The court held that the insurer was not liable for bad 

faith because a cause of action for breach of duty to settle does not accrue until “after a litigated 

excess judgment is obtained” against the insured.  Id. at 827; see also McCollough v. Minnesota 

Lawyers Mut. Ins. Co., No. CV-09-95-BLG-RFC-CSO, 2013 WL 1789763, at *3 (D. Mont. Apr. 

26, 2013) (recognizing that Montana law does “not impose a duty to settle cases—it imposes a 

duty to attempt in good faith to settle.”). 

Several states, on the other hand, have held that a stipulated judgment can be enforceable 

if the insurer defends the claim under a reservation of rights. See, e.g., Great Divide Ins. Co. v. 

Carpenter, 79 P.3d 599, 609-10 (Alaska 2003); Safeway Ins. Co. v. Guerrero, 106 P.3d 1020, 

1024 (Ariz. 2005); Patrons Oxford Ins. Co. v. Harris, 905 A.2d 819, 826-27 (Me. 2006); Miller 

v. Shugart, 316 N.W. 2d 729, 733 (Minn. 1982).  In other words, if the insurer offers to defend

the claim, but also provides notice that it may decline indemnity coverage, the insured may opt to 

enter a stipulated judgment rather than go through with the trial.  If the coverage dispute is later 

resolved in the insured’s favor, the stipulated judgment may then be enforced against the insurer. 

In United Services Auto. Ass’n v. Morris, 154 Ariz. 113, 741 P.2d 246 (Ariz. 1987), a 

leading case on whether the insurer must reimburse for a settlement entered into by the insured 

without the insurer’s participation, the court summarized the conflicting interests of an insurer 

and an insured where questions arise regarding coverage for the underlying claims.  The court 

rejected the insurer’s argument that the policy’s “cooperation clause gave it a right to force the 

insureds to reject any settlement, no matter how reasonable, risk trial, and place themselves at 

danger of a judgment larger than the policy limits or one that might not be covered.”  Id., 741 

P.2d at 251.  But the court also recognized the danger in not allowing an insurer to defend under 

a reservation of rights, and instead forcing it to choose between defending without reservation 

and declining to defend.  After weighing these conflicting positions, the court concluded that the 

insurer who “reserves the right to deny the duty to pay should not be allowed to control the 

conditions of payment.”  Id., 741 P.2d at 252. 
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Recognizing that Morris was the seminal case, the Pennsylvania Supreme Court faced 

this issue of first impression:  what is the appropriate standard to apply in determining whether 

an insurer is liable under its policy for a settlement made by its insured without securing the 

insurer’s consent, when the insurer is defending under a reservation of rights?  Babcock & 

Wilcox Co. v. Am. Nuclear Insurers, 131 A.3d 445, 455-56 (Pa. 2015).  In Babcock, the third-

party claimants alleged bodily injury and property damage caused by emissions from nuclear 

facilities owned by the insureds.  A jury trial of eight test cases resulted in an initial verdict of 

over $36 million.  A new trial was granted. 

The insurers defended under a reservation of rights as the nuclear energy hazard, 

damages in excess of the policy limits, and claims for injunctive relief and punitive damages 

were not covered.  Eventually, the insurer refused to consent to any settlement offers presented 

to it because it believed there was a strong likelihood of a defense verdict.  Thereafter, the 

insureds settled with the third-party claimants for $80 million, which was substantially less than 

the $320 million in available limits.  

The insureds then sought reimbursement for the settlement from the insurers.  The 

insurers rejected the request because the policies contained standard consent to settlement 

provisions and cooperation clauses.  The trial court adopted the fair and reasonable standard set 

forth in Morris.  A jury subsequently determined that the settlement was fair and reasonable.  

The Pennsylvania Supreme Court agreed with these determinations.  In determining whether the 

settlement was fair and reasonable, lower courts were instructed to consider the terms of the 

settlement, the strength of the insured’s defense against the claims, and whether there was any 

evidence of fraud or collusion on the part of the insured.  Id. at 462. 

Another consideration when the insured pays for a settlement is the policy’s “no 

voluntary payment” condition.  This condition is enforceable where the insurer is defending the 

underlying action, and the insurer need not show prejudice.  Low v. Golden Eagle Ins. Co., 110 

Cal. App. 4th 1532 (2003).  This condition encourages an insurer to act promptly in accepting a 

tender of defense and thereby gain control over the resolution of the claim.  “That means 

insureds cannot unilaterally settle a claim before the establishment of the claim against them ….  

In short, the provisions protects against coverage by fait accompli.”  Jamestown Builders, Inc. v. 

Gen. Star Indem. Co., 77 Cal. App. 4th 341, 346 (1999). 

There may be exceptions to the prohibition on voluntary payments by the insured, 

however.  The provisions may not be enforced where the insured is unaware of the identity of the 

insurer, the payment is necessary for reasons beyond the insured’s control, or the insured faces a 

situation requiring an immediate response to protect its legal interests.  Truck Ins. Exch. v. 

Unigard Ins. Co., 79 Cal. App. 4th 966, 977 n.15 (2000).  Under these circumstances, the 

insured’s payment to settle claims is considered involuntary.  Tradewinds Escrow, Inc. v. Truck 

Ins. Exch., 97 Cal. App. 4th 704, 710-11 (2002).  It should be noted, however, that Unigard and 

Tradewinds involved the issue of pre-tender defense costs, and have not been applied to the 

settlement context. 
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Yet another issue arises where an excess insurer contends that the primary insurer should 

have settled an underlying action within the primary limits.  In Ace Am. Ins. Co. v. Fireman’s 

Fund Ins. Co., 206 Cal. Rptr. 3d 176 (Ct. App. 2016), review granted, No. S237175, 2016 WL 

6652493 (Cal. Nov. 9, 2016), the California Court of Appeal held that an excess insurer can state 

causes of action against a defending primary insurer for equitable subrogation and bad faith for 

failure to settle within primary limits, where that failure results in an excess settlement that the 

excess insurer paid. An excess judgment against the insured is not required.  The court of 

appeal’s reasoning was based, essentially, on reading case law regarding excess judgments as 

applying to excess settlements.  The California Supreme Court’s future ruling in review of this 

decision is likely to have a significant impact on the issue, particularly as it applies between 

primary and excess insurers. 

The Hawai’i Supreme Court also recently held that an excess insurer could bring a cause 

of action, under the doctrine of equitable subrogation, against a primary insurer who in bad faith 

failed to settle a claim within policy limits. St. Paul Fire & Marine Ins. Co. v. Liberty Mut. Ins. 

Co., 135 Haw. 449, 353 P.3d 991 (2015).  There, the insured was sued for damages resulting 

from an accidental death.  The excess insurer alleged that the primary insurer had rejected 

multiple pretrial settlement offers within the primary policy’s $1 million limits.  A trial resulted 

in a verdict of $4.1 million against the insured.  The case then settled for a confidential amount in 

excess of the primary policy limit, requiring the excess insurer to pay the excess. 

The excess insurer then sued, alleging that the primary insurer had acted in bad faith by 

rejecting multiple settlement offers within policy limits.  The primary insurer moved for 

judgment on the pleadings, arguing that the excess insurer lacked standing to assert its bad faith 

claim, and that the excess insurer had no claim for equitable subrogation.  The federal district 

court certified to the Hawai’i Supreme Court the question of whether the excess insurer had a 

cause of action in equitable subrogation against the primary insurer. 

The Hawai’i Supreme Court held that the excess insurer could bring a cause of action 

against the primary insurer under the doctrine of equitable subrogation.  The primary insurer 

argued that the excess insurer could not be subrogated to the rights of the insured because the 

insured never faced direct liability, as the exposure was within the excess limit.  Equitable 

subrogation, however, could be applied even without any showing that the insured had suffered 

any loss.  Further, because an insured could recover from a primary insurer that refused 

reasonable settlement offers, the excess insurer, which discharged the insured’s liability, stood in 

the shoes of the insured and was permitted to assert all claims against the primary insurer that the 

insured itself could have pursued. 

IV. WHEN THE INSURER WANTS TO SETTLE A CLAIM UNDER A GL POLICY,

BUT THE INSURED DOES NOT

It may be more rare, at least under general liability policies, for the insurer to want to 

settle more than the insured does.  However, sometimes insureds are motivated more by 

emotional considerations—wanting to prevail—than the practical advantages of resolving 

litigation.  Insureds may also be worried about establishing a precedent that might encourage 
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future suits.  But insureds that are being defended and have no defense costs may have no 

incentive to settle. 

If the insurer is defending the underlying action, “[i]n general, the insurer is entitled to 

control settlement negotiations without interference from the insured.”  Western Polymer 

Technology, Inc. v. Reliance Ins. Co., 32 Cal. App. 4th 14, 24 (1995).  Consequently, the insurer 

usually decides whether and when to settle, with whom to settle, and for how much to settle—

and the insurer can make these decisions even over the insured’s objection.  In other words, an 

insured under a general liability policy can be required to settle the underlying action against it, 

even if it does not want to.2 

The following situations present additional considerations for an insurer when 

considering whether and for how much to settle an underlying liability action.  Some of these 

situations, such as an excess demand, may provide the insured with some control over 

settlement. 

1. Mixed Actions and Settlement of Uncovered Claims

The term “mixed action” or “mixed claim” refers to an underlying action that contains at 

least one at least potentially covered claim as well as other, clearly non-covered, claims.  E.g., 

Buss v. Superior Court, 16 Cal. 4th 35, 47-48 (1997).  While it is clear that (1) an insurer is 

required to defend all claims in a mixed action (subject to potentially obtaining reimbursement 

from the policyholder for costs solely allocable to defending non-covered claims, e.g., id. at 47-

48, 50, 52), and (2) is not required to indemnify against a judgment for non-covered claims, 

issues relating to the settlement of a mixed action are much more complicated. 

2 An insurer should obtain a release and dismissal with prejudice in favor of the insured(s) on 

behalf of which it settles, which should be confirmed in writing.  If a third-party claimant advises 

that it does not intend to release the insured, the insurer may not be required to accept that 

demand.  E.g., Graciano v. Mercury General Corp., 231 Cal. App. 4th 414 (2014); Strauss v. 

Farmers Ins. Exch., 26 Cal. App. 4th 1017, 1021 (1993) (no bad faith where insurer “reject[s] a 

settlement offer that does not include a complete release of all of its insureds.”); Memphis Fire 

Ins. Co. v. Rose, No. C.A. 1202, 1988 WL 136394, at *1 (Tenn. Ct. App. Dec. 21, 1988) (where 

insurer paid limits to settle but did not obtain release, there was no settlement, and insurer’s duty 

to defend continued); Gunn Infinite, Inc. v. O’Byrne, 996 S.W.2d 854, 859-60 (Tex. 1999) 

(determining that terms “settle” and “settlement” “implicitly if not explicitly required” release of 

claims and thus insurer is not obligated to settle underlying claim unless insured is released).  On 

the other hand, agreeing to a settlement without a release of the policyholder may expose the 

insurer to a bad faith claim.  E.g., Pareti v. Sentry Indem. Co., 536 So. 2d 417, 424 (La. 1988) 

(“any payment of the policy limits which does not release the insured from a pending claim (e.g., 

unilateral tender of policy limits to the court, the claimant or the insured), even if sufficient to 

terminate the duty to defend under the wording of the policy involved, raises serious questions as 

to whether the insurer has discharged its policy obligations in good faith.”). 
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As discussed above, some states prohibit an insurer from considering coverage issues in 

evaluating a settlement demand.  E.g., Johansen v. Cal. State Auto. Assn. Inter-Ins. Bureau, 15 

Cal. 3d 9, 16 (1975) (“Such factors as the limits imposed by the policy, a desire to reduce the 

amount of future settlements, or a belief that the policy does not provide coverage, should not 

affect” insurer’s decision to settle); Jessen, 210 F. Supp. at 326-27 (insurer owes insured “the 

duty to exercise the utmost good faith” and to “give at least equal consideration to the interests of 

the insured” as it does to its own interests) (citation omitted); Camelot by the Bay Condo. 

Owners’ Ass’n, Inc. v. Scottsdale Ins. Co., 27 Cal. App. 4th 33, 49 (1994) (“the only permissible 

consideration in evaluating the reasonableness of a settlement offer [is] whether … the ultimate 

judgment is likely to exceed the amount of the settlement offer”; “the insurer may not allow 

coverage beliefs or policy limits to control the settlement decision”) (emphasis in original).  

Thus, unless it is undisputed that the underlying action includes non-covered claims, the insurer 

may be required to settle the entire case in order to protect the policyholder—and to protect itself 

against bad faith liability.  E.g., Jessen, 210 F. Supp. at 326-27; but see Camelot by the Bay, 27 

Cal. App. 4th at 52 (“The insurer does not, however, insure the entire range of an insured’s well-

being, outside the scope of and unrelated to the insurance policy, with respect to paying third 

party claims.  It is an insurer, not a guardian angel.”). 

If the insurer must settle the entire case and fund the entire settlement, including arguably 

uncovered claims, a few states allow the insurer to seek reimbursement for settling the uncovered 

claims, if certain prerequisites are satisfied.  E.g., Blue Ridge Ins. Co. v. Jacobsen, 25 Cal. 4th 

489, 502 (2001) (insurer must timely reserve this right, notify insured of intent to accept such 

offer, and give insured opportunity to assume its own defense); Phillips & Assocs., P.C. v. 

Navigators Ins. Co., 764 F. Supp. 2d 1174, 1175-77 (D. Ariz. 2011) (Arizona and California law 

same on this issue); Travelers Prop. Cas. Co. of Am. v. Hillerich & Bradsby Co., Inc., 598 F.3d 

257, 268 (6th Cir. 2010) (predicting that Kentucky would allow such reimbursement); Perdue 

Farms, Inc. v. Travelers Cas. & Sur. Co. of Am., 448 F.3d 252, 263-64 (4th Cir. 2006) (applying 

Maryland law and remanding case for apportionment of settlement between covered and 

uncovered claims).   

In these jurisdictions, allocation is generally available where the settlement amount is 

reasonable, the insurer timely and expressly reserved its right to seek reimbursement (whether 

the policyholder agreed to the reservation or not), the insurer notified the policyholder of its 

intent to accept the proposed settlement, and the insurer offered the policyholder the opportunity 

to assume the defense of the underlying action or the policyholder already had meaningful 

control over the defense.  E.g., Blue Ridge, 25 Cal. 4th at 502; Hillerich & Bradsby, 598 F.3d at 

268; see also Nobel Ins. Co. v. Austin Power Co., 256 F. Supp. 2d 937 (W.D. Ark. 2003) 

(“absent an express agreement by the insured,” reimbursement of settlement amounts for 

uncovered claims is available “only if the insurer:  1) timely and explicitly reserved its right to 

recoup the costs; and 2) provided specific and adequate notice of the possibility of 

reimbursement”); Med. Malpractice Joint Underwriting Ass’n of Mass. v. Goldberg, 680 N.E.2d 

1121, 1129 (Mass. 1997) (similar, under professional liability policy). 

The public policy rationale for allowing reimbursement under these circumstances is that 

a policyholder could obtain a benefit it had not bargained or paid for by refusing to assume the 
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defense of the underlying action and refusing to agree to the settlement and reservation of rights, 

thereby forcing the insurer to pay for the settlement of uncovered claims.  E.g., Blue Ridge, 25 

Cal. 4th at 502.  Moreover, permitting reimbursement “encourages insurers to defend and settle 

cases for which insurance coverage is uncertain,” thereby “transfer[ring] from the injured party 

to the insurer the risk that the insured may not be financially able to pay the injured party’s 

damages.”  Id. at 503.  The courts generally find an implied-in-law or implied-in-fact right to 

such reimbursement, relying on policy language establishing the insurer’s duty to indemnify 

covered claims only.  E.g., Hillerich & Bradsby Co., 598 F.3d at 265 (“The majority of 

jurisdictions that have addressed the issue of whether an insurer defending under a reservation of 

rights can seek reimbursement funds expended on noncovered claims have found that when there 

is an implied-in-fact or implied-in-law contract, the insurer can seek reimbursement.”) 

(collecting cases). 

Other states have rejected the Blue Ridge approach, at least where the policyholder did 

not expressly agree to the insurer’s reservation of its right to seek reimbursement.  Utica Mut. 

Ins. Co. v. Rohm & Haas Co., 683 F. Supp. 2d 368, 376-77 (E.D. Pa. 2010) (under Pennsylvania 

and Illinois law, right to reimbursement of settlement amounts cannot be created unilaterally by 

insurer; it exists only if explicitly included in the policy or agreed to by policyholder); Excess 

Underwriters at Lloyd’s London v. Frank’s Casing Crew & Rental Tools, Inc., 246 S.W.3d 42, 

43 (Tex. 2008) (“In Texas, an insurer that settles a claim against its insured when coverage is 

disputed may seek reimbursement from the insured should coverage later be determined not to 

exist if the insurer obtains the insured’s clear and unequivocal consent to the settlement and to 

the insurer’s right to seek reimbursement.”) (internal quotation marks and citation omitted); see 

also Stryker Corp. v. XL Ins. Am., Inc., No. 1:05-CV-51, 2013 WL 504646 (W.D. Mich. Feb. 8, 

2013) (“An insurer is not entitled to recoup from its insured a voluntary overpayment that the 

insurer made to a third party to settle a judgment against the insured,” at least where insurer 

“made a strategic decision” to settle rather than risk adverse consequences), aff’d sub nom. 

Stryker Corp. v. XL Ins. Am., 576 F. App’x 496 (6th Cir. 2014). 

The rationale underlying these decisions is that the policies at issue do not mention a 

right to reimbursement, and allowing an insurer to unilaterally reserve an extracontractual right 

would put the policyholder “in an untenable position where it is forced to choose between 

rejecting a settlement within policy limits or accepting a possible financial obligation to pay an 

amount that may be beyond its means, at a time when the insured is most vulnerable.”  Rohm & 

Haas, 683 F. Supp. 2d at 376; see also, e.g., Texas Ass’n of Counties County Government Risk 

Mgt. Pool v. Matagorda County, 52 S.W.3d 128, 135 (Tex. 2000) (similar).  Moreover, 

Matagorda County reasoned that it is “appropriate” under such circumstances to force the insurer 

to choose between risking a bad faith claim or paying to settle uncovered claims because 

“insurers are best positioned to handle this risk, either by drafting policies to specifically provide 

for reimbursement or by accounting for the possibility that they may occasionally pay uncovered 

claims in their rate structure.”  Id. at 135-36.  Allowing the insurer to sue its policyholder for 

reimbursement would also “foster … conflict and distrust in the relationship between an insurer 

and its insured.”  Frank’s Casing, 246 S.W.3d at 46-47 (also noting potential conflict of interest 

for insurer-retained defense counsel) (internal quotation marks and citation omitted). 
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According to these decisions, the insured is not unjustly enriched because the insurer also 

obtains benefits from paying to settle uncovered claims:  “When an insurer funds a settlement, 

the insurer benefits because settlement ends the obligation to pay defense costs, caps the 

insurer’s risk of liability, and may insulate an insurer from a future bad faith claim by the 

insured.”  Rohm & Haas, 683 F. Supp. 2d at 376. 

Alabama courts have articulated their rationale for adhering to the express-consent-only 

standard for reimbursement based on equitable considerations as follows  “ 

It has been the law in Alabama for over 150 years that where one party, 

with full knowledge of all the facts, voluntarily pays money to satisfy the 

colorable legal demand of another, no action will lie to recover such a 

voluntary payment, in the absence of fraud, duress, or extortion. 

Mt. Airy Ins. Co. v. Doe Law Firm, 668 So.2d 534, 537 (Ala. 1995) (involving malpractice claim 

under professional liability policy).  The court found neither the risk of a bad-faith claim nor the 

insurer’s unconsented-to reservation of rights sufficient to make its settlement payment 

involuntary.  Id. at 538.  

Finally, in Utah, an insurer can obtain reimbursement for settlement amounts paid for 

uncovered claims only if the policy expressly provides such a right, rather than based on the 

extracontractual theory of unjust enrichment or an implied-in-fact or in-law contract.  U.S. Fid. v. 

U.S. Sports Specialty, 2012 UT 3, ¶ 11, 270 P.3d 464, 468.  The court explained that, under Utah 

law: 

[A] claim of unjust enrichment cannot arise where there is an express 

contract governing the “subject matter” of a dispute[, such as an insurance 

policy].  Because an insurer’s right to reimbursement from an insured 

substantially affects the relative levels of risk assumed by each, Utah law 

does not allow an insurer to seek reimbursement or restitution through an 

extracontractual claim of unjust enrichment.  Instead, we hold that an 

insurer’s right to reimbursement from an insured must be expressly 

provided in an insurance policy before it can be enforced.  

Id. 

2. Multiple Third-Party Claimants and/or Multiple Insureds

Underlying actions with multiple third-party claimants and/or multiple insureds present 

special issues, because the policy limits are frequently not sufficient to resolve all claims by all 

claimants against all insureds, even through settlement. 

The majority rule with respect to situations involving multiple claimants is that a 

“liability insurer may, in good faith and without notification to others, settle part of multiple 

claims against its insured even though such settlements deplete or exhaust the policy limits so 
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that remaining claimants have no recourse against the insurer.”  Allstate Ins. Co. v. Evans, 409 

S.E.2d 273, 274 (Ga. App. 1991); Farinas v. Fla. Farm Bureau Gen. Ins. Co., 850 So. 2d 555, 

561 (Fla. Dist. Ct. App. 2003) (insurer can in good faith settle for policy limits “with some 

claimants to the exclusion of others,” under rule established in Harmon v. State Farm Mut. Auto. 

Ins. Co., 232 So. 2d 206, 207-08 (Fla. Dist. Ct. App. 1970), which stated:  “It is generally held 

that where multiple claims arise out of one accident, the liability insurer has the right to enter 

reasonable settlements with some of those claimants, regardless of whether the settlements 

deplete or even exhaust the policy limits to the extent that one or more claimants are left without 

recourse against the insurance company.”).  The rationale underlying this rule is that 

Were the rule otherwise, an insurer would be precluded from settling any 

claims against its insured in such a situation and would instead be required 

to await the reduction of all claims to judgment before paying any of them, 

no matter how favorable to its insured the terms of a proposed settlement 

might be. 

Evans, 409 S.E.2d at 274.  That would expose the insured to a much greater risk of “total 

adjudicated liability in excess of his policy limits,” while also contravening the public policy 

favoring settlements.  Id.  It would also unduly increase insurers’ defense costs, resulting in 

likely premium increases. 

The same rule typically also applies in situations involving multiple insureds.  Insurers 

are permitted, in most states, to settle for policy limits with fewer than all insureds.  E.g., Millers 

Mut. Ins. Ass’n of Illinois v. Shell Oil Co., 959 S.W.2d 864, 870 (Mo. Ct. App. 1997) (no bad 

faith where insurer entered into reasonable settlement for policy limits on behalf of one of two 

insureds).  The rationale here is that “any settlement would benefit all insureds by decreasing the 

total amount of liability in the underlying suit.”  Id. at 870. 

California is a notable exception to these “first come, first served” approaches.  In 

California, an insurer that settles on anything less than a global basis risks a finding of bad faith, 

because such a settlement leaves the insured(s) exposed to additional claims.  E.g., Strauss, 26 

Cal. App. 4th at 1021 (no bad faith to reject policy-limits settlement offer that would have 

released claims only against one of several insureds); Kinder v. W. Pioneer Ins. Co., 231 Cal. 

App. 2d 894, 902 (1965) (“a carrier, faced with multiple claims, must, with due regard for the 

interests of its insured, attend to [the insured’s] best protection against all of these.”).  

Consequently, an insurer can—and should—usually reject a demand to settle for policy limits 

with fewer than all claimants, or on behalf of less than all insureds, whether named or additional.  

Indeed, while acceptance of such a demand could expose the insurer to a bad faith finding, its 

rejection insulates the insurer from such a finding.  E.g., Strauss, 26 Cal. App. 4th at 1021; Harp 

v. Converium Ins. (N. Am.) Inc., No. 5:12-CV-00760-ODW, 2013 WL 228701, at *1 (C.D. Cal.

Jan. 22, 2013) (no bad faith to reject limits offer to settle with fewer than all insureds), aff’d sub 

nom. Harp v. Converium Ins. (N. Am.), Inc., 593 F. App’x 686 (9th Cir. 2015); Schwartz v. State 

Farm Fire & Cas. Co., 88 Cal. App. 4th 1329, 1338 (2001) (similar).  Because of this rule, an 

insurer defending a California claim can, if it will not prejudice the defense, advise the third-

party claimant or claimants of the policy limits and the reason why the insurer cannot settle on a 
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piecemeal basis.  Third-party claimants are usually quick to settle once they realize that 

settlement funds are limited. 

3. Excess Demand

The policy limits serve as a cap on the insurer’s duty to indemnify.  Thus, an insurer 

typically has no obligation to accept an excess demand.  E.g., Heredia v. Farmers Ins. Exch., 228 

Cal. App. 3d 1345 (1991); American Physicians Ins. Exch. v. Garcia, 876 S.W.2d 842, 849 (Tex. 

1994).  Nonetheless, there often is a question whether the demand is, in fact, an excess demand, 

if the insured offers to contribute to settlement.  In other words, does the amount of the insured’s 

proposed contribution reduce the amount of the demand so that it becomes a demand within 

limits? 

Under Texas law, an insurer’s duty to reasonably attempt settlement of a claim against its 

insured is not triggered until the claimant has presented the insurer with a proper settlement 

demand within policy limits that any ordinarily prudent insurer would have accepted.  Rocor 

Int’l v. Nat’l Union Fire Ins. Co. of Pittsburgh, PA, 77 S.W.3d 253, 262 (Tex. 2002).  Hence, a 

demand above policy limits, even though reasonable, does not trigger a “Stowers” duty to settle.  

American Physicians, 876 S.W. 2d at 849.  

The “Stowers” duty refers to an insurer’s duty “to exercise ordinary care in the settlement 

of claims to protect its insureds against judgments in excess of policy limits,” as set forth in the 

Texas Supreme Court’s decision in G.S. Stowers Furniture Co. v. American Indem. Co., 15 S.W. 

2d 544 (Tex. Comm’n App. 1929).  American Physicians, 876 S.W.2d at 843 n.2.   

The Stowers duty is not activated by a settlement demand unless three 

prerequisites are met: (1) the claim against the insured is within the scope 

of coverage, (2) the demand is within the policy limits, and (3) the terms 

of the demand are such that an ordinarily prudent insurer would accept it, 

considering the likelihood and degree of the insured’s potential exposure 

to an excess judgment. 

Id. at 849.  If, however, the insurer is never presented with a demand within in limits, it has no 

duty to negotiate a settlement.  Birmingham Fire Ins. Co. v. Am. Nat’l Fire Ins. Co., 947 S.W. 2d 

592, 597 (Tex. Ct. App. 1997). 

In State Farm Lloyds Ins. Co. v. Maldonado, 963 S.W.2d 38, 41 (Tex. 1998), the insured 

allegedly defamed the third-party claimant.  The insurer agreed to defend under a reservation of 

rights.  Defense counsel advised the insurer that the insured’s “case was ‘horrible,’ that a ‘high 

dollar verdict can be expected,’ and finally that, from a liability standpoint, it was the worst case 

he had ever seen.”  Id. at 39.  The policy limits were $300,000, and the third-party claimant made 

a settlement demand of $1.3 million.  The insurer did not accept the demand.  The insured and 

third-party claimant then entered into an agreement, under which the insured agreed to pay $1 

million from his personal assets, in exchange for an agreement not to collect on any later 

judgment against him.  The parties also agreed to split the proceeds of any recovery against the 
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insurer.  A bench trial3 resulted in a verdict of $2 million.  In the ensuing coverage action, the 

insured argued that his agreement to pay $1 million converted the demand into an unconditional 

demand within limits, triggering Stowers.  The court disagreed, stating: 

Although [the third-party claimant] argues that “it was understood” that 

this $1.3 million settlement offer was bifurcated—$300,000 from [the 

insurer] and $1 million from [the insured]—there is no evidence that [the 

insurer] knew, at a point when it had a reasonable amount of time to 

respond, that [the insured] had made an unconditional offer to pay the 

excess. 

Id. at 41. 

California likewise does not require an insurer to accept an excess demand.  E.g., 

Heredia, 228 Cal. App. 3d 1345.  However, in cases where an excess verdict appears likely, 

courts have indicated insurers can be liable for bad faith where they do not advise the insured of 

an excess demand, so as to give the insured the opportunity to contribute the excess amount 

toward settlement.  Id.; Cont’l Cas. Co. v. U. S. Fid. & Guar. Co., 516 F. Supp. 384 (N.D. Cal. 

1981) (involving dispute between primary and excess insurers). 

The Ninth Circuit considered the impact of an excess demand dilemma in Springer v. 

Budget Rent-A-Car, 1997 WL 449783, 121 F.3d 717 (9th Cir. July 20, 1997) (unpublished and 

cannot be cited to federal courts in the Ninth Circuit; Oregon law).  The insured was sued by 

Springer after an auto accident.  Springer’s demand to the insurer was for the $25,000 policy 

limits, “exclusive of liens and unpaid medicals.”  The insurer rejected the offer, and Springer 

settled with the insured for $750,000.  The settlement included a covenant not to execute in 

exchange for an assignment of Springer’s claims against the insurer. 

With the assignment in hand, Springer sued the insurer.  Summary judgment was 

awarded to the insurer on Springer’s claim that the insurer had breached its duty of care under 

Oregon law by not agreeing to a settlement for policy limits.  On appeal, Springer argued that her 

offer was not an excess demand that deprived the insurer of the opportunity to settle the case 

within policy limits. 

The Ninth Circuit disagreed.  Each of Springer’s communications demanded policy 

limits, plus unpaid medical bills of an indeterminate amount that she said were continuing to 

grow.  Nothing suggested that Springer would have settled the case (including unpaid medical 

expenses not covered under the policy) for only $25,000.  The communications unambiguously 

made the demand into an excess one without a cap.  The insurer had no chance to settle within 

policy limits and avoid exposure to its insured.  Because an insurer could not be held liable for 

3 The court also held, briefly, that the bench trial, at which the insured presented no evidence, did 

not comply with a policy condition stating that the insurer could be sued only on a judgment 

“obtained after an actual trial.”  Id. at 40-41. 
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failure to settle within the policy limits when no reasonable opportunity to settle within limits 

existed, the Ninth Circuit affirmed the summary judgment in favor of the insurer. 

As a practical matter, an excess demand presents negotiating difficulties, especially when 

made at a mediation where the parties are under time pressure and are in close proximity to each 

other.  When such a demand is made, the insured frequently demands that the insurer counter 

with an offer to pay the policy limits.  But the insurer’s evaluation of the claim may indicate that 

liability is unlikely, or that exposure is less than the policy limits. 

When faced with an excess demand, a united front between the insured and insurer 

against the third-party claimant is often an effective strategy at mediation, especially to force the 

third-party claimant to lower its demand.  Once the demand begins to decrease, however, the 

united front may become more difficult to maintain.  The insurer may have to advise the insured 

that its exposure evaluation is lower, perhaps significantly, than the policy limits, despite the 

initial excess demand.  The insured often argues that the insurer must pay a demand within 

policy limits to avoid an excess judgment.  Such discussions usually need to be conducted 

outside the view and hearing of the third-party claimant.  The mediator may be useful in assisting 

in negotiations between the insurer and insured.  The insured and/or insurer may have coverage 

counsel present at the mediation or available by phone. 

If the insurer believes an excess demand is likely at mediation, it may wish to send a 

letter to the insured before mediation, advising of the possibility of excess exposure.  The letter 

may advise the insured to put its excess carrier on notice, and that the insured may retain its own 

counsel to assist concerning excess issues. 

4. Punitive Damages as Part of the Settlement Demand

Whether an insurer must consider exposure to punitive damages as part of its evaluation 

of a settlement demand that contains a punitive damages component is a separate issue from 

whether public policy allows indemnity for punitive damages.  States have varied on this issue. 

In states that permit indemnity for punitive damages, an insurer may pay punitive 

damages as part of a settlement.  E.g., Fed. Ins. Co. v. Nat’l Distrib. Co., 203 Ga. App. 763, 768, 

417 S.E.2d 671, 676 (1992) (holding insurer had to reimburse insured for its payment to settle 

punitive damages claims).  In those states, insureds are likely to request—and should request—

that the insurer include the insured’s exposure to punitive damages in the settlement evaluation. 

In states that do not permit indemnity for punitive damages, approaches vary as to 

whether the insurer must consider the insured’s exposure to punitive damages as part of its 

settlement evaluation.  In New York, an insurer can be found liable for bad faith by not settling 

within limits, even where the potential punitive damages award is larger than the potential 

compensatory damages award.  Ansonia Associates Ltd. P’ship v. Pub. Serv. Mut. Ins. Co., 257 

A.D.2d 84, 692 N.Y.S.2d 5 (1999).  Ansonia states that the reason for this rule is to prevent the 

insured from settling on its own (and running the risk of destroying its compensatory damages 
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coverage) in an effort to avoid the risk of a punitive damages verdict.  Id., 257 A.D.2d at 88, 692 

N.Y.S.2d at 9. 

In California, the insurer need not consider punitive damages exposure in evaluating a 

potential settlement.  Zieman Mfg. Co. v. St. Paul Fire & Marine Ins. Co., 724 F.2d 1343, 1346 

(9th Cir. 1983) (California law); PPG Indus., Inc. v. Transamerica Ins. Co., 20 Cal. 4th 310 

(1999) (holding insurer that did not settle within limits was not proximate cause of later award of 

punitive damages against insured because insured had violated safety standards in installing 

windshields, and insurer did not have to indemnify insured against punitive damages verdict); 

see Cal. Ins. Code § 533 (prohibiting indemnity for willful conduct).  This approach can lead to 

challenging settlement negotiations.  The insured may not want to pay a punitive damages 

settlement, or may be angry enough to want to take the case to trial.  If a mediator cannot resolve 

these issues, there is a significant risk of the insured and third-party claimant working together to 

settle for a higher amount which they agree to characterize as solely compensatory in nature. 

5. Insured’s Affirmative Claims

Where the insured has asserted an affirmative claim against the third-party claimant, or 

the insurer is aware that the policyholder intends to assert such a claim, the insurer usually 

cannot require the insured to forego the affirmative claim so that the insurer can settle the 

underlying action.  E.g., Barney v. Aetna Cas. & Sur. Co., 185 Cal. App. 3d 966, 976-77 (1989).  

To the contrary, if the insurer exercises its discretion under the policy to enter, without the 

policyholder’s consent, into a policy limits settlement resulting in dismissal of the underlying 

action that that bars the policyholder from asserting or pursuing its affirmative claim, the insurer 

can be subject to, and liable for, a bad faith claim.  E.g., Barney, 185 Cal. App. 3d at 981 (insurer 

has “a duty of good faith and fair dealing, by virtue of its fiduciary relationship [with 

policyholder], to do nothing to interfere with” policyholder’s known rights to pursue affirmative 

claims).  Even though subsequent California cases have confirmed that an insurer is not a 

fiduciary of an insured, see, e.g., Vu v. Prudential Prop. & Cas. Ins. Co., 26 Cal. 4th 1142, 1150-

51 (2001), insurers should usually take the cautious approach of not precluding an insured from 

pursuing affirmative claims.  The reason is that an “insured reasonably expects that the insurer, 

in using the authority granted under the policy, will not knowingly effect a settlement which 

works to the detriment of the insured” by denying the policyholder “all opportunity for redress 

for her injuries” in excess of the policy limit.  Barney, 185 Cal. App. 3d at 977-78. 

The general rule does not, however, apply under all circumstances.  Thus, in Hurvitz v. 

St. Paul Fire & Marine Ins. Co., 109 Cal. App. 4th 918, 929, 934 (2003), the court held that, 

under a professional liability policy giving the insurer the right to settle without policyholder 

consent, the insurer did not act in bad faith by settling an underlying action within policy limits, 

even though that settlement conclusively prevented the policyholder from asserting a malicious 

prosecution claim against the third-party claimant.  This ruling was based on the court’s 

conclusion that: 

A rule requiring an insurer to refuse a reasonable settlement merely 

because the insured hopes to someday prevail in a malicious prosecution 
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action would conflict with the insurer’s duty to handle claims efficiently 

and pay reasonable settlement offers in order to protect the insured from 

financial ruin caused by an excessive judgment. 

Id. at 934 (also noting policyholders had not agreed “to give up their right to indemnity” in case 

of excess judgment, or “to give up their right to seek a bad faith recovery against [insurer] if a 

judgment was obtained against them in excess of policy limits”).  The Hurvitz court 

distinguished Barney as a situation in which the insurer could simply have carved out the 

insured’s affirmative claims from the settlement agreement—something that was impossible in 

Hurvitz, because settlement meant that a malicious prosecution claim could not be brought as a 

matter of law.  Id. at 929, 933.4  

6. Non-Coverage Considerations That May Impact Settlement

Insureds may resist settlement based on concerns that the settlement will “open the 

floodgates” to similar claims against them.  This is a particular concern for insureds that deal 

with a large group of individuals, such as landlords and employers.  Although an insurer is not 

likely to face bad faith liability for a settlement that opens the floodgates, it may be wise to 

consider this factor, especially if the policy has high aggregate limits. 

Insureds may also resist settlement for fear the settlement will harm their reputation or 

future insurability, including by raising the cost of obtaining insurance.  General liability insurers 

are unlikely to face bad faith liability for settlements that have such effects.  E.g., Hurvitz, 109 

Cal. App. 4th at 929-30.  But, as discussed below, reputational concerns are a significant factor in 

settling claims under professional liability policies. 

If the settlement is partly allocable to non-covered claims, the insured’s financial ability 

to contribute to a settlement may become a factor.  The insurer and insured should usually 

discuss these issues in advance of mediation to determine their positions. 

Most states provide that the insurer cannot “unreasonably coerce” the insured to 

contribute to a settlement.  E.g., J.B. Aguerre v. American Guar. & Liab. Ins. Co., 59 Cal. App. 

4th 6, 15 (1997).  Rather, “an attempt by the insurer to coerce or obtain an involuntary 

contribution from the insured in order to settle within the policy limits” is one of many factors 

that may determine whether an insurer is liable for bad faith failure to settle.  Commercial Union 

Ins. Co. v. Liberty Mut. Ins. Co., 426 Mich. 127, 138, 393 N.W.2d 161, 165 (1986).  To avoid the 

insured misconstruing a request to contribute to settlement, insurers can frame the request as an 

inquiry, or seek assistance from the mediator.  Although few insureds choose to do so, they can 

independently offer to contribute to settlement. 

4 An additional issue to consider in the context of settlement of cases involving affirmative 

claims by the policyholder is whether the insurer can obtain a setoff from any recovery the 

policyholder obtains on those claims.  The outcome will depend on the facts of the underlying 

action, how the third-party claimant and insured frame the settlement, and state law.   
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New York has a special rule.  The insurer must advise the insured of the settlement 

demand, and provide the insured with the opportunity to pay the difference between the amount 

of the demand and what the insurer will pay toward settlement.  Brockstein v. Nationwide Mut. 

Ins. Co., 417 F.2d 703 (2d Cir. 1969) (New York law).  This rule applies even when the demand 

exceeds policy limits.  Redcross v. Aetna Cas. & Sur. Co., 260 A.D.2d 908, 911, 688 N.Y.S.2d 

817, 820 (1999). 

V. SPECIAL ISSUES UNDER PROFESSIONAL LIABILITY, EPLI AND D&O 

POLICIES5 

Settlement under professional liability policies, employment practices liability insurance 

(“EPLI”), and directors and officers (“D&O”) policies (collectively referred to as “PL policies,” 

for convenience) can present entirely different issues than settlement under general liability 

policies.  PL policies typically contain “consent to settle” provisions, which allow the insured to 

refuse to consent to settlement or, if the insured has consented, to revoke its consent.  

Professionals may be opposed to settling malpractice claims due to reputational concerns.  

Employers may not wish to settle, due to the possibility of copycat suits or “floodgates” 

concerns.  Policies with consent to settle provisions accordingly have higher premiums.  But 

even PL policies with such provisions typically also contain so-called “hammer clauses,” under 

which the insured shares the risk of declining to consent to settlement. 

A. Consent to Settle Provisions 

A consent to settle provision may provide:  “The Company will not settle any Claim 

without the consent of the Named Insured.”  RLI Corp. Form No. MML311 (10/12), available at 

https://www.rlicorp.com/sites/default/files/downloads/rockbridge/MML311.pdf.  Some 

provisions include a reasonableness requirement, which typically provides that the insurer “shall 

… not settle any CLAIM without the written consent of the NAMED INSURED which consent

shall not be unreasonably withheld.”  Freedman v. United Nat’l Ins. Co., No. CV 09-5959 AHM 

CTX, 2011 WL 781919, at *1 (C.D. Cal. Mar. 1, 2011).  Consent to settle provisions may be set 

forth in the same section of the PL policy as the hammer clause, or in a different section. 

An insurer that settles an underlying action despite the insured’s refusal to consent is not 

necessarily liable for bad faith, however.  J-U-B Engineers, Inc. v. Security Insurance Co. of 

Hartford, 146 Idaho 311, 193 P.3d 858 (2008), was based on an underlying action against the 

insured engineering firm.  The insurer appointed panel counsel to defend the underlying action, 

and the court granted summary judgment on the merits in favor of the insured.  The insured 

informed panel counsel that it wanted to seek attorneys’ fees and costs, to “punish” the third-

party claimants and deter copycat suits.  The PL policy, which had burning limits, defined “claim 

expenses” to include attorneys’ fees and costs, and contained a consent to settle provision that 

stated that the insurer “will not settle any CLAIM without the written consent of the first Named 

5 Portions of Sections V.A and V.C are based on Scott D. Braun, Mark E. Cohen, Rina Carmel, 

David L. Brandon, Professional Liability 101:  Insurance Coverage (Defense Research Institute 

Feb. 5, 2013). 

https://www.rlicorp.com/sites/default/files/downloads/rockbridge/MML311.pdf
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Insured  … shown in the Declarations …”  J-U-B Engineers, Inc. v. Sec. Ins. Co. of Hartford, 

No. CV-OC-0615585, 2007 WL 7072001 (Idaho 4th Dist. Ct. Ada Cty. July 6, 2007).  Panel 

counsel advised the insured that it was the insurer’s decision whether to seek attorneys’ fees and 

costs, and that the cost of seeking them would greatly exceed any recovery.  Two days before the 

hearing on the third-party claimants’ motion for reconsideration and the insured’s motion for a 

certificate of final judgment, the third-party claimants offered to settle for a dismissal with 

prejudice in exchange for a waiver of attorneys’ fees and costs.  That call concluded after 5 p.m.  

Panel counsel left a message for the insured’s chair of the board the next morning, but did not 

convey the terms of the settlement offer in the message.  An associate had a noon flight to 

another city for the hearing.  Panel counsel called the insurer and advised that it was the insurer’s 

decision whether to seek attorneys’ fees and costs, and the insurer directed panel counsel to 

accept the offer.  Panel counsel accepted the offer shortly before noon.  The insured’s chair did 

not return panel counsel’s call until shortly before 5 p.m. 

The insured sued panel counsel and the insurer, alleging legal malpractice, breach of 

contract and bad faith, and arguing that the settlement was harming its reputation as a 

“pugnacious litigator.”  J-U-B, 146 Idaho at 318, 193 P.3d at 865.  The insured’s chair submitted 

an affidavit, asserting that settlement would result in copycat suits; the insured’s reputation was 

harmed as a result of this settlement, making it harder to obtain and retain clients, and making it 

a target of litigation; and that a “policy without a settlement consent clause would be worth only 

half the value of the premium paid ($27,089).”  Id., 146 Idaho at 315, 193 P.3d at 862.  The 

Idaho Supreme Court held that the trial court properly struck all of these assertions as improper 

opinion with no factual basis, and affirmed summary judgment in favor of the insurer.  Id., 146 

Idaho at 315-18, 193 P.3d at 862-65. 

Where there are multiple insureds under a policy, some courts have held that a consent to 

settle provision that applies to “the insured” means the first named insured only, and that other 

insureds do not have a right to refuse to consent to settlement.  For example, in Jayakar v. North 

Detroit General Hospital, 451 N.W.2d 518 (Mich. Ct. App. 1990), the PL policy, issued to the 

hospital, provided that the insurer had the right to settle “with the written consent of the Insured.”  

Id., 451 N.W.2d at 111.  The hospital consented to settle a medical malpractice suit, but an 

individual physician, also a defendant to that suit, did not consent.  The insurer settled the 

underlying action.  The individual physician then sued, and the court held that the insurer was 

not required to seek her consent, because under the policy, the “hospital sought to insure 

members of its medical staff while giving [the insurer] broad authority to defend defendant  

hospital and its employees,” but the individual physician’s argument that each individual 

physician had a right to refuse to consent “would virtually paralyze [the insurer] in its efforts to 

fulfill its contractual duty to defend.  Id. at 111-12.   

Similarly, in Webb v. Witt, 876 A.2d 858 (N.J. App. Div. 2005), the court stated that a 

consent to settle provision that allowed the named insured hospital to refuse to consent, but did 

not give such a right to an individual physician, did not violate public policy.   

On the other hand, in Mosely v. Wilson, No. 91-0712, 1991 WL 134285, at *2 (E.D. Pa. 

July 18, 1991), the court stated that, where the PL policy provided that the insurer “shall not 
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settle any suit without the INSURED’S consent,” the insurer’s failure to allow the named 

insured’s employee, a co-defendant to the underlying action, to refuse to consent to settlement 

“might well have been a breach of [insurer’s] fiduciary duty.” 

Thus, insurers and insureds should understand the scope of the PL policy’s consent to 

settle provision, including which insureds have the right to refuse to consent, in making 

settlement decisions.  Insureds who are hesitant to settle should also factor in that refusal to settle 

could mean that defense costs will burn through the policy limits, leading to personal exposure, 

as well as a potentially higher loss run, which could result in higher premiums in the future.  

Insurers and insureds should also consider whether the PL insurer can invoke the policy’s 

hammer clause, and the potential effect of invocation of that clause on the insured. 

B. Hammer Clauses 

Hammer clauses are most common in EPLI policies and physician malpractice policies.  

A hammer clause may provide: 

If the Named Insured refuses to consent to a settlement that the Company 

recommends and the claimant will accept, then the Company will have the 

right, but not the duty or obligation, to continue to defend any such Claim 

or suit. The Company’s liability for any settlement or judgment shall not 

exceed the amount for which the Company could have settled if the 

Named Insured had consented less all of the Claims Expense incurred 

from the date of the Company’s recommendation. This amount constitutes 

the applicable limits of liability of the policy. 

RLI Corp. Form No. MML311 (10/12), available at 

https://www.rlicorp.com/sites/default/files/downloads/rockbridge/MML311.pdf.  The above-

quoted provision is informally known as a “hard” hammer clause, because the insured bears the 

entire risk—both defense costs and indemnity—of rejecting a settlement demand that the insurer 

would have accepted.  A “soft” hammer clause makes an insured that did not consent to 

settlement responsible for only a percentage of the defense costs and indemnity incurred after its 

rejection of the settlement.   

Few reported cases have addressed hammer clauses, but all of those cases have held the 

hammer clauses at issue enforceable.  E.g., Scottsdale Ins. Co. v. Alabama Mun. Ins. Corp., No. 

2:11-CV-668-MEF, 2013 WL 5231928 (M.D. Ala. Sept. 16, 2013), aff’d, 586 F. App’x 572 (11th 

Cir. 2014); Selective Ins. Co. of Hartford v. Schipporeit, Inc., 69 F.3d 1377, 1383 (7th  Cir. 1995) 

(Illinois law); McCollough v. Minnesota Lawyers Mut. Ins. Co., No. CV 09-95-BLG-RFC-CSO, 

2013 WL 823411, at *7 (D. Mont. Mar. 6, 2013), report and recommendation adopted, No. CV-

09-95-BLG-RFC-CSO, 2013 WL 1789763 (D. Mont. Apr. 26, 2013).   

Where the consent to settle provision contains a reasonableness requirement, courts have 

held that the PL insurer cannot invoke the hammer clause if the insured acted reasonably in 

refusing to consent to settlement.  Freedman, 2011 WL 781919; Clauson v. New England Ins. 
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Co., 254 F.3d 331 (1st Cir. 2001) (Rhode Island law).  This holds true even where the hammer 

clause does not expressly reference the reasonableness requirement.  Freedman, 2011 WL 

781919.  These courts have reasoned that “if the insurer could limit its liability even when the 

insured reasonably refused to settle—the position [the insurer] advances here—that would, in 

itself, negate the insured’s right to withhold consent.”  Id., 2011 WL 781919, at *6 (citing 

Clauson).   

None of the reported cases have held insurers liable for bad faith for invoking hammer 

clauses.  E.g., Scottsdale v. Alabama, 2013 WL 5231928 (holding PL insurer was not liable for 

bad faith for invoking hammer clause and withdrawing from defense); Scottsdale Ins. Co. v. 

Alabama Mun. Ins. Co., No. 2:11-CV-0668-MEF, 2012 WL 4477656, at *2 (M.D. Ala. Sept. 28, 

2012) (hammer clause at issue in later decision provided:  “Should the INSURED refuse consent 

for such recommended settlement the insurer may withdraw from the defense of the CLAIM.”); 

McCollough, 2013 WL 823411. 

C. Practical Tips 

A hammer clause will apply only if the third-party claimant makes a settlement demand, 

the insurer is willing to accept that demand, and the insured rejects that demand (or, depending 

on the language of the hammer clause, unreasonably rejects that demand).  Where the third-party 

claimant has made a demand that the insurer wishes to accept, the insurer must request the 

insured’s consent to settle.  The insurer should ideally make that request in writing, unless there 

is a short acceptance deadline.  Cf. J-U-B, 2007 WL 7072001.  In addition, the insurer should 

usually comply with the jurisdiction’s law regarding keeping the insured advised of the status of 

settlement negotiations.   

If the insured refuses to consent, and the PL policy contains a reasonableness 

requirement, the insurer should evaluate whether the insured’s refusal to consent is reasonable.  

See Freedman, 2011 WL 781919.  If it is, the insurer must continue to defend, but can explore 

other opportunities to settle.  If the refusal to consent is not reasonable, the insurer must inform 

the insured, preferably in writing, that the insurer will invoke the hammer clause.  Such a letter is 

nicknamed a “hammer letter.”  The call to the insured and/or hammer letter should explain the 

consequences to the insured if it continues to refuse to consent to settlement.  As a practical 

matter, an insured’s principled opposition to settling usually disappears when it faces personal 

exposure.   

Where the jurisdiction and/or the insured allows the insurer to communicate with the 

third-party claimant, an effective approach for the insurer may be to advise the third-party 

claimant that the insured refused to consent, and that the insurer has exercised the hammer 

clause.  Wise third-party claimants will often settle for less rather than take the risk that the 

insured may not be able to fund a settlement by itself.  If the third-party claimant makes a 

subsequent, different settlement demand, which the insured then rejects, the insurer should send 

another hammer letter.  This is especially the case where the hammer clause contains a 

reasonableness requirement or another restriction on the insurer’s right to hammer the insured, 
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because, while the insured’s refusal to consent to the first demand could have been reasonable, 

its refusal to the consent to a second, lower demand might be unreasonable. 

If the third-party claimant leaves a rejected demand on the table, the insurer should 

consider periodically writing to the insured to remind it that there is still a pending demand that 

the insurer has recommended the insured consent to, and that if the insured continues to refuse to 

consent, the insurer’s liability will be limited to the amounts set forth in the hammer clause.  If 

the PL policy has burning limits (most PL policies do), the insurer should consider advising the 

insured of the remaining limits on the policy and the anticipated costs of taking the case through 

trial.  This can be a very effective strategy, as most insureds have little grasp of how quickly 

defense costs can erode the limits.   

As for the insured, when faced with a settlement request to which it does not wish to 

consent and the insurer’s invocation of a hammer clause, the insured should notify the insurer in 

writing of its refusal to consent, including its reasons (to establish, if required, the reasonableness 

of its refusal).  If the settlement offer is left on the table, or if a lower offer is forthcoming, the 

insured should continue to reasonably evaluate such offer, including the likely increasing defense 

costs and eroding policy limits.  

V. CONCLUSION 

While a settlement demand presents the possibility of resolution and an end to defense 

costs, it can also present the risk of bad faith liability for the insurer.  Under PL policies, which 

usually have burning limits, it can present the insured with the risk that the insurer will invoke a 

hammer clause, resulting in increased potential liability for the insured.  Insurers and insureds 

alike are wise to understand the settlement landscape.  Insurers are also wise to avoid bad faith 

set-up attempts by third-party claimants, who well know how complicated the duty to settle is, 

and who may be trying to turn a small claim into an excess verdict that they will then seek to 

enforce against the insurer.  Policyholders, on the other hand, should reasonably evaluate 

settlement offers and the risks associated with continuing to litigate the third-party claim, 

including, where necessary, by engaging independent coverage counsel. 

133707484.7
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Executive Summary

The idea that insurers should be penalized for unfair claim settlement practices involving 
fi rst-party insurance coverage is a relatively recent development in the long history of 

insurance law. Today, many states allow for recovery of consequential, or incidental, damages, 
attorney’s fees, and prejudgment interest, as well as the benefi t owed under the policy, in a fi rst-
party insurance bad faith case. 

In theory, allowing policyholders to recover damages over and above the insurance benefi t 
owed may provide insurers with added incentives to engage in fair and effi cient claims 
settlement, enhancing the effi ciency of contracting in insurance markets to the advantage 
of both policyholders and insurers. However, many observers have raised concerns that the 
development of the law of fi rst-party bad faith and its implementation by the courts have not 
achieved uniformly desirable results. Critiques have centered on issues that arise from the 
expansion of bad faith actions into the area of tort law. A majority of states that recognize 
insurance fi rst-party bad faith liability allow actions under tort law rather than contract 
law despite the existence of a contract, and without requiring the policyholder to allege a 
traditional tort such as fraud or intentional infl iction of emotional distress. This increases both 
potential damages and the uncertainty of judgments, and changes the dynamics of the bad faith 
litigation process. Moreover, the variation in state legal regimes increases the uncertainty and 
complexity of the legal environment in which insurance companies must settle claims.

This paper provides a discussion and analysis of fi rst-party insurance bad faith liability. It traces 
the evolution of fi rst-party insurance bad faith law, and identifi es and discusses the various 
approaches that have been taken by the courts and state legislatures. The paper identifi es a 
number of potential adverse effects of excessive or uncertain fi rst-party bad faith liability 
claims for insurance markets, and analyzes insurance claims data to investigate the empirical 
importance of these effects. The empirical evidence suggests that bad faith remedies function less 
than optimally in practice. Specifi cally, the evidence supports the idea that allowing tort liability 
for insurance bad faith results in reduced insurer incentives to challenge disputable claims, and in 
higher claims costs as a result. 

In light of these fi ndings, the paper discusses and evaluates state legislative expansions of 
policyholder remedies for fi rst-party bad faith that occurred in 2007 and 2008. The paper 
concludes that certain features of recent legislation in several states will create incentive distortions 
that may lead to greater uncertainty and higher costs for insurers, higher levels of insurance fraud, 
and correspondingly higher insurance premiums for consumers.
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Introduction

Origins of First-Party Bad Faith
Historically, insurers were not penalized 
under common law for unfair claim 
settlement practices including, for example, 
unnecessarily delaying the payment of a 
policy benefi t or withholding payment of 
a rightful policy benefi t. Pursuant to the 
nineteenth-century English common law 
rule articulated in Hadley v. Baxendale,1 
the policyholder was allowed to recover 
only those damages that were in the 
contemplation of the parties to the contract 
at the time the policy was purchased. 
This meant that damage awards could 
not exceed the amount specifi ed in the 
insurance policy. Even if the breach of 
contract was intentional on the part of the 
insurer, the policyholder was not entitled 
to prejudgment interest on the amount due 
under the policy, legal expenses incurred 
in pursuing a breach of contract remedy, 
or consequential (incidental) damages for 
economic loss and mental distress. With 
perhaps the exception of large commercial 
insureds, the legal system provided little 
incentive for most policyholders to challenge 
an insurer over an unpaid claim.

In the early 1900s, state legislatures began 
to respond to this situation by enacting 
statutes that provided for the recovery of 
prejudgment interest and legal expenses 
in those cases where the insurer acted 
unreasonably in the processing of a 
claim. While enactment of these statutes 
constituted the fi rst recognition that a 
problem existed, only about one-fourth of 
the states had enacted statutes providing 
for prejudgment interest and legal expenses 
as late as 1951.2 However, by 1959, all 
states had adopted the Model Unfair Trade 
Practices Act developed and promulgated 
by the National Association of Insurance 
Commissioners (NAIC). This model act 
primarily addressed the marketing practices 
of insurers, and it was not until 1972 that 
an amendment pertaining to unfair claim 
settlement practices was incorporated into 

the model legislation. Today, this model 
legislation, or some variant of it, has been 
adopted by all states.

The Unfair Trade Practices model legislation 
prohibits certain acts by an insurer only 
when committed fl agrantly and in conscious 
disregard of the statute, or with such 
frequency as to indicate a general business 
practice. Prohibited acts include, for example, 
knowingly misrepresenting to insureds 
policy provisions relating to coverage at 
issue, failing to acknowledge promptly a 
communication from a policyholder relating 
to a claim, failing to adopt and implement 
reasonable standards for the prompt 
investigation and settlement of claims, and 
not attempting in good faith to effectuate 
prompt, fair, and equitable settlement of 
submitted claims in which liability has 
become reasonably clear.3

The model legislation was silent as to 
whether it creates a private cause of 
action. This meant that the insured’s only 
recourse was to fi le a complaint with the 
state insurance department. Given that 
the insured could not fi le a suit for money 
damages, hiring an attorney and compelling 
discovery to obtain proof that the insurer 
had “fl agrantly, and in conscious disregard 
of the statute committed a prohibited act” 
was often not practical. In the absence of 
such proof, state insurance departments 
were unlikely to undertake remedial action 
unless numerous similar complaints were 
received that indicated the prohibited act was 
being committed by the insurer with such 
frequency as to indicate a general business 
practice. 

To strengthen the position of insureds and 
further deter insurer misconduct, courts 
and state legislatures across the country 
began to allow the fi ling of private causes of 
action against insurers alleging unfair claim 
settlement practices. This move was based 
on the “private attorney general” concept, 
which holds that insureds are in the best 
position to police the insurance industry 
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with respect to unfair claim settlement 
practices. The ability of the insured to 
obtain compensatory damages (including 
consequential, or incidental, damages for 
economic loss and mental distress) created 
an incentive for policyholders who believed 
they were treated unfairly to bring lawsuits 
against insurers.

Specifi cally, courts and state legislatures 
across the country adopted three distinct 
procedures and standards to facilitate the 
fi ling of private causes alleging unfair claim 
settlement practices:

Tort Action Based Solely on Bad Faith 
Today, a majority of jurisdictions permit 
a tort action based solely on breach of the 
implied covenant of utmost good faith (i.e., 
bad faith). Policyholders are not required to 
allege an independent tort such as fraud or 
intentional infl iction of emotional distress 
in order to recover under the tort laws. The 
general rule of damages in tort is that the 
injured party may recover for all harm or 
injuries incurred, regardless of whether 
they could have been anticipated. Assuming 
that the conduct giving rise to liability was 
particularly egregious, punitive damages 
may be awarded. 

Contract Action with Broad 
Defi nition of Damages
At least nine states confi ne the good 
faith/bad faith inquiry to the realm of 
contract, but broadly defi ne damages to 
include both general damages (i.e., those 
following naturally from the breach) and 
consequential, or incidental, damages (i.e., 
those reasonably within the contemplation 
of, or reasonably foreseeable by, the parties 
at the time the contract was made).4 
Consequential damages may reach beyond 
the strict contract terms and include 
prejudgment interest and legal expenses, 
and damages for economic loss and mental 
distress. An independent tort such as fraud 
or intentional infl iction of emotional 
distress must be alleged in order to make a 
claim for punitive damages. 

Statute
At least 25 states recognize the right to fi le 
a private cause of action alleging bad faith 
based on a statute and judicial recognition of 
an implied, private cause of action under an 
Unfair Trade Practices Act that includes an 
unfair claim settlement practices provision.5 
Damages may include prejudgment interest 
and legal expenses, consequential, or 
incidental, damages for economic loss and 
mental distress, and, in some instances, 
punitive damages.

Legal Development of Tort Action 
Based Solely on Bad Faith
Among jurisdictions that permit a tort 
action based solely on bad faith, at least 10 
have adopted a “negligence” standard for 
determining whether an insurer has acted 
in bad faith; at least 15 jurisdictions have 
adopted an “intentional tort” standard; and 
one (Arkansas) has adopted a “quasi-criminal” 
standard. We discuss each of these standards 
as they relate to fi rst-party bad faith claims.

Negligence Standard 
A “negligence” standard was fi rst adopted 
in a third-party liability insurance case in 
California.6 Courts following this approach 
have reasoned that insurers must be held 
to a very high standard because of their 
disproportionate ability to infl uence the 
acceptance or rejection of a settlement 
offer made by a claimant. In particular, the 
standard demands that an insurer consider 
the insured’s interest in addition to its own 
in deciding whether to accept or reject the 
settlement offer.7 

Because claim-handling practices that are 
arguably unreasonable can extend beyond 
third-party claims to fi rst-party claims, 
plaintiffs’ attorneys soon asserted that fi rst-
party insureds also should be permitted to 
fi le a tort action based solely on bad faith. 
Insurers countered that breach of contract 
should be the exclusive cause of action for 
fi rst-party insurance bad faith actions because 
the relationship between an insurer and a 
policyholder in a fi rst-party context differs 
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from that in a third-party context. In a fi rst-
party context, the relationship might lead 
to a dispute that could be characterized as 
“adversarial” (i.e., fi rst-party cases simply 
involve disputes over the terms of coverage, 
whether a loss occurred, or the value of the 
loss). On the other hand, the relationship 
between an insurer and a policyholder in a 
third-party context could be characterized 
as “fi duciary” (i.e., the policy agreement 
transfers from the insured to the insurer 
the authority to accept or reject on behalf 
of the insured a settlement offer presented 
by a claimant; this transfer of authority and 
the attendant possibility of a judgment that 
exceeds the policy limits create a fi duciary 
relationship between the insurer and the 
policyholder). 

In the landmark Gruenberg v. Aetna 
Insurance Company decision,8 the California 
Supreme Court rejected an insurer’s 
argument that third-party cases are different 
from fi rst-party cases, extending the bad 
faith tort to fi rst-party insurance coverage 
disputes. In Gruenberg, the policyholder’s 
business was destroyed in a fi re. The claim 
representative informed the fi re department 
investigator that excessive coverage was 
in place, suggesting that the policyholder 
intentionally caused the loss. Shortly 
thereafter, the policyholder was charged 
with arson. Based on the advice of defense 
counsel, the policyholder initially declined to 
submit to an examination under oath, which 
was requested by the insurer shortly after 
the fi re pursuant to the “Your Duties After 
Loss” provision contained in its policy. At a 
preliminary hearing concerning the criminal 
matter, charges were dismissed for lack of 
probable cause. Shortly after disposal of the 
criminal matter, the policyholder informed 
the insurer that he was now prepared to 
submit to an examination under oath. The 
insurer declined to depose the policyholder 
based on its contention that because the 
policyholder had previously breached a 
condition in the policy requiring the insured 
to submit to an examination under oath, the 
coverage was void.

Arguing that his insurer had unreasonably 
suggested that he intentionally caused 
the loss, the policyholder sought both 
compensatory and punitive damages. In 
adopting the negligence standard in this fi rst-
party case, the court reasoned that the third-
party context cannot be distinguished from 
the fi rst-party context. In third-party claims, 
the insurer has a “duty to accept reasonable 
settlements,” whereas in a fi rst-party claim, 
the insurer has a “duty not to withhold 
unreasonably payments due under a policy.”9 
The court observed that “these are merely 
two different aspects of the same duty.”10 
When an insurer “[refuses], without proper 
cause, to compensate its insured for a loss 
covered by the policy, such conduct may give 
rise to a cause of action in tort for breach of 
an implied covenant of good faith and fair 
dealing.”11 At least 11 states have followed 
California’s lead by adopting the negligence 
standard for fi rst-party bad faith claims.12 

Intentional Tort Standard 
An “intentional tort” standard was fi rst 
adopted in Anderson v. Continental Insurance 
Company, a fi rst-party homeowner’s 
insurance case in Wisconsin in 1978.13 Like 
the California Supreme Court in Gruenberg, 
the Supreme Court of Wisconsin ruled that 
the theoretical underpinnings of the bad 
faith tort in the third-party claim context 
apply equally in the fi rst-party claim context. 
Most importantly, however, the Wisconsin 
Supreme Court departed from the California 
legal precedent, ruling that “the tort of bad 
faith is not a tortious breach of contract. 
It is a separate intentional wrong, which 
results from a breach of duty imposed as a 
consequence of the relationship established 
by contract.”14 

This subtle distinction is the foundation of 
the intentional tort standard: the denial of 
a claim may constitute a breach of contract, 
but not constitute bad faith. In other words, 
an insurer is entitled to contest a claim so 
long as it has a reasonable basis grounded in 
law or fact. Whether the insurer ultimately is 
correct in its position is of no consequence 

In adopting 
the negligence 
standard, the 
court reasoned 
that insurers 
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not to withhold 
unreasonable 
payments due 
under a policy.” 
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in resolving the bad faith issue. Denying a 
claim’s validity as “fairly debatable” does not 
necessarily constitute bad faith. Rather, the 
issue is fi rst, whether the insurer undertook 
a proper investigation, and second, whether 
the results of the investigation are subjected 
to a reasonable evaluation and review. 
If neither of these conditions is met, the 
insurer will have failed to establish that its 
denial of the claim was reasonably grounded 
in law or fact. 

Because the intentional tort standard is 
more stringent than the negligence standard, 
insurers are more likely to be successful in 
pretrial pleadings. Judges are more likely to 
dismiss as a matter of law an allegation of 
bad faith that involves nothing more than an 
insurance coverage dispute. 

Moreover, the Wisconsin court ruled that 
“there must be a showing of an evil intent 
deserving of punishment or of something 
in the nature of special ill-will or wanton 
disregard of duty or gross or outrageous 
conduct” in order to recover punitive 
damages.15 The court added, “[An insurer] 
must not only intentionally have breached 
[its] duty of good faith, but in addition 
must have been guilty of oppression, fraud, 
or malice ….”16 This heightened standard 
means that only a small subset of bad faith 
claims will warrant punitive damages. Direct 
proof must be presented establishing either 
that the misconduct was extreme or that the 
misconduct was the result of a deliberate 
company-wide practice of underpaying 
claims.

At least 15 jurisdictions have followed 
Wisconsin’s lead by adopting the intentional 
tort standard for fi rst-party bad faith 
claims.17 

Quasi-Criminal Standard
In 1984, the Arkansas Supreme Court 
overturned a jury verdict that seemed to 
epitomize the extreme result that can occur 
if stringent standards of conduct and proof 
are not required to support an award of 

punitive damages in a fi rst-party bad faith 
case.18 The policyholder in the case, Aetna 
Casualty and Surety v. Broadway Arms, alleged 
bad faith in the handling of a fi re insurance 
claim. The only evidence presented to the jury 
to support a fi nding of intentional oppressive 
conduct was the claim representative’s 
statement to the policyholder that he might be 
asked by the Internal Revenue Service (IRS) 
to explain why the insurance carrier would 
pay $75,000 for loss of inventory when the 
policyholder’s fi nancial statement showed an 
inventory valued at only $23,000. Apparently 
convinced that the claim representative 
had made a thinly-veiled threat to report 
him to the IRS if the policyholder refused a 
reduced settlement offer, the jury awarded the 
policyholder $5 million in punitive damages. 
The judgment was reversed on appeal, and the 
case was remanded for a new trial based on a 
“quasi-criminal” standard of conduct.

In adopting this standard, the court declared 
that “evidence of bad faith must be suffi cient 
to show affi rmative misconduct of a nature 
which is malicious, dishonest, or oppressive.”19 
As articulated by the court, the quasi-criminal 
standard has three elements. First, the court 
noted that a single violation of the Arkansas 
Trade Practices Act does not necessarily 
constitute bad faith. At minimum, there must 
be multiple violations in the handling of the 
claim. Alternatively, a pattern of institutional 
misconduct (e.g., a company-wide practice 
of deliberately underpaying claims) would 
constitute bad faith. Assuming multiple 
violations in the handling of the claim, or 
institutional misconduct, an inference can be 
made that the evidence is “suffi cient to show 
affi rmative misconduct of a nature which 
is malicious, dishonest, or oppressive.”20 
Second, the court ruled that the purpose 
of the tort of bad faith is not to address the 
situation where the insurance carrier simply 
refuses or fails, through nonfeasance, to pay 
an insurance claim. In cases of this sort, 
breach of contract damages should include 
incidental damages for economic loss, mental 
distress, prejudgment interest, and legal 
expenses. Third, the court reasoned that the 
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public interest demands that the tort of bad 
faith, which includes a substantial punitive 
damages exposure, be carefully confi ned to 
extreme cases of misconduct. Otherwise, 
insurers will be inappropriately discouraged 
from questioning false, suspicious, or 
infl ated claims – a result that will increase 
insurers’ claim costs and raise policyholders’ 
premiums. 

While no other state has followed Arkansas’ 
lead in adopting a quasi-criminal standard 
for fi rst-party bad faith claims, this decision 
is signifi cant in that the court demonstrated 
that rigorous standards are available to 
limit the tort of bad faith to extreme cases 
of misconduct. The court suggested that 
alternative remedies should be used to 
assure that policyholders are appropriately 
compensated in those cases where an 
insurer simply refuses or fails to pay a valid 
insurance claim.

Legal Development of Contract Action with 
a Broad Defi nition of Damages
A number of jurisdictions have declined 
to embrace the tort of bad faith in the 
fi rst-party claim context, reasoning that 
“[a]lthough the policy limits defi ne the 
amount for which the insurer may be held 
responsible in performing the contract, they 
do not defi ne the amount for which it may 
be liable upon a breach.”21 Confi nement 
of the good faith/bad faith inquiry to the 
realm of contract assures appropriate 
compensation in the situation where the 
insurance carrier fails to pay an insurance 
claim but forecloses the possibility of a 
punitive damages award in the absence 
of proof that an independent tort such as 
fraud or intentional infl iction of emotional 
distress occurred. Indeed, courts have 
reasoned that “the practical end of providing 
a strong incentive for insurers to fulfi ll their 
contractual obligations can be accomplished 
… through a contract cause of action,
without the analytical straining necessitated 
by the tort approach and with far less 
potential for unforeseen consequences to the 
law of contracts.”22 Nine states have confi ned 

the good faith/bad faith inquiry to the realm 
of contract.23

Legal Development of Private Cause of 
Action Based on Statute
In a majority of states, a private cause 
of action is not statutorily or judicially 
permitted under the state’s Unfair Trade 
Practices Act. In a small number of states, 
however, either the state legislature has 
amended the law to permit a private cause of 
action or a court has recognized an implied 
private cause of action under the law. For 
example, the Connecticut statute identifi es 
specifi c types of conduct that constitute bad 
faith, sets forth the burden of proof, and 
specifi es the damages that can be recovered.24 

Furthermore, in many states where the courts 
have failed to recognize a common law cause 
of action for fi rst-party bad faith, the state 
legislatures have responded by enacting a 
statute that permits a private cause of action 
for the fi rst-party bad faith. Typically, these 
statutes identify the standard of conduct, the 
burden of proof, and the damages that can be 
recovered in a fi rst-party bad faith action.25 

There is considerable variation among 
statutes with respect to the standard of 
conduct, burden of proof, and damages 
that can be recovered. Some statutes only 
allow for limited recovery of damages (e.g., 
prejudgment interest and attorney fees).26 

Other statutes have been broadly construed 
by courts to permit unlimited punitive 
damages in those cases where the insurer has 
engaged in more than one listed prohibited 
practice with respect to the processing of a 
single claim.27

Economic Perspective

Potential Unintended Effects of First-Party 
Bad Faith Actions
Allowing the courts to impose extra-
contractual liability on insurers in cases 
of intentional or unintentional bad faith 
denial of claims serves the obvious purpose 
of compensating policyholders for their 
unwarranted losses. However, while tort 
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actions to address insurer bad faith in claims 
settlement may be benefi cial in theory, as in 
other liability settings their implementation 
in law has important implications for 
whether the system is in fact producing 
those benefi ts. If the standards applied in 
the courts for a fi nding of insurer bad faith 
are too lax and/or if damage awards are too 
high relative to the actual costs incurred 
by policyholders whose claims have been 
denied, substantial incentive distortions 
may arise.

A major concern is the increased pressure 
on insurers to pay disputable claims 
(Abraham, 1986). We have discussed the 
possibility that litigation for bad faith may 
be part of an effi cient system (coupled 
with insurer payment strategies) to screen 
for fraudulent claims and to reduce fraud 
incentives. Insurers balance the benefi ts 
of reduced fraud costs with the expected 
costs of litigation. If, however, the expected 
damage awards in litigation exceed the 
expected costs to policyholders associated 
with the claim denials, the expected cost 
of litigation will exceed the benefi ts of 
reducing fraud costs and insurers will have 
too little incentive to employ these screening 
and deterrence strategies. The costs of fraud 
will increase as a result, and these costs will 
be borne by all insurance consumers.

Claims investigations are another important 
tool that insurers have for preventing 
excessive claim payments or payment of 
illegitimate claims. An investigation can 
benefi t the insurer if it results in claim 
denial or a reduction in claim payment, 
but the investigation process itself may 
lead to claim delays and other insurer 
actions that bring accusations of bad 
faith. Because investigating claims is 
costly, insurers will balance the expected 
gains from investigation against the costs, 
including the expected costs of litigation. 
Excessive liability will raise the costs of 
investigation and reduce investigations 
below what they should be. This will raise 
the costs of fraud in both the immediate 
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term because fewer fraudulent claims 
will be detected, and over the longer term 
because of reduced deterrence. This latter 
point is important because the deterrence 
objectives of investigative activities are often 
overlooked. By reducing insurer resistance 
to fraudulent claims and by increasing the 
payoffs from litigation, excessive liability for 
insurer bad faith will increase consumers’ 
incentives to engage in claims fraud and 
exaggeration. Another potential moral hazard 
is the increased incentive for policyholders 
to engage in litigation against insurers for 
bad faith handling of a claim even if the 
policyholder knows that the claim is invalid 
(Abraham, 1986).

If, in addition, the standard for a fi nding 
of insurer bad faith is unclear, changing, or 
prone to error, this can lead insurers to over-
invest in avoidance of claim disputes (Shavell, 
1987). This will lead to further pressures on 
insurers to pay disputable claims, with the 
resulting increase in consumer incentives for 
claims fraud described above. It may also lead 
to excessive investments in claims processing 
bureaucracy, procedures or technology, raising 
insurers’ costs. This will also drive up the cost 
of insurance to consumers.

The extent of uncertainty facing (most) 
insurers is exacerbated by the fact that laws 
vary across states. Insurers operating in more 
than one state must be cognizant of these 
varying standards and must adopt procedures 
and policies that can account for the variation. 
This seems likely to lead to additional resource 
expenditure and perhaps excessive caution 
if insurers adopt behaviors that are tailored 
to the most stringent state(s) in which they 
operate.

Empirical Evidence

Assignment of excessive liability to insurers 
for bad faith in claims settlement may create 
signifi cant distortions to the behavior of 
insurers and create unwarranted costs for 
society. These costs may be manifested as 
higher claims costs due to insurers’ reluctance 
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to challenge disputable claims out of fear of 
liability. Insurer expenses may also increase 
due to increased investments in internal 
monitoring and in legal expertise. If fi rst-
party bad faith laws have these consequences, 
they will contribute to ineffi ciencies in 
insurance markets and their benefi ts for 
insurance consumers are lessened.

Evidence from Existing Studies
While the impact of bad faith law has not 
been extensively studied, there is substantial 
anecdotal evidence from case law that tort 
liability standards are too lax and/or damage 
awards are too high in some cases. Noted 
legal scholar Alan Sykes (1996) discusses a 
variety of cases in which, by his assessment, 
the courts have made substantial errors. 
These include cases in which the courts 
found insurer bad faith even when claim 
disputes arose as a result of the insurer’s 
reasonable suspicion of claims fraud;28 cases 
in which the intentional tort standard is 
misapplied to a fi nding of insurer bad faith 
for reasonably debatable claims;29 cases in 
which the size of punitive damage awards 
appear to be disproportionate to the offense 
of the insurer;30 and cases in which insurers’ 
strict reading of contractual provisions led to 
fi ndings of bad faith.31 

Sykes concludes from his research that “the 
remedy may be worse than the problem, as 
the courts seem to fi nd bad faith on the part 
of insurers who have genuine and reasonable 
disputes with their policyholders” (p.405) 
and that “the ability of the courts to identify 
opportunistic behavior … is very much in 
doubt” (p.443). These concerns are echoed 
in the writings of William Powers, Jr. (1994), 
who argues that “careful examination of the 
details of bad faith insurance litigation … 
suggests that it was a mistake to turn to tort 
law to solve the problem of insurance bad 
faith in the fi rst place” (p. 1571). 

In addition, formal empirical analysis of 
insurance claims data has demonstrated 
that tort liability for insurer bad faith is 
associated with higher claims payments. 

Browne, Pryor, and Puelz (2004) analyze 
a large dataset of fi rst-party automobile 
insurance claims settled in 38 different 
states in 1992.32 They fi nd that even after 
controlling for a wide array of claim 
characteristics and for other features of 
states’ legal and claims environments, claim 
payments are signifi cantly higher in states 
that allow tort actions for insurer bad faith in 
claims settlement.

If higher claims payments are occurring 
because insurers are paying unwarranted 
amounts or paying illegitimate claims in 
order to avoid potential bad faith liability, 
this should be a source of concern to 
policymakers. We are not aware of any 
studies that consider this effect or evaluate 
the implications of fi rst-party bad faith laws 
for insurer behavior. Therefore, we undertake 
our own analysis of insurers’ claims payment 
practices to begin to explore this issue.

Bad Faith Liability and Insurer Claims 
Handling
One diffi culty in researching the effects of 
bad faith liability on insurer claims handling 
practices is obtaining appropriate data. First, 
such a study requires data on individual fi rst-
party insurance claims, rather than aggregate 
data for the insurance industry, which, in 
and of itself, can be diffi cult to come by. 
Moreover, the study requires data from more 
than one state (in order to examine the 
effects of different legal regimes); from more 
than one insurer (to be certain that observed 
effects refl ect more than just the practices of 
a single fi rm); and from a large number of 
claims (in order to adjust for claim-specifi c 
circumstances). 

We are fortunate to have access to a database 
with just these characteristics from the 
Insurance Research Council (IRC). As part 
of an analysis of automobile insurance 
claims, the IRC has compiled data on 
uninsured motorist (UM) claims. Uninsured 
motorist (UM) coverage  is part of the 
automobile insurance policy and provides 
indemnifi cation to the policyholder in 
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accidents in which the driver who is at fault 
does not carry liability insurance. In this 
case, the injured policyholder fi les a UM 
claim with his own insurer and may receive 
compensation for both economic and 
non-economic losses. Although UM claims 
may not be at the forefront of fi rst-party 
insurance bad faith liability, UM insurance 
is a fi rst-party insurance contract, and 
courts in a number of states have specifi cally 
upheld the applicability of fi rst-party bad 
faith remedies in the UM context (see 
Browne, Pryor, and Puelz, 2004). Therefore, 
due to data availability, our analysis focuses 
on this claiming context.33

The data are based on a national sampling 
of claims from insurance companies in 
1997, the most recent year for which data 
are available. The original dataset includes 
nearly 6,000 uninsured motorist claims from 
50 states, the District of Columbia, and the 
U.S. territories. The survey reports a wealth 
of information for each claim, including 
the amount claimed and the amount paid, 
injury severity and type of injury, injury 
treatments, and the insurer’s handling of 
the claim. We combine these data on UM 
claims with data on each state’s legal regime 
for insurer fi rst-party bad faith to facilitate a 
comparison of outcomes among states with 
different bad faith regimes. The data on state 
laws is compiled from the GenRe (2008) 
report on state bad faith statutes.

Based on the discussion above, we are 
interested in three aspects of the claims: 
(1) the use of investigative techniques by 
the insurer; (2) characteristics of claims 
that may be indicative of fraud (so-called 
suspicion indicators or “red fl ags”); and (3) 
insurer payments for claims. We provide 
evidence on each of these areas in turn by 
comparing claim characteristics among 
states that have different legal regimes for 
fi rst-party bad faith actions. We compare 
claims in states that allow tort-based causes 
of action for fi rst-party bad faith to claims 
in states that do not allow tort-based causes 

of action (but may allow contract-based 
or statute-based actions).34 The states are 
grouped so that the important distinction 
between the two sets of states is whether the 
state allows unlimited punitive damage awards 
in bad faith actions. 

Use of Investigative Techniques
Insurers have several methods at their disposal 
to investigate the validity of medical claims. 
One method is a medical audit, which entails 
having a medical professional (usually a 
nurse) review the medical treatment and 
bills submitted. The review will provide 
information from a medical perspective on 
whether the treatment and billed amounts are 
appropriate. The intensity and purpose of a 
medical audit can vary, however, from routine 
to investigative, and may be undertaken in-
house or by an external professional. While 
procedures may vary among individual 
insurers and cannot be determined from 
the available data, internal medical audits 
are more likely to be routine than those 
undertaken external to the fi rm. 

Another more costly and detailed investigative 
method is an independent medical exam 
(IME). An IME is an examination of the 
injured policyholder by a medical professional 
(usually a doctor) chosen by the insurance 
company. An IME provides a second medical 
opinion about the nature and severity of 
the injuries to the policyholder. An IME is 
more expensive than a medical audit and 
necessitates the cooperation and involvement 
of the policyholder. 

The IRC claims database reports information 
for each claim on whether a medical audit 
or an IME was undertaken. Exhibits 1 and 2 
compare insurers’ use of medical audits and 
IMEs, respectively, in states that allow tort-
based actions for bad faith and states that do 
not. 

 The comparisons in Exhibit 1 are suggestive 
of both larger resource investments in claims 
handling and smaller resource investments in 
fraud investigation by insurers in states that 
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allow tort-based bad faith actions. Insurers 
faced with potential tort actions are more 
likely to conduct a medical audit (on 39.5 
percent of claims versus 30.0 percent of 
claims in other states), but this is entirely 
due to a greater propensity to conduct in-
house medical audits (33.2 percent versus 
22.9 percent). These differences across states 
are statistically signifi cant, meaning that we 
can have a high degree of confi dence that 
there truly are differences.35 Insurers in tort-
action states are actually slightly less likely to 
invest in external medical audits (although 
the difference is not statistically signifi cant, 
indicating that the difference may be due 
to random chance). This pattern suggests 
greater routine use of medical audits in 
states that allow tort-based bad faith actions, 
but no greater investigative use of medical 
audits, which may indicate an overinvestment 
in claims processing bureaucracy. This 
interpretation is reinforced by the fact that the 
prospect of a tort claim has the opposite effect 
on insurers’ IME use, as seen in Exhibit 2. 

Because an IME requires the notifi cation and 
cooperation of the insured, insurers may be 
particularly reluctant to undertake this type of 
investigation when bad faith suits are decided 
under tort law. Consistent with this idea, 
insurers request an IME for only 4.1 percent 
of claims in states that allow tort-based bad 
faith actions, but for 14.8 percent of claims in 
states that do not allow tort-based bad faith. 
Similarly, an IME is performed for only 3.5 
percent of claims in states that allow tort-
based bad faith as compared to 13.8 percent 
of claims in states that do not. Statistical 
tests show that both of these differences are 
statistically signifi cant.

Fraud Suspicion Indicators
Fraudulent and exaggerated claims are an 
important problem in the insurance industry 
and in automobile insurance in particular. As 
a result, there is growing empirical literature 
that analyzes the nature of claims fraud and 
how it is handled by insurance companies.36 
Particularly infl uential in this area are studies 
undertaken by Weisberg and Derrig (1991, 
1998), in which insurance claims professionals 
were engaged to review actual closed claim 
fi les in order to gauge the likelihood that 
each claim was legitimate or fraudulent. In 
addition to providing a suspicion score for 
each fi le, the reviewers were asked to list 
specifi c elements of the claims that led to 
a higher or lower degree of suspicion. One 
outcome of these studies is a catalog of fraud 
suspicion indicators, defi ned as those elements 
of a claim that most claims professionals 
found to indicate potential fraud. The 
claim characteristics identifi ed as suspicion 
indicators encompass a wide variety of 
characteristics of the insured, the accident, the 
injury, and the injury treatment. It should be 
emphasized, of course, that no single one of 
these characteristics is treated as evidence of 
fraud; instead, if enough of the characteristics 
are present in a claim, these “add up” to 
indicate a higher likelihood that the claim is 
fraudulent or exaggerated. 
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Exhibit 1
Medical Audits in States with Different Bad Faith Laws

Insurer Use of Medical Audits
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Exhibit 2
IMEs in States with Different Bad Faith Laws
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Several of the suspicion indicators are 
reported in the IRC claims survey. Because 
the IRC database includes only claims 
that are closed with some payment by the 
insurer, we can make use of these suspicion 
indicators to infer whether insurers handle 
suspicious claims differently in states 
that allow tort-based bad faith actions as 
compared to states that do not. Specifically, 
if paid claims are more likely to exhibit 
fraud suspicion indicators in states that 
allow tort-based bad faith, we may infer that 
insurers are less likely to deny suspicious 
claims in these states. 

One fraud suspicion indicator is the lack of a 
police report for the accident that produced 
the claim. The thinking behind this is that in 
the normal course of an accident, the police 
will be called and a report will be filed. If 
there is no police report, it is more likely 
that the accident (and hence the injury) is 
fictitious. Another suspicion indicator is 
the lack of a visible injury at the scene of the 
accident. Although it is possible that the 
policyholder could realize his or her injuries 
only with some delay, if there was no injury 
apparent at the scene of the accident, it is 
more likely that the injury is fictitious or 
exaggerated. 

Exhibit 3 compares these characteristics 
of claims across states with different bad 
faith laws. We observe that police reports 
from the scene of the accident are less 
prevalent among claims in states that allow 
tort actions. In these states, 79.2 percent 
of claims have a police report from the 
scene of the accident, while 84.8 percent 
of claims in states that do not allow tort 
actions have an on-scene police report. In 
addition, we observe that claims involving 
no visible injury at the scene of the accident 
are more prevalent in states that allow tort-
based bad faith (70.0 percent) than in states 
that do not (62.4 percent). Tests show that 
these differences are statistically significant. 
Thus, suspicion indicators from the scene 
of the accident are more prevalent among 
paid claims in states that allow tort-based 

Exhibit 3
Accident Characteristics in States with Different Bad Faith Laws
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bad faith. This is consistent with the idea 
that insurers may be less likely to challenge 
disputable claims in states with these laws.

A second set of fraud suspicion indicators 
has to do with the nature of the injury. Soft 
tissue injuries such as sprains and strains are 
difficult to medically verify and therefore 
fall into the category of claims that may 
not lend themselves to discovery through 
investigations (Dionne and St-Michele, 
1991). As a result, they are notorious for 
being prone to falsification and exaggeration, 
and a claim involving only or primarily a 
sprain injury is a fraud suspicion indicator 
for insurers. 

Exhibit 4 compares the prevalence of sprain 
claims among states with different bad faith 
laws. The exhibit reveals that paid claims 
in states that allow tort-based bad faith are 
more likely to involve a sprain injury (84.5 
percent in states that allow tort-based bad 
faith compared to 79.9 percent in states 
that do not), and more likely to involve a 
sprain as the most severe injury received 
by the policyholder (by 69.1 percent to 
60.7 percent). Both of these differences are 
statistically significant.

Appropriate treatment of sprain injuries 
is also difficult to determine, providing an 
additional avenue for a policyholder to falsify 
the treatment or to exaggerate the amount 
of treatment. Because of this, large numbers 
of visits to a chiropractor for treatment of 
accident injuries is another fraud suspicion 
indicator in the eyes of insurance claims 
professionals. Exhibit 5 shows that the 
fraction of claims with any chiropractor 
treatments is about the same among states 
with different bad faith laws (36.0 percent 
in states that allow tort-based bad faith and 
34.8 percent in states that do not), and the 
difference among the two sets of states is 
not statistically significant. However, the 
proportion of the total claimed amount that 
arises from chiropractor care is significantly 
larger in states that allow tort actions (24.7 
percent) compared to states that do not (20.0 

Exhibit 4
Characteristics of Injuries in States with Different Bad Faith Laws
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Exhibit 5
Use of Chiropractors in States with Different Bad Faith Laws

Claimants’ Use of Chiropractors
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percent), and this difference is statistically 
signifi cant. These differences in treatment 
patterns are suggestive of differences in 
insurers’ handling of claims that involve 
suspicious treatment patterns.

In light of the greater prevalence of fraud 
suspicion indicators among claims in states 
that allow tort-based bad faith, we examine 
the likelihood that some portion of the claim 
costs are disallowed by the insurer. Exhibit 
6 compares the proportion of paid claims 
for which any charges were disallowed by 
the insurer in states that allow tort-based 
bad faith and states that do not. There is 
no statistically signifi cant difference in the 
rate of disallowances among the two sets of 
states. This lack of difference, even as fraud 
suspicion indicators are more prevalent in 
states with tort-based bad faith, may again 
suggest that insurers are more reluctant to 
challenge claims when faced with potential 
tort liability. 

Overall, Exhibits 1 through 6 provide 
evidence of a disturbing pattern: Paid UM 
claims in states that allow tort actions for 
insurer bad faith are signifi cantly more likely 
to contain characteristics associated with 
claims fraud, but insurers in these states are 
not more aggressive in investigating claims 
or in disallowing part of the claimed costs. 
This evidence suggests that insurers may be 
inhibited in challenging disputable claims due 
to concerns about bad faith liability.37

Claim Payments
To investigate how these differences in claims 
handling affect insurance loss costs, we 
compare payment amounts for insurance 
claims in states that have different bad faith 
regimes. Because claims arise from many 
different types of accidents and have different 
characteristics that determine the severity of 
injury and losses incurred by the policyholder, 
we analyze claim payments using a multiple 
regression framework in which we control 
for a wide variety of characteristics of the 
accident, the injury, and the claimant. With 
these control variables included, the estimated 

effects of tort-based bad faith reveals whether 
claim payments are higher in these states 
after controlling for other differences in the 
insurance claims. The predicted effects of tort-
based bad faith laws on claimed amounts and 
payment amounts are reported in Exhibit 7. 

Exhibit 7 indicates that claim payments 
are higher in states that allow tort-based 

Exhibit 6
Disallowance of Claim Costs in States with Different Bad Faith Laws
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an indicator of whether an attorney was hired, and accident year. Attorney is treated 

as endogenous and parameters are obtained from instrumental variables estimation. 

T-statistics are based on standard errors adjusted for arbitrary heteroskedasticity and 
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***Indicates statistically different from zero at the 1 percent confi dence level, two-

sided test.

Exhibit 7
Predicted Impact of Tort Liability on UM Claims and Payments

Source: Authors’ calculations from IRC survey data.
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bad faith actions than in other states after 
controlling for claim characteristics, and 
this difference is statistically signifi cant. Our 
estimates suggest that, all else being equal, 
claim payments are 12.4 percent higher in 
states that allow tort-based bad faith actions. 
Because the estimates also show that there 
is no statistically signifi cant difference in 
claim amounts in these states (see left-hand 
column of Exhibit 7), the difference in 
payment amounts should not be attributed 
to differences in claimed amounts. This 
fi nding is consistent with the fi ndings of 
previous studies of fi rst-party insurance bad 
faith (Browne, Pryor, and Puelz, 2004) that 
tort liability leads to higher claim payments.

Examination of Current 
First-Party Bad Faith Law

An Evaluation of the Different Approaches 
to First-Party Bad Faith
The preceding discussion indicates that 
in evaluating the different approaches to 
fi rst-party bad faith, it is important to keep 
in mind both theoretical and practical 
considerations. Tort liability for fi rst-party 
insurance bad faith may not perform as 
well as theory suggests, either in protecting 
policyholders from insurer bad faith by 
providing clear standards for insurer 
behavior or in facilitating effi cient claims 
settlement in insurance markets. 

One important consideration is the amount 
of damages awarded in relation to the 
loss of the insured. If damage awards are 
suffi cient to create a “windfall” for the 
insured, this may encourage insureds to fi le 
illegitimate claims. Excessive damage awards 
will in addition discourage insurers from 
questioning claims that may be potentially 
illegitimate. Alternatively, some insurers may 
become determined to meet the twin goals 
of paying only legitimate claims, while at the 
same time keeping the exposure to bad faith 
lawsuits at a minimum. These insurers will 
over-invest in claims processing bureaucracy, 
procedures, or technology. In both cases, 
the result will be unwarranted increases in 

claim costs that are ultimately distributed 
to the insuring public in the form of higher 
insurance premiums.

A second issue is the potential fl exibility 
of the standard applied by the courts in 
fi nding insurer bad faith. There is substantial 
anecdotal evidence from case law (some of 
it cited in previous sections of this paper) 
that tort liability standards are too lax and/
or damages awards are too high in some 
cases (Sykes, 1996). The variation across cases 
and jurisdictions means that insurers face 
substantial uncertainty regarding their duties 
of good faith dealings in claims settlement. 
Uncertain bad faith standards for insurers 
will undermine the benefi ts of the bad faith 
remedy, reducing its effectiveness in deterring 
insurer misconduct. Uncertain bad faith 
standards will also create additional costs by 
distorting insurers’ claims settlement practices 
and policyholders’ claim fi ling incentives. 

A fi nal and related consideration is the 
standard for assessing punitive damages 
against an insurer. Punitive damages can be 
justifi ed only if needed to create a suffi cient 
incentive for the insurer not to engage in 
misconduct. This suggests that punitive 
damages may play a useful role in cases 
involving extreme, intentional bad faith, 
particularly in cases involving institutional 
misconduct.39 In institutional misconduct 
cases, a punitive damage award that disgorges 
profi ts derived from a company-wide policy 
of underpaying claims serves to deter future 
similar conduct by eliminating any profi t 
incentive. Punitive damage awards serve no 
meaningful role, however, in cases involving 
unintentional bad faith. If the standard for 
awarding punitive damages is not suffi ciently 
strict to confi ne punitive damages to cases 
involving extreme, intentional bad faith, the 
result will be excessive and uncertain damages 
awards, with the attendant effects discussed 
above.

With these considerations in mind, we 
examine fi rst-party insurance bad faith in 
four states in 2007 and 2008: 

Tort liability 
for fi rst-party 
insurance bad faith 
may not perform 
as well as theory 
suggests.
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Minnesota 
This legislation39 creates a new private 
cause of action for first-party insurance 
bad faith where one previously did not 
exist. The statute codifies the intentional 
tort standard, providing for damages if 
the insured can show (1) the absence of a 
reasonable basis for denying the benefits of 
the insurance policy, and (2) that the insurer 
knew or acted in reckless disregard of the 
lack of a reasonable basis for denying the 
benefits of the insurance policy. The law 
allows policyholders to be awarded up to 
$250,000 in “taxable costs” if an insurer is 
found to be acting in bad faith and up to 
$100,000 in attorney’s fees, but specifically 
precludes the possibility of punitive 
damages in the absence of an independent 
tort such as fraud or intentional infliction 
of emotional distress. Nevertheless, the 
fact that the statute utilizes tort law to 
adjudicate these issues creates incentives 
for fraudulent or exaggerated claim filing 
and potentially inhibits insurers from 
conducting appropriate claim investigations. 
These effects could have been avoided or 
minimized if the statute had adopted the 
contract approach with a broad definition of 
damages. 

Colorado 
This legislation40 lowered the legal standard 
for asserting a first-party bad faith claim 
and increased the penalties levied against 
an insurer, relative to existing common law. 
The new legislation adopts the negligence 
standard, whereas the intentional tort 
standard applies under common law. In 
addition, under common law, consequential, 
or incidental, damages for economic loss 
and mental distress can be recovered, but 
the cost of litigation cannot be recovered. 
The new legislation allows for the recovery 
of the cost of litigation and two times 
the policy benefit that was unreasonably 
denied. Moreover, the new legislation 
imposes a special penalty on health insurers 
that unreasonably delay the payment of 
the policy benefit (i.e., the penalty is 20 
percent of the policy benefit, the payment of 

which was delayed 90 days or longer past the 
submission of the claim). 

The Colorado law places a cap on the 
damages awards, reducing incentives for 
claim fraud and reducing insurer uncertainty 
about damages amounts. However, like the 
Minnesota law, the Colorado statute utilizes 
tort law to adjudicate bad faith issues. Here 
again, adoption of the contract approach to 
adjudication probably would have been a 
more effective means of realizing the goals 
of full compensation with minimal incentive 
distortions. 

Particularly noteworthy is the law’s creation 
of the 90-day deadline for payment of a health 
insurance claim. Not only is this an extremely 
narrow time frame for resolving a medical 
claim, but the placement of any arbitrary 
fixed time may deter insurers from engaging 
in legitimate claims investigations and may 
encourage strategic behaviors by policyholders 
or their attorneys. 

Maryland 
This legislation41 applies exclusively to 
property/casualty insurance policies and 
allows insureds to initiate first-party bad 
faith claims through the Maryland Insurance 
Administration (MIA), the state agency 
responsible for enforcing Maryland’s 
insurance laws. The new law adopts the 
negligence standard and caps damages the 
insured can recover at the policy limit. In 
addition, it provides for recovery of pre-
judgment interest and allows recovery of 
attorney’s fees, but limits the recoverable 
amount to one-third of the actual damages. 
The law further provides that claims falling 
within the small-claims jurisdiction of district 
courts, as well as those involving commercial 
insurance policies with liability limits 
exceeding $1 million, need not be initiated 
through the MIA process.

Previously, an insured could recover only 
the amount of actual damages, subject to the 
policy’s limits. Such actions could be pursued 
either through the MIA or as a civil action for 
breach of conduct, but neither avenue allowed 
recovery of litigation expenses. 

The Minnesota 
law codifies the 
intentional tort 
standard, but 
nevertheless 
creates incentives 
for fraud or 
exaggerated claim 
filing and may 
inhibit insurers 
from investigating 
claims.
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Three features of the new legislation would 
appear to reduce the potential for judicial 
misapplication and incentive distortions. 
First, by excluding cases involving large, 
sophisticated commercial insureds, the 
law is effectively confi ned to those cases in 
which policyholders might otherwise fi nd 
it diffi cult to effectively contest an unpaid 
claim. Second, in contrast to Minnesota’s 
law, which allows for recovery of as much 
as $100,000 in attorney fees, Maryland’s 
limit on recoverable attorney fees to one-
third of the actual damages reduces the 
potential for speculative bad faith lawsuits 
motivated chiefl y by attorney self-interest. 
Finally, the law does not allow punitive 
damages. Hence, relative to other approaches 
discussed in previous sections of this paper, 
the Maryland approach would appear to 
minimize the uncertainty and potential 
incentive distortions associated with tort-
based actions without sacrifi cing the goal of 
full compensation for policyholders. 

Washington 
This legislation42 was adopted to expand 
the defi nition of fi rst-party insurance bad 
faith and to increase the damage awards 
available to policyholders in cases alleging 
insurer bad faith. The remedies specifi ed 
in the act are separate and distinct from 
the remedies provided under common law 
as well as those prescribed in the state’s 
Consumer Protection Act. Washington 
common law provides for the tort of bad 
faith with a negligence standard, and the 
Consumer Protection Act provides for 
recovery of actual damages sustained, the 
cost of litigation, and treble damages, subject 
to a cap of $10,000, in the event the insurer 
violates a claims handling regulation. 

The new legislation provides for a private 
cause of action in the event an insurer 
“unreasonably” denies or delays payment 
of a policy benefi t or commits a specifi ed 
unfair claims settlement practice; recovery 
of “actual damages sustained”; recovery 
of the cost of reasonable attorney’s fees; 
and treble actual damages sustained, at the 

discretion of the trial judge. The specifi c 
unfair claims settlement practices covered 
by the legislation include misrepresentation 
of policy provisions; failure to acknowledge 
pertinent communications; failure to meet 
standards for prompt investigation of claims; 
and failure to meet standards for prompt, 
fair, and equitable settlements applicable to 
all insurers. 

Washington’s law contains a number of 
features that may create incentive distortions. 
First, unlike the vast majority of states that 
have adopted the tort of bad faith, this 
legislation does not expressly require a 
showing of malice, intent, or recklessness 
to award punitive damages. Second, the 
standards for liability are unusually broad 
(including all “unreasonable” acts and a 
variety of vaguely defi ned statutory failings), 
and the defi nition of damages is unusually 
vague (“actual damages sustained” is 
not defi ned, but arguably could include 
consequential damages for economic loss 
and mental distress, as well as the policy 
benefi t itself). Third, the provision of treble 
actual damages means that the total damage 
award potentially available under the statute 
is extraordinarily high, thus creating the 
prospect of enormous “jackpot” verdicts 
for policyholders and their lawyers. Finally, 
because liability for punitive damages is 
based on a statute as opposed to common 
law, any tort reform measures (e.g., an 
enhanced burden of proof such as clear 
and convincing evidence as opposed to a 
preponderance of the evidence, or a dollar 
cap on a punitive damages award) enacted 
for the purpose of constraining punitive 
damages awards are inapplicable. As a result, 
the potential for excessive and uncertain 
damages awards, along with the attendant 
effects discussed above, is virtually unlimited.

Conclusion

This paper has examined fi rst-party 
insurance bad faith remedies under common 
law and the recent legislative expansion 
of such remedies. Theory predicts that 

The Maryland 
approach would 
appear to minimize 
the uncertainty and 
potential incentive 
distortions 
associated with 
tort-based actions 
without sacrifi cing 
the goal of full 
compensation for 
policyholders. 
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allowing policyholders to recover damages 
over and above the value of the insurance 
benefi t owed will provide insurers with 
added incentives to engage in fair claims 
settlement, and that this may enhance 
the effi ciency of contracting in insurance 
markets. However, theory also predicts 
that uncertain bad faith standards for 
insurers and excessive damage awards 
for policyholders will undermine the 
benefi ts of the bad faith remedy, distorting 
insurers’ claims settlement practices and 
policyholders’ claim fi ling incentives in 
ways that will lead to more borderline (or 
even fraudulent) claims and unwarranted 
increases in insurance costs.

Empirical evidence from case law and 
from insurance claims data suggests that 
bad faith remedies function less than 
optimally in practice. Prior studies have 
found that the legal standards employed to 
determine insurer bad faith under tort law 
are imprecisely applied (Sykes, 1996) and 
that tort-based standards for insurer bad 
faith are associated with higher insurance 
claims costs (Brown, Pryor, and Puelz, 
2004). This paper presents new evidence 
that tort liability for fi rst-party bad faith 
reduces insurers’ incentives to monitor 
claims for fraud, leading to less intensive 
use of investigative techniques and to more 
paid claims containing characteristics often 
associated with fraud. The analysis also 
confi rms that claims payments are higher 
in these states. These fi ndings are consistent 
with the predictions of theory when liability 
is uncertain and/or excessive.

In view of this evidence, an examination of 
recent state legislation expanding fi rst-party 
insurance bad faith liability suggests that 
the acts passed in most states are likely to 
create substantial negative side effects for 
insurance markets. In particular, we note 
that the Washington law combines two 
features – lax standards for proving bad 
faith and excessive damage awards – that 
are likely to produce negative consequences 
for insurers and policyholders. The states 

should carefully consider whether the benefi ts 
of expanded bad faith liability outweigh 
the costs of added uncertainty to insurers 
and the increased costs of insurance to 
consumers (Abraham, 2004). As well, if it is 
true as Sykes (1996) argues that the courts 
cannot accurately identify bad faith behavior 
by insurers, the states must consider the 
possibility that the benefi ts from insurer 
bad faith law (in terms of deterring insurer 
misconduct) are themselves small. 

Endnotes

1 See Hadley v. Baxendale, 156 Eng. Rep. 145 (Ex. 
1854).

2 William R. Vance, Handbook on the Law of 
Insurance, 3rd ed., St. Paul, MN: West Publishing 
Company, 1951.

3 For an identifi cation of all 14 of the prohibited 
acts, see e.g., Laureen Regan and Paul M. Rettinger, 
“Private Rights of Action Under State Unfair 
Claims Settlement Practices Acts,” Journal of 
Insurance Regulation, Spring 1998, pp. 296, 297.
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Virginia, and Washington.

6 See Comunale v. Traders and General Insurance 
Company, 50 Cal 2d. 654, 328 P. 2d 198 (1958).

7 Id.

8 See Gruenberg v. Aetna Insurance Company, 510 P. 
2d 1032 (Cal. 1973).

9 Id., at 1037.

10 Id.

11 Id.

12 See Jeffrey W. Stempel, Stempel on Insurance 
Contracts, 3rd edition, New York: Aspen Publishers, 
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2006. According to Stempel, “[t]o appreciate the 
differences across the states concerning insurer 
bad faith, one must pay attention to the nuances 
of precedent and doctrine, which tend to be 
glossed over in any classifi cation….” Id., at 10-
87. For this reason, legal scholars are bound to
disagree on occasion over whether a particular 
state has adopted the negligence standard or 
the intentional tort standard in fi rst-party claim 
cases. In any event, legal scholars agree that a 
minimum of 11 states have followed California’s 
lead by adopting the negligence standard for 
fi rst-party bad faith claims. They include Alaska, 
Connecticut, Hawaii, Nevada, North Carolina, 
North Dakota, Ohio, Oklahoma, South Carolina, 
Texas, and Washington.

The California court did address the issue 
pertaining to recovery for mental distress. Given 
that the policyholder alleged substantial economic 
losses (e.g., loss of earnings, loss associated with 
bankruptcy) apart from damages for mental 
distress, the policyholder was entitled to make 
a claim for mental distress. In the absence of 
extreme circumstances (e.g., see Crisci v. Security 
Insurance Company, 426 P. 2d 173 Cal. (1967), 
holding that the insurer’s failure to settle a third-
party claim within the policy limit resulted in a 
judgment in excess of the policy limits that left 
the insured destitute and suicidal), damages for 
mental distress are likely to be minimal. To be 
sure, some mental distress will almost always 
accompany the denial of a claim. In the vast 
majority of fi rst-party bad faith cases, the courts 
have not been particularly sympathetic to claims 
for mental distress. For whatever reason, the court 
did not address the issue pertaining to recovery 
for punitive damages.

13 See Anderson v. Continental Insurance Company, 
85 Wis. 2d 675, 691, 271 N.W. 2d 368 (1978).

14 Id., at 374.

15 Id., at 379.

16 Id.

17 The 16 jurisdictions include Alabama, Colorado, 
Idaho, Indiana, Iowa, Kentucky, Mississippi, 
Nebraska, New Mexico, Puerto Rico, Rhode Island, 
South Dakota, Vermont, Virgin Islands, Wisconsin, 
and Wyoming.

18 See Aetna Casualty and Surety v. Broadway Arms, 
281 Ark. 128, 664 S.W. 2d 463 (1984).

19 Id., at 467.

20 Id.

21 See Beck v. Farmers Insurance Exchange, 701 P. 
2d 795, 801-02 (Utah 1985).

22 Id., at 799.

23 The nine states include Delaware, Maine, 
Maryland, New Hampshire, New Jersey, New 
York, Oregon, Utah, and Virginia.

24 See Conn. Gen Stat. Section 38a – 816 and 
Conn. Gen Stat Section 42-1106 – 42 – 110q.

25 See e.g., Fla. Stat. Section 624, 155 (1) (b) (1) 
(2007).

26 See e.g., MCL 500.3148 (1) Section 6.29 and 
6.30 (Michigan).

27 See e.g., Maher v. Continental Casualty 
Company, 76 F. 3d 535 (4th Cir. 1999). (Applying 
West Virginia law)

28 See T.D.S. Inc. v. Shelby Mutual Insurance 
Co., 760 F. 2d 1520 (1985); Capstick v. Allstate 
Insurance Co., 1993 10CIR 779, 998 F. 2d 810 
(1993).

29 See Aetna Life Insurance Co. v. Lavioe, 475 U.S. 
813 (1986).

30 See Aetna Life Insurance Co. v. Lavioe, 475 U.S. 
813 (1986); Nationwide Mutual Ins. Co. v. Clay, 
525 So. 2d 1339 (Ala. 1989).

31 See Silberg v. California Life Insurance Co., 11 
Cal 3d 452, 113 Cal Rptr 711, 521 P. 2d 1103 
(1974); Sparks v. Republic National Life Insurance 
Co., 132 Ariz. 529, 647 P 2d 1127 (1982).

32 These authors study uninsured and 
underinsured motorist claims using data 
compiled by the Insurance Research Council from 
a survey of closed claims obtained from insurance 
companies.

33 First-party underinsured motorist (UIM) 
claims were also separately analyzed, and the 
results were similar. Thus, the problems created 
by tort-based, fi rst-party bad faith liability are 
present in that claiming context as well.

34 Although not shown here, results from 
comparing the two sets of states with the most 
disparate legal regimes (i.e., those that allow 
negligence-based torts versus those that disallow 
all private actions) also reveal principally the 
same patterns.
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35 The statistical test employed is a t-test of 
differences in means across the two groups 
of states. Statistical signifi cance depends on 
both the differences in the means and in the 
variability of outcomes within each group of 
states.

36 See Cummins and Tennyson (1992) and 
Abrahamsee and Carroll (1999) for evidence of 
the extent of the fraud problem in automobile 
insurance. Tennyson and Salsas-Forn (2002), 
Crocker and Tennyson (2002), and Loughran 
(2004) analyze claims handling by insurers.

37 Because we recognize that claims 
characteristics may differ for small versus large 
claims and that insurers may handle claims 
differently if they are of different size, we also 
undertook the comparisons shown in Exhibit 
1 – Exhibit 6 for claims of roughly the same size 
(in the same quarter of the claims distribution). 
Results are comparable to those shown here.

38 See e.g., Hawkins v. Allstate Insurance 
Company, 733 P. 2d 1073 (Ariz. 1987).

39 2008 Minn. Laws § 604.18.

40 Colorado Rev. Stat. Aon. § 10-3-1113 (2008).

41 2007 Md. Laws § 27-1001 (e) (2) (i) – (ii).

42 Wash. Rev Code § 48.30.010 (2007).
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Expert Witnesses – Can’t Live With ‘Em – Can’t Live Without ‘Em.  Tips On 
The Use and Misuse Of Experts In Bad Faith And Coverage Cases 

THE USE AND MISUSE OF EXPERT TESTIMONY IN 

BAD FAITH ACTIONS 

Jeffrey Michael Cohen1 

E. Kelly Bittick, Jr. 

CARLTON FIELDS, P.A. 

Miami, FL 

Introduction 

Modern trials are frequently battles of experts hired by the parties to 

advocate their respective positions.  Bad faith actions are no different. The 

plaintiff2 and the insurer will both beat the bushes for claims handlers or 

attorneys who are experienced in the customs and practices relating to the 

insurance claims at issue in the case and who are willing to serve as persuaders 

for the party by whom they were retained.  Disputes regarding the admissibility 

of this expert testimony are the rule rather than the exception. 

1 Jeffrey Michael Cohen is a shareholder in the Miami, Florida office of Carlton Fields, P.A. and a 

member of the Firm's Insurance Practice Group.  He serves as Co-Chair of the Bad Faith 

Subcommittee of the ICLC ABA Litigation Section. 

  Kelly Bittick is a shareholder in the Firm's Tampa, Florida office and a member of the Firm's 

Business Litigation Group.  He has authored numerous articles pertaining to the evidentiary 

standards for expert witness testimony. 
2 "Plaintiff" designates the party alleging bad faith. In a first party action, it is typically the 

policyholder. In a third-party action, the plaintiff may be the policyholder who has suffered a 

judgment exceeding the policy limits or the claimant who has recovered an excess judgment 

and who is proceeding in his own right and/or as an assignee of the policyholder. 
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 The infinite variety of bad faith claims and substantive and procedural 

rules applicable in different venues precludes an all-encompassing view of 

approaches used by the courts in their role of "gatekeepers" regarding 

admission of expert testimony.  This article, therefore, will discuss the general rules 

regarding expert testimony; the application of those rules to bad faith actions; 

and then present a potpourri of various issues regarding experts in bad faith 

litigation, with an emphasis on providing guidance for the preparation and trial 

of a bad faith case. 

I. General Rules Regarding Expert Testimony. 

 Courts have developed a number of principles relating to the admissibility 

of expert testimony.  Federal Rule of Evidence 702 codifies some of the basic 

principles for cases in federal court, including principles of reliability first imposed 

by the Supreme Court in the seminal cases Daubert v. Merrell Dow 

Pharmaceuticals, Inc.3 and Kumho Tire Co. v. Carmichael.4  Similar rules will 

apply in state courts that follow an approach similar to Rule 702.5    

 In Daubert, the Supreme Court considered the standards for the admission 

of scientific, technical or other specialized knowledge to assist the trier of fact.   

The Court emphasized that the trial court must serve as a "gatekeeper" charged 

with excluding speculative or unsupported opinion evidence.  Factors 

referenced by the court included whether the expert's theories or technique 

had been tested, were subject to standards, controls and peer review, were 

known to have a potential rate of error, and were "generally accepted."  These 

                                                 
3 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). 
4 Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999). 
5 A minority of jurisdictions have declined to adopt Daubert’s approach, in which general 

acceptance is only one factor in the overall reliability analysis, and instead continue to follow 

the rule first laid down in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), requiring that new or 

novel expert scientific testimony be based on methods or principles generally accepted in the 

scientific discipline in question.  While in theory, the Frye “general acceptance” test might be 

viewed as more stringent than a Daubert approach, the Frye approach may in practice be 

more liberal to the extent that the general acceptance test is only applied to new or novel 

scientific evidence, leaving other types of expert evidence, such as experience-based 

evidence, largely immune from scrutiny on grounds of reliability.   This is precisely the approach 

rejected by Kumho Tire and federal Rule 702.  In jurisdictions limiting the applicability of the 

general acceptance test in this way, the Frye test may have little application to many types of 

experts offered in bad faith litigation, who often opine based on something other than true 

scientific knowledge.  In these jurisdictions, the case law will have to be consulted to determine 

whether principles other than the Frye general acceptance test may be used to exclude 

unreliable non-scientific expert testimony.  In addition to requiring that the expert be qualified 

and the testimony relevant, most courts will exclude testimony that is found to be mere 

speculation or unsupported opinion. 
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factors pertained to scientific evidence; however, applicability to the types of 

opinions typically offered in bad faith litigation was not specifically addressed.   

 In Kumho Tire, the Supreme Court confronted the issue of reliability in 

cases where experts opine on non-scientific matters that are not subject to 

rigorous review by scientific methods.  The Eleventh Circuit had held that such 

opinion testimony was not subject to Daubert’s requirement of reliability.   The 

Supreme Court reversed, holding that Rule 702 makes no distinction between 

scientific, technical or other specialized knowledge.  As gatekeeper, the court 

must require reliability of both scientific and non-scientific expertise. 

 Under Rule 702, as amended in 2000 to incorporate Daubert’s reliability 

requirement, before admitting expert testimony, the court must determine: 

 (1) whether the expert is qualified;  

(2) whether the expert’s testimony is based on sufficient facts, 

the expert’s methodology is reliable, and the methodology 

has been reliably applied to the facts; and  

(3) whether the expert’s testimony will help the trier of fact to 

understand the evidence or determine a fact in issue. 

Fed. R. Evid. 702(a)-(d).  The burden of laying the foundation for the admission of 

expert testimony is on the proponent of the testimony.  Allison v. McGhan Med. 

Corp.6   

 

 A. Is the Expert Qualified? 

 In determining whether the expert is qualified, courts will consider whether 

the expert has sufficient expertise with respect to the specific subject matter of 

the expert's opinions.  It is not enough that the expert generally has knowledge 

or experience in the area or industry; rather, the expert must be qualified to 

render the specific opinions at issue.7  For example, in Travelers Prop. Cas. Co. of 

Am. v. Nat’l Union Ins. Co. of Pittsburgh, PA,8, the court precluded an expert 

from testifying on subrogation issues, despite his extensive experience in the 

insurance industry, because that experience was primarily in brokering and 

underwriting.  He had little experience in claims, and he had not personally 

been involved in a similar subrogation issue.  Similarly, in City of Hobbs v. Hartford 

                                                 
6 Allison v. McGhan Med. Corp., 184 F.3d 1300, 1306 (11th Cir. 1999). 
7 See, e.g., Talking Walls, Inc. v. Hartford Cas. Ins. Co., 2005 WL 6011243 (N.D. Fla. July 5, 2005); 

Currie v. Chevron U.S.A., Inc., 2006 WL 5249707 (N.D. Ga. 2006).   
8 Travelers Prop. Cas. Co. of Am. v. Nat’l Union Ins. Co. of Pittsburgh, Pa., 557 F. Supp. 2d 1040 

(W.D. Mo. 2008). 
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Fire Ins. Co.,9 the Tenth Circuit ruled that the district court did not err in excluding 

testimony of an insurance industry expert who lacked knowledge specific to 

third party bad faith claims. 

 B. Is the Expert's Opinion Reliable? 

 When the expert’s testimony is based on experience as opposed to 

scientific analysis, given the reliability requirement of Daubert and Rule 702, the 

trial court must determine how that experience enables the expert to reach a 

reliable conclusion on the facts of the case at hand.10  If the expert is unable to 

point to a specific standard, describe its source, or explain how the standard is 

derived from the expert’s specific experience, the testimony may be questioned 

as simply offering the offering the expert’s subjective reaction to a particular set 

of facts, rather than the application of expertise.11  

 In Hanson v. Mutual of Omaha Ins. Co.,12 for example, the plaintiff sued for 

bad faith claim denial and offered the testimony of an attorney who had 

represented numerous insurance companies over a period of 40 years and had 

knowledge about how companies typically handle claims.  The court held that it 

must ensure that expert testimony is not simply speculation or guesswork and 

that opinion testimony is not solely based on the ipse dixit of the expert.  Instead, 

the opinions must be based on a reliable methodology.  Applying this 

requirement, the court held that the witness’s extensive experience in the area 

of insurance company claims handling practices demonstrated that his opinions 

were not based on speculation or guesswork.  Certain of the witness’s opinions, 

however, were inadmissible because they could not be tied back to the 

witness’s experience or his knowledge of industry standards.  “Opinions based 

                                                 
9 City of Hobbs v. Hartford Fire Ins. Co., 162 F.3d 576, 587 (10th Cir. 1998); see also Certain 

Underwriters at Lloyds, London v. Inlet Fisheries, Inc., 389 F. Supp. 2d 1145, 1151-54 (D. Alaska 

2005), aff’d, 518 F.3d 645 (9th Cir. 2008) (expert with over 45 years of experience in insurance 

industry was nevertheless unqualified to opine on the materiality of information in evaluating risks 

in underwriting marine insurance policies).  An expert may be "excluded when his training and 

experience is lacking in the particular area in which his testimony is offered."  Mahoney v. JJ 

Weiser & Co., 2007 WL 3143710, at *5 (S.D.N.Y. Oct. 25, 2007) (quoting Crowley v. Chait, 322 F. 

Supp. 2d 530, 538 (S.D.N.Y. 2004)). 
10 See, e.g., United States v. Frazier, 387 F.3d 1244, 1261 (11th Cir. 2004); Rule 702, 2000 adv. 

comm’ee comments. 
11 This principle has been applied to expert opinions in the context of various industries.  See 

Kaufman v. Pfizer Pharmaceuticals, Inc., 2011 WL 7659333, at *9 (S.D. Fla. Aug. 4, 2011) (expert 

must identify an objective, established industry standard); Birge v. Dollar Gen. Store, 2006 WL 

5175758 (W.D. Tenn. Sept. 28, 2006) (standard of care testimony excluded where expert could 

point to no specific safety measures established by industry standard); In re Pempro Prods. Liab. 

Litig., 2010 WL 5576305, at *2 (E.D. Ark. June 29, 2010) (without a specific standard, experts’ 

testimony “could only be a subjective opinion on what they believed Defendants could have 

done rather than what industry or governmental standards require them to do”).  
12 Hanson v. Mutual of Omaha Ins. Co., 2003 WL 26093254 (D.S.D. Apr. 29, 2003). 
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on what he thinks are good practices rather than on industry standard amount 

to speculation and guesswork.”13  

 The advisory committee notes to the 2000 amendments to Rule 702 list 

possible grounds for reliability challenges that are a helpful checklist regarding 

any expert:   

(1) whether the expert testimony grows naturally out of work 

done by the expert outside of litigation or is “litigation-driven;”  

(2) whether the expert has unjustifiably extrapolated from a 

premise to reach the conclusion,  

(3) whether the expert has adequately accounted for 

alternative explanations, 

(4) whether the expert has acted as carefully as the expert 

would in his or her regular professional work outside paid 

litigation consulting, and  

(5) whether the field of expertise is known to reach reliable results 

for the type of opinion being offered.   

 C. Are The Expert's Opinions Helpful? 

 Expert testimony may be excluded if it will not assist the trier of fact.  

Courts have excluded testimony as not helpful in a number of different 

situations.  As a threshold matter, courts may conclude that the bad faith issues 

may be decided by the jury based on its own common sense and experience, 

and expert testimony would therefore not be of assistance.14  Other cases, in 

contrast, have held that the factual inquiries involved in determining whether an 

insurance company acted in bad faith involve issues outside the common 

                                                 
13 Id. at *6. 

 
14 See, e.g., Tardiff v. GEICO Indem. Co., 481 Fed. App’x  584 (11th Cir. 2012); N. Am. Specialty 

Ins. Co. v. Britt Paulk Ins. Agency, Inc., 579 F.3d 1106 (10th Cir. 2009) (jury in bad faith case was 

capable of comparing company’s conduct to industry standard without assistance from an 

expert);  Am. Commerce Ins. Co. v. Harris, 2009 WL 130225 (E.D. Okla. Jan. 16, 2009) (well 

instructed jury can determine bad faith on its own) (citing Thompson v. State Farm Fire & Cas. 

Co., 34 F.3d 932 (10th Cir. 1994)); Employers Reinsurance Corp.v. Mid-Continent Cas. Co., 202 F. 

Supp. 2d 1212 (D. Kan. 2002) (expert  testimony that reinsurer had in the past paid 

reimbursement for expenses of declaratory judgment litigation was inadmissible; jurors could 

draw their own conclusions from the evidence). 
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experience and understanding of jurors and have held expert testimony 

admissible.15  

 Courts have rejected testimony as not helpful to the jury where it appears 

the witness is not truly applying expertise to the facts in a way that will help the 

jury, but instead simply reviewing the very same evidence that the jury will 

receive with a spin favoring the party who has hired the expert.  Such testimony 

might be rejected as unhelpful to the jury because it simply presents the same 

sort of "closing argument" as might be presented by lawyers for one side or the 

other.16 

II. Application of General Rules to Bad Faith Actions. 

 A. Opinions Offering Legal Conclusions Are Generally Not Admissible 

Attempts to introduce expert testimony on pure issues of law rarely 

succeed.  The exclusion of expert testimony on legal issues is a settled principle 

of jurisprudence.  Fed. R. Evid. 701, 702.  "It is black-letter law that '[i]t is not for 

the witnesses to instruct the jury as to applicable principles of law, but for the 

judge.'"17  "The problem with testimony containing a legal conclusion is in 

conveying the witness' unexpressed, and perhaps erroneous, legal standards to 

the jury."18 

As the Eleventh Circuit has explained, "Domestic law is properly 

considered and determined by the court whose function it is to instruct the jury 

on the law; domestic law is not to be presented through testimony and argued 

to the jury as a question of fact."19  "Each courtroom comes equipped with a 

'legal expert,' called a judge, and it is his or her province alone to instruct the 

jury on the relevant legal standards."20 

                                                 
15 See, e.g.,  Marketfare Annunciation LLC v. United Fire & Cas. Co., 2008 WL 1924242 (E.D. La. 

Apr. 23, 2008) (recognizing cases on both sides of this issue); see also Hanson, 2003 WL 26093254, 

at *7 (noting that insurance is a “shadowy” and “complicated subject” with a “patina of custom 

and usage”); Hangarter v. Paul Revere Life Ins. Co., 236 F. Supp. 2d 1069, 1089 (N.D. Cal. 2002), 

aff’d in relevant part, rev’d in part on other grounds, 373 F.3d 998 (9th Cir. 2004).    
16 See, e.g., Cook v. Sheriff of Monroe County, Fla., 402 F.3d 1092, 1107-12 (11th Cir. 2005); United 

States v. Masferrer, 367 F. Supp. 2d 1365, 1373 (S.D. Fla. 2005); Wiggins v. Belk, Inc., 2012 WL 

135595 (S.D. Ga. Jan. 17, 2012); In re Rezulin Prod. Liabl. Litig, 309 F. Supp. 2d 531, 546-47 (S.D.N.Y. 

2004) (testimony improper where it described matters lay jury was capable of understanding 

without expert assistance and merely repeated facts or opinions stated by other witnesses or 

documents and drew simple inferences from documents produced in discovery). 
17 Nieves-Villaneuva v. Soto-Rivera, 133 F.3d 92, 99 (1st Cir. 1997). 
18 Torres v. County of Oakland, 758 F.2d 147, 150 (6th Cir. 1985). 
19 United States v. Oliveros, 275 F.3d 1299, 1306 - 07 (11th Cir. 2001). 
20 Burkart v. Washington Metro. Area Transit Auth., 112 F.3d 1207, 1213 (D.C. Cir. 1997).  
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Under these principles, expert opinions regarding the proper interpretation 

of an insurance policy or the duties imposed upon an insurer by that policy are 

inadmissible.  In Montgomery v. Aetna Cas. & Sur. Co.,21 the insured was a 

trustee who was sued for violating the terms of a law firm's pension plan.  The 

insurer provided a defense under a reservation of rights.  The trustee believed 

that tax advice was needed and hired independent counsel to sue the IRS for a 

declaratory judgment.  After the tax litigation ended, the trustee sued the insurer 

to recover the cost of the IRS litigation and offered expert testimony that the 

insurer had a duty to hire an expert lawyer to sue the IRS in order to properly 

defend the insured.  The Eleventh Circuit reversed a judgment in favor of the 

trustee because the insurer's duty to its insured was a question of contractual 

interpretation for the court.  "The construction of an insurance policy is a 

question of law for the court … a witness also may not testify to the legal 

implications of conduct; the court must be the jury's only source of law."22 

 B. Expert Testimony on Policy Ambiguity 

Insurance litigation often addresses the meaning of policy terms and it is 

not uncommon for the plaintiff to advance the argument that the policy is 

ambiguous and must be construed against the insurer.  For example, in Green 

Machine Corp. v. Zurich Am. Ins. Group,23 the plaintiff offered the expert report 

of a law professor who opined that the insurance clause at issue was 

ambiguous.  The court declined to consider the report because "whether a 

contract provision is ambiguous is a question of law for the court.  Expert 

testimony that expresses a legal conclusion is improper.  Thus, an expert is 

prohibited from offering his opinion as to the legal obligations of parties under a 

contract."24  Similarly, in Montecello Ins. Co. v. City of Miami Beach,25 the court 

was required to construe an insurance policy.  The court noted that ambiguous 

policy provisions must be construed against the insurer.  In a non-jury trial, the 

insurer offered expert and other parol testimony regarding the insurance 

industry's customs and usage pertaining to the policy provision at issue.  The 

court rejected that testimony as "not useful," "persuasive" or "conclusive" 

because the construction of a policy is a question of law for the court. 

However, where a policy uses terms that have acquired a specialized 

meaning in the insurance industry, some courts admit expert testimony 

concerning the usage of those terms.  See, e.g., Seneca Ins. Co. v. Wilcock,26 

                                                 
21 Montgomery v. Aetna Cas. & Sur. Co., 898 F.2d 1537 (11th Cir. 1990). 
22 Montgomery, 898 F.2d at 1540, 1541. 
23 Green Machine Corp. v. Zurich Am. Ins. Group, 2001 WL 1003217 (E.D. Pa. Aug. 24, 2001), aff’d, 

313 F.3d 837 (3d Cir. 2002). 
24 Id. at *6. 
25 Monticello Ins. Co. v. City of Miami Beach, 2009 WL 667454 (S.D. Fla. Mar. 11, 2009). 
26 Seneca Ins. Co. v. Wilcock, 2007 WL 415141 (S.D.N.Y. Feb. 25, 2007). 
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where an insurance industry executive proposed to opine regarding the 

meaning of the words "loss" and "claim" as they are generally understood in the 

insurance industry.  The court permitted that testimony but declined to allow the 

expert to opine on the application of those terms to the facts at issue in the 

case.  The court held that the expert was not competent to offer opinions on the 

ultimate legal issues before the court.  Some courts couch the grounds for 

admitting such extrinsic evidence on the existence of an ambiguity, while others 

appear to hold that either an ambiguity or the existence of technical terms in 

need of explanation constitutes a reason for admission.27 

 C. Expert Testimony on Claims Handling 

Bad faith cases spring from claims handling gone awry.  Experts are 

frequently proffered to speak for and against the insurer's handling of the 

insurance claim at issue.  Claims handling issues include the insurer's 

investigation of the claim, the insurer's communications with its policyholder, the 

insurer's approach to settlement, and whether the insurer fulfilled its fiduciary 

responsibility to protect the policyholder.  First party bad faith claims involve 

allegations that the insurer arbitrarily denied the policyholder's claim without 

sufficient investigation or failed to promptly settle the claim for a fair amount.  

Third party claims typically focus on the insurer's failure to consider settlement 

opportunities, thus exposing the policyholder to an excess judgment; failure to 

provide an adequate defense resulting in an excess judgment against the 

policyholder; failure to keep the policy holder informed; and whether the insurer 

unduly placed its own interests ahead of the policyholder’s interests.28 

Evaluating admissibility of expert testimony on claims handling practices 

often challenges the court to determine whether the expert is offering testimony 

on how insurers do their job or is instead voicing a legal opinion.  For example, in 

Travelers Indemnity Co. of Ill. v. Royal Oak Enterprises, Inc.,29 the policyholder 

proposed to call an experienced claims handler to opine on the insurer’s duties 

                                                 
27 Travelers Indem. Co. v. Scor Reinsurance Co., 62 F.3d 74, 78 (2d Cir. 1995) (court may admit 

extrinsic evidence regarding industry practice to interpret ambiguous portions of contract, but 

may not use extrinsic evidence to “alter the meaning” of the contract). 
28 The nature of the expert testimony in any bad faith case will necessarily depend on the forum's 

definition of bad faith, which varies widely from state to state.  For example, bad faith is 

considered a tort in many states, a breach of contract in other states, and a statutory violation in 

others.  Some states require proof of "outrageous" or "unconscionable" conduct.  Others adopt 

the "wrongful" conduct standard, which may imply recklessness or negligence.  Some states 

pose the "fairly debatable" standard to evaluate the insurer's conduct; others look to whether 

the insurer conduct was reasonable.  In Florida, the court evaluates the bad faith issue on the 

"totality of circumstances" and whether the insurer placed its own interests before the 

policyholder's interests. 
29 Travelers Indemnity Co. of Ill. v. Royal Oak Enterprises, Inc., 2004 WL 3770571 (M.D. Fla. Aug. 20, 

2004).  This case was an action for declaratory judgment, not bad faith. 
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to defend and indemnify.  The insurer moved in limine to strike or limit the 

expert’s testimony.  The court noted that experts cannot offer legal opinions 

because doing so would invade the province of the court, i.e., the extent of 

coverage is a question of law left to the court’s determination.  Nevertheless, 

the court declined to exclude the testimony because it offered opinions as to 

the customs and practices of the insurance industry concerning the disputed 

issues.  The court explained: 

[W]here, as here, the substance of the expert’s testimony concerns 

ordinary practices and trade customs which are helpful to the fact-

finder’s evaluation of the parties’ conduct against the standards of 

ordinary practice in the insurance industry, his passing reference to 

a legal principle or assumption in an effort to place his opinions in 

some sort of context will not justify the outright exclusion of the 

expert’s report in its entirety. (emphasis supplied)30 

In Empire Lumber Co. v. Indiana Lumbermans Mut. Ins. Co.,31 the plaintiff 

alleged that the insurer committed bad faith in handling a first party fire loss 

claim.  The insurer moved to exclude the plaintiff’s expert testimony because it 

included legal conclusions as to various statutes and regulations and to the 

meaning and application of the insurance contract, including the extent of the 

insurer’s bad faith.  The court held that expert testimony concerning an ultimate 

issue is not per se improper and it is not objectionable because it embraces the 

ultimate issue to be decided by the trier of fact.  However, an expert cannot 

offer an opinion on the ultimate issue of law, which remains the province of the 

court.  The court excluded obvious legal conclusions of the expert (e.g., certain 

conduct “is a violation of” the relevant statute) but refused to strike all of the 

testimony because certain legal references were relevant to the insurer’s claims 

handling practices: 

[A]s part of its own case and to counter ILM’s anticipated position 

that its conduct was appropriate, Empire Lumber is permitted to 

offer expert testimony speaking to ILM’s duty under the 

circumstances and whether, in fact, ILM complied with that duty of 

care.  This inquiry no doubt embraces legal questions concerning 

the meaning and interpretation of the applicable insurance 

contract/policy, but is nonetheless relevant as foundation to Mr. 

Shemchuk’s opinion as to whether ILM’s coverage decisions were 

done in bad faith.  To do so, Mr. Shemchuk must set forth ILM’s duty 

(in part, by commenting upon the underlying contract/policy), and 

his opinion that ILM did or did not comply with that duty, before Mr. 

                                                 
30 Id. at *2. 
31 Empire Lumber Co. v. Indiana Lumbermens Mut. Ins. Co., 2012 WL 5831196 (D. Idaho Nov. 16, 

2012). 



 

 

10 
 

Shemchuk can offer any opinion as to whether or not ILM’s conduct 

was reasonable and/or breached any applicable industry 

standards.  This is a fine line, to be sure.  (emphasis supplied)32 

Employers Reinsurance Corporation v. Mid-Continent Cas. Co., 33 

demonstrates how a court walked the “fine line” in reconciling an expert's 

inadmissible legal opinions with the expert's testimony regarding the policy’s 

“meaning in light of insurance industry customs and practices.”   Employers 

Reinsurance was a declaratory judgment action regarding a reinsurer’s 

obligation to reimburse an insurer for legal expenses related to three declaratory 

judgment actions filed by the insurer against its own insureds.  The insurer alleged 

that the reinsurer breached its duty of good faith and fair dealing by not paying 

the reimbursement claims.  The insurer proposed to call an experienced claims 

examiner to testify as an expert regarding numerous issues, including the custom 

and practice in the industry regarding the general duties of an insurer in 

investigating and settling claims; the interpretation of the terms “loss,” “waiver” 

and “estoppel” in the reinsurance agreement according to industry practices; 

his understanding of the duty of good faith and fair dealing; his opinion that the 

legal fees were within the definition of “claims expense” and his conclusion that 

the reinsurer denied the claim in bad faith. 

The court resolved the dispute by announcing a number of rules for 

evaluating the admissibility of an expert’s testimony: 

(1) Objections to the expert’s qualifications were overruled 

based on the expert’s specialized knowledge gained through 

experience, training, or education as set forth in Rule 702.  

Arguments questioning his experience and qualifications 

could be brought out at trial to attack the weight of his 

testimony. 

(2) Under Rule 704(a) an expert may testify to an opinion even if 

the opinion embraces an ultimate fact issue.  The expert may 

refer to the law in expressing his opinion; however he may not 

apply the law to the facts to form a legal opinion. 

(3) The expert’s opinions regarding policy interpretation are 

admissible if the court determines that the policy is 

ambiguous.  Interpretation of an ambiguous policy is a mixed 

                                                 
32 Id. at *3. 
33 Employers Reinsurance Corp. v Mid-Continent Cas. Co., 202 F. Supp. 2d 1212, 1217 (D. Kansas 

2002). 
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question of law and fact for the jury to resolve under proper 

instruction.34 

(4) The court, not the expert, will define the terms, waiver and 

estoppel.  Expert testimony regarding the meaning of legal 

terms is not appropriate.  Likewise, the court will define the 

duty of good faith and fair dealing and so instruct the jury.  

The expert’s opinion that the reinsurer breached its duty of 

good faith and fair dealing would not be admitted – whether 

a legal duty exists is a question of law for the court.  The 

expert may not attempt to apply the law to the facts and 

testify to a legal conclusion based on the facts.35 

 Similarly, in Lone Star Steakhouse and Saloon, Inc. v. Liberty Mutual Ins. 

Group,36 the court allowed an attorney/claims handler to offer opinions on the 

standards and practices of the insurance industry as they relate to timely 

investigation, reservation of rights, coverage determinations and whether the 

insurer conformed to those standards.  The court declined to allow the expert to 

testify regarding the meaning of policy terms or that the insurer was barred by 

estoppel from denying coverage.  The court said it would define those terms for 

the jury, which could apply those instructions to the facts. 

 Thomas F. Segalla, a co-author of Couch on Insurance 3d has suggested 

certain standards for assessing the parameters of a bad faith expert's testimony: 

(1) Testimony about how insurance claims are managed and 

evaluated and the statutory or regulatory standards to which 

insurance companies must adhere could be helpful to the 

jury in evaluating whether the claim was handled in bad faith. 

(2) The expert witness cannot provide legal conclusions that the 

insurer violated a particular statute or that the insurer acted in 

bad faith. 

(3) The expert witness can testify that, based upon expertise and 

experience, the insurer had no reasonable basis for its 

actions.37 

                                                 
34 Many courts would construe an ambiguous contract against the insurer and not receive 

evidence as to what the parties meant.  See Monticello Inc. Co. v. City of Miami Beach, supra. 

note 25. 
35 Employers Reinsurance, 202 F. Supp. 2d at 1216-18. 
36 Lone Star Steakhouse and Saloon, Inc. v Liberty Mut. Ins. Group, 343 F. Supp. 2d 989 (D. Kan. 

2004). 
37 Bad Faith As A Continuum:  From Claim to Trial, Thomas F. Segalla, p. 152. 
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In Ji v. Bose Corp., the court noted that "the line is not always clear 

between impermissible testimony about what the law is and permissible expert 

testimony about standard industry practice."38  Thus, in short, the "challenge for 

the parties, then, is to structure expert testimony to avoid intruding on the 

province of the court.  Focusing on the expert's analysis on industry know-how 

reduces the risk that the opinion will be struck as a legal conclusion."39  

 

 

D. Cumulative Expert Testimony Will Be Excluded 

 Litigants often follow the inclination that “more is better.”  However, under 

Federal Rule of Evidence 403, the court has broad discretion to exclude 

evidence that it deems needlessly cumulative.  “Unnecessarily similar and 

cumulative expert testimony may create a risk that a jury will resolve differences 

in expert opinion by “counting heads” instead of by giving fair consideration to 

the quality and credibility of each expert’s opinions.”40   

 Expert testimony may be considered cumulative where there is 

“substantial overlap” between the areas on which two experts will testify.  

However, testimony on the same topic by different experts is not needlessly 

cumulative where the experts will testify from different professional 

perspectives.41  For example, in Geico Cas. Co. v. Beauford,42 the insurer moved 

to limit the number of expert witnesses in a bad faith case where its opponent 

proposed to offer the opinions of two insurance industry experts and an attorney 

experienced in bad faith claims.  The court held that the two claims handling 

experts would offer similar and cumulative testimony and thus, one would be 

precluded from testifying.  However, the Court did not exclude the attorney’s 

testimony43 because it came from a different perspective. 

Similarly, in Mendez v. Unitrin Direct Prop. & Cas. Ins. Co.44 the court 

denied the insurer’s motion in limine where the plaintiff proposed to call an 

expert adjuster to opine whether the insurer’s claims handling was in 

                                                 
38 Ji v. Bose Corp., 538 F. Supp. 2d 354, 359 (D. Mass. 2008). 
39 Anna P. Engh "Standards for Admissibility of Insurance Expert Testimony" 2009, ICLC Seminar, 

March 2009.  Engh's article offers examples of permissible and impermissible expert testimony in 

bad faith cases. 
40 Royal Bahamian Association, Inc. v. QBE Ins. Corp., 2010 WL 4225947 (S.D. Fla. Oct. 21, 2010). 
41 Id. 
42 Geico Casualty Co. v. Beauford, 2007 WL 2412974 (M.D. Fla. Aug. 21, 2007). 
43 The court did indicate that the testimony might be excluded at trial if it appeared to be 

cumulative.  
44 Mendez v. Unitrin Direct Prop. & Cas. Ins. Co., 2007 WL 2696795 (M.D. Fla. Sept. 12, 2007). 
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accordance with claims adjusting industry standards and an expert attorney to 

testify regarding legal duties owed to the plaintiff by his attorneys.  The court 

held that the experts’ subject matter appeared to be different, although the 

insurer had the right to again raise the issue of cumulative testimony at trial.  

And, in Salerno v. Auto Owners Ins. Co.45 the plaintiff in a bad faith case 

proposed to call an attorney frequently hired by insurers to represent 

policyholders to testify regarding the duties owed by the insurer to the 

policyholder and whether the insurer met those duties.  The plaintiff also 

intended to call an experienced claims handler to testify about the duties an 

insurer owes to its insureds.  The court held that because the experts were 

testifying from “different perspectives,” their testimony would not be cumulative. 

 

E. Expert Opinion Regarding Motivation or State of Mind 

 As a general rule an expert may not offer an opinion on the "motives" or 

"state of mind" of the parties or others involved in the litigation.46  Opinions about 

the parties' intentions or motivations are outside the scope of expert testimony.  

These issues are to be determined by the jury based upon the evidence.  An 

expert is not in a better position than the jury to assess another's subjective 

intent.  As one court colorfully put it, testimony as to another’s state of mind 

“seems more suited to the mind-reader’s booth on a carnival midway than to 

the witness box in a courtroom.”47  Moreover, testimony about what one party 

would have done had the other party acted differently may similarly be 

excluded as unreliable speculation.48   

In Gallatin Fuels Inc. v. Westchester Fire Ins. Co.,49 the insured sued to 

recover policy benefits and also alleged that the insurer acted in bad faith.  The 

plaintiff's expert proposed to testify as to a number of issues.  The court held that 

the expert should not be permitted to testify as to his opinion on the application 

of the policy to the claim because this was an impermissible legal conclusion.  

However, the court did allow the expert to testify as to his opinion on the insurer's 

violation of various insurance statutes as support for the expert's opinion that the 

insurer acted in bad faith.  The expert also opined that it was the claim handler’s 

"intention from day one" to deny coverage.  The court excluded this testimony, 

holding that an expert may not opine as to what another individual thought, 

believed or felt.   
                                                 
45 Salerno v. Auto Owners Ins. Co., 2007 WL 106538 (M.D. Fla. Jan. 9, 2007). 
46 Astra Zeneca LP v. Tap Pharm. Products, Inc., 444 F. Supp. 2d 278, 293 (D. Del. 2006), holding 

that experts are not permitted to testify regarding intent, motive, state of mind, or evidence by 

which state of mind may be inferred. 
47 SEC v. Handgis, 1995 WL 133769, at *1 (S.D.N.Y. Mar. 28, 1995).   
48 See, e.g., NN&R, Inc. v. One Beacon Ins. Group, 2006 WL 2845703, at *3  (D.N.J. Sept. 29, 2006). 
49 Gallatin Fuels Inc. v. Westchester Fire Ins. Co., 410 F. Supp. 2d 417 (W.D.Pa. 2006). 



 

 

14 
 

Not all courts follow this rule.  For example, in Kemm v. Allstate Property & 

Casualty Inc. Co.,50 the insurer sought to depose the claimant's attorney 

regarding his reasons for rejecting a settlement offer.  The plaintiff argued that 

the attorney's motives and behavior were irrelevant and sought a protective 

order prohibiting the insurer from eliciting evidence relating to the mental 

impressions of the claimant's attorney.  The court held that the motives and 

conduct of the attorney were relevant in addressing whether the insurer had a 

reasonable opportunity to settle the underlying claim.  Bad faith failure to settle 

requires an evaluation of whether there was a realistic possibility of settlement 

and conduct by underlying claimant's counsel during settlement negotiations 

may be relevant and admissible.  Moreover, in Mendez v. Unitrin Direct Property 

& Casualty Ins. Co.,51 the defendant insurer proffered testimony regarding the 

issue of whether the underlying plaintiff and his attorney were willing to settle.  

The court held that evidence and argument regarding the motive or conduct of 

the underlying plaintiff was relevant and should not be prohibited. 

In Kearney v. Auto-Owners Insurance Co.,52 the plaintiff moved to exclude 

opinion testimony from the insurer's experts regarding the motives of the 

plaintiff's counsel regarding settlement on the ground that the opinion was not 

the proper subject of expert testimony and would amount to speculation.  The 

insurer argued that the motives were relevant to the issue of whether the case 

could be settled.  The court agreed with the insurer that the evidence would be 

relevant and not pure speculation, however, the court denied the plaintiff's 

motion without prejudice to its being raised at trial when the specific objections 

would be reconsidered. 

F. Expert Opinion Regarding Credibility 

As a general rule an expert may not opine on the credibility of another 

witness. Witness credibility is solely the province of the jury and experts may not 

testify on such matters.  Experts are not permitted to offer reasons why the 

testimony of certain witnesses should be discounted.53  Questions, including 

hypotheticals, that call upon a witness to resolve disputed facts, reconcile 

conflicting testimony or assess the credibility of other witnesses are not within an 

expert's province.54 

G. Expert Testimony in Institutional Bad Faith Cases 

                                                 
50 Kemm v. Allstate Property & Cas. Ins. Co.,2009 WL 1954146 (M.D. Fla. July 7, 2009). 
51 Mendez v. Unitrin Direct Property & Cas. Ins. Co., 2007 WL 2696795 (M.D. Fla. Sept. 12, 2007). 
52 Kearney v. Auto-Owners Ins. Co., 2009 WL 3712343 (M.D. Fla. Nov. 5, 2009). 
53 United States v. Samara, 643 F.2d 701 (10th Cir. 1981). 
54 United States v. Stephens, 73 F.2d 695 (9th Cir. 1934). 
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Institutional bad faith claims allege that the insurer's patterns and 

practices created an organizational environment that fostered the alleged bad 

faith.  The plaintiff's focus is directed at the insuring institution rather than the 

claims handler.  State Farm Mut. Auto Ins. Co. v. Campbell55 is a classic example.  

The insureds contended that they suffered an excess liability judgment because 

the insurer implemented a scheme to reduce liability payments and increase 

profits.  See also Zilisch v. State Farm Mut. Auto Ins. Co.56 where the plaintiff 

contended that the insurer set arbitrary claim payment goals for its claims 

handlers and rewarded them with promotions and raises for achieving those 

goals. 

Institutional bad faith claims provide fertile ground for expert testimony.  

"The proper expert will not only explain how the carrier's conduct falls below 

industry standards but also how the carrier profits financially as a result."57  

Practices and standards of the insurance industry are clearly beyond the ken of 

the normal juror.  An experienced insurance expert may be used to explain 

claims handling standards and compare those standards to the practices of the 

insurer accused of bad faith. 

For example, in Hangarter v. Provident Life and Accident Ins. Co.,58 the 

insurer was sued for bad faith for terminating the plaintiff's disability benefits.  The 

plaintiff contended that the insurer had implemented an internal system 

designed to terminate expensive disability benefits for professionals who could 

no longer practice their occupation.  The court held that expert testimony that is 

otherwise admissible should not be excluded because it addresses the ultimate 

jury issue.  The expert was permitted to testify that the insurer deviated from 

industry standards because he did not offer a legal conclusion that the insurer 

actually acted in bad faith.  An expert witness may "refer to the law" in 

expressing an opinion to aid the jury in understanding the facts in evidence, 

even though reference to those facts is couched in legal terms. 

CONCLUSION 

Expert testimony features prominently in bad faith litigation.  Under 

Federal Rule of Evidence 702, for expert testimony to be admissible, the 

proponent must demonstrate:  1) that the expert is qualified, 2) that the 

testimony is reliable, and 3) that the testimony will assist the trier of fact in 

understanding the facts or determining an issue in the case.  The reliability 

requirements of Daubert and Kumho Tire apply to non-scientific experts of the 

                                                 
55 State Farm Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408 (2003). 
56 Zilisch v. State Farm Mut. Auto Ins. Co., 995 P.2d 276 (Ariz. 2000). 
57 "Proving Institutional Bad Faith - Putting the Insurer's Practices and Procedures on Trial," Jason 

Mazer, ABA ICLC CLE Seminar March 3-5, 2011. 
58 Hangarter v. Provident Life and Accident Ins. Co., 373 F.3d 998 (9th Cir. 2004). 
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sort typically employed in bad faith litigation.  In such cases the reliability inquiry 

tends to focus on the expert's qualifications and experience, rather than any 

particular "methodology," although there must be a link between the expert's 

experienced-based knowledge and his opinions. 

For every more specific "rule" stated by courts under each of these three 

general areas, a counter-rule can be found.  Which rule is applied will depend 

on the court's reaction to the totality of the facts presented.  Reported decisions 

tend to be fact specific, and turn on the trial court's perception of the usefulness 

or necessity of expert testimony; whether the expert is offering an opinion that 

has a substantial basis in the expert's knowledge or experience; and whether 

the expert is merely offering a subjective opinion.  The trial court's decision is 

reviewed on appeal under the liberal abuse of discretion standard. 

The following points should be considered in proffering or opposing expert 

testimony in a bad faith case: 

(1) The expert's experience in the insurance industry.  Experience in 

dealing with the specific issues involved in the bad faith claim enhances the 

likelihood that the expert will be deemed qualified.  The expert needs to be able 

to articulate why his experience elevates his opinion on industry standards 

above speculation or subjective reaction, i.e., the opinion must be based on a 

reliable methodology and not merely the expert's ipse dixit. 

(2) More than one expert is helpful but cumulative expert testimony will 

not be allowed.  Consider using a claims handler and an attorney to persuade 

the court that the opinions offer different perspectives. 

(3) Pure legal opinions will be excluded.  However, the expert may refer 

to the law as a framework for explaining industry standards and the "duty" of the 

insurer.  The ability of the expert to explain his opinions in terms of industry 

standards enhances the admissibility of those opinions. 

(4) The expert may not comment on the motives or credibility of the 

parties or other witnesses.  However, by explaining industry standards or 

common practices pertaining to insurance claims, the expert can set the stage 

for counsel's argument.  This is particularly important in cases dealing with bad 

faith "set ups" where the insurer has the burden to demonstrate that the 

claimant was not interested in settling. 

(5) Experts have enhanced importance in claims alleging institutional 

bad faith or seeking punitive damages because the expert's description of 

industry standards and practices provides a framework for evaluating the 

specific conduct of the insurer. 
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(6) Remember that experts can be impeached on the same basis as 

any other witness.  For example, a "jury is entitled to know the extent of the 

financial connection between the party and the witness and the cumulative 

amount a party has paid an expert during their relationship.59  Therefore, an 

expert who testifies multiple times for the same party or the party's lawyer may 
be subject to question. 

                                                 
59 Allstate Ins. Co. v. Boecher, 733 So. 2d 993, 997 (Fla. 1999). 
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Institutional Bad Faith –  
Putting The Insurer’s Practices And 
Procedures On Trial 
 
Jason S. Mazer1 
Cary D. Steklof 
Ver Ploeg & Lumpkin, P.A.  
Miami, Florida 
 

INTRODUCTION 

Institutional bad faith cases are won or lost in discovery.  This article aims to provide practical 

advice to counsel who seek an explanation for what appears to be systemic unfair claim handling.  In 

recent years, some carriers have adopted business practices that inexorably conflict with accepted industry 

standards for good faith claim handling.2  Perhaps because of corporate pressure to keep the bottom line 

myopically in focus, insurance companies have increasingly employed strategies designed to deprive the 

policyholder of the benefit of its bargain under the insurance contract.  As these practices have evolved, 

carriers have become better at disguising their existence, purpose and effect.  Nevertheless, certain 

records must be internally maintained by the carrier in order to evaluate those charged with driving down 

aggregate claim payments.  Ultimately, the success of an institutional bad faith case hinges on the 

policyholder’s ability to discover information evidencing these unfair business practices and to coherently 

present that evidence to a jury.         

                                                 
1 By Jason S. Mazer and Cary D. Steklof.  Mr. Mazer is a shareholder with Ver Ploeg & Lumpkin, P.A., in Miami, 
Florida, where he represents corporate, municipal and individual policyholders in all manner of first and third-party 
coverage and bad faith disputes with insurance carriers.  Mr. Mazer also serves as co-chair of the ICLC’s bad faith 
subcommittee.  Mr. Steklof is an associate attorney with the firm and is also resident in the Miami office. 
2 See, e.g., DAVID J. BERARDINELLI, ET AL., FROM “GOOD HANDS” TO BOXING GLOVES (2006).  See also, JAY M. 
FEINMAN, DELAY, DENY, DEFEND (2010).   
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 To present a compelling institutional bad faith case, counsel must discover not only the means by 

which the carrier underpays claims but also the methods employed to ensure the cooperation of the entire 

claim department.   This evidence should then be explained to the jury by an expert qualified to contrast 

the carrier’s actual behavior with accepted industry standards for good faith claim handling.  Rest assured, 

however, that institutional bad faith cases are not for the faint of heart, and the uninitiated should expect 

well-funded resistance to any effort to peek behind the industry’s curtain.   

 This article will accordingly discuss methods of proving a carrier’s “general business practice,” 

suggest certain information to seek during discovery and, finally, offer guidance on effective use of expert 

testimony in institutional bad faith cases.  Armed with the proper evidentiary  foundation, a qualified 

expert is capable of exposing abusive practices for what they are: a concerted effort to maximize the 

carrier’s profit at the expense of policyholders and claimants. 

I.  Establishing a General Business Practice 

 In many jurisdictions, either the enabling statute or common law define the quantum of proof 

required to establish a general business practice.  In Florida, for example, proof of an unlawful general 

business practice is required for imposition of punitive damages.  Not surprisingly, Florida law requires 

an aggrieved policyholder to demonstrate that the particular unfair practice not only harmed her but also 

reflects the carrier’s standard operating procedure.  The statute provides, in relevant part: 

No punitive damages shall be awarded under this section unless the acts giving 
rise to the violation occur with such frequency as to indicate a general business 
practice and these acts are: 

  (a)  Willful, wanton, and malicious; [or] 
  (b)  In reckless disregard for the rights of any insured . . .3 
 
Florida precedent confirms that evidence of “other similar claims” is one way to demonstrate the requisite 

frequency.  In Howell-Demarest v. State Farm Mut. Auto. Ins. Co.,4 an insured alleged that State Farm’s 

failure to pay her medical bills under her separate medical pay coverage in order to maximize her PIP 

                                                 
3 FLA. STAT. § 624.155(5) (2010).   
4 Howell-Demarest v. State Farm Mut. Auto. Ins. Co., 673 So. 2d 526 (Fla. Dist. Ct. App. 1996).   
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benefits was an unfair practice committed by State Farm with such frequency as to warrant punitive 

damages.  As evidence of this “general business practice,” the insured relied upon three other reported 

decisions where State Farm engaged in similar conduct.  In denying State Farm’s motion for summary 

judgment, the Fourth District Court of Appeal noted: 

If in fact State Farm has a “general business practice” of not allocating, i.e., not 
paying out benefits as they are clearly required to do under the law, that, in our 
opinion, would be the type of conduct for which the insured could recover 
punitive damages.5 
 

But the appellate court held that the plaintiff’s claim in addition to three other instances were insufficient 

to establish a general business practice.6  Though Florida law is unclear on how many “other claims” 

would be sufficient, there are alternatives.   

In Florida, a plaintiff “need only show evidence of ‘other acts,’ not ‘other claims,’ to show a 

general business practice.”7  Howell-Demarest has been interpreted as “standing only for the more limited 

proposition that, in order to show a general business practice, a plaintiff must establish ‘other acts’ outside 

his own claim . . .”8  The plaintiff must present “evidence of more than just [a plaintiff’s] own claim that 

would permit a reasonable jury to conclude that the insurer engaged in unfair acts as a general business 

practice.”9  Case law suggests that a general business practice may be proved by the following:  (1) 

testimony of the insurance company through its employees and executives that the handling of a 

particular claim was in conformity with its general business practices;10 (2) testimony of company 

witnesses confirming the existence of company policies or programs that necessarily give rise to statutory 

                                                 
5 Howell-Demarest, 673 So. 2d at 529.  
6 Howell-Demarest, 673 So. 2d at 529.  
7 Jablonski v. St. Paul Fire & Marine Ins. Co., 2010 WL 1417063, at *6 (M.D. Fla. Apr. 7, 2010).   
8 Jablonski, 2010 WL 1417063 at *6.   
9 Jablonski, 2010 WL 1417063 at *6 (quoting Shannon R. Ginn Constr. Co. v. Reliance Ins. Co., 51 F. Supp. 2d 
1347, 1353-54 (S.D. Fla. 1999)).   
10 See, e.g., Ingalls v. Paul Revere Life Ins. Co., 561 N.W.2d 273 (N.D. 1997) (using testimony from an insurer 
claim representative concerning a particular practice not being “unusual” as evidence of a general business practice).  
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violations;11 (3) internal insurance company documents adopting standards for the proper investigation of 

claims; (4) documents establishing corporate bonus pools tied to claim payout;12 and (5) expert testimony 

concerning company practices and procedures.13   

Cases from other jurisdictions similarly endorse alternative ways for a policyholder to establish 

the requisite “frequency” of the unfair conduct.14  In Dodrill v. Nationwide Mut. Fire Ins. Co.,15 West 

Virginia’s Supreme Court upheld a jury verdict predicated upon a finding that Nationwide had violated 

certain portions of West Virginia’s Unfair Claim Settlement Practices Act with sufficient frequency to 

indicate a general business practice.16  In doing so, the court noted that while “an isolated scenario is not 

sufficient” to prove a general business practice, other potential methods of showing “frequency” exist 

without having to present evidence of “other similar claims”:   

[S]eparate, discrete acts or omissions, each of which constitute violations of different 
sub-paragraphs of [the Code] may indeed demonstrate a “general business practice” in 
the handling of a single claim, the focus of which would tend to show frequent and rather 
general disregard for the several proscriptions set out by the relevant statute.  Or, as may 
be inferred from the evidence found in the record before us, there may be a series of 
separate and discrete acts or omissions, indicative of the habit, custom, usage, or business 
policy or policies regarding the handling of a particular type or size of claim, which, if 
found to violate one or more of the sub-paragraphs of the subject statute, would tend to 
show frequent disregard of the subject statute.17 

 

                                                 
11 See, e.g., Dodrill v. Nationwide Mut. Fire. Ins. Co., 491 S.E.2d 1, 12-13 (W. Va. 1997).  
12 See, e.g., Royal Marco Point I Condominium Assoc., Inc. v. QBE Ins. Co., No. 2:07-cv-00016-CEH-SPC (M.D. 
Fla. June 30, 2010) (Opinion & Order on plaintiff’s proffer of evidence) (plaintiff who demonstrated a substantial 
basis for its punitive damages claim was permitted “to engage in ‘other claims’ discovery as well as net worth, 
financial incentive, and money-flow discovery”). 
13 See, e.g., Ingalls, 561 N.W.2d 273 (noting three sources of “general business practices” proof: testimony of an 
expert, an insurer internal memo, and testimony from an insurer’s claim representative concerning a particular 
practice not being “unusual”). 
14 Unfair Insurance Practices Statutes like Florida’s are typically based on the model act authored by the National 
Association of Insurance Commissioners.  Thus, interpretations from other states are instructive. 
15 Dodrill, 491 S.E.2d 1. 
16 The relevant West Virginia statute is similar to FLA. STAT. § 626.9541(1)(i)(3), and states that “no person shall 
commit or perform with such frequency as to indicate a general business practice any of the following . . .”  W. Va. 
CODE § 33-11-4(9) (2010) (emphasis added). 
17 Dodrill, 491 S.E.2d at 12-13 (emphasis added).   
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The court noted that in a so-called “single claim” case, the finder of fact, viewing the evidence as a whole, 

should be able to conclude that the practices at issue constitute multiple violations of the statute and are 

“sufficiently pervasive or sufficiently sanctioned by the insurance company that the conduct can be 

considered a ‘general business practice’ and can be distinguished by fair minds from an isolated event.”18   

 Subsequently, in Jackson v. State Farm Mut. Auto. Ins. Co.,19 the West Virginia Supreme Court 

expressly rejected the contention that some form of statistical analysis pertinent to other claims would be 

necessary to show a general business practice.20  Rather, the court approved the common sense view that 

proof of other violations by the same insurance company could be obtained from “its claims agents, or 

from any person who is familiar with the company’s general business practice in regard to claim 

settlement.”21   

 In Ingalls v. Paul Revere Life Ins. Co.,22 the Supreme Court of North Dakota affirmed a punitive 

damage award against Paul Revere.  The court pointed to three sources of “general business practices” 

proof: the testimony of an expert; an internal Paul Revere memo whereby it offered raises and job 

retention to “finalize” a certain percentage of claims; and, testimony from a Paul Revere claims 

representative concerning a particular prohibited practice not being “unusual.” 

 Yet other evidence of a general business practice was considered by the courts in Utah and, 

ultimately, the United States Supreme Court in State Farm Mut. Auto. Ins. Co. v. Campbell.23  As the 

original opinion of the Utah Supreme Court made clear, the evidence supporting punitive damages 

included the testimony of an expert and consideration of State Farm’s “Performance, Planning and 
                                                 
18 Dodrill, 491 S.E.2d at 13.  
19 Jackson v. State Farm Mut. Auto. Ins. Co., 600 S.E.2d 346 (W. Va. 2004).  
20 Jackson, 600 S.E.2d at 357.   
21 Jackson, 600 S.E.2d at 357 (quoting Jenkins v. J.C. Penney Cas. Ins. Co., 280 S.E.2d 252, 260 (W. Va. 1981)).  
Under Rule 406, evidence of the routine practice of an organization is relevant to prove the organization’s conduct 
on a particular occasion was in conformity with the routine practice.  FED. R. EVID. 406.  “The existence of . . . 
business custom may be established by a knowledgeable witness’s testimony that there was such a habit or 
practice.”  KENNETH S. BROWN, ed., 1MCCORMICK ON EVIDENCE § 195, at 786 (6th ed. 2006).      
22 Ingalls, 561 N.W.2d 273. 
23 State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003). 
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Review” policy, which “individually rewarded those insurance adjusters who paid less than market value 

for claims,” coupled with the destruction of documents relative to incentivizing profits.24      

 Even though case law elucidating the requisite quantum of “general business practice” proof is 

scarce, the author suggests the following ways to establish the required frequency of an unfair practice: 

(1) testimony of corporate witnesses acknowledging that the particular claim at issue was handled 

appropriately and in compliance with the carrier’s practices and procedures for good faith claim handling; 

(2) company documents identifying company practices or procedures; (3) testimony of an expert witness 

concerning the company’s general business practices; (4) testimony by the company’s former employees 

concerning the same; and (5) evidence of other similar claims.   

 We now turn to the type of evidence counsel should seek in discovery. 

II.  The Anatomy of Discovery:  Evidence at the Heart of the Institutional Bad Faith Case 

At the core of any institutional bad faith case is the shrouded reality that the insurance carrier 

impermissibly underpaid claims in the aggregate in order to achieve a pre-determined financial objective.  

The nature of loss payment is a zero-sum game – every less penny paid on claims improves the carrier’s 

bottom line.  There is necessarily an inverse correlation between payout and profit, incentivizing the 

unscrupulous to develop claim handling practices designed to part with the least amount of money over 

the greatest period of time.  Unsurprisingly, laws regulating insurer bad faith are designed to penalize 

carriers who manipulate their claim handling process to reap unearned profit through underpayment or 

delay.  Many such statutes condemn, among other things, an insurance carrier’s failure to adopt and 

implement standards for the proper investigation of claims; misrepresentation of pertinent facts or 

insurance policy provisions; failure to acknowledge and act promptly on communications with respect to 

claims; and denial of claims without conducting a reasonable investigation.  The most compelling 

evidence of institutional bad faith is that which links the unlawful practices (how the company engages in 

                                                 
24 Campbell v. State Farm Mut. Auto. Ins. Co., 65 P.3d 1134, 1143, 1148 (Utah 2001), rev’d, 538 U.S. 408 (2003).  
See also Campbell v. State Farm Mut. Auto. Ins. Co., 98 P.3d 409, 420 (Utah 2004).   
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systemic abuse) with the means by which the carrier ensures claim department compliance to achieve its 

financial goals (why the company engages in systemic abuse).   

A. Carrier’s Compensation Programs and Employee Evaluations 

 A carrier cannot effectively tether its profit objectives to the manner in which it evaluates and 

pays claims without the assistance of the individuals directly charged with handling those claims.  

Institutional bad faith cases involve not only the manner in which the insurer investigated, adjusted, 

resisted, and litigated the particular claim at issue, but also whether the carrier’s actions are indicative of 

reprehensible company-wide practices warranting the imposition of punitive damages.25  Insurance 

carriers often seek to encourage certain desired employee behavior through compensation programs. 

 Personnel compensation and/or human resources manuals (or similar such documents) 

accordingly play a critical role in exposing the way in which institutional objectives are achieved through 

incentives.  Policyholder counsel should thoroughly explore how claim department personnel, from top to 

bottom, are evaluated by the company for job retention, promotion, demotion, pay raise, and any 

incentive compensation.  Discovery requests that seek information regarding the job performance and 

compensation of the employees who handled, or supervised the handling, of the policyholder’s claim are 

permissible in most jurisdictions.26  The Kentucky Supreme Court in Grange Mut. Ins. Co. v. Trude, for 

example, concluded that carrier compensation programs in general, and the manner in which the carrier 

evaluated the particular claim handlers at issue, are discoverable in an insurance bad faith case: 

Other information to be found in personnel files (e.g., related to job performance, 
bonuses, wage and salary data, disciplinary matters) is relevant to Wilder’s claim.  Job 
performance and disciplinary information could help show that the adjusters and their 
superiors engaged in bad faith practices in adjusting Wilder’s initial claim or that they 
had engaged in bad faith practices at other times.  This information could also show 
Grange’s knowledge or even approval of such practices.  This makes those portions of 
the personnel records related to job performance and disciplinary matters discoverable. 

                                                 
25 BMW of N. Am. v. Gore, 517 U.S. 559, 575 (1996) (“the most important indicum of the reasonableness of a 
punitive damage award is the degree of reprehensibility of the defendant’s conduct”).   
26 See, e.g., Florida First Fin. Grp., Inc. v. De Castro, 815 So. 2d 789, 791 (Fla. Dist. Ct. App. 2002).  See also Saldi 
v. Paul Revere Life, 224 F.R.D. 169, 184 (E.D. Pa. 2004) (finding evidence concerning compensation and incentives 
paid by an insurance company to its claims personnel is relevant in a bad faith case.)  
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Wilder claims that the compensation of Grange’s employees could be keyed to 

obtaining low settlements, which in turn might encourage bad faith practices by adjusters 
and other employees.  Wage, salary, and bonus data as to the employees described in the 
discovery requests shed light on this subject, as would the discovery requests as to how 
Grange’s overall compensation system works.  Thus, insofar as the requested personnel 
records relate to compensation of the employees involved and the other records relate to 
how Grange’s overall compensation system works, they are discoverable.27 

 
 To demonstrate how a carrier’s compensation program is designed to motivate unfair claim 

handling, a policyholder must both discover and decipher the matrix reflected in the company’s annual 

performance evaluations.  For most carriers, the evaluations are performed for all claim department 

personnel, including senior management.  And, whether an employee receives a raise or bonus, and its 

corresponding size, is typically tied directly to the employee’s ability to meet or exceed certain delineated 

company expectations.  While there is nothing patently improper about using incentive compensation 

programs to motivate employee production, that is certainly not the case where a claim representative or 

supervisor is rewarded for lowering “average paid claim,” “gross indemnity paid,” or for hitting certain 

pre-determined financial targets.  Insurance carriers have, however, become quite adept at camouflaging 

such evidence and expertise is often required to decode it. 

 B. Intra-Company Financial Reporting 

 For budgeting and management purposes, all insurance companies must track and evaluate claim 

experience in real time.  But the manner in which this information is disseminated, especially if a given 

claim unit is being measured against pre-determined financial objectives, may provide powerful evidence 

of institutional bad faith.  Policyholder counsel should accordingly seek to understand which claim 

department personnel receive loss ratio and/or combined ratio information, its format, and frequency. 

Paired with the performance evaluations, the financial reporting may elucidate the manner in 

which unit performance is tracked in real time and measured against pre-stated objectives.  Most carriers 

measure their claim department performance by evaluating loss ratios and combined ratios.  If the insurer 

                                                 
27 Grange Mut. Ins. Co. v. Trude, 151 S.W. 3d 803, 815 (Ky. 2004). 
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shares that financial information with individuals in the claim department responsible for evaluating or 

adjusting its policyholders’ claims or, even worse, incentivizes those adjusters (or their supervisors) to 

achieve predetermined financial results, the carrier will have violated a fundamental industry standard.  

Marrying compensation of claim handlers to actual financial results impermissibly encourages them to 

undervalue and delay claims.  In that scenario, both the carrier and its employee benefit at the expense of 

the policyholder who dutifully paid premiums for the promise of fair treatment in the event of a covered 

loss.  Claim department budgets, management reports analyzing loss and combined ratios, methods for 

sharing this financial information within the claim department, and manuals describing the carrier’s 

incentive compensation programs are all appropriate topics for discovery.28           

C. Demonstrating Insurance Carrier Recidivism 

The amount of an appropriate punitive damage award is largely dependent upon the 

reprehensibility of intentional conduct designed to maximize carrier profit at the expense of policyholders 

or claimants.  The reprehensibility of a carrier’s conduct vis-à-vis an individual policyholder may be 

demonstrated through the use of prior cases alleging unfair claim handling and/or seeking punitive 

damages, attendant settlements or judgments, and the carrier’s response (or failure to respond) by taking 

corrective action.  Evidence of prior punitive damage awards, the conduct upon which such awards were 

                                                 
28 Evidence that a company’s unfair claim handling practices were created or condoned to increase profit is 
probative of the company’s culpability, motive, and ultimately, the amount of punitive damages warranted.  See, 
e.g., Campbell, 538 U.S. at 415 (evidence of State Farm’s “Performance, Planning and Review” (“PP&R”) program, 
a scheme whereby State Farm attempted to meet its corporate fiscal goals by limiting payouts on claims company- 
wide, was probative of the carrier’s reprehensibility);  Goddard v. Farmers Ins. Co. of Oregon, 120 P.3d 1260, 1280 
(Or. Ct. App. 2005) (evidence of insurer’s hardball tactics of stonewalling, low-balling, and fraudulently 
manipulating the claims evaluation process for the purpose of building and maintaining a reputation for “toughness” 
in claims adjustment was relevant to the punitive damage analysis);  Alexander v. Hartford Life & Accident Ins. Co., 
2008 WL 906786, at *1-2 (N.D. Tex. Apr. 3, 2008) (insured is entitled to discover “the manner and formula by 
which [the insurer’s claim handling employees] are compensated, or show that these employees had a financial 
incentive to reduce benefits or deny . . . claims”); Royal Marco Point I Condominium Assoc., Inc. v. QBE Ins. Co., 
No. 2:07-cv-00016-CEH-SPC (M.D. Fla. June 30, 2010) (Opinion & Order on plaintiff’s proffer of evidence) 
(plaintiff asserting claim for punitive damages permitted “to engage in ‘other claims’ discovery as well as net worth, 
financial incentive, and money-flow discovery”); St. Paul Fire & Marine Ins. Co. v. Jablonski, No. 2:07-cv-00386-
JES-SPC (M.D. Fla. Apr. 14, 2008) (Order on plaintiff’s second request for production) (court granting discovery 
into loss pooling and servicing agreements bearing on claim handling practices and corporate net worth).   
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premised, and especially whether offending corporate policies remained unaltered can be persuasive.29  

Moreover, evidence of out-of-state conduct may be “probative [even if the conduct is lawful in the state 

where it occurred] when it demonstrates the deliberateness and culpability of the defendant’s action in the 

State where it is tortious, but that conduct must have a nexus to the specific harm suffered by the 

plaintiff.”30  Where a carrier’s in-state misconduct replicates prior transgressions, it may be punished 

more severely.31  As has been consistently recognized, the existence and frequency of similar past conduct 

is relevant to a determination of punitive damages.32   Further, the carrier’s awareness of any unlawful 

practices or procedures, and the steps taken (if any) to remedy any unfair claim handling practices 

brought to its attention via policyholder complaints, lawsuits, regulatory action, or the imposition of 

extra-contractual damages, are undeniably relevant to the reprehensibility analysis.33   

                                                 
29 See, e.g., Campbell, 538 U.S. at 426-27 (State Farm’s failure to report a prior $100 million punitive damages 
award in Texas to national headquarters was probative of the degree of the carrier’s reprehensible conduct).  
30 Campbell, 538 U.S. at 422. 
31 See Campbell, 538 U.S. at 423 (a recidivist may be punished more severely than a first offender because repeated 
misconduct is more reprehensible than an individual instance of malfeasance).   
32 See TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443, 462 n.28 (1993) (holding that “evidence of [the 
defendant’s] alleged wrongdoing in other parts of the country” is relevant in assessing whether “the scheme 
employed [by the defendant] in this case was part of a larger pattern of fraud, trickery and deceit,” and that such 
conduct can justify a larger punitive damages award (citing Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 21-22 
(1992))); see also Cooper Indus., Inc. v. Leatherman Tool Grp., Inc., 532 U.S. 424, 434-35 (2001) (holding that, in 
assessing whether a punitive damages award is appropriate or excessive, one relevant consideration is whether the 
transgressor has had “sanctions imposed [against him/her/it] in other cases for comparable misconduct”); see also 
Saewitz v. Lexington Ins. Co., No. 05-21917-CIV-LENARD-KLEIN, slip op. at 4 (S.D. Fla. Apr. 10, 2006) (holding 
that insureds are entitled to discover whether the carrier’s violations occur frequently, and whether they inform the 
insurer’s recidivism, warranting punitive damages); Saldi, 224 F.R.D. at 176 (where the plaintiff sought information 
about the carrier’s involvement in other bad-faith cases in order to demonstrate “similar issues of misconduct, . . . 
establish corporate policies, . . . [and] show Defendants’ recidivism and reprehensibility,” the court overruled the 
carrier’s objections, allowing discovery into similar cases in which the insurer entered into a non-confidential 
settlement with value in excess of the present value of contract benefits; documents relating to changes in education 
or procedures that resulted from such settlements; and a list of civil actions involving similar bad faith allegations 
but resulting in confidential settlements).       
33 See Campbell, 538 U.S. at 419 (the reasonableness of a punitive damages award requires consideration of 
“whether the conduct involved repeated actions or was an isolated incident . . .”).   
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D. Claim File Audits and Quality Assurance 

An insurance carrier’s duty to investigate, evaluate, adjust and pay claims in good faith is non-

delegable.  The law, as well as established industry practice, accordingly requires carriers to audit open 

and closed claim files with specified frequency.  In certain types of institutional bad faith cases, 

policyholder counsel may want to discover audit reports concerning the type of claim at issue or with 

respect to files handled by a particular adjuster.  These audits may be performed by an internal claim file 

audit division or other external entity.  Certain insurance companies purport to monitor the quality of 

claims handling via audits, and these audit reports can provide compelling evidence where the inside or 

outside adjusters assigned to handle policyholders’ claims either lack the requisite technical expertise or 

frequently violate established standards for good faith claim handling.  These reports can be particularly 

helpful in proving that the insurance carrier failed to adopt and implement standards for the proper 

investigation of claims.  Because the duty to handle claims in good faith does not evaporate when the 

carrier employs vendors, a carrier’s efforts to ensure the competence and fairness of its chosen agents 

speaks volumes.  It is often difficult for a carrier to explain to a jury why it did not even provide these 

vendors with any written guidelines delineating the carrier’s claim handling expectations.   

The foregoing are merely suggested areas for discovery in an institutional bad faith case.  The 

topics covered are far from exhaustive and should only be pursued when context permits.  As will be 

discussed in greater detail below, this discovery lays the foundation for appropriate expert testimony 

distinguishing between accidental behavior that harmed only a single insured and institutional practices 

designed to achieve certain financial objectives.  Before considering the expert’s role, however, we 

briefly discuss typical objections to this sort of discovery.      
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III.  Frequent Carrier Objections to “Bad Faith” Discovery 

1.  Attorney-Client Privilege and Work Product Immunity 

Carriers often contend that the attorney-client privilege and/or work product immunity protect the 

previously discussed documents from disclosure.  The efficacy of these objections will, in many cases, 

turn on a particular state’s law.  Under Florida law, for illustrative purposes, neither the attorney-client 

privilege nor work product immunity will shield from discovery materials prepared in the ordinary course 

of business by a person who is an attorney but acting in the capacity of a business advisor or investigator 

for an insurance company.34  The burden of establishing attorney-client privilege rests on the party 

asserting the privilege.  When the party is a corporation, its claims of privilege are subject to a heightened 

level of scrutiny “to minimize the threat of corporations cloaking information with the attorney-client 

privilege in order to avoid discovery.”35  In Southern Bell Tel. & Tel. Co. v. Deason, the Florida Supreme 

Court held that a corporation must demonstrate, at a minimum, that the communication would not have 

been made but for the contemplation of legal services and that the content of the communication relates to 

the legal services being rendered.36   

Florida law holds that the attorney-client privilege only attaches when an attorney performs acts 

for an insurer in his or her professional capacity or in anticipation of litigation.37  Reversing a finding of 

privilege by the trial court as to communications between an insurer and its attorney, Florida’s First 

District Court of Appeal held: 

                                                 
34 See, e.g., Southern Bell Tel. & Tel. Co. v. Deason, 632 So. 2d 1377, 1383-84 (Fla. 1994).  Federal courts have 
repeatedly refused to recognize attorney-client privilege when an attorney is acting as a claims adjuster or 
investigator.  See also Western Nat’l Bank of Denver v. Emp’rs Ins. of Wassau, 109 F.R.D. 55, 57 (D. Colo. 1985) 
(holding the portions of the file of a law firm retained by an insurer reflecting the factual investigation of a claim by 
the attorneys are not work product); Chicago Meat Processors, Inc. v. Mid-Century Ins. Co., 1996 WL 172148, at *3 
(N.D. Ill. 1996) (“[i]n the insurance context, to the extent that an attorney acts as a claims adjuster, claims process 
supervisor, or claims investigation monitor, and not as a legal advisor, the attorney-client privilege does not apply”).  
35 Deason, 632 So. 2d at 1383.   
36 See Deason, 632 So. 2d 1377;  see also Village Spires Condo. Ass’n, Inc. v. QBE Ins. Corp., No. 06-14191-CIV-
Martinez-Lynch, slip op. (S.D. Fla. Dec. 6, 2007) (refusing to recognize attorney-client privilege when an attorney is 
making claims and adjusting decisions).   
37 Bankers Ins. Co. v. Florida Dept. of Ins., 755 So. 2d 729 (Fla. Dist. Ct. App. 2000) rev. denied, 773 So. 2d 54 
(Fla. 2000) (holding no privilege exists where the attorney is “a conduit” for the insurer). 
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The evidence demonstrates that [the attorney] serves as the [insurer’s] secretary and 
general counsel, but the [insurer] presented only argument, and no evidence, that he 
undertook the investigation of the Department’s employee in his professional capacity as 
general counsel, or that he undertook the investigation in anticipation of litigation in 
which the [insurer] would be a party.38   

 
To the extent the insurer asserts the privilege with respect to documents that plainly do not constitute 

confidential communications made for the purpose of rendering legal services, a court should compel 

production. 

Under Federal Rule of Civil Procedure 26, materials assembled in the ordinary course of business 

pursuant to public requirements unrelated to litigation or for other nonlitigation purposes are not work 

product protected.39  The question in analyzing a claim of work product immunity is: At what point in 

time (if ever) did the documents cease to be records kept in the normal course of an insurer’s business – 

underwriting, investigating, adjusting and paying claims, as well as creating the means to accomplish 

these tasks – and become documents legitimately prepared in anticipation of litigation.  The answer ought 

to be “never” when the discovery at issue includes things such as job descriptions, performance reviews, 

compensation systems, company philosophies, and codes of conduct.  Corporate policies, practices, and 

organizational information are by their very nature assembled in the ordinary course of business, and 

work product immunity should not shield them from disclosure.    

2.  Confidentiality and/or Trade Secret 

Insurance carriers often claim that their claim handling guidelines, job descriptions, performance 

review policies, and compensation systems constitute trade secrets or, at least, merit protection from 

disclosure.  This assertion is typically inapt.  The purpose of trade secret and confidentiality protection is 

to prohibit a party from gaining valuable information that could be used to its own commercial 

                                                 
38 Bankers, 755 So. 2d at 730.   
39 See FED. R. CIV. P. 26(b)(3) advisory committee’s note (citing Goosman v. A. Duie Pyle, Inc., 320 F.2d 45 (4th 
Cir. 1963)).   
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advantage.40  The party resisting discovery carries the burden of showing that the requested material 

would cause commercial harm if disclosed.41  The average policyholder presents no such danger to the 

insurer. This type of discovery is highly pertinent to the prosecution of an institutional bad faith case and, 

in an overwhelming portion of cases, outweighs any counterbalancing fears by the carrier that the material 

will serve an improper purpose.42    

3.  Undue Burden 

The Federal Rules allow discovery “regarding any matter, not privileged, that is relevant to the 

claim or defense of any party . . .”43  This broad grant must be properly leveraged to ensure that the 

information obtained delineates both the unfair practices and the financial motivations underlying them.  

Blanket objections of undue burden are unfounded and cannot be sustained.  A party has the burden of 

proving the basis for its objections and cannot shirk its discovery obligations through conclusory, 

boilerplate statements.44  The “undue burden” objection requires that a party raising the objection offer 

proof of its diligence in attempting to comply with the request.45 To merit even consideration, “an 

objection must show specifically how a discovery request is overly broad, burdensome or oppressive, by 

submitting evidence or offering evidence which reveals the nature of the burden.”46  The mere fact that 

                                                 
40 See, e.g., Auto Owners Ins. Co. v. Totaltape, Inc., 135 F.R.D. 199, 203 (M.D. Fla. 1990);  Freedom Newspapers, 
Inc. v. Ely, 507 So. 2d 1180, 1184 (Fla. Dist. Ct. App. 1987).   
41 See Empire of Carolina, Inc. v. Hackle, 108 F.R.D. 323, 325 (S.D. Fla. 1985).   
42 Finnegan v. Coll, 157 A.2d 737, 738 (N.J. Super. Ct. Law Div. 1960) (denying trade secret privilege where 
information important to disposition of case); Smith v. BIC Corp., 869 F.2d 194, 199 (3d Cir. 1989) (trade secrets do 
not enjoy automatic immunity; courts must “weigh[ ] their claim to privacy against the need for disclosure”) 
(quoting FED. R. CIV. P. 26(c) advisory committee’s note).   
43 FED. R. CIV. P. 26(b)(1). 
44 See St. Paul Reinsurance Co. v. Commercial Fin. Corp., 198 F.R.D. 508, 511-13 (N.D. Iowa 2000) (rejecting 
boilerplate objections and holding that evidence or affidavits are required to support objections). 
45 Oliver v. City of Orlando, 2007 WL 3232227, at *2 (M.D. Fla. 2007) (The party resisting discovery bears the 
burden to demonstrate specifically how the objected-to request is unreasonable or otherwise unduly burdensome).  
46 Coker v. Duke & Co., 177 F.R.D. 682, 686 (M.D. Ala. 1998).  See also Cutrale Citrus Juices USA, Inc. v. Zurich 
Am. Ins. Grp., 2005 WL 5177325, at *1 (M.D. Fla. 2005) (“[Defendants] have simply advanced a generalized and 
inadequate assertion that furnishing the proposed discovery would be unduly burdensome . . . [t]his broad and 
conclusory allegation, by itself, falls far short of satisfying Defendants’ burden of proof”). 
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production would be difficult or expensive is not reason to refuse an otherwise legitimate discovery 

request in any case.47 

Overcoming the carrier’s objections, however, merely provides access to the evidence.  Equally 

important to successful prosecution of an institutional bad faith case is how that evidence is presented to 

the jury.  Enter the role of the expert.    

IV.  Expert Testimony Can Make or Break a Bad Faith Case 

 The expert is an indispensible piece of the institutional bad faith puzzle.  Absent an expert 

qualified to contrast the carrier’s unfair practices with accepted industry standards, that information is 

vacuous.  The proper expert will not only explain how the carrier’s conduct falls below industry standards 

but also how the carrier profits financially as a result. Policyholder counsel must accordingly be prepared 

to articulate the expert’s qualifications and explain to the court how the expert’s specialized knowledge or 

experience will assist the trier of fact in understanding the evidence.     

 Under Rule 702 of the Federal Rules of Evidence as explained by the Supreme Court in Daubert 

v. Merrell Dow Pharm., Inc. and Kumho Tire Co. v. Carmichael,48 expert testimony is admissible when 

(1) the expert is qualified to testify competently regarding the matters she intends to address; (2) the 

methodology utilized in reaching conclusions and opinions is sufficiently reliable; and (3) her testimony 

assists the trier of fact through the application of specialized knowledge or expertise to determine a fact in 

issue or understand the evidence.49  The party offering the expert has the burden of laying a proper 

foundation for admission of the expert testimony, and it is incumbent on the policyholder to demonstrate 

that each of these factors is satisfied.50 

                                                 
47 See Baine v. Gen. Motors Corp., 141 F.R.D. 328, 330 (M.D. Ala. 1991) (“The mere fact that producing 
documents would be burdensome and expensive and would interfere with the party’s normal operations is not 
inherently a reason to refuse an otherwise legitimate discovery request”).   
48 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993); Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999).   
49 See Quiet Tech. DC-8, Inc. v. Hurel-Dubois UK LTD., 326 F.3d 1333, 1340-41 (11th Cir. 2003).   
50 Allison v. McGhan Med. Corp., 184 F.3d 1300, 1306 (11th Cir. 1999).   
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 Rule 702 requires that a testifying expert be “qualified as an expert by knowledge, skill, 

experience, training, or education.”51  Indeed, the advisory committee notes emphasize a broad conception 

of expert qualifications, recognizing that “[i]n certain fields, experience is the predominant, if not sole, 

basis for a great deal of reliable expert testimony.”52  Experience fitting this bill may include extensive 

employment in the insurance industry as an adjuster or supervisor; service as a consultant to insurance 

companies, government officials, policyholders, or state agencies; prior retention as a national claim 

handling expert or consultant; a history of offering testimony concerning insurance claim practices in 

state or federal courts; experience attending or conducting seminars, classes, workshops, and continuing 

education on various insurance-related topics; and speaking engagements on insurance claim practices.  

Such experience typically qualifies the expert to opine on the general principles of insurance, the role of 

insurance companies in society, claim handling standards and practices in the insurance industry, and the 

relationship between unfair insurer conduct in claim handling and an insurer’s wealth.   

 Aside from attacking an expert’s particular qualifications, carriers also commonly attempt to 

exclude experts on the ground that the expert has little or no experience with claim handling in the venued 

state.  This objection should fail. First, such experience is irrelevant to the extent that a state’s insurance 

law is significantly based on national best practices and model acts.  Second, such a reading of Daubert 

and its progeny would disqualify any professional not licensed to practice in the venued state from 

testifying at trial despite being a leading expert in the country in the relevant discipline.  Third, no case 

law supports any type of “locality” requirement for insurance claim handling.  Claims and “best 

practices” manuals are not typically provincial, but are by definition intended to guide all claim handlers 

throughout the United States.   

 Expert testimony must also be reliable.  Rule 702, as amended in 2000, provides general 

standards for use by district courts in fulfilling their gate-keeping function with respect to the 

                                                 
51 FED. R. EVID. 702. 
52 See FED. R. EVID. 702 advisory committee’s note.   
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admissibility of expert testimony.53  Daubert itself sets forth a non-exclusive list of factors, which were 

not codified, but pursuant to Kumho, “might be applicable to assessing the reliability of non-scientific 

expert testimony, depending upon ‘the particular circumstances of the particular case at issue.’”54  But, 

the mere fact that an expert’s methodology is not quantitative, testable by scientific method, or subject to 

peer review and publication is not grounds for excluding expert testimony that is otherwise sufficiently 

reliable.55   

The Ninth Circuit analyzed what, if any, Daubert factors apply in the context of an expert on 

insurance claims practices, and concluded that they do not translate: 

Concerning the reliability of non-scientific testimony such as Caliri’s, “the Daubert 
factors (peer review, publication, potential error rate, etc.) simply are not applicable to 
this kind of testimony, whose reliability depends heavily on the knowledge and 
experience of the expert, rather than the methodology or theory behind it.”56     

 
The Ninth Circuit further explained that the trial court did not abuse its discretion in admitting expert 

testimony because the expert’s analysis was dependent upon his knowledge of, and experience within, the 

insurance industry and not contingent upon a particular methodology or technical framework.57  Where an 

expert on insurance practices has gained knowledge of the standards applicable in the industry through 

experience and training, his or her testimony may accordingly be based thereon.58  So long as the 

                                                 
53 Federal Rule of Evidence 702, as amended, states: “If scientific, technical, or other specialized knowledge will 
assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by 
knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise, if (1) 
the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and 
methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.”   
54 FED. R. EVID. 702 advisory committee’s note.   
55 United States v. Brown, 415 F.3d 1257, 1267 (11th Cir. 2005) (finding admissible expert testimony based upon 
application of knowledge, skill, and experience to sufficient facts and data).  
56 Hangarter v. Provident Life & Acc. Ins. Co., 373 F.3d 998, 1017 (9th Cir. 2004).   
57 Hangarter, 373 F.3d at 1017-18.   
58 See, e.g., Geico Cas. Co. v. Beauford, 2007 WL 2412974 (M.D. Fla. Aug. 21 2007) (recognizing that an insurance 
claims adjuster with 30 years of claim handling experience is qualified to testify as an expert on claim handling in a 
Florida bad faith case); see also Kraeger v. Nationwide Mut. Ins. Co., 1997 WL 109582, at *1-2 (E.D. Pa. Mar. 7, 
1997) (holding that Daubert factors do not apply in this context and that bad faith expert’s testimony was admissible 
based upon the application of his experience to the facts of the case); Montagne v. Safeco Ins. Co. of Ill., 2008 WL 
2225770, at *5-6 (D. Alaska May 27, 2008).  
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testimony is relevant to the facts at issue in the case and is based on appropriate experience and a review 

of the factual record, a court should find the testimony sufficiently reliable.   

 Expert testimony must, however, also assist the jury in understanding the evidence.  Expert 

testimony about the ordinary practices of a profession or trade is generally admissible since it enables a 

jury to evaluate the conduct of the parties against the accepted standards in the industry.59  This same 

rationale has been applied in insurance claim practices litigation.60  By establishing a baseline of accepted 

standards, the expert provides the framework for the jury to evaluate the carrier’s practices.  Only then 

can the jury pass judgment on whether the insurer has impermissibly institutionalized a manner of dealing 

with claims that is below what the industry – and the law – require.  Effective expert testimony must 

accordingly address: (1) industry standards for good faith claim handling; (2) general principles of 

insurance and risk transfer; and (3) how the carrier’s unfair practices bolster profit.   

A.  Industry Standards for Claim Handling 

 Without expert testimony, a layperson cannot be expected to comprehend the good faith claim 

handling standards recognized in the insurance industry or appreciate the financial ramifications flowing 

from an abuse of those standards.  A Florida jury may ultimately be asked to answer intricate questions 

such as (1) whether the insurer failed to settle the policyholder’s claim in good faith when it could and 

should have done so had it acted fairly and honestly toward the policyholder and with due regard for his 

interests; (2) whether the insurer violated certain unfair claim settlement practices, such as failing to adopt 

and implement standards for the proper investigation of claims, failing to acknowledge and act promptly 

upon communications with respect to claims, and denying claims without conducting reasonable 

                                                 
59 See, e.g., Linkstrom v. Golden T. Farms, 883 F.2d 269 (3d Cir. 1989) (holding that it was reversible error to 
exclude the testimony of a farm safety expert regarding the safety practices a reasonable and prudent farmer would 
follow).   
60 See Hangarter, 373 F.3d at 1017-18 (district court properly admitted expert witness testimony on the practices 
and norms of insurance companies in the context of bad faith);  Whiteside v. Infinity Cas. Ins. Co., 2008 WL 
3456508, at *7-9 (M.D. Ga. Aug. 8, 2008) (holding that expert testimony concerning appropriate claim handling 
practices in an insurance bad faith case “will be helpful to the jury, as lay jurors are not likely to be familiar with the 
intricacies of insurance claims handling”). 
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investigations based upon available information; and (3) whether the acts giving rise to the violations 

occur with such frequency as to indicate a general business practice, in reckless disregard for the rights of 

the insured.  Any intelligent analysis requires that the jury be educated by an expert about insurance 

industry standards for claim handling.   

 Certain standards are commonly acknowledged to be fundamental to the insurer’s delivery of the 

promises contained in the insurance contract.  For example, insurance carriers generally agree that they 

must (1) treat their insureds’ interest with equal regard as its own interests; (2) assist insureds with claims; 

(3) disclose all benefits, coverages, and time limits that may apply; (4) fully, fairly, and promptly 

investigate and evaluate claims; and (5) promptly pay amounts not in dispute.  The jury’s understanding 

of whether the carrier adopted and implemented claim handling practices consistent with these industry 

standards bears directly upon the issues it will be required to decide.  The expert assists the trier of fact in 

understanding the claim handling practices and procedures used by insurance companies to ensure 

compliance with industry standards.  The expert must provide this frame of reference.     

B.  General Principles of Insurance  

 The general principles of insurance supply the framework for understanding how insurance works 

and why there exists a fertile market for insurance products.  The trier of fact must understand that by 

combining a sufficient number of homogenous exposure units, losses are predictable – not individually, 

but collectively.  The jury should also be educated about the purpose of underwriting so that it 

understands the components that make up the premium charged and how insurance companies are 

supposed to make a profit.  It is uniquely the province of an expert witness to explain that insurers make 

money in two principal ways: (1) through underwriting, and (2) by investing the pooled premiums 

collected from customers.  An insurer’s underwriting performance is measured by its combined ratio.  

The loss ratio ((incurred losses divided by premiums) x 100) is added to the expense ratio ((expenses 

divided by premiums) x 100) to determine the company’s combined ratio.  The combined ratio is a 
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reflection of the company’s overall underwriting profitability.  A combined ratio of less than 100 percent 

indicates profitability.61   

It is not until the jury understands how profits are properly earned that it is capable of discerning 

when carriers have impermissibly cheated to earn profits in violation of industry standards.  A 

fundamental standard in the insurance industry is that a claim handler must make claim decisions based 

on the merits of each claim, without the influence of any monetary reward or penalty.  Beyond the realm 

of insurance claim handling, there may be nothing wrong with marrying incentive compensation to 

corporate profit.  In the insurance industry, however, companies generate income by selling appropriately 

priced policies and investing those premium dollars.  Income is not permissibly generated by artificially 

lowering claim payouts after losses have occurred.  When monetary incentives are linked to the amount 

that is paid out on claims, the insurer has run afoul of industry standards.  The claim handler’s job is to 

pay covered claims that are honestly made – without regard to the impact on the bottom line. 

Ultimately, if the only way to meet a corporate objective is to increase the number of denials, 

delay claims, or reduce the amounts paid in claims, the company’s performance system runs directly 

counter to the claim handler’s good faith duties – to pay the full and fair value of each claim based upon 

its merits.  The average layperson lacks this industry-specific knowledge regarding the components of an 

insurer’s wealth and the money it stands to (wrongfully) gain through inappropriate claim handling 

practices.       

C.  Unfair Claim Handling Impermissibly Bolsters the Insurer’s Wealth 

The expert should also explain to the jury precisely how the carrier profits from the unfair 

business practice.  The two most commonly used measures of the wealth of an insurance company are 

admitted assets and surplus as regards policyholders.62  An expert is capable of explaining the influence of 

goal setting on claim handling, how emphasizing lower loss and combined ratios engender wrongful 

                                                 
61 BARRY D. SMITH & ERIC A. WIENING, HOW INSURANCE WORKS 30 (2d ed. 2003).   
62 These figures are published annually (after they have been verified) in Best’s Key Rating Guide.  
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claim practices, and the corresponding effect on written and earned premium.  The average layperson is 

unfamiliar with the ways in which an insurer’s wealth may be improperly manipulated by the claim 

handling process, and the aggregate effect abusive practices have on corporate profitability. 

Conclusion 

In order to successfully prosecute an institutional bad faith case and recover punitive damages 

sufficient to deter continued carrier misconduct, policyholder counsel should consider discovery aimed 

not only at illuminating the unfair practice but also underlying the carrier’s financial motivations.  The 

evidence exists because carriers must internally monitor and manage these practices if they are to 

continue to reap the fiscal benefits.  Once discovered, a qualified expert is capable of methodically 

exposing the carrier’s bad faith to a jury that would otherwise be ill-equipped to appreciate impermissible 

practices and mete out an appropriate punitive remedy.   
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Evolving Standards for 
Imposing Bad Faith Liability 
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Primer: What is Bad Faith 

Typically a common law cause of action arising in two contexts: 

• First-Party Claims: Failure to pay benefits, unnecessary 
delay in paying benefits, improper claim handling 

• Generally, insured must show that the insurer lacked a 
reasonable basis for its coverage position, and that it 
knew or disregarded that it lacked a reasonable basis 

• Third-Party Claims: Failure to settle liability claims 
against the insured within policy limits 

• Generally, insured must show that insurer failed to 
negotiate in good faith, despite its ability to settle a 
claim against the insured within the limits of the 
insurer’s policy 

8 



Florida: Contractual Liability is not a 
Prerequisite for Bad Faith 

In Cammarata v. State Farm Fla. Ins. Co., 152 So. 
3d 606 (Fla. 4th DCA Sept. 3, 2014), Florida’s 
Fourth District Court of Appeal found that an 
insured may bring a first-party bad faith action 
against his insurer without a determination that 
the insurer breached the contract 
• The trial court dismissed the bad faith suit as 

unripe. This judgment was reversed on appeal 
because a bad faith action becomes ripe once 
there is a determination of coverage and the 
extent of damages; bringing a separate breach of 
contract suit is not required 

9 



Kentucky: No Reverse Bad Faith 

In State Auto Prop. & Casualty Ins. Co. 
v. Hargis, 785 F.3d 189 (6th Cir. May 6, 
2015), the court did not allow an 
insurer to assert a reverse bad faith 
claim against its policyholder, finding 
that no cause of action exists under 
Kentucky law 
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Massachusetts: Is a Direct Duty of Good Faith in Settlement 
Owed by a Primary Carrier to an Excess Carrier?   

In HDI-Gerling Am. Ins. Co. v. Navigators Ins. Co., No. 
15-10338-FDS, 2015 WL 5315190 (D. Mass. Sept. 11, 
2015), a primary insurer settled the entire claim against 
its insured, in excess of the primary policy’s limits. It 
then sued the excess carrier to recover the amount it 
paid above policy limits. The excess carrier 
counterclaimed that the primary should have sought 
indemnity and contribution from its insured, which 
would have triggered the limits of an employer’s 
liability. The excess carrier alleged that the primary 
insurer acted in bad faith by failing to seek indemnity 
and contribution from their mutual insured  
• The court deferred ruling on Gerling's motion to dismiss 

Navigators' alleged claim for bad faith  

11 



Missouri: Attempt to Negotiate 
Global Settlement not Bad Faith 
Purscell v. Tico Ins. Co., No. 13-2362, 2015 
WL 3855253 (8th Cir. June 22, 2015) 
• Insurer did not act in bad faith by:  
• Declining policy limits settlement offer received 

before insurer completed coverage investigation  
• Attempting to reach a global settlement of all 

claims against the policyholder where policyholder 
did not make a “sufficient” definite demand on 
insurer to settle certain claims within policy limits 
to exclusion of his passenger. Insured’s passenger 
put foot on accelerator and would not stop, even 
when approaching intersection and saw another 
car 
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New Mexico: Evidence of Litigation is Evidence of 
Bad Faith in “Rare Cases Involving Extraordinary 
Facts” 

Sinclair v. Zurich Am. Ins. Co., No. CV 
14-606 WPL/KBM, 2015 WL 5309794 
(D.N.M. Sept. 11, 2015) 

• In a matter of first impression, the New Mexico District 
Court considered whether an insurer’s litigation 
conduct may be admissible as evidence of bad faith 

• The Court disallowed use of counsel’s litigation 
conduct to be used as evidence of bad faith, explaining 
that the probative value of such evidence is 
substantially outweighed by the risk of unfair prejudice 
and confusion of the issues for the jury 

13 



South Dakota: Bad Faith Claims are 
Broader Than Coverage Denial   
Hill v. Auto Owners Ins. Co., No. CIV. 
14-5037-KES, 2015 WL 2092680 (D.S.D. 
May 5, 2015) 

• Recognizing bad faith claim was broader 
than simply challenging denial of 
coverage, the court denied Auto Owners’ 
motions for summary judgment as to 
homeowners’ bad faith claim 

 
14 



South Dakota: Bad Faith Claims Are 
Broader than Coverage Denial  

 
• [A]n insurance company may not ‘game’ or manipulate its 

investigation or claims handling process to obtain more 
favorable results at the expense of its insured by virtue of 
the insurance company’s superior bargaining power and 
resources. If discovery revealed that Auto Owners hired 
adjusters with the understanding that the adjusters were 
expected to minimize or ignore evidence supporting a 
claim, or if Auto Owners instructed its adjusters to build a 
case against the insured rather than reasonable and fairly 
investigate the claim, or if Auto Owners intentionally 
adopted a policy of denying valid claims to discourage its 
insureds from further pursuing benefits, Auto Owners 
could be liable for the tort of bad faith for actions apart 
from its denial of benefits  
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Texas: Jurisdictional Hurdles or 
Road Blocks to Bad Faith Claims  
In re Crawford & Co., 458 S.W.3d 920 (June 5, 
2015) 
• Workers’ compensation statute preempted all 

common law claims arising in ‘settlement 
process’ including claims for bad faith, malicious 
prosecution, and fraud 

• Supreme Court of Texas extended Texas Mut. Ins. 
Co. V. Ruttinger, 381 S.W. 3d 430 (Tex. 2012) to 
state that the Texas Workers Compensation Act 
provides exclusive process and remedies for 
claims arising out of crimes investigation, 
handling or settling claim for workers’ 
compensation benefits 
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Institutional Bad  Faith Claims 
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Primer: What is an Institutional 
Bad Faith Claim? 
• As a theory of liability: institutional factors, such as 

performance or compensation evaluation plans, 
cause claims personnel to act unreasonably, or there 
was a company-wide scheme for unfairly resolving 
claims 

• As a basis to justify punitive damage claims 
• However, supposed institutional practices are 

relevant only if they influenced handling of claim 
at issue.  Yumukoglu v. Provident Life & Accid. Ins 
Co., 131 F. Supp 2d 1215 (D.N.M. 2001) (insurer’s 
“Round Table” review practice allegedly employed 
to terminate legitimate claims not relevant since 
practice was not employed concerning claim at 
issue)   
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Florida:  

Order, Sandalwood Estates Homeowner’s Ass’n, Inc. v. 
Empire Indemnity Ins. Co., No. 09-80787-Civ-
Ryskamp/Vitunac (S.D. Fla. Oct. 20, 2010) 
• Sandalwood alleged Empire Insurance engaged in a 

business practice of using an estimator with a history 
of generating low estimates, and sought production of 
documents to prove that fact 

• Empire disputed (a) whether Sandalwood could seeks 
documents beyond those the relate to its insurance 
claim and (b) whether Sandalwood could seek 
documents for claims related to Empire’s parent 
company 

• The Court answered both questions in the affirmative, 
but found some requests overly burdensome 
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Size and Scope of  
Punitive Damage Awards 
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Primer: What are Bad Faith 
Damages? 
• First-Party Claims (Failure to pay, delay in paying, 

etc.) 

• Consequential economic losses that are fairly 
within the contemplation of the insurance 
company 

• Attorneys fees, lost profits, etc. 

• Third-Party Claims (Failure to settle liability 
claims against insured) 

• Damages awarded against insured in excess of 
policy limits 
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Primer: What About Punitive 
Damages? 
• Bad Faith Alone May Justify Punitive Damages 

• By statute or common law, some states permit punitive damages 
against an insurer found to have acted in bad faith  

• In an action arising under an insurance policy, if the court 
finds that the insurer has acted in bad faith toward the 
insured, the court may take all of the following actions:  
• (1)  Award interest on the amount of the claim from the 

date the claim was made by the insured in an amount 
equal to the prime rate of interest plus 3%;  

• (2)  Award punitive damages against the insurer; 
• (3)  Assess court costs and attorney fees against the 

insurer.  42 Pa. C.S. § 8371 
• “Wisconsin has repeatedly allowed punitive damages in bad 

faith actions. It is no longer necessary to show malice or 
vindictiveness in order to recover punitive damages; it is 
enough that the wrongdoer acted in  wanton, willful, or 
reckless disregard of the plaintiff's rights”. Majorowicz v. Allied 
Mut. Ins. Co., 212 Wisc. 2d 513, 532-33 (Wis. Ct. App. 1997) 
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Primer: What About Punitive 
Damages? (cont’d) 
• More Than Bad Faith Is Required 

• In other states, bad faith alone is insufficient to warrant imposition of 
punitive damages 
• “Absent egregious circumstances, no right to recover for emotional 

distress or punitive damages exists for an insurer's allegedly wrongful 
refusal to pay a first-party claim”.  Pickett v. Lloyd’s, 131 N.J. 457, 476 
(1993) 

• “To recover for punitive damages, Plaintiff must show something more 
than the conduct required to state a claim for bad faith … The something 
more that must be shown is evidence that Defendant was aware of and 
consciously disregarded a substantial and unjustified risk that significant 
harm would occur”.  Milhone v. Allstate Ins. Co., 289 F. Supp. 2d 1089, 
1105 n. 9 (D. Ariz. 2003) 

• “Even if the insurer has ‘no reasonable basis’ to deny or delay payment of 
the claim, the plaintiff may not recover punitive damages on that basis 
alone. The bad faith of the insurer justifies an award of compensatory 
damages and nothing more. Only when accompanied by malicious, 
intentional, fraudulent, or grossly negligent conduct does bad faith justify 
punitive damages.”  Transp. Ins. Co. v. Moriel, 879 S.W.2d 10, 17-18 
(1994). 

23 



Pennsylvania: Reckless Indifference and Delays 
Justify Punitive Damages Award for Bad Faith 
Breach of a Policy 

In Davis v. Fid. Nat. Title Ins. Co., No. 672 MDA 
2014, 2015 WL 7356286 (Pa. Super. Ct. Mar. 18, 
2015), Fidelity Insurance challenged the amount of 
punitive damages awarded in a bad faith action 

Fidelity was unsuccessful 

• The court affirmed the award, finding no abuse of 
discretion, and finding that the record, showing 
Fidelity’s reckless indifference, adequately 
supported the trial court’s decision 

• 4:1 ratio of punitive to compensatory damages 
was not “facially improper”  
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Virginia: Attorney’s Fees Award 

In Revi, LLC v. Chi. Title Ins. Co., No. 
141562, 2015 WL 5448640 (Sup. Ct. Va. 
Sept. 17, 2015), the Supreme Court of 
Virginia determined that "Code § 38.2-
209(A) requires a trial judge, rather than a 
jury, to determine whether an insurer 
committed a bad faith breach of an 
insurance contract warranting an award of 
attorney's fees to the insured" 
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First party UM/UIM claims 
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Florida: What is the Measure of Damages in a First-
Party Bad Faith Lawsuit Arising out of 
Uninsured/Underinsured Motorist Coverage? 

Florida’s appellate courts are split 
regarding whether the underlying verdict 
in a UM/UIM lawsuit is the measure of 
damages in a subsequent bad faith 
lawsuit, or whether the insured must try 
their damages (again) in the bad faith 
lawsuit 
• Fridman v. Safeco Ins. Co., 117 So. 3d 16 

(Fla. 5th DCA 2013)  
• GEICO Gen’l Ins. Co. v. Paton, 150 So. 3d 

804 (Fla. 4th DCA 2014)  
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Attorney-client Privilege 
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Arizona: Insurer Does not Waive 
Privilege 

Everest Indem. Ins. Co. v. Rea, 236 
Ariz. 503, 342 P.3d 417 (Ct. App. 2015) 

•No waiver of attorney-client privilege 
resulting from assertion of subjective 
good faith defense because insurer 
did not place the advice they received 
from counsel at issue 
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Arkansas: Discovery of Mental 
Impressions   
Jackson v. Allstate Ins. Co., 785 F.3d 1193 
(8th Cir. 2015) 
• District court did not err by denying 

Plaintiff’s motion to compel production 
of the documents contained in Allstate’s 
privilege log or by granting Allstate’s, 
subsequent, motion for protective order 

• Plaintiff’s argument that the requested 
documents were discoverable as “mental 
impressions” of the agents who denied 
her claim was “unpersuasive”  
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Florida: Privilege is not a Sword 
and Shield  
Batchelor v. Geico Cas. Co., No. 
611CV1071ORL37GJK, 2015 WL 6468124 
(M.D. Fla. Oct. 22, 2015) 
• Geico waived the attorney–client 

privilege when its coverage attorney 
testified to its good-faith efforts in the 
claims-handling process.  And because of 
Geico’s earlier “consistent and aggressive 
assertion” of the privilege, the court 
vacated Geico’s defense verdict and 
ordered a new trial 
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New York: Erosion of Attorney-Client/Work-
Product Protections 

Nat’l Union Fire Ins. Co. of Pittsburgh, PA v. TransCanada 
Energy USA, Inc., 119 A.D.3d 492, 493 (1st Dept. 2014)  

• “Documents prepared in the ordinary course of an 
insurer’s investigation of whether to pay or deny a 
claim are not privileged, and do not become so merely 
because [the] investigation was conducted by an 
attorney” 

• Finding coverage opinion provided by counsel subject 
to production where counsel was primarily engaged in 
claims handling, “an ordinary business activity for an 
insurance company” 
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Ohio: Erosion of Attorney-Client/Work-Product 
Protections 

Work-Product Privilege: 

Unklesbay v. Fenwick, 167 Ohio App. 3d 408, 
415 (Oh. Ct. App. 2006) 

• In bad faith claim arising from allegedly 
improper handling of claim for UM/UIM 
benefits “claims-file materials showing an 
insurer’s lack of good faith in processing, 
evaluating, or refusing to pay a claim are 
unworthy of the protection afforded by the 
attorney-client privilege or work-product 
privilege” 
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Oklahoma: Identity of Individuals Contacted by 
Attorney for Interviews is Protected Work Product  

Phillips v. Hanover Ins. Co., No. CIV-14-
871-R, 2015 WL 1781873 (W.D. Okla. Apr. 
20, 2015) 

• Plaintiff is not entitled to a privilege log in response to its 
request that  Defendant identify “All persons contacted 
and/or interviewed by [it] or [its] representatives in 
connection with this case, regardless of whether said 
persons were included in any investigative report or 
whether said persons were asked to give a statement,” 
because information sought is in the claim file and the 
identities of individuals contacted by Defendant’s attorneys 
for interviews in connection with the case is protected work 
product 
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Washington: Erosion of Attorney-Client/Work-
Product Protections 

CEDELL v. FARMERS INS. CO. OF WASHINGTON, 295 P.3d 239 (Wash. 2013) 
• First-party bad faith claims are “unique” and are founded on “two important 

public policy pillars”: 1) that an insurer has a fiduciary duty to its insured, and 2) 
insurance policies, practices, and procedures are highly regulated and of 
substantial public interest 

• To protect these principles, presumption that there is no attorney-client privilege 
between the insured and the insurer in the claims adjusting process, and that the 
attorney –client and work product privileges are generally not relevant 
• Presumption may be overcome upon showing that insurer’s attorney not 

engaged in quasi-fiduciary tasks of investigating and evaluating or processing 
the claims, but was instead providing the insured with advice as to its own 
potential liability, i.e., whether or not coverage exists under the law  

• Practically speaking: Work-product and attorney-client privileges do not apply 
where attorney is investigating or processing a claim by: 
• Taking sworn statements (EOU) 
• Corresponding with the insured 
• Negotiating settlement of the claim 
• Not followed by Anastasi v. Fid. Nat’l Title Ins. Co., 134 Haw. 400, 417 (2014) 

(concluding that Cedell was “inconsistent” with the attorney-client privileged 
as codified in Hawaii’s Rules of Evidence) 
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Litigating Bad Faith Claims 
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Preliminary Steps 

 

•Obtain file from underlying lawsuit 

 

•Create a timeline 

 

•What is your theory? 
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Preliminary Steps: Claims Handling as the 
Initial Step in Avoiding a Bad Faith Claim 

• Prompt acknowledgement of a claim 

• Knowledge of state specific regulations pertaining 
to claim handling and timing of response to claim  

• N.Y. Ins. Law 3420(d)(2) 

• Review of internal guidelines concerning claim 
handling. 

• Prompt and frequent communication with insured 
after claim is submitted 

• Preparation by claims personnel of internal and 
external communications with the expectation 
that they will be subject to disclosure 
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Preliminary Steps: Claims Handling as the Initial 
Step in Avoiding a Bad Faith Claim (cont’d) 

• Being proactive with moving a claim forward 

• Bad faith claims can arise not just in the context of 
allegedly wrongful denial of coverage, but for 
allegedly unnecessary delay in providing benefits once 
they are indisputably due 

• Follow up communications to the insured if requested 
information is not provided or if further investigation is 
necessary 

• “Diarying” the file as a method of keeping track of the 
claim 

•  Some states require periodic updates to the insured 

• Failure to comply with regulations not bad faith 
“per se” 
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Supporting Your Coverage Position 

• Acting “reasonable under the circumstances”: 
• Conducting a thorough investigation before providing your 

position 
• Bad faith typically requires intentional conduct, rather 

than simple negligence – it is usually not sufficient that 
the carrier’s coverage position was incorrect, if it acted 
in good faith in reaching the position 

• Retaining an expert and/or independent adjusting service 
to assist in the claim investigation, as appropriate 
• Examination of expert’s qualifications 
• Sharing of all relevant information with expert 
• Avoid “suggesting” outcome of expert’s analysis 

• Meet with the insured and insured’s representatives and 
solicit documents and information from them 
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Supporting Your Coverage Position (cont’d) 

• Timely notify insured in writing of any potential 
coverage issues  

• Timely respond to any “push back” received 
from insured 

• Fully evaluate all settlement demands 
• Assess settlement demand based on the facts 

of the case and the applicable law 
• Be aware of “low ball”  settlement offers, 

which may be used as indicia of bad faith 
• Be conscious of coverage limits, and extent to 

which a settlement of one claim may exhaust 
coverage for other claims 

41 



Discovery: Document Requests and 
Production in Bad Faith Cases 

• Interrogatories 
• Use interrogatories to obtain more information 

about individuals with knowledge listed on 
Rule 26 disclosures 

 

•Admissions  
• Requests for admissions have no special 

advantages in bad faith cases and can be 
primarily used to narrow evidentiary disputes 
if you encounter a non-stipulating opposing 
counsel 
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Document Requests and 
Production in Bad Faith Cases 
•Requests for Production  

 • The Claims File 

• The Claims Manual  

• The Home Office legal 
file 

• Seminar and Training 
Material 

• Financial Statements 

• Home Office Bulletins 

• The Extracontractual 
Liability Unit or 
Department 

• Complaint Log 

• Prior Bad Faith suits 

• Reserves 

• Personnel files 

• Claims committee 
notes 

• The underwriting file 

• Prior depositions and 
sworn testimony of 
adjusters 

• Communications with 
reinsurers 

• Organizational charts 
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Discovery: Depositions 

•When and whom to depose 
• A corporate designee deposition or depositions  

• The first-line claims adjusters, usually in the order in which they 
touched the file 

• The supervisor or supervisors consulted by the first-line adjusters, 
or those providing input into the manner in which the claim was 
adjusted and all benefits determined 

• The highest ranking officer or officers with final authority 
concerning the handling of the claim  

• Coverage counsel, if coverage counsel participated in the 
investigation of the claim, or assisted the insurance company in 
arriving at its coverage decisions 

• Inside counsel who work with adjuster 

• Counsel appointed by insurer to defend the insured 
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Discovery: Additional Considerations 

Reserve Information 
• American Protetion Ins. Co. v. Helm Concentrates, Inc.,140 F.R.D. 448, 450 (E.D. 

Ca. Dec. 9, 1991)  

• Relevancy of reserve information varies depending on whether claim at issue 
arises under first-party or third-party policy 

• In third-party context, reserve information may be probative to issue of 
whether there is a potential for liability on the part of the insured, which is in 
turn relevant to insurer’s good faith efforts to settle claim against the insured 

• In the first-party context, the potential liability of the insured “is marginally 
relevant at best”   

• Kaufman v. Nationwide Mut. Ins., 1997 U.S. Dist. LEXIS 18530 (E.D. Pa. Nov. 12, 
1997) 

• Fact that claims personnel had not established a reserve in accordance with 
internal procedures did not establish bad faith by the insurer in its claim 
handling 

• Refusing to order insurer to produce information concerning its procedures 
for setting reserves, since the information was confidential and was unlikely 
to lead to the discovery of admissible evidence 
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Discovery: Additional Considerations 
Reinsurance 

• Cummis, Inc. v. Ace Am. Ins. Co., 2011 U.S. LEXIS 4568, at *29-32 (S.D. Ind. 
Jan. 14, 2011)  

• Not requiring production of reinsurance contracts because not relevant 
to coverage or bad faith claims against multiple insurers and because the 
insurers’ “contractual relationships with reinsurers are sensitive business 
matters that [they] naturally may not wish even to share with each 
other” 

• Requiring production of communications between insurers and 
reinsurers since they “may indeed reveal the [i]nsurers’ views on 
coverage that may lead to evidence admissible” on the breach of 
contract and bad faith claim 

• U.S. Fire Ins. Co. v. Bunge N. Am., Inc., 244 F.R.D. 638, 641-43 (D. Kan. 2007) 

• Production of reinsurance agreements required under F.R.C.P. 
26(a)(1)(A)(iv). 

• Concluding that fact that “reinsurance information” was confidential 
and proprietary, did not mean that information was shielded from 
disclosure 
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Litigating a Bad Faith Claim 
(Carrier’s Perspective) 
• Move to dismiss:  

• For failure to plead sufficient facts supporting bad faith claim or 
claim for punitive damages 

• Duplicative claims, i.e., bad faith claim and claim for breach of 
implied covenant of good faith & fair dealing premised on same 
facts 

• Some states do not recognize a separate cause of action for bad 
faith where the bad faith claim and the breach of contract claim 
are based on the same set of facts 

• Seeking to sever and/or stay bad faith claim from underlying 
substantive coverage claim  

• May limit discovery on bad faith claim 

• May limit supposed “leverage” created by bad faith claim, as in 
many jurisdictions, no bad faith claim exists if insured does not 
prevail on substantive coverage claim 

• May remove possibility of recovery of attorneys’ fees 
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Litigating a Bad Faith Claim 
(Carrier’s Perspective) (cont’d) 
• Early motion practice on substantive coverage

claim

• Some jurisdictions, if the insured cannot
establish a right to summary judgment on
coverage claim, bad faith claim fails as a
matter of law

• Claims involving a “battle of experts” may
be particularly suitable for a motion for
summary judgment under this standard
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Pitfalls to Avoid 

• Communications to the insured where the
insurer’s coverage position is unclear

• References  to policy forms or endorsements not
on the policy

• Citing paragraph after paragraph of policy
language without any discussion of how the
policy language may apply to the claim
• Distinction: Proper for an insurer to reserve its

rights under all potentially applicable policy
provisions, even if at the time it’s unclear
whether provisions will apply.

• Engaging in strained construction of policy
language
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Questions? 
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Basic Definition of Bad Faith
• Without Reasonable Basis:

▫ Refusing to Pay Claim;

▫ Failing to Defend, Indemnify, or Settle within Policy Limits

• Failing to Properly Investigate or Defend Claim in Timely Manner



Bad Faith – Contract & Tort Hybrid
Contract Tort (Extra‐Contractual)

• Did Insurer Breach Policy?
• Damages:
▫ Compensatory
▫ Consequential

• Was Insurer’s Misconduct 
Tortious?

• Damages:
▫ Consequential
▫ Emotional Distress
▫ Multiplied Damages
▫ Attorneys’ Fees
▫ Waiver of
Defenses

▫ Punitive
Damages



Contractual & Extra-Contractual Duties



Sources of Bad Faith Law

• Common Law

• State Statutes & 
Regulations

• Federal Statutes



Common Law

Implied Duty of Good Faith and Fair Dealing

▫ Parties to Contract Must Act in Good Faith and Deal 
Fairly with One Another

▫ Objectively Reasonable Standard
▫ No Need for Breach of Express Provision



State Statutes – Examples

• FLA. STAT. §624.155
▫ 1st and 3rd Party Claims
▫ 5‐Year Statute of Limitation
▫ Damages: Excess Damages, Attorneys’ 
Fees/Costs, Consequential Damages, and
Punitive Damages



State Statutes – Examples

• 215 ILL. COMP. STAT. 5/154.6 AND 5/155
▫ 1st and 3rd Party Claims
▫ 10‐Year Statute of Limitation
▫ Damages: Consequential Damages, Costs
Attorneys’ Fees (Statutorily Capped), 
Excess Damages



State Statutes – Examples

• LA. REV. STAT. ANN. §22.1892, 1973
▫ 1st and 3rd Party Claims
▫ 6‐Year Statute of Limitations
▫ Damages:  Consequential Damages, 
Punitive Damages, Emotional Distress, 
and Defense Costs



Federal Statutes – Examples
• Employee Retirement Security Act of 1974, 29 U.S.C. 
1001‐1461 (ERISA)

• Racketeer Influenced and Corrupt Organizations Act, 
18 U.S.C. 1961‐1968 (RICO)



Who Can Sue?
• Majority
▫ Insured Cannot Sue
▫ Department of Insurance Enforces

• Minority
▫ Insured Can Sue
▫ FL, KY, LA, MA, MT, NM, and WA

• Choice of Law Analysis Critical



Types of Third-Party Bad Faith Cases

• Breach of Duty to Investigate

• Breach of Duty to Defend

• Breach of Duty to Settle



Defenses to Bad Faith Claims

• Genuine Dispute / Fairly Debatable

• No Coverage in the First Place

• Advice of Counsel

• Failure to Exhaust Administrative Remedies



Discovery in Coverage & Bad 
Faith Litigation
How Invasive Is It?



Bad Faith Discovery

Attorney‐Client Privilege and Work‐Product in Claims Files

• Special In‐House Considerations

• Exceptions to Attorney‐Client Privilege

• Defending Bad Faith May Lead to Waiver 
of Privileged Communications – Advice of 
Counsel Defense



State Farm Fire & Casualty Co., et al. v. Admiral 
Ins. Co. (D.S.C. July 25, 2016)

• Court Found Insurer Waived Privilege and Work Product by 
Asserting it Acted in Good Faith in Defense of Insured

• Insurer Could Not Use Substance of Communication as Sword 
and Shield

• Insurer Should Maintain Communications with 
Insured Separate from Communications with 
Counsel



Bad Faith Discovery

• Claims File

• Claims Manuals 

• Claims Handling Guidelines

• Training Manuals

• Underwriting Files



Bad Faith Discovery
• Personnel Files

• Reserves Information

• Settlement Information

• Other Policyholder Documents

• Electronically Stored Information (ESI) –
PDF/TIFF v. Native Production with 
Metadata



Use of Experts in Bad Faith Cases
• Policy Ambiguity

• Legal Obligations of the Parties

• Insurance Industry Customs and 
Practices

• Specialized Meaning of Policy Terms

• Motivation or State of 
Mind



Recent Bad Faith Case Law



Bad Faith where Coverage “Fairly Debatable”  
Home Loan Inv. Co. v. St. Paul Mercury Ins. Co., Case No. 15‐1018, 2016 WL 3610054 (10th Cir. July 5, 2016).

• “[F]air debatability is not a threshold inquiry that is 
outcome determinative as a matter of law; it is not 
necessarily sufficient, standing alone, to defeat a bad 
faith claim.”

• Significant Departure from Previous Law



Bad Faith where No Coverage
Travelers Property Casualty Company of America, et al. v. Federal Recovery Services, et al., Case No. 2:14‐cv‐
00170 (D. Utah Jan. 12, 2016)

• Court Found No Coverage under Policy 

• But Allowed Claim for Bad Faith for Imposing 
Inappropriate Conditions Precedent to Claim Initiation 
and Failing to Diligently Investigate, Fairly Evaluate, and 
Promptly Communicate with Insured 



No Bad Faith where No Coverage
Young v. Progressive Casualty Ins. Co., No. 1:16‐cv‐01198‐DWM (E.D. Cal. June 6, 2017)

• Material Misrepresentation Made in the Course of a 
Coverage Investigation Voids Coverage

• Importance of Investigation into Claims Suspected to 
Be Fraudulent

• No Bad Faith in Absence of Coverage



Genuine Dispute Does Not Relieve Duty to Investigate
Hicks v. Progressive Casualty Ins. Co., Case No. 15‐55953 , 2017 WL 1208599 (9th Cir. Apr. 3, 2017).

• “Genuine Dispute” Doctrine Does Not Apply where 
Evidence Shows: 
▫ Insurer Dishonestly Selected Experts, 
▫ Experts Were Unreasonable, or 

▫ Insurer Failed to Conduct Thorough Investigation

• Evidence of Bad Faith Litigation Tactics 
Can Be Used to Show Bias



Genuine Dispute Does Not Relieve Duty to Investigate
Zubillaga v. Allstate Indem. Co., 219 Cal, Rptr. 3d 620 (Cal. Ct. App. 2017)

• Material Issue of Fact Regarding whether Insurer’s 
Repeated Denials of Coverage for Treatment Was 
without Good Faith Investigation or Reasonable Basis 
Precluded Summary Judgment under Genuine 
Dispute Doctrine.

▫ Court Does Not Decide which Party Is Right, Only that 
Reasonable and Legitimate Dispute Actually Existed

▫ Opinion of Experts Does Not Automatically
Insulate Insurer – Case by Case Analysis 
Required



Bad Faith for Failure to Reassess Value of Claim
Bamford Inc. v. Regent Ins. Co., 822 F.3d 403 (8th Cir. 2016)

• Offer to Settle within Policy Limit Rejected

• Excess Verdict Awarded by Jury

• Because Insurer did not Reassess Low Claims 
Valuation in Light of Significant Adverse Case 
Developments and Advice from its Own 
Employees, Failure to Settle Was in 
Bad Faith



Bad Faith for Rejecting Policy Limits Demand
Madrigal v. Allstate Indemnity Co., Case No. 16‐55830 (9th Cir. June 15, 2017)

• $14 Million Bad Faith Award Upheld 

• Unclear Whether Insurer Could Have Met Settlement 
Demand for Policy Limits



Bad Faith Claim Premature where Insurer Provides Defense
State ex rel. Universal Underwriters Ins. Co. v. Wildon (9th Cir. June 14, 2017)

• Dismissal of Bad Faith Claim

• Insurer Defending Insureds in Underlying Tort Action

• Insureds Had Not Yet Suffered any Recoverable Item 
of Damages 

• Bad Faith Claim Not Ripe



No Bad Faith unless Settlement Offer 
Fully Protects Insured
Linthicum v. Mendakota Ins. Co., No. 16‐16593 (11th Cir. May 3, 2017)

Unless Settlement Demand Provides for a Full Release 
of Liability for Insured (including Claims that Have Not 
Been Asserted), Insurer’s Rejection of Offer Is Not 
Negligent 



Institutional Bad Faith and 
Class Action Litigation



Institutional Bad Faith
• Claims for Systemic Unfair Claim Handling

• Improper Conduct Embedded and/or Embodied in 
Company Policies and Procedures  

• Success Hinges on Policyholder’s Ability to Discover 
Information Evidencing Unfair Business Practices

• Discovery Is More Intrusive and Wide
Ranging than Typical Bad Faith Case



Institutional Bad Faith

• Target Is Company‐Wide Incentives, Plans, Goals, 
Guidelines, Policies, Procedures, and Mandates

• Multiple Individual Claims Aggrieved by Allegedly 
Inappropriate Standardized Conduct

• Essentially a Class Action without 
Necessity of Certifying Class



Institutional Bad Faith – Practical Tips

• Conduct Critical Audit of Claims Review Guidelines

• How Are Statistics Tracked and Utilized

• No Incentives for Particular Claims Outcomes

• No Use of Quotas

• Encourage Best Practices



Bad Faith Class Actions
• Typically, Bad Faith Actions Involve Individualized 
Facts/Policies/Claims Handling Procedures

• Lacking Commonality, Typicality and Adequate Representation, and 
sometimes Numerosity – For example:
▫ Proposed Class Challenging Auto Insurer’s UM/UIM Offer, Rejection and 
Selection Procedures.  
Erie Ins. Property & Casualty Co. v. Nibert, Case No. 16‐0884, 2017 WL 564160 (W. Va. Feb. 13, 
2017)

▫ Proposed Class Challenging Insurer’s Notice of Changes in UM/UIM Law.  
Soseeah v. Sentry Ins., 808 F.3d 800 (10th Cir. 2015).

▫ Proposed Class Challenging Insurer’s Failure to Provide Premium 
Discount and to Allow Stacking of UIM Policies as 
Required by Nevada Law. 
Ratnayake v. Farmers Ins. Exchange, Case No. 2:11‐cv‐01668‐APG‐CWH, 
2015 WL 875432 (D. Nev. Feb. 27, 2015).   



Bad Faith Class Actions
• Examples of Certified Classes:
▫ Class Challenging Insurer’s Application of Deductible to Actual 
Cash Value Claims.  
Bond v. Liberty Ins. Corp., Case No. 2:15‐cv‐04236‐NKL, 2017 WL 1628956 (W.D. Mo. May 1, 2017).

▫ Class Challenging Guidelines Used to Determine Coverage for 
Outpatient, Intensive Outpatien, and Residential Treatment for 
Mental Health and Substance Abuse Disorders.  
Wit v. United Behavioral Health, 317 F.R.D. 106 (N.D. Cal. 2016).

▫ Class Challenging Validity of Electronic Benefits Transfer Program 
for Worker’s Compensation Benefits.  
Cirino v. Ohio Bureau of Workers’ Compensation, 75 N.E. 3d 965 (Ohio Ct. App. 2016).

▫ Class Challenging Denial of Claims for Stays in 
Assisted Living Facilities.  
Estate of Gardner v. Continental Cas. Co., 316 F.R.D. 57 (D. Conn. 2016).



Unfair Business Practice Actions 
against Insurers



Unfair Business Practice Actions

• Extra‐Contractual Exposure

• Fair Claims Practices Act Violations under State 
General Unfair Competition Laws

• Unlawful, Unfair, Fraudulent Business 
Practices



State Statutes – Examples
• ARIZ. REV. STAT. §20‐461 – Unfair Claim Settlement 
Practices

• CAL. CODE §790, et seq. – Insurance Unfair and 
Deceptive Acts or Practices

• FLA. STAT. §626.9521, et seq. – Unfair Methods of 
Competition and Unfair or Deceptive 
Acts or Practices



Defending Unfair Business Practice 
Actions against Insurers

• Standing Challenges

• Statutory Exemptions – Florida Deceptive and Unfair 
Trade Practices Act



Best Practices to Avoid Bad Faith 
Lawsuits



Best Practices
• Training and Claims Handling Guidelines

• Uniformity and Consistency

• Use of Third‐Party Vendors



Thank You.
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Introduction	  

Insurance	  has	  a	  distinctive	  role	  in	  our	  society:	  	  It	  spreads	  risk	  and	  provides	  financial	  security,	  
making	  it	  possible	  for	  people	  and	  businesses	  to	  thrive.	  It	  has	  proven	  so	  essential	  in	  our	  modern	  
world	  that	  Americans	  who	  want	  to	  drive	  cars,	  operate	  businesses,	  maintain	  their	  health,	  and	  
borrow	  money	  to	  purchase	  a	  home	  are	  now	  legally	  required	  to	  buy	  insurance.	  	  Individuals	  and	  
businesses	  across	  the	  U.S.	  know	  from	  experience	  that	  insurance	  protection	  and	  coverage	  after	  
an	  adverse	  event	  makes	  the	  difference	  between	  recovery	  and	  ruin.	  	  

Because	  insurance	  is	  so	  important,	  it	  is	  one	  of	  the	  most	  highly	  regulated	  industries.	  Insurance	  
departments	  in	  every	  state	  have	  the	  authority	  to	  regulate	  the	  financial	  affairs	  of	  insurance	  
companies,	  the	  rates	  they	  charge,	  and	  the	  way	  they	  sell	  their	  products	  and	  process	  claims.	  
Legislatures	  have	  enacted	  statutes	  and	  courts	  have	  rendered	  decisions	  that	  define	  the	  
standards	  that	  companies	  must	  adhere	  to	  when	  dealing	  with	  their	  insureds.	  In	  the	  end,	  
however,	  it	  is	  up	  to	  private	  litigants	  and	  our	  courts	  to	  enforce	  those	  standards.	  

The	  legal	  protections	  and	  remedies	  available	  to	  insureds	  who	  are	  harmed	  by	  unreasonable	  
conduct	  by	  insurers	  vary	  widely	  from	  state	  to	  state.	  	  This	  UP	  report	  surveys	  the	  law	  in	  all	  50	  
states	  that	  defines	  rules	  that	  apply	  to	  insurers’	  claim	  practices	  and	  the	  available	  remedies	  for	  
when	  these	  rules	  are	  violated.	  	  

Background	  

Courts	  across	  the	  U.S.	  have	  traditionally	  recognized	  that	  “Insurers’	  obligations	  are…rooted	  in	  
their	  status	  as	  purveyors	  of	  a	  vital	  service	  labeled	  quasi-‐public	  in	  nature.	  Suppliers	  of	  services	  
affected	  with	  a	  public	  interest	  must	  take	  the	  public’s	  interest	  seriously,	  where	  necessary	  placing	  
it	  before	  their	  interest	  in	  maximizing	  gains	  and	  limiting	  disbursements…[A]s	  a	  supplier	  of	  a	  
public	  service	  rather	  than	  a	  manufactured	  product,	  the	  obligations	  of	  insurers	  go	  beyond	  
meeting	  reasonable	  expectations	  of	  coverage.	  The	  obligations	  of	  good	  faith	  and	  fair	  dealing	  
encompass	  qualities	  of	  decency	  and	  humanity	  inherent	  in	  the	  responsibilities	  of	  a	  fiduciary.”1	  	  	  

But	  in	  dealing	  with	  their	  policyholders	  insurers	  have	  a	  distinct	  upper	  hand.	  In	  the	  execution	  of	  
an	  insurance	  contract	  and	  at	  claim	  time,	  insurers	  are	  in	  control.	  	  Insurers	  draft	  the	  policy	  
contracts,	  set	  the	  rates,	  manage	  the	  claims,	  and	  make	  decisions	  on	  payments.	  	  Insurers	  have	  far	  
greater	  expertise,	  negotiating	  strength,	  financial	  resources,	  and	  staying	  power	  than	  insureds.	  	  	  

This	  imbalance	  matters	  because	  insurers’	  overarching	  goals	  of	  earning	  profits	  are	  in	  conflict	  
with	  the	  goals	  of	  their	  insureds	  in	  relation	  to	  coverage	  and	  claims.	  	  To	  an	  insurer,	  the	  
paramount	  purpose	  of	  selling	  its	  product	  is	  to	  generate	  revenues	  to	  support	  a	  profitable	  
business	  enterprise.	  	  To	  an	  insured,	  the	  economic	  safety	  net	  function	  of	  insurance	  is	  paramount.	  
The	  conflict	  arises	  because	  the	  less	  insurers	  pay	  out	  in	  claims,	  the	  greater	  their	  profits.	  	  

1 Egan v. Mutual of Omaha Ins. Co., 620 P.2d 141, 146 (Cal. 1979). 
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The	  perennial	  conflict	  between	  insurers’	  profit	  motives	  and	  interests	  of	  their	  insureds	  has	  
heightened	  significantly	  since	  the	  1990s.	  	  Court	  records,	  media	  coverage,	  and	  consumer	  
responses	  to	  surveys	  conducted	  by	  United	  Policyholders	  (UP)	  indicate	  that	  insureds	  are	  
frequently	  compelled	  to	  file	  suit	  to	  collect	  policy	  benefits	  owing	  and	  to	  secure	  full	  and	  fair	  
compensation	  for	  losses	  caused	  by	  insurer	  misconduct.	  	  A	  consumer’s	  ability	  to	  hold	  an	  
insurance	  company	  legally	  and	  financially	  accountable	  for	  failing	  to	  pay	  what	  it	  owes,	  promptly	  
and	  fairly,	  is	  a	  critically	  important	  safeguard	  in	  the	  profit-‐driven	  but	  essential	  modern	  insurance	  
system.	  It	  also	  is	  important	  to	  insurers,	  because	  the	  threat	  of	  damages	  for	  violation	  of	  claim	  
practices	  standards	  should	  lead	  them	  to	  improve	  their	  performance.	  	  

Legislatures,	  regulators,	  and	  courts	  set	  rules	  that	  are	  supposed	  to	  prevent	  insurers	  from	  
abusing	  their	  power	  and	  using	  their	  superior	  resources	  and	  position	  to	  increase	  their	  profits	  to	  
the	  disadvantage	  of	  their	  customers.	  	  Lobbying,	  policy	  re-‐drafting	  and	  political	  and	  public	  
relations	  strategies	  executed	  by	  insurers	  have	  impacted	  decisional	  law	  in	  their	  favor	  over	  the	  
past	  two	  decades.	  	  Yet	  consumer	  and	  trial	  lawyer	  organizations,	  grass	  roots	  advocates,	  and	  
individual	  attorneys	  are	  constantly	  working	  to	  maintain	  and	  strengthen	  legal	  protections	  and	  
rights	  for	  policyholders.	  	  Despite	  the	  influence	  of	  the	  industry,	  insurance	  consumers	  have	  won	  
significant	  victories,	  such	  as	  the	  Insurance	  Fair	  Conduct	  Act	  recently	  enacted	  in	  the	  State	  of	  
Washington.2	  

What	  This	  Survey	  Contains	  

This	  Survey	  contains	  a	  summary	  of	  the	  statutes,	  regulations	  and	  judicial	  opinions	  in	  each	  setting	  
the	  standards	  for	  insurers’	  claim	  practices—the	  “rules	  of	  the	  road”	  and	  the	  legal	  remedies	  
available	  to	  insureds	  when	  insurers	  fail	  to	  meet	  those	  standards.	  	  

It	  includes	  discussion	  of	  the	  following	  elements:	  

• The	  National	  Association	  of	  Insurance	  Commissioners	  has	  promulgated	  a	  model	  Unfair
Claims	  Settlement	  Practices	  Act	  (referred	  to	  as	  “UCSPA”).	  The	  UCSPA	  has	  been	  adopted
in	  nearly	  every	  state,	  although	  individual	  states’	  adoptions	  may	  vary	  its	  provisions.	  The
UCSPA	  specifies	  what	  constitutes	  fair	  and	  unfair	  claim	  practices.	  For	  example,	  violations
of	  the	  statute	  include	  “refusing	  to	  pay	  claims	  without	  conducting	  a	  reasonable
investigation”	  and	  “not	  attempting	  in	  good	  faith	  to	  effectuate	  prompt,	  fair	  and
equitable	  settlement	  of	  claims	  submitted	  in	  which	  liability	  has	  become	  reasonably	  clear.”
As	  the	  Survey	  reports,	  in	  only	  a	  few	  states	  the	  insured	  has	  the	  ability	  to	  sue	  the	  insurer
directly	  for	  violating	  the	  statute.	  In	  other	  states,	  though,	  the	  UCSPA	  defines	  standards
that	  may	  be	  enforced	  in	  other	  ways	  or	  provide	  the	  basis	  for	  a	  claim.3

2 Washington State Unfair Claim Practices Regulations, Chapter 284-30 WAC, The Insurance Fair Conduct Act at RAC 
48.30.015; http://www.insurance.wa.gov/laws-rules/insurance-fair-conduct-act/ifca-laws/ 
3 See, e,g, Zhang v. Superior Court, (2013) 57 Cal.4th 364 (Holding that “insurance practices that violate the Unfair Insurance 
Practices Act can support a Unfair Competition Law action where the conduct also violates other statutes or common law”).  
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• Some	  states	  have	  adopted	  statutes	  other	  than	  the	  UCSPA	  that	  define	  claims	  practice
standards	  and	  give	  insureds	  remedies	  for	  their	  violations.	  For	  example,	  some	  statutes
define	  when	  an	  insurer	  has	  taken	  too	  long	  to	  pay	  a	  claim	  and	  prescribes	  a	  penalty	  for
doing	  so.

• The	  National	  Association	  of	  Insurance	  Commissioners	  also	  has	  promulgated	  Model
Regulations	  to	  implement	  the	  UCSPA.	  These	  regulations	  specify	  in	  more	  detail	  the
obligations	  imposed	  on	  insurers.	  Some	  state	  insurance	  departments	  have	  adopted	  other
administrative	  rules	  as	  well.

• Every	  state	  recognizes	  that	  an	  insured	  can	  sue	  an	  insurance	  company	  for	  failing	  to	  pay
what	  is	  owed	  under	  the	  policy;	  this	  is	  an	  ordinary	  breach	  of	  contract	  suit.	  Not	  all	  states
allow	  for	  recovery	  of	  consequential	  damages	  in	  these	  suits,	  such	  as	  financial	  loss	  beyond
the	  policy	  limits,	  loss	  of	  business	  opportunity,	  damage	  to	  professional	  reputation,	  and
emotional	  distress.

• Most	  courts	  also	  recognize	  that	  an	  obligation	  of	  good	  faith	  and	  fair	  dealing	  is	  embodied
in	  every	  insurance	  policy	  as	  if	  it	  were	  written	  into	  the	  wording	  of	  the	  policy.	  The	  good
faith	  obligation	  requires	  the	  insurer	  to	  go	  beyond	  the	  letter	  of	  the	  insurance	  policy	  and
act	  	  fairly	  and	  reasonably	  	  in	  processing,	  investigating,	  evaluating,	  and	  paying	  a	  claim.
Violation	  of	  the	  obligation	  of	  good	  faith	  claim	  practices	  is	  often	  referred	  to	  as	  “bad	  faith.”
4	  	  Some	  states	  define	  bad	  faith	  as	  conduct	  that	  is	  “unreasonable	  or	  without	  proper
cause.”	  Other	  states	  define	  bad	  faith	  more	  narrowly	  holding	  an	  insurer	  liable	  bad	  faith
only	  where	  it	  denies	  a	  claim	  that	  is	  not	  “fairly	  debatable”	  and	  it	  either	  knows	  that	  is	  the
case	  or	  is	  reckless.	  In	  some	  states,	  breach	  of	  the	  good	  faith	  obligation	  is	  actionable	  as	  a
breach	  of	  contract;	  in	  other	  states	  failing	  to	  act	  in	  good	  faith	  is	  a	  tort.

• Remedies	  for	  breach	  of	  the	  good	  faith	  obligation	  differ	  from	  state	  to	  state.	  In	  many
states,	  an	  injured	  policyholder	  who	  proves	  their	  insurer	  acted	  in	  bad	  faith	  can	  generally
recover	  damages	  flowing	  from	  that	  breach	  including	  consequential	  economic	  loss,	  tort
damages	  such	  as	  damages	  for	  emotional	  distress,	  attorneys’	  fees,	  and	  possibly	  punitive
damages.

About	  UP	  

UP	  is	  a	  non-‐profit	  501(c)	  (3)	  organization	  founded	  in	  California	  in	  1991	  that	  is	  a	  voice	  and	  an	  
information	  resource	  for	  insurance	  consumers	  in	  all	  50	  states.	  	  Donations,	  foundation	  grants	  
and	  volunteer	  labor,	  including	  pro-‐bono	  attorneys	  in	  all	  50	  states,	  support	  the	  organization’s	  
work.	  UP	  is	  based	  in	  San	  Francisco,	  California	  but	  has	  an	  active	  outreach	  staff	  nationwide.	  UP	  
does	  not	  accept	  funding	  from	  insurance	  companies.	  

4 For a history, survey, and analysis of bad faith see Jay M. Feinman, The Law of Insurance Claim Practices: Beyond Bad Faith, 
47 TORT TRIAL AND INSURANCE PRACTICE LAW JOURNAL 693 (2012).  
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UP’s	  work	  is	  divided	  into	  three	  program	  areas:	  	  Roadmap	  to	  Recovery™	  (disaster	  recovery	  and	  
claim	  help),	  Roadmap	  to	  Preparedness	  (insurance	  and	  financial	  literacy	  and	  disaster	  
preparedness),	  and	  Advocacy	  and	  Action	  (advancing	  pro-‐consumer	  laws	  and	  public	  policy	  
through	  Amicus	  Briefs	  and	  legislative	  advocacy).	  	  UP	  hosts	  a	  library	  of	  previous	  Amicus	  Briefs,	  
news,	  tips,	  sample	  forms	  and	  articles	  on	  commercial	  and	  personal	  lines	  insurance	  products,	  
coverage,	  and	  the	  claims	  process	  at	  www.uphelp.org.	  	  	  	  

State	  insurance	  regulators,	  academics,	  attorneys,	  and	  journalists	  routinely	  seek	  UP’s	  input	  on	  
insurance	  and	  legal	  matters.	  UP	  has	  been	  appointed	  for	  six	  consecutive	  years	  as	  an	  official	  
consumer	  representative	  to	  the	  National	  Association	  of	  Insurance	  Commissioners.	  UP	  is	  a	  
contributor	  to	  American	  Association	  for	  Justice’s	  Insurance	  Law	  Section.	  As	  part	  of	  its	  Advocacy	  
and	  Action	  program,	  UP	  has	  filed	  more	  than	  3000	  amicus	  briefs	  on	  insurance	  issues	  in	  all	  50-‐
states,	  including	  many	  federal	  courts,	  state	  courts	  of	  appeal,	  and	  the	  U.S.	  Supreme	  Court.	  
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ALABAMA	  

Alabama	  has	  not	  adopted	  the	  UCSPA.5	  

Alabama	  has	  adopted	  claims	  practices	  regulations.	  ALA.	  ADMIN	  CODE	  r.	  482-‐1-‐124	  to	  482-‐1-‐125	  
(2003/2009);	  482-‐12-‐24	  (1971).	  

Alabama	  recognizes	  a	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer	  for	  
intentional	  misconduct	  in	  wrongfully	  reusing	  to	  settle.	  Chavers	  v.	  Nat’l	  Sec.	  Fire	  &	  Cas.	  Co.,	  405	  
So.	  2d	  1	  (Ala.	  1981).	  	  

An	  insured	  must	  establish	  four	  elements	  in	  order	  to	  maintain	  a	  claim	  for	  “bad	  faith	  failure	  to	  
pay”	  insurance	  benefits.	  	  These	  are:	  

(1)	  	   An	  insurance	  contract	  between	  the	  parties	  and	  a	  breach	  thereof	  by	  the	  
defendant;	  

(2)	  	   An	  intentional	  refusal	  to	  pay	  the	  insured's	  claim;	  

(3)	  	   The	  absence	  of	  any	  reasonably	  legitimate	  or	  arguable	  reason	  for	  that	  
refusal	  (the	  absence	  of	  a	  debatable	  reason);	  and	  

(4)	  	   The	  insurer's	  actual	  knowledge	  of	  the	  absence	  of	  any	  legitimate	  or	  
arguable	  reason.	  

National	  Security	  Fire	  &	  Casualty	  Co.	  v.	  Bowen,	  417	  So.	  2d	  179,	  183	  (Ala.1982).	  

Alabama	  also	  recognizes	  “abnormal"	  bad	  faith	  where	  an	  insurer	  intentionally	  fails	  to	  determine	  
the	  existence	  of	  a	  lawful	  basis	  for	  its	  refusal	  to	  pay	  insurance	  benefits.	  Id;	  see	  also	  State	  Farm	  
Fire	  and	  Casualty	  Company	  v.	  Brechbill,	  No.	  1111117	  (Sept.	  27,	  2013),	  petition	  for	  reh’g	  denied	  
Jan.	  17,	  2014	  (holding	  there	  is	  only	  one	  tort	  of	  bad	  faith	  and	  that	  policyholder	  must	  prove	  the	  
absence	  of	  a	  debatable	  reason	  for	  both	  the	  failure	  to	  pay	  and	  the	  failure	  to	  investigate).	  

Statutory	  bad	  faith	  allows	  for	  recovery	  when	  an	  insurer,	  without	  just	  cause,	  refuses	  to	  pay	  or	  
settle	  claims	  arising	  under	  coverages	  provided	  by	  its	  policies	  in	  the	  state	  and	  with	  such	  
frequency	  as	  to	  indicate	  a	  general	  business	  practice.	  A	  general	  business	  practice	  is	  evidenced	  
by:	  

(1)	  A	  substantial	  increase	  in	  the	  number	  of	  complaints	  against	  the	  insurer	  received	  by	  
the	  insurance	  department;	  	  

5	  See	  Attachment:	  National	  Association	  of	  Insurance	  Commissioners,	  Unfair	  Claims	  Settlement	  Practices	  Act	  
(passim).	  	  
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	   (2)	  A	  substantial	  increase	  in	  the	  number	  of	  lawsuits	  against	  the	  insurer	  or	  its	  insureds	  by	  
	   claimants;	  and	  
	  
	   (3)	  Other	  relevant	  evidence.	  	  
	  
ALA.	  ADMIN	  CODE	  r.	  27-‐12-‐24	  (2007).	  	  
	  
Damages	  
	  
Consequential	  damages	  are	  recognized	  in	  bad	  faith	  claims,	  particularly	  if	  those	  damages	  
“include	  mental	  distress	  and	  economic	  loss.”	  Chavers,	  405	  So.	  2d	  at	  7;	  Gulf	  Atl.	  Life	  Ins.	  Co.	  v.	  
Barnes,	  405	  So.	  2d	  916,	  925	  (Ala.	  1981);	  Acceptance	  Ins.	  Co	  v.	  Brown,	  832	  So.	  2d	  1	  (Ala.	  2001).	  	  
	  
Emotional	  Distress	  damages	  are	  recoverable.	  “The	  tort	  of	  bad	  faith	  had	  as	  its	  genesis	  the	  very	  
idea	  of	  providing	  a	  plaintiff	  who	  had	  been	  victimized	  by	  the	  intentional,	  wrongful	  handling	  of	  a	  
claim	  by	  the	  insurer,	  the	  right	  to	  recover	  not	  only	  contract	  damages	  but	  for	  the	  loss	  occasioned	  
by	  emotional	  suffering,	  humiliation,	  and	  embarrassment	  in	  addition	  to	  punitive	  damages.”	  
Aetna	  Life	  Ins.	  Co.	  v.	  Lavoie,	  470	  So.	  2d	  1060,	  1073-‐74	  (Ala.	  1984).	  Damages	  of	  “Mental	  distress	  
and	  economic	  loss”	  are	  recoverable.	  Chavers	  405	  So.	  2d,	  supra;	  Gulf	  Atl.	  Life	  Ins.	  Co.	  v.	  Barnes,	  
405	  So.	  2d	  at	  925.	  
	  
Attorneys	  fees	  are	  not	  recoverable.	  Green	  v.	  Standard	  Fire	  Ins.	  Co.	  of	  Ala.,	  477	  So.	  2d	  333	  (Ala.	  
1985);	  Cincinnati	  Ins.	  Co.	  v.	  City	  of	  Talladega,	  342	  So.	  2d	  331	  (Ala.	  1977).	  	  
	  
Punitive	  damages	  are	  recoverable	  upon	  a	  showing	  of	  malice,	  willfulness,	  or	  wanton	  disregard	  
for	  the	  rights	  of	  others.	  (Intercontinental	  Life	  Ins.	  Co.	  v.	  Lindblom,	  598	  So.	  2d	  886,	  890	  (Ala.	  
1992);	  Affiliated	  FM.	  Ins.	  Co.	  v.	  Stephens	  Enters.,	  641	  So.	  2d	  780,	  784	  (Ala.	  1994);	  Acceptance	  Ins.	  
Co.,	  832	  2d	  at	  23.	  	  
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ALASKA	  
	  

Alaska	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Alaska	  Stat.	  §	  21.36.125	  (1976).	  
	  
Alaska	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.6	  Alaska	  Admin.	  Code	  tit.	  3,	  §§	  
26.010	  to	  26.300	  (1989/2011).	  
	  
Alaska	  recognizes	  a	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer	  for	  breach	  of	  the	  
covenant	  of	  good	  faith	  and	  fair	  dealing	  implied	  in	  every	  insurance	  contract.	  State	  Farm	  Fire	  &	  
Cas.	  Co.	  v.	  Nicholson,	  777	  P.2d	  1152,	  1156	  (Alaska	  1989).	  	  	  
	  
In	  order	  to	  maintain	  a	  claim	  for	  bad	  faith	  failure	  to	  pay	  insurance	  benefits,	  the	  insured	  must	  
establish	  that	  the	  insurer	  refused	  to	  honor	  a	  claim	  without	  a	  reasonable	  basis.	  	  Hillman	  v.	  
Nationwide	  Mut.	  Fire	  Ins.	  Co.,	  855	  P.2d	  1321,	  1324	  (Alaska	  1993).	  	  It	  does	  not	  require	  the	  
insured	  to	  establish	  conduct	  that	  is	  fraudulent	  or	  deceptive.	  Id.	  
	  
Alaska’s	  Unfair	  Claims	  Settlement	  Practices	  Act	  forbids	  certain	  actions	  by	  insurers,	  but	  does	  not	  
contain	  an	  express	  or	  implied	  private	  cause	  of	  action	  against	  an	  insurer.	  Alaska	  Stat.	  §21.36.125	  
(2011);	  O.K.	  Lumber	  Co.	  v.	  Providence	  Wash.	  Ins.	  Co.	  	  759	  P.2d	  523	  (Alaska	  1998).	  	  	  
	  
	  Damages	  
	  
Consequential	  Damages	  are	  recoverable	  and	  may	  include,	  but	  are	  not	  limited	  to	  the	  following:	  
“(1)	  mental	  and	  emotional	  anxiety;	  (2)	  impairment	  of	  credit	  rating;	  (3)	  impairment	  of	  
reputation;	  (4)	  impairment	  of	  ability	  to	  obtain	  insurance	  and	  bonding;	  and	  (5)	  loss	  of	  earnings.”	  
Alaska	  Pac.	  Assur.	  Co.	  v.	  Collins,	  794	  P.2d	  936,	  949	  (Alaska	  1990).	  
	  
Damages	  for	  emotional	  distress	  are	  recoverable.	  Alaska	  Pac.	  Assur.	  Co.	  v.	  Collins,	  794	  P.2d	  936,	  
949	  (Alaska	  1990);	  see	  also	  Ace	  v.	  Aetna	  Life	  Ins.	  Co.,	  139	  F.3d	  1241,	  1249	  (9th	  Cir.	  1998).	  
	  
Attorneys	  fees	  are	  recoverable.	  Hillman	  v.	  Nationwide	  Mut.	  Fire	  Ins.	  Co.,	  855	  P.2d	  1321,	  1327	  
(Alaska	  1993);	  O.K.	  Lumber,	  759	  P.2d	  at	  528;	  Schultz	  v.	  Travelers	  Indem	  Co.,	  754	  P.2d	  265	  
(Alaska	  1998).	  Yet	  there	  is	  no	  duty	  to	  “include	  attorneys’	  fees	  a	  part	  of	  its	  offer”	  when	  the	  
insured	  is	  not	  represented	  by	  an	  attorney	  and	  the	  insurer	  is	  offering	  to	  pay.	  Maloney	  v.	  
Progressive	  Specialty	  Ins.,	  99	  P.3d	  565,	  569	  (Alaska	  2004).	  	  
	  
Punitive	  damages	  are	  available	  for	  a	  showing	  of	  outrageous	  conduct.	  Alaska	  Stat.	  §09.17.020;	  
State	  Farm	  Fire	  &	  Cas.	  Co.	  v.	  Nicholson,	  777	  P.2d	  1152,	  1157	  (Alaska	  1989);	  Great	  Divide	  Ins.	  Co.	  
v.	  Carpenter,	  79	  P.3d	  599,	  608	  (Alaska	  2004).	  	  

	  
	  
	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6	  See	  Attachment:	  National	  Association	  of	  Insurance	  Commissioners,	  Model	  Regulation	  (passim).	  	  
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ARIZONA	  
	  
Arizona	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Ariz.	  Rev.	  Stat.	  Ann.	  	  §	  20-‐461D	  (1981/2004).	  
	  
Arizona	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  Ariz.	  Admin.	  Code	  §	  20-‐6-‐801	  
(1981).	  	  
	  
There	  is	  no	  separate	  cause	  of	  action	  under	  statute.	  	  §20-‐461(D)	  
	  
Arizona	  recognizes	  a	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer.	  Noble	  v.	  National	  
American	  Life	  Insurance	  Company,	  624	  P.2d	  866,	  868	  (Ariz.	  1981).	  
	  
In	  order	  to	  maintain	  a	  claim	  for	  bad	  faith,	  the	  insured	  must	  show:	  	  
	  

(1)	  	   The	  absence	  of	  a	  reasonable	  basis	  for	  denying,	  failing	  to	  process	  or	  failing	  
to	  pay	  benefits	  of	  the	  policy;	  and	  
	  
(2)	  	   The	  insurer’s	  knowledge	  or	  reckless	  disregard	  of	  the	  lack	  of	  a	  reasonable	  

basis	  for	  denying	  the	  claim.	  	  	  
	  
Id.	  at	  868;	  see	  also	  Hawkins	  v.	  Allstate	  Ins.	  Co,	  733	  P.2d	  1073,	  1079-‐80	  (Ariz.	  1987.),	  cert.	  denied,	  
484	  U.S.	  874,	  reh’d	  denied	  484	  U.S.	  972	  (1972)	  (citing	  Rawlings	  v.	  Apodaca,	  726	  P.2d	  565	  (Ariz.	  
1986)	  (an	  insured	  can	  recover	  for	  bad	  faith	  if	  the	  insurer	  intentionally	  breached	  the	  implied	  
covenant	  of	  good	  faith	  and	  fair	  dealing	  in	  an	  insurance	  contract	  by	  denying	  the	  insured	  the	  
security	  and	  peace	  of	  mind	  that	  is	  the	  object	  of	  the	  insurance	  relationship);	  see	  also	  Zilisch	  v.	  
State	  Farm	  Mut.	  Auto	  Ins.	  Co.,	  995	  P.2d	  276,	  280	  (2000).	  	  	  
	  
The	  absence	  of	  a	  reasonable	  basis	  is	  measured	  from	  an	  objective	  standard,	  i.e.,	  whether	  a	  
reasonable	  insurer	  have	  denied	  or	  delayed	  payment	  of	  the	  claim	  under	  the	  facts	  and	  
circumstances.	  	  Noble,	  624	  P.2d	  at	  868.	  	  Under	  this	  standard,	  an	  insurer’s	  failure	  to	  pay	  a	  claim	  
is	  unreasonable	  unless	  the	  validity	  of	  the	  claim	  is	  “fairly	  debatable”	  after	  an	  adequate	  
investigation.	  (“an	  insurance	  company	  may	  still	  challenge	  claims	  that	  are	  fairly	  debatable.”).	  	  Id.	  	  
	  
An	  insurer	  can	  be	  held	  liable	  for	  bad	  faith	  even	  if	  it	  has	  not	  violated	  any	  express	  provision	  of	  the	  
insurance	  contract.	  	  See	  Rowland	  v.	  Great	  States	  Ins.	  Co.,	  20	  P.3d	  1158,	  1163	  (App.	  2001);	  see	  
also	  Deese	  v.	  State	  Farm	  Mut.	  Auto	  Ins.	  Co.,	  838	  P.2d	  1265,	  1269	  (1992).	  
	  
If	  an	  insurer	  makes	  factual	  assertions	  in	  defense	  of	  a	  claim,	  which	  expressly	  or	  implicitly	  
incorporate	  the	  advice	  or	  judgment	  of	  its	  counsel,	  it	  waives	  application	  of	  privilege.	  	  State	  Farm	  
Mut.	  Ins.	  Co.	  v.	  Lee,	  13	  P.3d	  1169,	  1178	  (2000).	  
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Damages	  
	  
Consequential	  damages	  are	  recoverable.	  An	  insured	  is	  entitled	  to	  the	  amount	  due	  under	  the	  
contract	  and	  not	  limited	  to	  the	  policy	  limits	  plus	  interest.	  Farr	  v.	  Transamerica	  Occidental	  Life	  
Ins.	  Co.	  of	  California,	  699	  P.2d	  376,	  383	  (Ct.	  App.	  1984).	  	  
	  
Should	  the	  claim	  involve	  a	  bad	  faith	  failure	  to	  pay	  for	  workers’	  compensation	  benefits,	  there	  is	  
no	  bar	  to	  awarding	  damages	  for	  lost	  earnings,	  lost	  earning	  capacity,	  medical	  expenses,	  and	  pain	  
and	  suffering.	  Arizona	  Workers'	  Compensation	  Act,	  A.R.S.	  §	  23-‐1022;	  Mendoza	  v.	  McDonald's	  
Corp.,	  213	  P.3d	  288,	  297-‐98,	  (Ariz.	  App.Div.1	  2009).	  
	  
Emotional	  distress	  damages	  are	  recoverable.	  Farr,	  699	  P.2d	  at	  382.	  
	  
Attorneys	  fees	  are	  recoverable	  at	  the	  Court’s	  discretion.	  A.R.S.	  §	  12-‐341.01;	  Sparks	  v.	  Republic	  
Nat'l	  Life	  Ins.	  Co.,	  647	  P.2d	  1127,	  1142	  (Ariz.	  1982).	  
	  
Punitive	  damages	  are	  available	  if	  the	  insurer	  sought	  to	  intentionally	  harm	  the	  insured,	  proven	  
by	  clear	  and	  convincing	  evidence	  of	  a	  defendant’s	  “evil	  mind.”	  Rawlings,	  726	  P.2d	  at	  578.	  	  
Alternatively,	  a	  prima	  facie	  case	  for	  recovery	  of	  punitive	  damages	  may	  be	  proven	  by	  showing	  
that	  the	  carrier	  acted	  with	  a	  desire	  to	  harm	  or	  conscious	  disregard	  for	  known	  risks	  of	  harm	  from	  
bad	  faith	  conduct;	  Hawkins,	  733	  P.2d	  at	  1081.	  	  	  	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  



	   14	  

ARKANSAS	  
	  
Arkansas	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Ark.	  Code	  Ann.	  §	  23-‐66-‐206	  
	  
Arkansas	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  Ark.	  Code	  Rev.	  §	  43	  
(1989/2001).	  
	  
Arkansas	  recognizes	  a	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer.	  Aetna	  Cas.	  &	  Sur.	  
Co.	  v.	  Broadway	  Arms	  Corp.,	  664	  S.W.2d	  463,	  465	  (Ark.	  1984).	  	  	  
	  
In	  order	  to	  maintain	  a	  bad	  faith	  claim	  under	  Arkansas	  law,	  the	  insured	  must	  show:	  
	  

(1) Affirmative	  misconduct	  by	   the	   insurance	   company	  without	   a	   good	   faith	  
defense;	  and	  	  	  
	  

(2) The	   misconduct	   must	   be	   dishonest,	   malicious,	   or	   oppressive	   in	   an	  
attempt	  to	  avoid	  its	  liability	  under	  an	  insurance	  policy.	  

	  
Id.	  at	  465.	  	  	  	  
	  
The	  insured	  must	  also	  establish	  that	  the	  insurer’s	  conduct	  was	  “carried	  out	  with	  a	  state	  of	  mind	  
characterized	  by	  hatred,	  ill	  will,	  or	  a	  spirit	  of	  revenge.”	  	  Id.	  at	  465;	  see	  also	  Columbia	  National	  
Ins.	  Co.	  v.	  Freeman,	  64	  S.W.3d	  720	  (Ark.	  2002).	  

Arkansas	  has	  recognized	  evidence	  of	  bad	  faith	  in	  the	  following	  cases:	  
	  
	   (1)	  failing	  to	  provide	  a	  temporary	  location	  for	  business	  and	  pay	  ongoing	  business	  
	   expenses;	  	  
	  
	   (2)	  failing	  to	  comply	  with	  agreement	  regarding	  costs	  of	  repairs;	  	  
	  
	   (3)	  aggressive,	  abusive	  and	  coercive	  conduct	  by	  claims	  representative;	  	  
	  
	   (4)	  conversion	  of	  insured’s	  property;	  	  
	  
	   (5)	  altering	  company	  records;	  	  
	  
	   (6)	  misplacing	  claim	  file	  documents;	  	  
	  
	   (7)	  accusing	  claimants	  of	  being	  uncooperative	  because	  insured	  hired	  an	  attorney;	  and	  	  
	  
	   (8)	  ordering	  two	  appraisals	  and	  then	  using	  lower	  of	  two	  appraisals	  to	  pay	  insured.	  	  
	  
Id.	  	  
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See	  also	  S.	  Farm	  Bureau	  Cas.	  Ins.	  Co.	  v.	  Allen,	  934	  S.W.2d	  527,	  530	  (Ark.	  1996)	  (bad	  faith	  
conduct	  included	  agent	  lying	  to	  insured	  regarding	  the	  availability	  of	  coverage);	  Viking	  Ins.	  Co.	  v.	  
Jester,	  836	  S.W.2d	  371,	  377	  (Ark.	  1992)	  (bad	  faith	  conduct	  when	  insurer	  applied	  unfair	  and	  
oppressive	  pressure	  to	  settle);	  First	  Pyramid	  Life	  Ins.	  Co.	  of	  Am.	  v.	  Stoltz,	  843	  S.W.2d	  842,	  844-‐
45	  (Ark.	  1992)	  (bad	  faith	  conduct	  when	  insurer	  concealed	  existence	  of	  a	  claim	  for	  payment	  
under	  a	  policy);	  Emp’rs	  Equitable	  Life	  Ins.	  Co.	  v.	  Williams,	  665	  S.W.2d	  873,	  875	  (Ark.	  1984)	  (bad	  
faith	  conduct	  when	  insurer	  refused	  to	  pay	  claims	  in	  the	  hopes	  that	  policies	  would	  lapse	  and	  
when	  insurer	  altered	  records	  to	  make	  it	  appear	  that	  policy	  had	  lapsed).	  Forrest	  v.	  Gen.	  Ins.	  Co.	  
of	  Am.,	  890	  S.W.2d	  612	  (Ark.	  App.	  1994)	  (bad	  faith	  conduct	  when	  insurer	  attempted	  to	  force	  
insured	  to	  accept	  and	  use	  repair	  shop	  with	  unacceptable	  track	  record	  of	  lengthy	  repair	  times	  
and	  unreliable	  estimates).	  	  	  
	  
Arkansas	  recognizes	  a	  limited	  statutory	  cause	  of	  action	  when	  an	  insurer	  fails	  to	  pay	  losses	  
within	  the	  time	  specified	  in	  the	  policy	  or	  after	  demand	  is	  made.	  Ark.	  Code	  Ann.	  §	  23-‐79-‐
208(a)(1)	  (West	  2010).	  	  

	  
Damages	  
	  
Consequential	  damages	  are	  not	  available	  under	  common	  law	  or	  statute.	  	  
	  
Emotional	  distress	  damages	  are	  not	  available	  for	  recovery	  in	  Arkansas.	  
	  
Attorneys	  fees	  are	  available	  expressly	  by	  statute.	  Ark.	  Code	  Ann.	  §	  23-‐79-‐208(a)(1)	  (West	  2010)	  
	  
Punitive	  damages	  are	  available	  in	  bad	  faith	  claims	  where	  the	  insurers	  behavior	  is	  intentionally	  
dishonest	  or	  deceitful.	  Viking	  Ins.	  Co.	  of	  Wis.	  836	  S.W.2d	  at	  379.	  	  
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CALIFORNIA	  
	  
California	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Cal.	  Ins.	  Code	  §	  790.03	  (1959/1989).	  
	  
California	  has	  adopted	  Fair	  Claims	  Settlement	  Practices	  Regulations,	  but	  does	  not	  recognize	  a	  
private	  right	  of	  action.	  Cal.	  Code	  Regs.	  Tit.	  10,	  §	  2695.1	  (2003/2009).	  
	  
California	  recognizes	  a	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer.	  
	  
An	  insured	  must	  show	  two	  things	  in	  order	  to	  maintain	  a	  bad	  faith	  claim	  under	  California	  law:	  
	  

(1)	   Benefits	  due	  under	  the	  policy	  were	  withheld;	  and	  
	  
(2)	   The	  reason	  for	  withholding	  the	  benefits	  was	  unreasonable	  or	  without	  

proper	  cause.	  
	  
Gruenberg	  v.	  Aetna	  Ins.	  Co.,	  510	  P.2d	  1032	  (Cal.	  1973).	  	  	  
	  
An	  insurer’s	  duty	  is	  unconditional	  and	  independent	  of	  the	  performance	  of	  the	  insured’s	  
contractual	  obligations.	  An	  insurer	  also	  acts	  in	  bad	  faith	  when	  it	  fails	  to	  act	  reasonably	  in	  
processing	  and	  handling	  a	  claim.	  	  Id;	  see	  also	  Egan	  v.	  Mutual	  of	  Omaha	  Ins.	  Co.,	  598	  P.2d	  452	  
(1979).	  (An	  insurer	  also	  commits	  bad	  faith	  by	  failing	  to	  promptly	  investigate	  a	  claim);	  
Richardson	  v.	  Employers	  Liability	  Assurance	  Co.,	  25	  Cal.	  App.	  3d	  232,	  245	  (1972)	  (An	  insurer	  acts	  
in	  bad	  faith	  when	  it	  knows	  there	  is	  coverage,	  but	  denies	  the	  claim	  anyway).	  	  
	  
Whether	  an	  insurer	  acted	  reasonably	  is	  evaluated	  objectively	  based	  upon	  the	  circumstances,	  as	  
they	  existed	  at	  the	  time	  of	  the	  action	  or	  decision	  in	  question.	  	  R&B	  Auto	  Center,	  Inc.	  v.	  Farmers	  
Group,	  Inc.,	  140	  Cal.App.4th	  327	  (Cal.	  Ct.	  App.	  2006).	  
	  
It	  is	  important	  to	  note,	  however,	  that	  violations	  of	  Insurance	  Code	  §	  790.03	  and	  the	  Fair	  Claims	  
Settlement	  Practices	  Regulations	  do	  not	  by	  themselves	  give	  rise	  to	  a	  separate	  right	  of	  action	  
and	  are	  not	  bad	  faith	  per	  se.	  	  Moradi-‐Shalal	  v.	  Fireman’s	  Fund	  Ins.	  Cos.,	  486	  Cal.3d	  287,	  304	  
(1988).	  	  Instead,	  such	  violations	  are	  evidence	  that	  can	  be	  used	  to	  prove	  that	  the	  carrier	  acted	  in	  
bad	  faith.	  	  Safeco	  Insurance	  v.	  Parks	  ,170	  Cal.App.4th	  992,	  1006-‐1007	  (2009);	  Jordan	  v.	  Allstate	  
Insurance	  Co.,	  148	  Cal.App.4th	  1062,	  1077-‐1078	  (2007);	  Neal	  v.	  Farmers	  Insurance,	  21	  Cal.3d	  
910,	  920	  (1978).	  
	  
The	  Judicial	  Council	  has	  adopted	  a	  list	  of	  factors	  that	  can	  be	  considered	  in	  deciding	  whether	  an	  
insurer	  acted	  unreasonably.	  	  CACI	  No.	  2337.	  
	  
Damages	  
	  
Consequential	  damages	  are	  available	  in	  California,	  provided	  they	  are	  reasonably	  foreseeable.	  	  
Gruenberg,	  510	  P.2d	  at	  1032;	  Cal.	  Civ.	  C	  §3300.	  	  
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Emotional	  distress	  damages	  are	  recoverable	  in	  California.	  Cates	  Const.,	  Inc.	  v.	  Talbot	  Partners,	  
21	  Cal.	  4th	  28,	  43-‐44	  (1999);	  Cal.	  Civ.	  C.	  §3333.	  	  	  
	  
Attorneys	  fees	  are	  rewarded	  for	  properly	  apportioned	  awards	  to	  insureds.	  Cassim	  v.	  Allstate	  Ins.	  
Co.,	  33	  Cal.	  4th	  780	  (2004);	  see	  also	  Brandt	  v.	  Super	  Ct.,	  37	  Cal.	  3d	  813	  (1985);	  McGregor	  v.	  Paul	  
Revere	  Life	  Ins.,	  369	  F.3d	  1099,	  1101	  (9th	  Cir.	  2004)	  (holding	  attorneys	  fees	  can	  be	  recovered	  in	  
appeal	  of	  bad	  faith	  case).	  	  
	  
Punitive	  damages	  may	  be	  awarded	  in	  California	  “In	  an	  action	  for	  the	  breach	  of	  an	  obligation	  not	  
arising	  from	  contract,	  where	  it	  is	  proven	  by	  clear	  and	  convincing	  evidence	  that	  the	  defendant	  
has	  been	  guilty	  of	  oppression,	  fraud,	  or	  malice.”	  Cal.	  Civ.C.	  §	  3294(a);	  Mock	  v.	  Mich	  Millers	  Mut.	  
Ins.	  Co.,	  4	  Cal.	  App.	  4th	  306	  (1992);	  Amerigraphics,	  Inc.	  v.	  Mercury	  Casualty	  Company,	  182	  Cal.	  
App.4th	  1538	  (2010).	  Punitive	  damages	  are	  not	  available	  for	  actions	  based	  purely	  on	  negligence	  
and	  the	  failure	  of	  the	  insurer	  to	  act.	  See,	  e.g.,	  Profit	  Sharing	  Plan	  v.	  Ticor	  Title	  Ins.	  Co.,	  185	  Cal.	  
App.	  3d	  1149,	  1154	  (1986).	  
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COLORADO	  
	  
Colorado	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Colo.	  Rev.	  Stat.	  §	  10-‐3-‐1104.	  
	  
Colorado	  has	  adopted	  claims	  practices	  regulations.	  Bulletin	  B-‐6.3	  (2012).	  
	  
Colorado	  recognizes	  a	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer.	  	  
Goodson	  v.	  Am.	  Standard	  Ins.	  Co.,	  89	  P.3d	  409,	  414	  (Colo.	  2004)	  
	  
In	  order	  to	  maintain	  a	  bad	  faith	  claim,	  an	  insured	  must	  prove	  that:	  
	  
	  	   (1)	  The	  insurer's	  conduct	  was	  unreasonable	  under	  the	  circumstances;	  and	  	  
	  

(2)	  The	  insurer	  either	  knowingly	  or	  recklessly	  disregarded	  the	  validity	  of	  the	  insured's	  
claim.	  	  

	  
Goodson,	  89	  P.3d	  at	  415	  (citing	  Travelers	  Ins.	  Co.	  v.	  Savio,	  706	  P.2d	  1258,	  1275	  (Colo.1985)).	  	  
	  
An	  insurer	  will	  be	  found	  to	  have	  acted	  in	  bad	  faith	  only	  if	  it	  has	  intentionally	  denied,	  failed	  to	  
process,	  or	  failed	  to	  pay	  a	  claim	  without	  a	  reasonable	  basis.	  	  Travelers	  Ins.	  Co.	  v.	  Savio,	  706	  P.2d	  
1258,	  1275	  (Colo.	  1985).	  	  	  
	  
In	  assessing	  a	  bad	  faith	  claim,	  the	  reasonableness	  of	  an	  insurer's	  conduct	  is	  measured	  
objectively	  based	  on	  industry	  standards.	  	  Am.	  Family	  Mut.	  Ins.	  Co.	  v.	  Allen,	  102	  P.3d	  333,	  343	  
(Colo.	  2004).	  
	  
Colorado	  has	  codified	  the	  tort	  of	  bad	  faith	  setting	  forth	  standard	  of	  care,	  but	  does	  not	  create	  a	  
private	  right	  of	  action	  based	  on	  alleged	  violation.	  Colo.	  Rev.	  Stat.	  Ann.	  §10-‐3-‐1113.	  	  
	  
Colorado	  has	  a	  “prompt	  payment	  statute”	  that	  allows	  insured’s	  to	  maintain	  an	  action	  when	  an	  
insurer	  unreasonably	  delays	  or	  denies	  payment.	  	  The	  statute	  defines	  “unreasonable.”	  
	  

“[A]n	  insurer’s	  delay	  or	  denial	  was	  unreasonable	  if	  the	  insurer	  delayed	  or	  denied	  
authorizing	  payment	  of	  a	  covered	  benefit	  without	  a	  reasonable	  basis	  for	  that	  action.”	  

	  
C.R.S.	  §.	  10-‐3-‐1115	  &	  -‐1116	  (2008).	  	  
	  
The	  statute	  also	  allows	  for	  recovery	  of	  double	  damages	  and	  attorneys	  fees.	  Id.	  	  
	  
Damages	  
	  
Consequential	  damages	  are	  available	  if	  the	  bad	  faith	  action	  proximately	  caused	  the	  insured’s	  
loss	  of	  earnings,	  future	  earnings,	  etc.	  D.C.	  Concrete	  Mgmt.,	  Inc.	  v.	  Mid-‐Century	  Ins.	  Co.,	  39	  P.3d	  
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1205,	  2001	  WL	  1045621	  (Colo.	  App.	  2001);	  Munoz	  v.	  State	  Farm	  Mut.	  Auto.	  Ins.	  Co.,	  968	  P.2d	  
126,	  131	  (Colo.	  App.	  1998).	  	  
	  
Emotional	  distress	  damages	  are	  recoverable.	  Goodson	  v.	  American	  Std.	  Ins.	  Co.,	  89	  P.3d	  409,	  
415,	  417	  (Colo.	  2004).	  
	  
Attorneys	  fees	  are	  recoverable	  if	  filed	  under	  the	  Colorado	  Consumer	  Protection	  Act.	  C.R.S.	  §§	  -‐	  
1-‐105,	  et	  seq.	  Showpiece	  Homes	  Corp.	  v.	  Assurance	  Co.	  of	  America,	  38	  P.3d	  47	  (Colo.	  2001)	  but	  
are	  not	  recoverable	  in	  a	  bad	  faith	  claim	  or	  in	  the	  underlying	  breach	  of	  contract	  claim.	  Allstate	  
Ins.	  Co.	  v.	  Huizar,	  52	  P.3d	  816	  (Colo.	  2002).	  	  	  
	  
Punitive	  damages	  are	  awarded	  in	  Colorado	  and	  the	  Court	  has	  discretion	  to	  give	  the	  insured	  
increased	  damages	  if	  a	  party	  acts	  willfully.	  C.R.S.	  §	  13-‐21-‐102(3)(a);	  Tait	  v.	  Harford	  Underwriters	  
Ins.	  Co.,	  49	  P.3d	  337	  (Colo.	  App.	  2001).	  It	  is	  possible	  to	  receive	  three	  times	  the	  damages	  should	  
the	  insured	  bring	  a	  claim	  under	  the	  Colorado	  Consumer	  Protection	  Act.	  Showpiece	  Homes	  Corp.	  
v.	  Assurance	  Co.	  of	  America,	  38	  P.3d	  47	  (Colo.	  2001).	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  



20	  

CONNECTICUT	  

Connecticut	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Conn.	  Gen.	  Stat.	  §38a-‐816.	  

Connecticut	  recognizes	  a	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer.	  
The	  Connecticut	  Supreme	  Court	  held	  that	  an	  insured	  must	  establish	  that	  the	  insurer	  denied	  
policy	  benefits	  with	  an	  “improper	  motive”	  or	  “dishonest	  purpose”	  in	  order	  to	  maintain	  a	  claim	  
for	  bad	  faith.	  	  PSE	  Consulting,	  Inc.	  v.	  Frank	  Mercede	  and	  Sons,	  Inc.,	  838	  A.2d	  135	  (Conn.	  2004).	  	  	  

An	  insured	  must	  show	  more	  than	  mere	  negligence	  by	  the	  insurer.	  	  It	  must	  show	  that	  the	  insurer	  
had	  a	  deceptive	  or	  dishonest	  motive	  or	  intent.	  	  See,	  e.g.,	  Crespan	  v.	  State	  Farm	  Mut.	  Auto.	  Ins.	  
Co.,	  2006	  WL	  280009	  (Jan.	  13,	  2006	  Conn.	  Super.)	  (“plaintiff	  may	  have	  proven	  that	  the	  
defendant	  did	  something	  wrong,	  [but]	  bad	  faith	  requires	  more	  than	  mere	  negligence”);	  See	  also	  
Keegan	  v.	  New	  London	  County	  Mut.	  Ins.	  Co.,	  2005	  WL	  2854006	  (Oct.	  11,	  2005	  Conn.	  Super.)	  (no	  
bad	  faith	  where	  plaintiff	  failed	  to	  demonstrate	  that	  insurer	  acted	  with	  improper	  motive	  or	  
dishonest	  purpose);	  Bernard	  v.	  Buendia,	  2005	  WL	  1971238	  (July	  20,	  2005	  Conn.	  Super.)	  (striking	  
plaintiff’s	  bad	  faith	  claim	  when	  plaintiff	  failed	  to	  allege	  facts	  demonstrating	  that	  insurer	  acted	  
with	  improper	  motive	  or	  dishonest	  purpose);	  Bepko	  v.	  St.	  Paul	  Fire	  	  &	  Marine	  Ins.	  Co.,	  2005	  WL	  
3619253	  (D.	  Conn.	  	  2005)	  (bad	  faith	  requires	  more	  than	  “bad	  judgment	  or	  negligence”	  and	  
“[a]llegations	  of	  a	  mere	  coverage	  dispute	  or	  negligence	  by	  an	  insurer	  will	  not	  state	  a	  claim”);	  
1049;	  Asylum	  Ltd.	  v.	  Kinney	  Pike	  Ins.,	  Inc.,	  2005	  WL	  3163931	  (Oct.	  26,	  2005	  Conn.	  Super.)	  
(summary	  judgment	  to	  insurer	  was	  proper	  when	  there	  was	  no	  evidence	  that	  it	  was	  motivated	  
by	  dishonest	  purpose	  or	  sinister	  motive);	  Martin	  v.	  Am.	  Equity	  Ins.	  Co.,	  185	  F.	  Supp.	  2d	  162	  (D.	  
Conn.	  2002)	  (“bad	  faith	  claim	  must	  be	  alleged	  in	  terms	  of	  wanton	  and	  malicious	  injury,	  evil	  
motive	  and	  violence”);	  Acoustics,	  Inc.	  v.	  Travelers	  Ins.	  Co.,	  2004	  WL	  1559214	  (May	  28,	  2004	  
Conn.	  Super.)	  (“bad	  faith	  requires	  more	  than	  mere	  	  negligence	  or	  unreasonable	  	  conduct”).	  

“Improper	  motive”	  or	  “dishonest	  purpose”	  may	  include:	  

…failing	  to	  conduct	  an	  adequate	  investigation	  of	  claim;

failing	  to	  promptly	  notify	  insured	  that	  it	  was	  not	  paying	  the	  claim;	  	  

reneging	  on	  a	  prior	  agreement	  to	  pay	  insured’s	  claim;	  	  

requiring	  insured	  to	  provide	  numerous	  statements	  to	  generate	  inconsistent	  statements	  
supporting	  a	  denial;	  	  

requiring	  insured	  to	  provide	  numerous	  documents	  when	  it	  has	  already	  determined	  it	  
intends	  to	  deny	  the	  claim;	  failed	  to	  interpret	  and	  apply	  policy	  terms	  in	  good	  faith;	  	  

wrongfully	  withholding	  payment	  to	  compel	  the	  insured	  to	  retain	  an	  attorney;	  and	  	  

refusing	  to	  enter	  into	  reasonable	  adjustment	  or	  settlement	  negotiations.	  
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PSE	  Consulting	  Inc.,	  838	  A.2d	  at	  155;	  Bruce	  v.	  Progressive	  Halcyon	  Ins.	  Co.,	  2007	  WL	  447230	  (Jan.	  
26,	  2007	  Conn.	  Super.).	  
	  
Insureds	  may	  bring	  a	  statutory	  cause	  of	  action	  for,	  inter	  alia,	  the	  following	  actions:	  
	  
	   (1)	  misrepresenting	  pertinent	  facts	  or	  insurance	  policy	  provisions	  relating	  to	  coverages;	  
	  

(2)	  failing	  to	  act	  with	  reasonable	  promptness	  on	  communications	  regarding	  claims	  
arising	  	  under	  insurance	  policies;	  

	  
	   (3)	  failing	  to	  implement	  reasonable	  standards	  for	  the	  prompt	  investigation	  of	  claims;	  
	  
	   (4)	  refusing	  to	  pay	  claims	  without	  conducting	  a	  reasonable	  investigation;	  
	  

(5)	  not	  attempting	  in	  good	  faith	  to	  effectuate	  prompt,	  fair,	  and	  equitable	  settlements	  of	  
claims	  in	  which	  liability	  has	  become	  reasonably	  clear;	  

	  
(6)	  compelling	  insureds	  to	  institute	  litigation	  to	  recover	  amounts	  due	  under	  an	  
insurance	  policy	  by	  offering	  substantially	  less	  than	  the	  amounts	  ultimately	  recovered	  in	  
actions	  by	  insureds;	  and	  	  

	  
(7)	  failing	  to	  promptly	  provide	  a	  reasonable	  explanation	  of	  the	  basis	  in	  the	  insurance	  
policy	  in	  relation	  to	  the	  facts	  or	  applicable	  law	  for	  denial	  of	  a	  claim	  or	  for	  the	  offer	  of	  a	  
compromise	  settlement.	  	  

	  
Conn.	  Gen.	  Stat.	  §38a-‐816.	  	  
	  
Damages	  
	  
Consequential	  damages	  are	  available.	  Uberti	  v.	  Lincoln	  National	  Life	  Ins.	  Co.,	  144	  F.Supp.2d	  90	  
(D.Conn.	  2001);	  Masik	  v.	  Costa,	  2000	  WL	  1513789	  (September	  7,	  2003,	  Skolnick,	  J.);	  Hennessey	  
v.	  Travelers	  Property	  Casualty	  Ins.	  Co.,	  1999	  WL	  240231	  (April	  14,	  1999,	  Moraghan,	  J.).	  
	  
Emotional	  distress	  damages	  are	  available.	  Buckman	  v.	  People	  Express,	  Inc.,	  205	  Conn.	  166	  
(1987);	  Uberti	  v.	  Lincoln	  Nat’l	  Life	  Ins.	  Co.,	  144	  F.Supp	  2d	  90	  (D.	  Conn.	  2001).	  	  
	  
Attorneys	  fees	  are	  available	  to	  the	  prevailing	  party	  for	  showing	  of	  bad	  faith	  as	  a	  component	  of	  
compensatory	  damages,	  for	  work	  reasonably	  performed	  (i.e.	  no	  award	  for	  declaratory	  relief	  
only).	  ACMAT	  Corp.	  v.	  Greater	  New	  York	  Mut.	  Ins.	  Co.,	  282	  Conn.	  576,	  923	  A.2d	  697	  (2007);	  
Grand	  Sheet	  Metal	  Prods.	  Co.	  v.	  Prot.	  Mut.	  Ins.	  co.,	  375	  A.2d	  428	  (Conn.	  Super.	  Ct.	  1977).	  	  

Punitive	  damages	  are	  available	  only	  under	  the	  Unfair	  Trade	  Practices	  Act.	  Conn.	  Gen.	  Stat.	  	  §2-‐
110g(a)	  and	  (d).	  
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DELAWARE	  
	  

Delaware	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  18	  Del	  Admin.	  Code.	  §902	  (1977/2003).	  	  
	  
Delaware	  recognizes	  a	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer.	  	  See	  Tackett	  v.	  
State	  Farm	  Fire	  &	  Cas.	  Ins.	  Co.,	  653	  A.2d	  254,	  264	  (Del.	  1995).	  	  
	  
An	  insured	  must	  show	  two	  things	  to	  establish	  a	  bad	  faith	  claim:	  
	  

	  (1)	   That	  the	  insurer	  denied	  insurance	  benefits	  to	  the	  insured;	  and	  
	  
(2)	   That	  the	  denial	  of	  insurance	  benefits	  was	  clearly	  without	  any	  reasonable	  

justification.	  
	  
Id.	  at	  264.	  	  	  
	  
Bad	  faith	  claims	  can	  be	  predicated	  on	  an	  insurer’s	  failure	  to	  investigate,	  process,	  or	  pay	  an	  
insurance	  claim,	  or	  a	  general	  business	  practice	  of	  denying	  insurance	  claims	  without	  a	  
reasonable	  basis.	  	  Id.	  at	  264	  and	  266.	  	  	  
	  
An	  insurer	  is	  entitled	  to	  consequential	  damages	  that	  were	  “reasonably	  foreseeable	  at	  the	  time	  
the	  [insurance]	  contract	  was	  made.”	  	  Id.	  at	  265.	  	  If	  an	  insurer’s	  denial	  of	  insurance	  benefits	  is	  
willful	  or	  malicious,	  it	  may	  also	  be	  subject	  to	  punitive	  damages.	  	  Id.	  at	  266.	  
	  
A	  cause	  of	  action	  for	  the	  bad	  faith	  delay,	  or	  nonpayment,	  of	  an	  insured’s	  claim	  in	  a	  first-‐party	  
insured-‐insurer	  relationship	  is	  cognizable	  under	  Delaware	  law	  as	  a	  breach	  of	  contract.	  Maccari	  v.	  
Bituminous	  Cas.	  Corp.,	  No.	  10-‐4595	  (3d	  Cir.	  Oct.	  11,	  2011).	  	  	  
	  
Damages	  
	  
Consequential	  damages	  are	  sometimes	  allowed	  in	  Delaware.	  In	  a	  bad	  faith	  claim	  involving	  
worker’s	  compensation	  workers	  who	  were	  delayed	  benefits,	  the	  insurer	  was	  forced	  to	  pay	  
consequential	  damages.	  Pierce	  v.	  Int'l	  Ins.	  Co.	  of	  Illinois,	  671	  A.2d	  1361	  (Del.	  1996).	  
	  
Emotional	  distress	  damages	  are	  not	  available.	  Tackett,	  653	  A.2d	  at	  254.	  
	  
Attorneys	  fees	  are	  available.	  Casson	  v.	  Nationwide	  Ins.	  Co.,	  455	  A.2d	  361	  (Del.	  Super.	  Ct.	  1982).	  
Attorneys	  fees	  may	  be	  awarded	  in	  property	  insurance	  cases.	  18	  Del.	  Code	  §4102.	  
	  
Punitive	  damages	  are	  available	  in	  Delaware	  if	  the	  insured	  can	  show	  the	  denial	  of	  benefits	  was	  	  
particularly	  egregious”	  (i.e.	  the	  insurer	  acted	  in	  a	  “willful	  or	  malicious	  manner”)	  .	  Tackett,	  653	  
A.2d	  254;	  Sommerville	  v.	  Colonial	  Ins.	  Co.,	  2001	  WL	  34075420	  at	  *2	  (Del.	  C.P.	  Aug	  30,	  2011)	  
(citation	  omitted),	  re-‐trial	  denied	  2001	  WL	  34075417	  (Del.	  C.P.	  Sept.	  26,	  2011);	  Thomas	  v.	  
Harford	  Mut.	  Ins.	  Co.,	  CIV.A.	  01C-‐01-‐046HDR,	  2004	  WL	  1102362	  (Del.	  Super.	  Apr.	  7,	  2004).	  	  
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DISTRICT	  OF	  COLUMBIA	  
	  

The	  District	  of	  Columbia	  has	  not	  adopted	  the	  UCSPA.	  
	  
The	  District	  of	  Columbia	  does	  not	  recognize	  a	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  
insurer.	  	  Choharis	  v.	  State	  Farm	  Fire	  and	  Cas.	  Co.,	  961	  A.2d	  1080,	  1087-‐88	  (D.C.	  2008).	  	  	  	  	  
	  
Damages	  
	  
Consequential	  damages	  are	  not	  available.	  Id.	  

Emotional	  distress	  damages	  are	  not	  available	  in	  the	  District	  of	  Columbia.	  Id.	  

Attorneys	  fees	  are	  available	  in	  exceptional	  circumstances	  (i.e.	  the	  insurer	  acted	  vexatiously,	  
wantonly,	  or	  for	  oppressive	  reasons)	  Eureka	  Inv.	  Corp.,	  N.V.	  v.	  Chicago	  Title	  Ins.	  Co.,	  743	  F.2d	  
932	  (D.C.	  Cir.	  1984).	  Attorneys	  fees	  are	  available	  under	  statute	  where	  no	  fault	  motor	  vehicle	  
insurance	  benefits	  were	  not	  promptly	  paid	  and	  were	  over	  due.	  D.C.	  Code	  Ann.	  §31-‐2410	  (2001).	  	  

Punitive	  damages	  are	  not	  recognized	  in	  the	  District	  of	  Columbia.	  Fireman's	  Fund	  Ins.	  Co.	  v.	  CTIA,	  
480	  F.	  Supp.	  2d	  7	  (D.D.C.	  2007)	  

Note:	  An	  award	  under	  the	  Consumer	  Protection	  Act	  can	  include	  reasonable	  attorneys	  fees	  and	  
punitive	  damages.	  D.C.	  Code	  §28-‐3905(k)(1)(2011).	  
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FLORIDA	  

Florida	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Fla.	  Stat.	  §626.9541	  (1976/1990).	  

Florida	  has	  adopted	  Fla.	  Stat.	  §626.9743-‐626.9744	  (2004)	  (Motor	  vehicle	  settlements).	  

Florida	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  Fla.	  Admin.	  Code	  Ann.	  Rev.	  690-‐
166.021	  to	  69O-‐166.031	  (1992/2004).	  

Florida	  does	  not	  recognize	  a	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  
insurer.	  Time	  Ins.	  Co.,	  Inc.	  v.	  Burger,	  712	  So.2d	  389,	  391	  (Fla.	  1998).	  	  

However,	  Florida	  has	  enacted	  a	  Civil	  Remedy	  Statute,	  Fla.	  Stat.	  §	  624.155	  (CRS),	  which	  
authorizes	  first-‐party	  bad	  faith	  actions	  against	  insurers.	  	  The	  CRS	  states:	  

(1)	   Any	  person	  may	  bring	  a	  civil	  action	  against	  an	  insurer	  when	  such	  person	  
is	  damaged.	  .	  .	  

(a)	   By	  the	  commission	  of	  any	  of	  the	  following	  acts	  by	  the	  insurer:	  

1. Not	  attempting	  in	  good	  faith	  to	  settle	  claims	  when,	  under
all	  the	  circumstances,	  it	  could	  and	  should	  have	  done	  so,
had	  it	  acted	  fairly	  and	  honestly	  towards	  its	  insured	  and
with	  due	  regard	  for	  her	  or	  his	  interests;

2. Except	  as	  to	  liability	  coverages,	  failing	  to	  promptly	  settle
claims,	  when	  the	  obligation	  to	  settle	  a	  claim	  has	  become
reasonably	  clear,	  under	  one	  portion	  of	  the	  insurance
policy	  coverage	  in	  order	  to	  influence	  settlements	  under
other	  portions	  of	  the	  insurance	  policy	  coverage.

Fla.	  Stat.	  §	  624.155(1)(b).	  

The	  CRS	  allows	  individuals	  to	  bring	  claims	  for	  damages	  caused	  by	  statutorily-‐defined	  unfair	  
claims	  settlement	  practices.	  	  Fla.	  Stat.	  §	  624.155(1)(a)(1).	  	  Such	  unfair	  claims	  practices	  include:	  

1. Attempting	  to	  settle	  a	  claim	  on	  the	  basis	  of	  an	  application	  that	  has	  been
altered	  without	  notice	  to,	  or	  knowledge	  or	  consent	  of,	  the	  insured;

2. Making	  material	  misrepresentations	  to	  the	  insured	  in	  order	  to	  settle	  the
claim	  on	  less	  favorable	  terms	  that	  those	  provided	  for	  by	  the	  policy;

3. A	  general	  business	  practice	  of:
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a. Failing	  to	  adopt	  and	  implement	  standards	  for	  the	  proper
investigation	  of	  claims;

b. Misrepresenting	  pertinent	  facts	  or	  insurance	  policy	  provisions;

c. Failing	  to	  acknowledge	  and	  act	  promptly	  upon	  communications
with	  respect	  to	  claims;

d. Denying	  claims	  without	  conducting	  reasonable	  investigations
based	  upon	  available	  information;

e. Failing	  to	  affirm	  or	  deny	  full	  or	  partial	  coverage	  of	  claims,	  and,	  as
to	  partial	  coverage,	  the	  dollar	  amount	  or	  extent	  of	  coverage,	  or
failing	  to	  provide	  a	  written	  statement	  that	  the	  claim	  is	  being
investigated,	  upon	  the	  written	  request	  of	  the	  insured	  within	  30
days	  after	  proof-‐of-‐loss	  statements	  have	  been	  completed;

f. Failing	  to	  promptly	  provide	  a	  reasonable	  explanation	  in	  writing	  to
the	  insured	  of	  the	  basis	  in	  the	  insurance	  policy,	  in	  relation	  to	  the
facts	  or	  applicable	  law,	  for	  denial	  of	  a	  claim	  or	  for	  the	  offer	  of	  a
compromise	  settlement;

g. Failing	  to	  promptly	  notify	  the	  insured	  of	  any	  additional
information	  necessary	  for	  the	  processing	  of	  a	  claim;	  or

h. Failing	  to	  clearly	  explain	  the	  nature	  of	  the	  requested	  information
and	  the	  reasons	  why	  such	  information	  is	  necessary.

Fla.	  Stat.	  §	  626.9541(1)(i).	  

To	  bring	  a	  claim,	  an	  insured	  must	  provide	  written	  notice	  to	  the	  Department	  of	  Financial	  
Services	  and	  the	  insurer	  at	  least	  60	  days	  before	  suit	  is	  filed.	  	  Fla.	  Stat.	  §	  624.155(3)(a).	  The	  
written	  notice	  must	  state:	  	  

(1)	  The	  statutory	  provision,	  including	  the	  specific	  language	  of	  the	  statute,	  which	  the	  
authorized	  insurer	  allegedly	  violated;	  	  

(2)	  The	  facts	  and	  circumstances	  giving	  rise	  to	  the	  violation;	  

	  (3)	  The	  name	  of	  any	  individual	  involved	  in	  the	  violation;	  

(4)	  Reference	  to	  specific	  policy	  language	  that	  is	  relevant	  to	  the	  violation,	  if	  any.	  If	  the	  
person	  bringing	  the	  civil	  action	  is	  a	  third	  party	  claimant,	  she	  or	  he	  shall	  not	  be	  required	  
to	  reference	  the	  specific	  policy	  language	  if	  the	  authorized	  insurer	  has	  not	  provided	  a	  
copy	  of	  the	  policy	  to	  the	  third	  party	  claimant	  pursuant	  to	  written	  request;	  and	  	  
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(5)	  A	  statement	  that	  the	  notice	  is	  given	  in	  order	  to	  perfect	  the	  right	  to	  pursue	  the	  civil	  
remedy	  authorized	  by	  this	  section.	  	  

	  
Id.	  at	  (b).	  	  
	  
Damages	  
	  

Consequential	  damages	  are	  available	  when	  they	  are	  reasonably	  foreseeable	  and	  are	  natural,	  
proximate,	  probable,	  or	  a	  direct	  consequence	  of	  an	  insurer’s	  bad	  faith.	  McLeod	  v.	  Cont'l	  Ins.	  Co.,	  
591	  So.	  2d	  621,	  626	  (Fla.	  1992);	  Heritage	  Corp.	  of	  South	  Florida	  v.	  National	  Union	  Fire	  Ins.	  Co.	  of	  
Pittsburgh,	  PA.,	  361	  Fed.	  Appx.	  986,	  987	  (11th	  Cir.	  2010);	  
	  
Emotional	  distress	  damages	  are	  available	  where	  an	  insurer	  fails	  to	  pay	  in	  a	  timely	  fashion.	  	  	  
Time	  Ins.	  Co.,	  Inc.	  v.	  Burger,	  712	  So.	  2d	  389	  (Fla.	  1998).	  The	  insured	  bears	  the	  burden	  of	  proving	  
the	  following:	  	  

“(1)	  that	  the	  bad-‐faith	  conduct	  resulted	  in	  the	  insured's	  failure	  to	  receive	  necessary	  or	  
timely	  health	  care	  benefits;	  	  

(2)	  that,	  based	  upon	  a	  reasonable	  medical	  probability,	  this	  failure	  caused	  or	  aggravated	  
the	  insured's	  medical	  or	  psychiatric	  condition;	  and	  	  

(3)	  that	  the	  insured	  suffered	  mental	  distress	  related	  to	  the	  condition	  or	  the	  aggravation	  
of	  the	  condition.”	  	  

Id.	  at	  393.	  

Attorneys	  fees	  are	  available	  for	  first	  party	  claimants	  under	  statute.	  Fla.	  Stat.	  §627.248	  

Punitive	  damages	  are	  not	  available	  at	  common	  law.	  Fortune	  Ins.	  Co.	  v.	  Fernandez,	  560	  So.	  2d	  
239	  (Fla.	  Dist.	  Ct.	  App.	  1990).	  allows	  punitives	  for	  acts	  occurring	  with	  such	  frequency	  as	  to	  
indicate	  a	  “general	  business	  practice”	  including:	  	  

(a)	  	  	  Willful,	  wanton,	  and	  malicious;	  

(b)	   In	  reckless	  disregard	  for	  the	  rights	  of	  any	  insured;	  or	  

(c)	   In	  reckless	  disregard	  for	  the	  rights	  of	  a	  beneficiary	  under	  a	  life	  insurance	  contract.	  

Fla.	  Stat.	  §	  624.155(5).	  	  
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GEORGIA	  

Georgia	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  GA.	  Code	  Ann.	  §§	  33-‐6-‐30	  to	  33-‐6-‐37	  (1992).	  

Georgia	  does	  not	  recognize	  a	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  
insurer.	  	  Instead,	  insureds	  may	  bring	  a	  claim	  for	  bad	  faith	  against	  a	  first-‐party	  insurer	  under	  
statute.	  Ga.	  Code	  §	  33-‐4-‐6.	  

To	  prevail	  on	  a	  claim	  for	  an	  insurer's	  bad	  faith,	  the	  insured	  must	  prove:	  

(1)	  	   That	  the	  claim	  is	  covered	  under	  the	  policy;	  

(2)	  	   That	  a	  demand	  for	  payment	  was	  made	  against	  the	  insurer	  within	  60	  days	  
prior	  to	  filing	  suit;	  and	  

(3)	  	   That	  the	  insurer's	  failure	  to	  pay	  was	  motivated	  by	  bad	  faith.	  

Lavoi	  Corp.,	  Inc.	  v.	  National	  Fire	  Ins.	  of	  Hartford,	  666	  S.E.2d	  387	  (Ga.	  App.	  2008).	  

“Bad	  faith”	  is	  any	  frivolous	  and	  unfounded	  refusal	  in	  law	  or	  in	  fact	  to	  pay	  according	  to	  the	  terms	  
of	  the	  policy.	  	  King	  v.	  Atlanta	  Cas.	  Ins.	  Co.,	  631	  S.E.2d	  786	  (Ga.	  App.	  2006).	  	  Bad	  faith	  is	  shown	  
by	  evidence	  that	  under	  the	  terms	  of	  the	  policy	  under	  which	  an	  insured's	  demand	  for	  payment	  is	  
made,	  and	  under	  the	  facts	  surrounding	  the	  response	  to	  that	  demand,	  the	  insurer	  had	  no	  good	  
cause	  for	  resisting	  and	  delaying	  payment.	  	  Lawyers	  Title	  Ins.	  Corp.	  v.	  Griffin,	  691	  S.E.2d	  633	  (Ga.	  
App.	  2010).	  

If	  an	  insurer	  faces	  a	  reasonable	  question	  of	  law	  or	  disputed	  issue	  of	  fact	  in	  refusing	  to	  fulfill	  
contractual	  obligation,	  then	  it	  cannot	  have	  acted	  in	  bad	  faith.	  	  American	  Family	  Life	  Assur.	  Co.	  
of	  Columbus,	  Ga.	  v.	  U.S.	  Fire	  Co.,	  885	  F.2d	  826	  (11th	  Cir.	  1989)	  

An	  insured	  who	  prevails	  on	  a	  claim	  under	  GA.	  CODE	  §	  33-‐4-‐6	  may	  recover	  the	  following	  from	  
the	  insurer:	  

(1)	   The	  amount	  of	  the	  loss;	  

(2)	   The	  greater	  of	  either:	  (a)	  50%	  of	  the	  amount	  of	  the	  loss;	  or	  (b)	  $5,000;	  and	  

(3)	   Attorneys	  fees.	  

Id.	  
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Damages	  
	  
Consequential	  damages	  are	  not	  allowed	  in	  Georgia;	  the	  exclusive	  remedy	  is	  provided	  by	  
GA.	  CODE	  §33-‐4-‐6(a).	  
	  
Emotional	  distress	  awards	  are	  not	  valid	  in	  Georgia.	  S.	  Gen.	  Ins.	  Co.	  v.	  Holt,	  262	  Ga.	  267,	  416	  
S.E.2d	  274	  (1992).	  

Attorneys	  fees	  are	  recoverable,	  by	  statute,	  at	  the	  trial	  court’s	  discretion.	  O.C.G.A.	  §	  33-‐4-‐6.	  
	  
Punitive	  damages	  may	  be	  available	  in	  Georgia.	  Howell	  v.	  Southern	  Heritage	  Ins.	  Co.,	  214	  Ga.	  
App.	  536,	  448	  S.E.2d	  275	  (1994).	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  



	   29	  

HAWAII	  
	  
Hawaii	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Haw.	  Rev.	  Stat.	  §	  431:13-‐103	  (1988/1989).	  
	  
Hawaii	  recognizes	  a	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer.	  	  Best	  Place,	  
Inc.	  v.	  Penn	  America	  Ins.	  Co.,	  920	  P.2d	  334	  (Haw.	  1996).	  
	  
An	  insured	  must	  show	  two	  things	  in	  order	  to	  maintain	  a	  bad	  faith	  claim	  under	  Hawaii	  law:	  
	  

(1)	   Benefits	  due	  under	  the	  policy	  were	  withheld;	  and	  
	  
(2)	   The	  reason	  for	  withholding	  the	  benefits	  was	  unreasonable	  or	  without	  

proper	  cause.	  
	  
Id.	  at	  347	  (adopting	  California’s	  bad	  faith	  test	  articulated	  in	  Gruenberg	  v.	  Aetna	  Ins.	  Co.,	  
510	  P.2d	  1032	  (Cal.	  1973)).	  
	  
An	  unreasonable	  delay	  in	  payment	  of	  benefits	  constitutes	  bad	  faith.	  	  Id.	  	  However,	  an	  
insurer’s	  denial	  of	  benefits	  based	  on	  a	  reasonable	  interpretation	  of	  the	  insurance	  policy	  
does	  not	  constitute	  bad	  faith.	  	  Id.	  	  Nor	  does	  an	  erroneous	  decision	  not	  to	  pay	  benefits	  
constitute	  bad	  faith.	  	  Id.;	  see	  also	  Enoka	  v.	  AIG	  Hawaii	  Insurance	  Company,	  Inc.,	  128	  P.3d	  
850	  (Haw.	  2006).	  	  The	  determinative	  factor	  is	  whether	  the	  decision	  not	  to	  pay	  the	  claim	  
was	  made	  in	  bad	  faith,	  i.e.,	  based	  on	  unfair	  dealing	  rather	  than	  mistaken	  judgment.	  	  
Best	  Place,	  Inc.,	  920	  P.2d	  334.	  
	  
An	  insured	  may	  recover	  compensatory	  damages	  in	  a	  bad	  faith	  action.	  	  An	  insured	  may	  
also	  recover	  punitive	  damages	  if	  it	  establishes	  by	  clear	  and	  convincing	  evidence	  that	  the	  
insurer	  acted	  “wantonly	  or	  oppressively,”	  “with	  such	  malice	  as	  implies	  a	  spirit	  of	  
mischief	  or	  criminal	  indifference	  to	  civil	  obligations,”	  with	  “willful	  misconduct,”	  or	  with	  a	  
“conscious	  indifference	  to	  consequences.”	  	  Id.	  at	  348.	  
	  
Damages	  
	  
Consequential	  damages	  are	  available.	  See	  Best	  Place,	  920	  P.2d	  at	  346.	  

Emotional	  distress	  damages	  are	  available.	  Young	  v.	  Allstate	  Ins.	  Co.,	  119	  Haw.	  403,	  406,	  198	  
P.3d	  666,	  669	  (2008)	  

A	  policyholder	  may	  be	  entitled	  to	  reasonable	  attorneys	  fees	  and	  the	  cost	  of	  suit.	  Haw.	  Rev.	  Stat.	  
§	  431:10-‐242	  (West).	  
	  
Punitive	  damages	  are	  available	  if	  the	  insured	  can	  show	  “the	  evidence	  reflects	  ‘something	  more’	  
than	  the	  conduct	  necessary	  to	  establish	  the	  tort.	  More	  specifically,	  the	  plaintiff	  must	  prove	  by	  
clear	  and	  convincing	  evidence	  that	  ‘the	  defendant	  has	  acted	  wantonly	  or	  oppressively	  or	  with	  
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such	  malice	  as	  implies	  a	  spirit	  of	  mischief	  or	  criminal	  indifference	  to	  civil	  obligations,	  or	  where	  
there	  has	  been	  some	  willful	  misconduct	  or	  that	  entire	  want	  of	  care	  which	  would	  raise	  the	  
presumption	  of	  a	  conscious	  indifference	  to	  consequences.’”	  Best	  Place,	  920	  P.2d	  at	  34.	  
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IDAHO	  

Idaho	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Idaho	  Code	  Ann.	  §§	  41-‐1329.	  

Idaho	  recognizes	  a	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer.	  	  See,	  e.g.	  
White	  v.	  Unigard,	  730	  P.2d	  1014,	  1021	  (Idaho	  1986);	  State	  Farm	  Fire	  &	  Cas.	  Co.	  v.	  
Trumble,	  636	  F.	  Supp.	  317,	  319	  (D.	  Idaho	  1987).	  	  	  	  	  

In	  order	  to	  recover	  on	  a	  bad	  faith	  claim,	  the	  insured	  must	  show:	  

(1) The	  insurer	  intentionally	  and	  unreasonably	  denied	  or	  withheld	  payment;	  

(2) The	  claim	  was	  not	  fairly	  debatable;	  

(3) The	  denial	  or	   failure	   to	  pay	  was	  not	   the	   result	  of	   a	   good	   faith	  mistake;	  
and	  

(4)	  	   The	  resulting	  harm	  is	  not	  fully	  compensable	  by	  contract	  damages.	  

Weinstein	  v.	  Prudential	  Prop.	  &	  Cas.	  Ins.	  Co.,	  233	  P.3d	  1221,	  1237	  (Idaho	  2010),	  rehearing	  
denied	  (July	  1,	  2010).	  

An	  insured	  may	  recover	  extra-‐contractual	  damages	  attributable	  to	  an	  insurer’s	  bad	  faith	  
conduct,	  including	  emotional	  distress.	  	  See	  Weinstein,	  233	  P.3d	  at	  1248	  (trial	  court	  did	  not	  err	  in	  
denying	  insurer’s	  motion	  for	  directed	  verdict,	  judgment	  notwithstanding	  the	  verdict,	  and	  new	  
trial	  when	  jury	  awarded	  extra-‐contractual	  damages	  for	  emotional	  distress	  to	  insured).	  

Damages	  

Consequential	  damages	  are	  available	  to	  an	  insured	  suffers	  extra-‐contractual	  damages.	  White	  v.	  
Unigard	  Mut.	  Ins.	  Co.,	  730	  P.2d	  1014	  (Idaho	  1986)	  

Emotional	  distress	  damages	  are	  available	  to	  an	  insured	  that	  proves	  bad	  faith	  by	  the	  insurer.	  
Walston	  v.	  Monumental	  Life	  Ins.	  Co.,	  129	  Idaho	  211,	  923	  P.2d	  456	  (1996).	  

Attorneys	  fees	  are	  recoverable	  by	  the	  insured	  if	  the	  insurer	  has	  failed	  to	  pay	  obligated	  amounts	  
due	  to	  insured	  within	  30	  days.	  Weinstein,	  233	  P.3d	  122.	  

Punitive	  damages	  are	  available	  if	  attributable	  to	  an	  insurer’s	  bad	  faith	  conduct	  if	  he	  or	  she	  
“prove[s],	  by	  clear	  and	  convincing	  evidence,	  oppressive,	  fraudulent,	  malicious	  or	  outrageous	  
conduct	  by	  [the	  insurer]”	  	  Weinstein	  v.	  233	  P.3d	  at	  1254-‐55	  (citing	  Idaho	  Code	  §6-‐1604(1)).	  	  	  
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ILLINOIS	  
	  

Illinois	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  215	  ILL.	  COMP.	  STAT.	  5/154.6	  (1997).	  

Illinois	  does	  not	  recognize	  a	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐	  party	  
insurer.	  However,	  Illinois	  does	  recognize	  a	  common	  law	  cause	  of	  action	  against	  an	  insurer	  for	  
bad	  faith	  in	  the	  defense	  of	  a	  claim	  brought	  by	  a	  third	  party	  against	  the	  insured,	  including	  the	  
insurer’s	  bad	  faith	  failure	  to	  settle	  within	  policy	  limits.	  Calif.	  Union	  Ins.	  Co.	  v.	  Liberty	  Mut.	  Ins.	  
Co.,	  930	  F.	  Supp.	  317,	  319-‐20	  (N.D.	  Ill.	  1996);	  Nat.	  Union	  Fire	  Ins.	  Co.	  v.	  Continental	  Ill.	  Corp.,	  
673	  F.	  Supp.	  267,	  270-‐272	  (N.D.	  Ill.	  1987).	  Punitive	  damages	  are	  available	  for	  a	  bad	  faith	  refusal	  
to	  settle.	  O'Neill	  v.	  Gallant	  Ins.	  Co.,	  329	  Ill.	  App.	  3d	  1166,	  1176,	  769	  N.E.2d	  100,	  109.	  (2002).	  

Section	  155	  of	  the	  Illinois	  Insurance	  Code	  (ILCS	  5/155)	  has	  preempted	  the	  common	  law	  bad	  
faith	  claim.	  It	  provides	  an	  extra-‐contractual	  statutory	  remedy	  for	  policyholders	  who	  have	  
suffered	  “unreasonable	  and	  vexatious”	  conduct	  by	  insurers	  with	  respect	  to	  a	  claim	  under	  the	  
policy.	  Cramer	  v.	  Ins.	  Exch.	  Agency,	  174	  Ill.	  2d	  513,	  518-‐519	  (1996).	  

Section	  155	  states	  as	  follows:	  In	  any	  action	  by	  or	  against	  a	  company	  wherein	  there	  is	  in	  issue	  
the	  liability	  of	  a	  company	  on	  a	  policy	  or	  policies	  of	  insurance	  for	  the	  amount	  of	  the	  loss	  payable	  
thereunder,	  or	  for	  an	  unreasonable	  delay	  in	  settling	  a	  claim,	  and	  it	  appears	  to	  the	  court	  that	  
such	  action	  or	  delay	  is	  vexatious	  and	  unreasonable,	  the	  court	  may	  allow	  as	  part	  of	  the	  taxable	  
costs	  in	  the	  action	  reasonable	  attorney	  fees,	  other	  costs,	  plus	  an	  amount	  not	  to	  exceed	  any	  of	  
the	  following	  amounts:	  

(a)	  60%	  of	  the	  amount	  which	  the	  court	  or	  jury	  finds	  such	  party	  is	  entitled	  to	  recover	  
against	  the	  company,	  exclusive	  of	  all	  costs;	  

(b)	  $60,000;	  or	  

(c)	  the	  excess	  of	  the	  amount	  which	  the	  court	  or	  jury	  finds	  such	  party	  is	  entitled	  to	  
recover,	  exclusive	  of	  costs,	  over	  the	  amount,	  if	  any,	  which	  the	  company	  offered	  to	  pay	  
in	  settlement	  of	  the	  claim	  prior	  to	  the	  action.	  

215	  ILCS	  5/155.	  

An	  insurer's	  conduct	  is	  not	  unreasonable	  and	  vexatious	  and	  does	  not	  entitle	  an	  insured	  to	  the	  
extra-‐contractual	  remedy	  if:	  

(1)	  there	  is	  a	  bona	  fide	  dispute	  concerning	  the	  scope	  and	  application	  of	  insurance	  
coverage;	  

(2)	  the	  insurer	  asserts	  a	  legitimate	  policy	  defense;	  	  

(3)	  the	  claim	  presents	  a	  genuine	  legal	  or	  factual	  issue	  regarding	  coverage;	  or	  

	  (4)	  the	  insurer	  takes	  a	  reasonable	  legal	  position	  on	  an	  unsettled	  issue	  of	  law.	  
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Scottsdale	  Indem.	  Co.	  v.	  Village	  of	  Crestwood,	  784	  F.Supp.2d.	  988,	  998	  (N.D.	  Ill.	  2011)	  

Consequential	  damages	  are	  not	  available.	  

Emotional	  distress	  damages	  are	  not	  available.	  

The	  remedies	  under	  the	  Illinois	  Insurance	  Code	  are	  exclusive:	  an	  insured’s	  maximum	  recovery	  is	  
limited	  to	  reasonable	  attorney	  fees	  and	  costs	  plus	  a	  maximum	  penalty	  of	  $60,000.	  Nelles	  v.	  
State	  Farm	  Fire	  &	  Cas.	  Co.,	  318	  Ill.	  App.	  3d	  399	  (2000).	  

Although	  it	  preempts	  a	  common	  law	  bad	  faith	  claim,	  section	  155	  does	  not	  preempt	  a	  separate	  
and	  independent	  tort	  action,	  such	  as	  common	  law	  fraud,	  for	  insurer	  misconduct.	  Cramer,	  174	  
Il.2d	  at	  530.	  

Punitive	  damages	  are	  not	  available.	  	  
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INDIANA	  
	  
Indiana	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Ind.	  Code	  §	  27-‐4-‐1-‐4.5	  (1983/1987).	  
	  
Indiana	  recognizes	  a	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer.	  	  Erie	  Insurance	  Co.	  
v.	  Hickman	  by	  Smith,	  622	  N.E.2d	  515	  (Ind.	  1993);	  USA	  Life	  One	  Ins.	  Co.	  of	  Ind.	  v.	  Nuckolls,	  682	  
N.E.2d	  534,	  536,	  541-‐42	  (Ind.	  1997).	  
	  
Poor	  judgment	  or	  negligence	  alone	  will	  not	  amount	  to	  bad	  faith;	  the	  additional	  element	  of	  
conscience	  wrongdoing	  must	  also	  be	  present.	  	  Lumberman’s	  Mutual	  Casualty	  Co.	  v.	  Combs,	  873	  
N.E.	  2d	  692	  (Ind.	  Ct.	  App.	  2007).	  	  In	  order	  to	  establish	  bad	  faith,	  an	  insured	  must	  show	  that	  the	  
insurer	  acted	  with	  a	  dishonest	  purpose,	  moral	  obliquity,	  furtive	  design,	  or	  ill	  will.	  	  Johnson	  v.	  
State	  Farm	  Mut.	  Auto.	  Ins.	  Co.,	  667	  N.E.2d	  802,	  805	  (Ind.	  Ct.	  App.	  1996).	  	  This	  standard	  can	  be	  
met	  if	  the	  insured	  can	  prove	  that	  the	  insurer	  denied	  liability	  knowing	  that	  there	  was	  no	  rational,	  
principled	  basis	  for	  doing	  so.	  	  Erie,	  622	  N.W.2d	  at	  520.	  	  	  
	  
An	  insured	  may	  be	  entitled	  to	  compensatory	  damages	  for	  expenditures	  proximately	  caused	  by	  
the	  insurer’s	  bad	  faith.	  	  An	  insured	  may	  also	  be	  entitled	  to	  punitive	  damages	  if	  there	  is	  clear	  and	  
convincing	  evidence	  that	  the	  insurer	  “acted	  with	  malice,	  fraud,	  gross	  negligence,	  or	  
oppressiveness	  which	  was	  not	  the	  result	  of	  a	  mistake	  of	  fact	  or	  law,	  honest	  error	  or	  judgment,	  
overzealousness,	  mere	  negligence,	  or	  other	  human	  failing.”	  	  Erie,	  622	  N.E.2d	  at	  520.	  
	  
	  
Damages	  
	  
Consequential	  damages	  are	  available.	  Rockford	  Mut.	  Ins.	  Co.	  v.	  Pirtle,	  911	  N.E.2d	  60	  (Ind.	  Ct.	  
App.	  2009).	  
	  
Emotional	  distress	  damages	  are	  recoverable	  if	  proximately	  caused	  by	  the	  insurer’s	  conduct.	  
Patal	  v.	  United	  Fire	  and	  Cas.	  Co.,	  80	  F.	  Supp.	  2d	  948,	  959	  (N.D.	  Ind.	  2000).	  	  
	  
Attorneys	  fees	  are	  not	  recoverable	  in	  Indiana	  where	  insured	  gave	  short	  notice	  to	  insurer	  and	  
thereby	  prejudiced	  the	  insurer	  by	  denying	  it	  a	  right	  to	  make	  a	  settlement	  offer.	  Liberty	  Mut.	  Ins.	  
Co.	  v.	  OSI	  Indus.,	  Inc.,	  831	  N.E.2d	  192	  (Ind.	  Ct.	  App.	  2005).	  Further,	  Indiana	  uses	  the	  “American	  
Rule,”	  whereby	  absence	  of	  a	  statute	  or	  an	  agreement,	  attorneys	  fees	  are	  not	  allowable.	  	  Id.	  

Punitive	  damages	  are	  available	  “only	  if	  there	  is	  clear	  and	  convincing	  evidence	  that	  the	  
defendant	  acted	  with	  malice,	  fraud,	  gross	  negligence,	  or	  oppressiveness	  which	  was	  not	  the	  
result	  of	  mistake	  of	  fact	  or	  law,	  honest	  error	  or	  judgment,	  overzealousness,	  mere	  negligence,	  or	  
other	  human	  failing,	  in	  the	  sum	  that	  the	  jury	  believes	  will	  serve	  to	  punish	  the	  defendant	  and	  to	  
deter	  it	  and	  others	  from	  that	  conduct	  in	  the	  future.”	  Erie	  Ins.	  Co.	  622	  N.E.2d	  at	  515.	  
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IOWA	  
	  
Iowa	  has	  not	  adopted	  the	  UCSPA.	  
	  
Iowa	  recognizes	  a	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer.	  	  Dolan	  
v.	  Aid	  Insurance	  Company,	  431	  N.W.2d	  790	  (Iowa	  1988).	  	  
	  
In	  order	  to	  recover	  on	  a	  bad	  faith	  claim,	  the	  insured	  must	  show:	  	  
	  

(1) The	  insurer	  had	  no	  reasonable	  basis	  for	  denying	  the	  plaintiff's	  claim;	  and	  	  
	  

(2) The	   insurer	   knew	   or	   had	   reason	   to	   know	   that	   its	   denial	   or	   refusal	  was	  
without	  reasonable	  basis.	  
	  

Id.	  at	  794;	  see	  also	  Chadima	  v.	  Nat’l.	  Fid.	  Lif	  Ins.	  Co.,	  55	  F.3d	  345,	  3470348	  n.6	  (8th	  Cir.	  1995).	  
	  
An	  insurer	  has	  a	  reasonable	  basis	  for	  denying	  a	  claim	  if	  the	  insured’s	  claim	  is	  “fairly	  debatable”	  
on	  either	  a	  matter	  of	  fact	  or	  law.	  	  Niver	  v.	  Travelers	  Indem.	  Co.	  of	  Illinois,	  412	  F.	  Supp.	  2d	  966,	  
977	  (N.D.	  Iowa	  2006).	  
	  
Damages	  
	  
In	  Iowa,	  consequential	  damages	  are	  available.	  Nassen	  v.	  National	  States	  Ins.	  Co.,	  494	  N.W.2d	  
231	  (Iowa	  1992).	  

Emotional	  distress	  damages	  are	  awarded	  in	  Iowa	  with	  a	  showing	  of	  severe	  mental	  suffering.	  Id.	  

Attorneys	  fees	  are	  recoverable.	  Clark-‐Petersen	  Co.,	  Inc.,	  v.	  Indep.	  Ins.	  Assoc.,	  LTD.,	  514	  N.W.2d	  
912,	  915	  (Iowa	  1994).	  

Punitive	  damages	  are	  available	  for	  a	  showing	  of	  malice,	  fraud,	  gross	  negligence,	  or	  an	  illegal	  act.	  
Dolan,	  431	  N.W.2d	  at	  794;	  Bradley	  v.	  W.	  Bend	  Mut.	  Ins.	  Co.,	  796	  N.W.2d	  455	  (Iowa	  Ct.	  App.	  
2003).	  
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KANSAS	  

Kansas	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Kan.	  Stat.	  Ann.	  §§	  40-‐2404.	  
	  
Kansas	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation	  Kan.	  Admin.	  Regs.	  §§	  40-‐1-‐34	  
(1981/2003).	  
	  
Kansas	  does	  not	  recognize	  a	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  
insurer.	  Spencer	  v.	  Aetna	  Life	  &	  Cas.	  Ins.	  Co.,	  	  611	  P.2d	  149,	  158	  (Kan.	  1980).	  	  
	  
However,	  Kansas	  has	  enacted	  Kan.	  Stat.	  §40-‐256,	  which	  permits	  an	  insured	  to	  recover	  extra-‐
contractual	  damages	  for	  first-‐party	  claims	  under	  certain	  circumstances.	  	  Specifically,	  the	  statute	  
states:	  

40-‐256.	  	  Attorney	  fees	  in	  actions	  on	  insurance	  policies;	  exception	  

That	  in	  all	  actions	  hereafter	  commenced,	  in	  which	  judgment	  is	  rendered	  against	  
any	  insurance	  company	  as	  defined	  in	  K.S.A.	  40-‐201,	  …	  if	  it	  appear	  from	  the	  
evidence	  that	  such	  company…	  has	  refused	  without	  just	  cause	  or	  excuse	  to	  pay	  
the	  full	  amount	  of	  such	  loss,	  the	  court	  in	  rendering	  such	  judgment	  shall	  allow	  the	  
plaintiff	  a	  reasonable	  sum	  as	  an	  attorneys	  fee	  for	  services	  in	  such	  action,	  
including	  proceeding	  upon	  appeal,	  to	  be	  recovered	  and	  collected	  as	  a	  part	  of	  the	  
costs:	  Provided,	  however,	  That	  when	  a	  tender	  is	  made	  by	  such	  insurance	  
company,	  society	  or	  exchange	  before	  the	  commencement	  of	  the	  action	  in	  which	  
judgment	  is	  rendered	  and	  the	  amount	  recovered	  is	  not	  in	  excess	  of	  such	  tender	  
no	  such	  costs	  shall	  be	  allowed.	  

Kan.	  Stat.	  §40-‐256.	  

In	  refusing	  to	  pay	  a	  claim,	  an	  insurance	  company	  has	  a	  duty	  to	  make	  a	  good	  faith	  investigation	  
of	  the	  facts	  surrounding	  the	  claim.	  	  Brown	  v.	  Combined	  Ins.	  Co.	  of	  America,	  597	  P.2d	  1080	  (Kan.	  
1979).	  	  If	  there	  is	  a	  bona	  fide	  and	  reasonable	  factual	  ground	  for	  contesting	  the	  insured's	  claim,	  
there	  is	  no	  failure	  to	  pay	  without	  just	  cause	  or	  excuse.	  	  Koch,	  Administratrix	  v.	  Prudential	  Ins.	  
Co.,	  470	  P.2d	  756	  (1970).	  	  Whether	  an	  insurance	  company's	  refusal	  to	  pay	  is	  without	  just	  cause	  
or	  excuse	  is	  determined	  on	  the	  facts	  and	  circumstances	  in	  each	  case.	  	  Smith	  v.	  Blackwell,	  791	  
P.2d	  1343	  (Kan.	  App.	  1989).	  

Damages	  
	  
Consequential	  damages,	  such	  as	  lost	  profits	  and	  lost	  income,	  are	  recoverable	  where	  an	  insurer	  
refuses	  to	  pay.	  Mo.	  Med.	  Ins.	  Co.	  v.	  Wong,	  676	  P.2d	  113,	  124	  (Kan.	  1984).	  An	  insurer	  that	  acts	  
negligently	  or	  in	  bad	  faith	  by	  failing	  to	  settle	  a	  case	  is	  liable	  for	  the	  full	  amount	  of	  the	  insured’s	  
resulting	  loss.	  Sours	  v.	  Russell,	  967	  P.2d	  348,	  351	  (Kan	  Ct.	  App.	  1998)	  (citing	  Levier	  v.	  
Koppenheffer,	  879	  P.2d	  40,	  47	  (Kan	  Ct.	  App.	  1994).	  	  
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Emotional	  distress	  damages	  are	  available	  if:	  	  

(1)	  the	  conduct	  of	  the	  insurer	  was	  intentional	  or	  in	  reckless	  disregard	  of	  the	  insured;	  	  

(2)	  the	  conduct	  was	  extreme	  and	  outrageous;	  	  

(3)	  there	  was	  a	  casual	  connection	  between	  the	  insurer's	  conduct	  and	  the	  insured's	  
mental	  distress;	  	  

and	  	  

(4)	  the	  insured's	  mental	  distress	  was	  extreme	  and	  severe.	  	  

Smith	  v.	  Welch,	  265	  Kan.	  868,	  876,	  967	  P.2d	  727	  (1998).\;	  Miller	  v.	  Sloan,	  Listrom,	  Eisenbarth,	  
Sloan	  &	  Glassman,	  267	  Kan.	  245,	  257,	  978	  P.2d	  922,	  930	  (1999).	  	  

Attorneys	  fees	  are	  recoverable	  to	  “allow	  the	  plaintiff	  a	  reasonable	  sum	  as	  an	  attorneys	  fee	  for	  
services	  in	  such	  action,	  including	  proceeding	  upon	  appeal,	  to	  be	  recovered	  and	  collected	  as	  a	  
part	  of	  the	  costs:	  Provided,	  however,	  That	  when	  a	  tender	  is	  made	  by	  such	  insurance	  company,	  
society	  or	  exchange	  before	  the	  commencement	  of	  the	  action	  in	  which	  judgment	  is	  rendered	  
and	  the	  amount	  recovered	  is	  not	  in	  excess	  of	  such	  tender	  no	  such	  costs	  shall	  be	  allowed.”	  See	  
Hofer	  v.	  UNUM	  Life	  Ins.	  Co.	  of	  Am.,	  338	  F.	  Supp.	  2d	  1252,	  153	  (D.	  Kan.	  2004);	  §	  40-‐256,	  supra.	  	  	  

Punitive	  damages	  are	  not	  recoverable	  in	  Kansas,	  unless	  the	  insured	  can	  prove	  the	  insurer	  
committed	  an	  independent	  tort	  accompanied	  by	  malice,	  fraud,	  or	  wanton	  disregard	  of	  others.	  
Guarantee	  Abstract	  &	  Title	  Co.,	  Inc.	  v.	  Interstate	  Fire	  &	  Cas.	  Co.,	  Inc.,	  652	  P.2d	  665	  (1982).	  	  
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KENTUCKY	  
	  
Kentucky	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Ky.	  Rev.	  Stat.	  Ann.	  §§304.12-‐230.	  
	  
Kentucky	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  806	  Ky.	  Admin.	  Regs.	  §§	  12:095	  
(1992/2001);	  12:092	  (1990).	  
	  
Kentucky	  recognizes	  a	  common-‐law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer	  in	  
Curry	  v.	  Fireman’s	  Fund	  Ins.	  Co.,	  784	  S.W.2d	  176	  (Ky.	  1989);	  see	  also	  Allstate	  Ins.	  Co.	  v.	  Coffey,	  
796	  F.	  Supp.	  1017,	  1018	  (E.D.	  Ky.	  1992;	  Deaton	  v.	  Allstate	  Ins.	  Co.,	  548	  S.W.2d.	  162	  (Ky.	  Ct.	  App.	  
1977).	  	  	  
In	  order	  to	  recover	  on	  a	  common-‐law	  bad	  faith	  claim,	  the	  insured	  must	  show:	  	  
	  

(1) That	  the	  insurer	  is	  obligated	  to	  pay	  under	  the	  policy;	  
	  

(2) That	  the	  insurer	  lacked	  a	  reasonable	  basis	  for	  denying	  the	  claim;	  and	  
	  

(3) That	  the	   insurer	  either	  knew	  there	  was	  no	  reasonable	  basis	  to	  deny	  the	  
claim	  or	  acted	  with	  reckless	  disregard	  for	  whether	  such	  a	  basis	  existed.	  

	  
Id.	  	  
	  
Insureds	  may	  bring	  a	  claim	  against	  their	  insurers	  under	  Kentucky’s	  Consumer	  Protection	  Act	  
(KCPA).	  	  Stevens	  v.	  Motorist	  Mutual	  Insurance,	  759	  S.W.2d	  819	  (Ky.	  1988).	  The	  KCPA	  prohibits	  
and	  makes	  unlawful	  any	  “unfair,	  false,	  misleading,	  or	  deceptive	  acts	  or	  practices	  in	  the	  conduct	  
of	  any	  trade	  or	  commerce.”	  	  KRS	  367.170(1).	  The	  KCPA	  permits	  a	  person	  injured	  as	  a	  result	  of	  
such	  conduct	  to	  bring	  a	  lawsuit	  to	  recover	  actual	  damages	  and	  seek	  equitable	  relief	  as	  
necessary	  and	  proper.	  	  KRS	  367.220(1).	  
	  
	  A	  statutory	  bad	  faith	  cause	  of	  action	  also	  exists	  under	  the	  state’s	  Unfair	  Claims	  Settlement	  
Practices	  Act	  (UCSPA).	  State	  Farm	  Mutual	  Automobile	  Insurance	  Company	  v.	  Reeder,	  763	  
S.W.2d	  115	  (Ky.	  1989)	  The	  UCSPA	  sets	  out	  many	  examples	  of	  bad	  faith,	  including	  but	  not	  
limited	  to	  failing	  to	  conduct	  a	  reasonable	  investigation	  based	  upon	  all	  information	  and	  refusing	  
to	  attempt	  in	  good	  faith	  to	  settle	  claims	  in	  which	  liability	  has	  become	  reasonably	  clear.	  	  See,	  
e.g.,	  KRS	  304.12-‐230.	  	  	  	  	  	  	  
	  
Damages	  
	  
Consequential	  damages	  are	  available	  if	  due	  to	  an	  insurer’s	  bad	  faith.	  	  Curry,	  784	  S.W.2d	  176.	  	  	  	  
	  
Emotional	  distress	  and	  mental	  anguish	  damages	  are	  considered	  consequential	  damages.	  	  
Wittmer	  v.	  Jones,	  864	  S.W.2d	  885,	  889	  (Ky.	  1993).	  	  	  
	  



	   39	  

Attorneys	  fees	  are	  available	  by	  statute	  if	  an	  insurer	  fails	  to	  settle	  a	  claim	  within	  a	  reasonable	  
amount	  of	  time.	  “…if	  the	  delay	  was	  without	  reasonable	  foundation,	  the	  insured	  person	  or	  
health	  care	  provider	  shall	  be	  entitled	  to	  be	  reimbursed	  for	  his	  reasonable	  attorneys	  fees	  
incurred.	  No	  part	  of	  the	  fee	  for	  representing	  the	  claimant	  in	  connection	  with	  this	  claim	  shall	  be	  
charged	  against	  benefits	  otherwise	  due	  the	  claimant.”	  Ky.	  Rev.	  Stat.	  Ann.	  §	  304.12-‐235	  (West).	  

Punitive	  damages	  are	  available	  if	  the	  insurer’s	  conduct	  was	  outrageous,	  that	  the	  insurer	  had	  
evil	  motive,	  or	  that	  the	  insurer	  had	  a	  reckless	  indifference	  to	  the	  rights	  of	  others.	  	  Federal	  
Kemper	  Insurance	  Co.	  v.	  Hornback,	  711	  S.W.2d	  844,	  848	  (Ky.	  1986).	  
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LOUISIANA	  
	  
Louisiana	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  La.	  Rev.	  Stat.	  Ann.	  §§	  22;1964	  
(1958/2009).	  
	  
Louisiana’s	  “Good	  Faith	  law,”	  creates	  a	  statutory	  right	  of	  recovery	  against	  an	  insurance	  
company	  that	  acts	  in	  bad	  faith.	  The	  statute	  states	  the	  following:	  
	  

An	  insurer…owes	  to	  his	  insured	  a	  duty	  of	  good	  faith	  and	  fair	  dealing.	  The	  insurer	  
has	  an	  affirmative	  duty	  to	  adjust	  claims	  fairly	  and	  promptly	  and	  to	  make	  a	  
reasonable	  effort	  to	  settle	  claims	  with	  the	  insured	  or	  the	  claimant,	  or	  both.	  Any	  
insurer	  who	  breaches	  these	  duties	  shall	  be	  liable	  for	  any	  damages	  sustained	  as	  a	  
result	  of	  the	  breach.	  

	  
La.	  Rev.	  Stat.	  Ann.	  §	  22:1973(A).	  	  
	  
Under	  Louisiana’s	  “Good	  Faith	  law,”	  the	  following	  acts	  constitute	  bad	  faith:	  	  
	  

(1)	  Misrepresenting	  pertinent	  facts	  or	  insurance	  policy	  provisions	  relating	  to	  coverages;	  	  
	  

(2)	  Failing	  to	  pay	  a	  settlement	  within	  thirty	  days	  after	  an	  agreement	  is	  reduced	  to	  
writing;	  
	  

(3)	  Denying	  coverage	  or	  attempting	  to	  settle	  a	  claim	  on	  the	  basis	  of	  an	  application	  which	  
the	  insurer	  knows	  was	  altered	  without	  notice	  to,	  or	  knowledge	  or	  consent	  of,	  the	  
insured;	  

	  
(4)	  Misleading	  a	  claimant	  as	  to	  the	  applicable	  prescriptive	  period;	  	  
	  
(5)	  Failing	  to	  pay	  a	  claim	  within	  sixty	  days	  after	  receipt	  of	  satisfactory	  proof	  of	  loss	  when	  
such	  failure	  is	  arbitrary,	  capricious,	  or	  without	  probable	  cause;	  and	  	  
	  
(6)	  Failing	  to	  pay	  claims	  to	  “immovable	  property”	  (i.e.,	  buildings)	  when	  such	  failure	  is	  
arbitrary,	  capricious,	  or	  without	  probable	  cause.	  	  

	  
La.	  Rev.	  Stat.	  Ann.	  §	  22:1973(B).	  
	  
The	  insured	  has	  the	  burden	  of	  proving	  the	  insurer	  not	  only	  acted	  (or	  failed	  to	  act),	  but	  did	  so	  
arbitrarily,	  capriciously,	  and	  without	  probable	  cause.	  	  Maloney	  Cinque,	  L.L.C.	  v.	  Pac.	  Ins.	  Co.,	  Ltd.,	  
89	  So.	  3d	  12,	  22	  (La.	  Ct.	  App.	  2012)).	  	  An	  insurer’s	  failure	  to	  pay	  a	  claim	  is	  arbitrary,	  capricious	  
or	  without	  probable	  cause	  if	  it	  is	  “unjustified,	  without	  reasonable	  probable	  cause	  or	  excuse.”	  	  
Maloney	  Cinque,	  L.L.C.,	  89	  So.	  3d	  at	  21	  (quoting	  Louisiana	  Bag	  Co.,	  Inc.	  v.	  Audubon	  Indem.	  Co.,	  
999	  So.	  2d	  1104,	  1114	  (La.	  2008)).	  
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An	  insurer	  who	  has	  a	  reasonable	  basis	  to	  defend	  the	  claim	  and	  acts	  in	  good-‐faith	  reliance	  on	  
that	  defense	  will	  not	  be	  liable	  under	  Louisiana’s	  Good	  Faith	  law.	  	  Id.	  	  

An	  insured	  who	  brings	  a	  claim	  under	  Louisiana’s	  Good	  Faith	  law	  may	  recover	  general	  damages;	  
special	  damages;	  and	  statutory	  penalties	  in	  an	  amount	  of	  up	  to	  two	  times	  the	  actual	  damages	  
or	  $5,000,	  whichever	  is	  greater,	  when	  an	  insurer	  fails	  to	  pay	  a	  claim	  within	  60	  days	  of	  a	  
satisfactory	  proof	  of	  loss	  when	  "such	  failure	  is	  arbitrary,	  capricious	  and	  without	  probable	  
cause."	  La.	  Rev.	  Stat.	  Ann.	  §	  22:1973(C).	  	  

If	  an	  insurer	  fails	  to	  pay	  a	  legitimate	  claim	  within	  30	  days	  receipt	  of	  a	  satisfactory	  proof	  of	  loss	  
and	  this	  failure	  is	  determined	  to	  be	  "arbitrary,	  capricious,	  and	  without	  probable	  cause,"	  the	  
insurer	  will	  be	  subject	  to	  a	  penalty	  of	  50%	  of	  the	  loss,	  or	  $1,000,	  whichever	  is	  greater,	  as	  well	  as	  
attorneys'	  fees	  and	  costs	  La.	  Rev.	  Stat.	  Ann.	  Section	  22:1893(B)(1).	  
Damages	  

Consequential	  damages	  may	  be	  available	  in	  Louisiana.	  Statute	  allows	  for	  the	  recovery	  of	  
general	  or	  “special	  damages”	  that	  stem	  from	  the	  insurer’s	  breach.	  La.	  Rev.	  Stat.	  Ann.	  §	  
22:1973(C).	  

Emotional	  distress	  damages	  may	  be	  awarded	  in	  Louisiana	  if	  they	  are	  calculated	  within	  the	  
general	  concept	  of	  damages.	  Lewis	  v.	  State	  Farm	  Ins.	  Co.,	  946	  So.2d	  708,	  729	  (La.	  App.	  2	  Cir.	  
2006).	  

Attorneys	  fees	  “for	  insurer's	  arbitrary	  and	  capricious	  failure	  to	  pay	  claim	  within	  30	  days	  after	  
receipt	  of	  satisfactory	  written	  proofs	  and	  demand	  are	  recoverable.	  “Penalties	  and	  attorney	  fees	  
are	  mandatory,	  rather	  than	  discretionary.	  La.	  Rev.	  Stat.	  Ann.	  §	  22:658,	  subd.	  B(1).	  A	  plaintiff	  
may	  be	  awarded	  penalties	  under	  only	  one	  of	  the	  two	  statutes,	  whichever	  is	  greater.	  	  Dickerson	  
v. Lexington	  Ins.	  Co.,	  556	  F.3d	  290,	  297	  (5th	  Cir.	  2009).	  	  Nonetheless,	  a	  plaintiff	  may	  recover
attorneys'	  fees	  under	  section	  22:1892	  while	  seeking	  damages	  and	  penalties	  under	  section	  
22:1973.	  Id.	  

Punitive	  damages	  in	  the	  form	  of	  a	  statutory	  “penalty”	  recoverable	  in	  an	  amount	  not	  to	  exceed	  
two	  times	  the	  damages	  sustained	  or	  $5000,	  whichever	  is	  greater	  (see	  above).	  La.	  Rev.	  Stat.	  Ann.	  
§ 22:1892;	  see	  also	  Sher	  v.	  Lafayette	  Ins.	  Co.,	  998	  So.	  2d.	  201	  (La.	  2008).
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MAINE	  
	  
Maine	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Me.	  Rev.	  Stat.	  Ann.	  Tit.	  24-‐A,	  §	  2164-‐D	  (1964)	  
(Portions	  of	  Model).	  
	  
Maine	  does	  not	  recognize	  a	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  
insurer.	  Maine	  does	  recognize	  a	  common	  law	  cause	  of	  action	  for	  an	  insurer’s	  breach	  of	  its	  
contractual	  duty	  to	  act	  in	  good	  faith.	  See	  Marquis	  v.	  Farm	  Family	  Mut.	  Ins.	  Co.,	  628	  A.2d	  644,	  
652	  (Me.	  1993);	  see	  also	  Gardner	  v.	  Podiatry	  Ins.	  Co.,	  2007	  WL	  1170774	  at	  *8	  (D.	  Me.	  2007).	  	  
	  
However,	  Maine	  does	  permit	  an	  insured	  to	  bring	  a	  claim	  against	  its	  insurer	  under	  the	  state’s	  
unfair	  claims	  settlement	  practices	  law,	  Me.	  Rev.	  Stat.	  Tit.	  24-‐A	  §2436-‐A.	  	  This	  statute	  permits	  an	  
insured	  to	  bring	  a	  civil	  action	  for	  any	  of	  the	  following:	  

(1)	   Knowingly	  misrepresenting	  to	  an	  insured	  pertinent	  facts	  or	  policy	  
provisions	  relating	  to	  coverage	  at	  issue;	  

	  
(2)	   Failing	  to	  acknowledge	  and	  review	  claims,	  which	  may	  include	  payment	  or	  

denial	  of	  a	  claim,	  within	  a	  reasonable	  time	  following	  receipt	  of	  written	  
notice	  by	  the	  insurer	  of	  a	  claim	  by	  an	  insured	  arising	  under	  a	  policy;	  

	  
(3)	   Threatening	  to	  appeal	  from	  an	  arbitration	  award	  in	  favor	  of	  an	  insured	  

for	  the	  sole	  purpose	  of	  compelling	  the	  insured	  to	  accept	  a	  settlement	  less	  
than	  the	  arbitration	  award;	  

	  
(4)	   Failing	  to	  affirm	  or	  deny	  coverage,	  reserving	  any	  appropriate	  defenses,	  

within	  a	  reasonable	  time	  after	  having	  completed	  its	  investigation	  related	  
to	  a	  claim;	  or	  

	  
(5)	   Without	  just	  cause,	  failing	  to	  effectuate	  prompt,	  fair	  and	  equitable	  

settlement	  of	  claims	  submitted	  in	  which	  liability	  has	  become	  reasonably	  
clear.	  

	  
Me.	  Rev.	  Stat.	  Tit.	  24-‐A	  §2436-‐A(1).	  

Under	  the	  statute,	  an	  insurer	  acts	  without	  just	  cause	  if	  it	  “refuses	  to	  settle	  claims	  without	  a	  
reasonable	  basis	  to	  contest	  liability,	  the	  amount	  of	  any	  damages	  or	  the	  extent	  of	  any	  injuries	  
claimed.”	  	  Me.	  Rev.	  Stat.	  Tit.	  24-‐A	  §2436-‐A(2).	  

Damages	  

Consequential	  damages	  are	  available	  as	  part	  of	  a	  breach	  of	  contract	  claim.	  Marquis,	  628	  A.2d	  at	  
650.	  (citing	  Ginn	  v.	  Penobscot	  Co.,	  334	  A.2d	  874,	  887	  (Me.	  1975)).	  
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Emotional	  distress	  damages	  are	  not	  available.	  See	  generally	  Anderson	  v.	  Va.	  Sur.	  Co.,	  985	  F.	  
Supp.	  182	  (D.	  Me.	  1998)	  
	  
Attorneys	  fees	  are	  available.	  An	  insured	  who	  successfully	  brings	  a	  claim	  under	  Maine’s	  unfair	  
claims	  settlement	  practices	  law	  may	  recover	  damages,	  costs	  and	  disbursements,	  reasonable	  
attorneys	  fees,	  and	  interest	  on	  damages	  at	  the	  rate	  of	  1½%	  per	  month.	  	  Me.	  Rev.	  Stat.	  Tit.	  24-‐A	  
§2436-‐A(1).	  

Punitive	  damages	  are	  not	  available	  in	  Maine	  in	  a	  breach	  of	  contract	  claim	  or	  in	  an	  action	  under	  
the	  Maine	  Unfair	  Claims	  Settlement	  Practices	  Act.	  Stull	  v.	  First	  Am.	  Title	  Ins.	  Co.,	  745	  A.2d	  975,	  
981	  (Me.	  2000).	  
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MARYLAND	  
	  
Maryland	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Md.	  Code	  Ann.,	  Ins.	  §§	  27-‐301	  to	  27-‐306	  
(1986/2012).	  
	  
Maryland	  has	  adopted	  claims	  practices	  regulations.	  Code	  Md.	  Reg.	  Ann.,	  Ins.	  §	  31.15.07.01	  ff.	  	  
	  
Maryland	  does	  not	  recognize	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  
a	  first-‐party	  insurer.	  See	  State	  Farm	  Mut.	  Ins.	  Co.	  v.	  White,	  236	  A.2d	  269	  (Md.	  1967).	  	  
	  
However,	  Maryland	  has	  passed	  a	  first-‐party	  bad	  faith	  law	  that	  creates	  a	  statutory	  cause	  of	  
action	  against	  insurers	  who	  fail	  to	  act	  in	  good	  faith	  in	  settling	  a	  claim	  under	  a	  property	  and	  
casualty	  insurance	  policy.	  	  Under	  this	  law,	  an	  insured	  may	  recover	  damages	  from	  an	  insurer	  
who	  fails	  to	  act	  in	  good	  faith.	  	  Md.	  Code	  Ann.,	  Cts.	  &	  Jud.	  Proc.	  §	  3-‐1701(e).	  	  

“Good	  faith”	  means	  an	  informed	  judgment	  based	  on	  honesty	  and	  diligence	  supported	  by	  
evidence	  the	  insurer	  knew	  or	  should	  have	  known	  at	  the	  time	  the	  insurer	  made	  a	  decision	  on	  a	  
claim.	  	  Md.	  Code	  Ann.,	  Ins.	  §	  27-‐1001.	  

An	  insured	  must	  follow	  a	  specific	  statutorily-‐proscribed	  procedure	  in	  order	  to	  bring	  a	  claim	  
under	  Maryland’s	  bad	  faith	  law.	  	  See	  Md.	  Code	  Ann.,	  Ins.	  §	  27-‐1001(c).	  	  Specifically,	  an	  insured	  
must	  file	  a	  complaint	  with	  the	  Maryland	  Insurance	  Administration	  (MIA).	  	  Md.	  Code	  Ann.,	  Ins.	  §	  
27-‐1001(d)(1).	  	  The	  complaint	  must	  include	  all	  documents	  the	  insured	  submitted	  to	  the	  insurer	  
as	  proof	  of	  the	  loss,	  specify	  applicable	  coverage	  and	  the	  amount	  of	  the	  claim,	  and	  state	  the	  
amount	  of	  actual	  damages	  and	  costs.	  	  Md.	  Code	  Ann.,	  Ins.	  §	  27-‐1001(d)(2).	  	  The	  MIA	  then	  
forwards	  a	  copy	  of	  the	  complaint	  to	  the	  insurer.	  	  Md.	  Code	  Ann.,	  Ins.	  §	  27-‐1001(d)(3).	  	  The	  
insurer	  then	  has	  30	  days	  to	  submit	  a	  written	  response	  to	  the	  Complaint.	  	  Md.	  Code	  Ann.,	  Ins.	  §	  
27-‐1001(d)(4).	  

The	  MIA	  then	  issues	  a	  decision	  within	  90	  days	  after	  the	  date	  of	  filing,	  which	  determines:	  	  

(1)	  whether	  the	  insurer	  is	  obligated	  to	  pay	  the	  insurance	  claim;	  	  

(2)	  the	  amount	  the	  insured	  is	  entitled	  to	  from	  the	  insurer	  for	  the	  claim;	  	  

(3)	  whether	  the	  insurer	  breached	  its	  obligation	  under	  the	  applicable	  policy	  to	  pay	  the	  
claim;	  	  

(4)	  whether	  the	  insurer	  failed	  to	  act	  in	  good	  faith;	  and	  	  

(5)	  the	  amount	  of	  damages,	  expenses,	  litigation	  costs,	  and	  interest	  that	  the	  insured	  is	  
entitled	  to	  recover	  from	  the	  insurer.	  	  	  

Md.	  Code	  Ann.,	  Ins.	  §	  27-‐1001(e)(1)(i).	  	  
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Parties	  do	  have	  a	  right	  to	  appeal	  the	  decision	  of	  the	  MIA.	  	  First,	  either	  party	  may	  appeal	  the	  
decision	  of	  the	  MIA	  to	  an	  administrative	  law	  judge,	  who	  will	  review	  the	  matter	  de	  novo.	  	  Md.	  
Code	  Ann.,	  Ins.	  §	  27-‐1001(f).	  	  Second,	  either	  party	  may	  appeal	  the	  decision	  of	  an	  administrative	  
law	  judge	  to	  the	  circuit	  court,	  who	  will	  also	  review	  the	  matter	  de	  novo.	  	  Md.	  Code	  Ann.,	  Ins.	  §	  
27-‐1001(g);	  see	  also	  Thompson	  v.	  State	  Farm	  Mut.	  Auto	  Ins.	  Co.,	  196	  Md.	  App.	  235,	  238	  (Md.	  Ct.	  
Spec.	  App.	  2010).	  	  	  	  	  

Damages	  	  
	  
Consequential	  damages	  are	  not	  available	  in	  Maryland	  for	  first	  party	  bad	  faith	  claims.	  However,	  
in	  “duty	  to	  settle”	  liability	  policy	  cases,	  an	  insurer	  can	  be	  liable	  for	  the	  full	  amount	  of	  a	  
judgment	  in	  excess	  of	  the	  policy	  limits	  if	  the	  insurer	  refused	  to	  settle	  within	  the	  policy	  limits.	  
State	  Farm	  Mut.	  Ins.	  Co,	  236	  A.2d	  269.	  	  
	  
Emotional	  distress	  damages	  are	  not	  recoverable	  in	  Maryland.	  Id.	  	  
	  
Attorneys	  fees	  are	  recoverable	  in	  first	  party	  bad-‐faith	  claims	  in	  the	  form	  of	  litigation	  costs,	  
expenses,	  and	  reasonable	  attorneys’	  fees,	  including	  actual	  damages	  (not	  to	  exceed	  1/3	  of	  the	  
amount	  of	  actual	  damages	  recovered).	  Md.	  Code	  Ann.,	  Cts.	  &	  Jud.	  Proc.	  §	  3-‐1701(e).	  
	  
Punitive	  damages	  are	  not	  available	  for	  first	  party	  bad	  faith	  claims.	  Md.	  Code	  Ann.,	  Cts.	  &	  Jud.	  
Proc.	  §	  3-‐1701.	  
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MASSACHUSETTS	  

Massachusetts	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Mass.	  Gen.	  Laws	  ch.	  176D.	  §	  3	  (1972/1986).	  	  

Massachusetts	  recognize	  a	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  
insurer.	  See,	  e.g.	  Green	  v.	  Blue	  Cross	  and	  Blue	  Shield,	  713	  N.E.2d	  992	  (Mass.	  App.	  Ct).	  An	  insured	  
may	  bring	  a	  collateral	  action	  against	  an	  insurer	  for	  unfair	  or	  deceptive	  business	  practices.	  Mass.	  
Gen.	  Laws	  ch.	  93A	  and	  ch.	  176D.	  	  	  

Mass.	  Gen.	  Laws	  Ch.	  93A	  §	  9	  establishes	  a	  statutory	  cause	  of	  action	  for	  any	  person	  “who	  has	  
been	  injured	  by	  another	  person’s	  use	  or	  employment	  of	  any	  method,	  act	  or	  practice	  declared	  to	  
be	  unlawful	  by	  …	  [Mass.	  Gen.	  Laws	  Ch.	  176D	  §	  3(9)][.]”,	  a	  violation	  of	  which	  may	  give	  rise	  to	  
civil	  liability	  under	  93A	  §	  9.	  	  Hopkins	  v.	  Liberty	  Mutual	  Insurance	  Co.,	  750	  N.E.2d	  943,	  949-‐50	  
(Mass.	  2001).	  

Ch.	  176D	  §	  3(9)	  identifies	  the	  following	  specific	  unfair	  methods	  and	  deceptive	  acts:	  	  

(1)	  Misrepresenting	  pertinent	  facts	  or	  insurance	  policy	  provisions	  relating	  to	  coverages	  
at	  issue;	  	  

(2)	  Failing	  to	  acknowledge	  and	  act	  reasonably	  promptly	  upon	  communications	  with	  
respect	  to	  claims	  arising	  under	  insurance	  policies;	  	  

(3)	  Failing	  to	  adopt	  and	  implement	  reasonable	  standards	  for	  the	  prompt	  investigation	  of	  
claims	  arising	  under	  insurance	  policies;	  	  

(4)	  Refusing	  to	  pay	  claims	  without	  conducting	  a	  reasonable	  investigation	  based	  upon	  all	  
available	  information;	  	  

(5)	  Failing	  to	  affirm	  or	  deny	  coverage	  of	  claims	  within	  a	  reasonable	  time	  after	  proof	  of	  
loss	  statements	  have	  been	  completed;	  	  

(6)	  Failing	  to	  effectuate	  prompt,	  fair	  and	  equitable	  settlements	  of	  claims	  in	  which	  
liability	  has	  become	  reasonably	  clear;	  	  

(7)	  Compelling	  insureds	  to	  institute	  litigation	  to	  recover	  amounts	  due	  under	  an	  
insurance	  policy	  by	  offering	  substantially	  less	  than	  the	  amounts	  ultimately	  recovered	  in	  
actions	  brought	  by	  such	  insureds;	  	  

(8)	  Attempting	  to	  settle	  a	  claim	  for	  less	  than	  the	  amount	  to	  which	  a	  reasonable	  man	  
would	  have	  believed	  he	  was	  entitled	  by	  reference	  to	  written	  or	  printed	  advertising	  
material	  accompanying	  or	  made	  part	  of	  an	  application;	  	  

(9)	  Attempting	  to	  settle	  claims	  on	  the	  basis	  of	  an	  application	  which	  was	  altered	  without	  
notice	  to,	  or	  knowledge	  or	  consent	  of	  the	  insured;	  	  
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(10)	  Making	  claims	  payments	  to	  insured	  or	  beneficiaries	  not	  accompanied	  by	  a	  
statement	  setting	  forth	  the	  coverage	  under	  which	  payments	  are	  being	  made;	  	  

(11)	  Making	  known	  to	  insured	  or	  claimants	  a	  policy	  of	  appealing	  from	  arbitration	  awards	  
in	  favor	  of	  insured	  or	  claimants	  for	  the	  purpose	  of	  compelling	  them	  to	  accept	  
settlements	  or	  compromises	  less	  than	  the	  amount	  awarded	  in	  arbitration;	  	  

(12)	  Delaying	  the	  investigation	  or	  payments	  of	  claims	  by	  requiring	  that	  an	  insured	  or	  
claimant,	  or	  the	  physician	  of	  either,	  submit	  a	  preliminary	  claim	  report	  and	  then	  
requiring	  the	  subsequent	  submission	  of	  formal	  proof	  of	  loss	  forms,	  both	  of	  which	  
submissions	  contain	  substantially	  the	  same	  information;	  	  

(13)	  Failing	  to	  settle	  claims	  promptly,	  where	  liability	  has	  become	  reasonably	  clear,	  under	  
one	  portion	  of	  the	  insurance	  policy	  coverage	  in	  order	  to	  influence	  settlements	  under	  
other	  portions	  of	  the	  insurance	  policy	  coverage;	  or	  

(14)	  Failing	  to	  provide	  promptly	  a	  reasonable	  explanation	  of	  the	  basis	  in	  the	  insurance	  
policy	  in	  relation	  to	  the	  facts	  or	  applicable	  law	  for	  denial	  of	  a	  claim	  or	  for	  the	  offer	  of	  a	  
compromise	  settlement.	  	  

In	  order	  to	  make	  out	  a	  claim	  against	  an	  insurer	  under	  Mass.	  Gen.	  Laws	  Ch.	  93A	  §9	  and	  Mass.	  
Gen.	  Laws	  Ch.	  176D,	  an	  insured	  must	  establish:	  	  
	  
	   (1)	  that	  an	  unfair	  trade	  practice	  occurred;	  and	  	  
	  
	   (2)	  that	  the	  unfair	  practice	  resulted	  in	  a	  loss	  to	  the	  insured.	  	  
	  
Ferrara	  &	  DiMercurio,	  Inc.	  v.	  St.	  Paul	  Mercury	  Ins.	  Co.,	  169	  F.3d	  43,	  57	  (1st	  Cir.	  1999);	  Mass.	  Gen.	  
Laws	  Ch.	  93A	  §11;	  Mass.	  Gen.	  Laws	  Ch.	  176D	  §	  3(9)(f).	  
	  
Damages	  
	  
Consequential	  damages	  are	  available	  for	  a	  plaintiff	  where	  the	  consequences	  of	  the	  defendant’s	  
actions	  were	  foreseeable.	  DiMarzo	  v.	  Am.	  Mut.	  Ins.	  Co.,	  449	  N.E.2d	  1189,	  1200	  (Mass.	  1983).	  
Foreseeable	  loss	  stemming	  from	  bad	  faith	  is	  recoverable.	  Clegg	  v.	  Butler,	  676	  N.E.	  2d	  113,114	  
(Mass.	  1997).	  	  
	  
Emotional	  distress	  damages	  are	  available	  in	  instances	  where	  the	  insurer	  acted	  deceptively	  and	  
knowingly.	  Hershenow	  v.	  Enter.	  Rent-‐A-‐Car	  Co.,	  840	  N.E.2d	  526,	  533	  (Mass.	  2006)	  (citing	  
Haddad	  v.	  Gonzalez,	  576	  N.E.2d	  658	  (Mass.	  1991)	  (following	  1979	  amendment	  to	  G.L.	  c.	  93A,	  §	  
9).	  
	  
Attorneys	  fees	  are	  awardable	  so	  long	  as	  the	  insured	  acts	  reasonably	  with	  regard	  to	  settlement	  
offers.	  Bobick	  v.	  U.S.	  Fid.	  &	  Guar.	  Ins.	  Co.,	  790	  N.E.2d	  653,	  660-‐61	  (Mass.	  2003).	  Mass.	  Gen.	  
Laws	  Chapter	  93A	  §	  2(3A).	  	  	  



	   48	  

	  
Punitive	  damages	  are	  available	  under	  Massachusetts	  Consumer	  Protection	  Act,	  General	  Laws,	  
and	  may	  be	  awarded	  up	  to	  three	  times	  the	  actual	  damages	  if	  the	  insurer	  is	  found	  to	  be	  
engaging	  in	  unlawful	  practices,	  but	  not	  more	  than	  25%	  of	  the	  claim	  if	  such	  a	  showing	  is	  not	  
made.	  G.L.	  c.	  93A,	  §	  9(3).	  	  
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MICHIGAN	  
	  

Michigan	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Mich.	  Comp.	  Laws	  §	  500.2026	  (1951/1977).	  
	  
Michigan	  does	  not	  recognize	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  
a	  first-‐party	  insurer.	  	  Roberts	  v.	  Auto–Owners	  Ins.	  Co.,	  374	  NW2d	  905	  (Mich.	  1985).	  However,	  
Michigan	  law	  recognizes	  a	  contractual	  obligation	  on	  the	  part	  of	  the	  insurer	  to	  act	  in	  good	  faith.	  
Murphy	  v.	  Cincinnati	  Ins.	  Co.,	  772	  F.2d	  273,	  276	  (6th	  Cir.	  1985)	  (“The	  duty	  of	  exercising	  good	  
faith	  [extends]	  to	  the	  investigation	  of	  claims).	  	  

Michigan	  has	  enacted	  a	  Uniform	  Trade	  Practices	  Act,	  Mich.	  Comp.	  Laws	  Ann.	  §	  500.2001-‐2050,	  
which	  identifies	  specifically-‐prohibited	  conduct.	  	  See	  Mich.	  Comp.	  Laws	  Ann.	  §	  500.2026(1).	  	  
However,	  an	  insured	  has	  no	  private	  cause	  of	  action	  for	  violations	  of	  the	  Michigan	  Uniform	  
Trade	  Practices	  Act.	  	  Young	  v.	  Michigan	  Mut.	  Ins.	  Co.,	  362	  N.W.2d	  844	  (Mich.	  Ct.	  app.	  1984)	  
(citing	  Shavers	  v.	  Attorney	  General,	  267	  N.W.2d	  72,	  fn.	  27	  (Mich.	  1978)).	  

An	  insured	  may	  bring	  an	  action	  for	  damages	  suffered	  as	  a	  result	  of	  an	  insurer’s	  failure	  to	  act	  in	  
good	  faith.	  Auman	  v.	  Fed	  Ins.	  Co.,	  266	  N.W.2d	  457,	  458	  (Mich.	  Ct.	  pp.	  1978).	  	  

Damages	  
	  
Consequential	  damages	  are	  available.	  “Thus,	  when	  an	  insurer	  acts	  in	  bad	  faith	  in	  the	  settlement	  
of	  a	  claim	  with	  its	  insured,	  the	  insured	  is	  entitled	  to	  recover	  damages	  for	  economic	  loss	  
proximately	  caused	  by	  the	  insurer’s	  actionable	  conduct.”	  	  Ruwe	  v.	  Farmers	  Mut.	  United	  Ins.	  Co.,	  
Inc.,	  238	  Neb.	  67,	  75	  (1991).	  
	  
Emotional	  distress	  damages	  are	  generally	  unavailable,	  unless	  contemplated	  by	  the	  parties	  at	  
the	  time	  of	  execution	  of	  the	  policy.	  Kewin	  v.	  Massachusetts	  Mut.	  Life	  Ins.	  Co.,	  295	  N.W.2d	  50,	  
55	  (Mich.	  1980).	  
	  
Attorneys	  fees	  are	  not	  available	  for	  first	  party	  bad	  faith	  claims.	  See	  Burnside	  v.	  State	  Farm	  Fire	  
&	  Cas.	  Co.,	  528	  N.W.2d	  749	  (Mich.	  1995);	  but	  see	  Murphy,	  772	  F.2d	  at	  277	  (“…the	  district	  court	  
did	  not	  err	  by	  interpreting	  Michigan	  law	  to	  permit	  an	  award	  of	  attorneys	  fees	  as	  a	  proper	  
measure	  of	  damages	  arising	  out	  of	  an	  insured’s	  implied	  contractual	  duty	  to	  act	  fairly	  and	  
reasonably	  in	  investigating	  and	  refusing	  to	  pay	  an	  insured’s	  claim”).	  

Punitive	  damages	  are	  not	  available	  in	  Michigan.	  Kewin	  v.	  295	  N.W.2d	  at	  74.	  
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MINNESOTA	  
	  

Minnesota	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Minn.	  Stat.	  §	  72A.20(12)	  (1967/2006).	  

Minnesota	  does	  not	  recognize	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  
against	  a	  first-‐party	  insurer.	  However,	  Minnesota	  has	  passed	  a	  first-‐party	  bad	  faith	  law	  that	  
creates	  a	  statutory	  cause	  of	  action	  against	  insurers	  who	  fail	  to	  act	  in	  good	  faith	  in	  settling	  a	  
claim	  under	  a	  property	  and	  casualty	  insurance	  policy.	  Minn.	  Stat.	  §604.18	  et	  seq;	  see	  also	  226	  
Summit,	  LLC	  v.	  Lawyers	  Title	  Ins.	  Corp,	  2011	  U.S.	  Dist.	  LEXIS	  80547	  *21	  (D.	  Minn.	  2011).	  	  
	  
In	  order	  to	  recover	  under	  Minnesota’s	  bad	  faith	  law,	  the	  insured	  must	  show:	  	  
	  

(1)	   The	  insurer	  lacked	  a	  reasonable	  basis	  for	  denying	  the	  benefits	  of	  the	  
insurance	  policy;	  and	  	  

	  
(2)	   That	  the	  insurer	  knew	  of	  the	  lack	  of	  a	  reasonable	  basis	  for	  denying	  the	  

benefits	  of	  the	  insurance	  policy	  or	  acted	  in	  reckless	  disregard	  of	  the	  lack	  
of	  a	  reasonable	  basis	  for	  denying	  the	  benefits	  of	  the	  insurance	  policy.	  

	  
Minn.	  Stat.	  §604.18,	  subd.	  2(a).	  	  	  
	  
The	  statutory	  standard	  reflects	  the	  common	  law	  approach	  taken	  by	  several	  other	  states	  
expressed	  in	  Anderson	  v.	  Continental	  Ins.	  Co.,	  271	  N.W.2d	  368,	  377	  (Wis.	  1978),	  i.e.,	  a	  plaintiff	  
must	  show	  the	  absence	  of	  a	  reasonable	  basis	  for	  denying	  benefits	  of	  the	  policy	  and	  the	  
defendant’s	  knowledge	  or	  reckless	  disregard	  of	  the	  lack	  of	  a	  reasonable	  basis	  for	  denying	  the	  
claim	  in	  order	  to	  show	  bad	  faith	  against	  an	  insurer.	  	  	  
	  
An	  insured	  must	  obtain	  permission	  from	  the	  court	  before	  it	  can	  assert	  a	  claim	  under	  
Minnesota’s	  bad	  faith	  law.	  	  Minn.	  Stat.	  §604.18,	  subd.	  4.	  	  This	  takes	  the	  form	  of	  a	  motion	  to	  
amend	  the	  complaint,	  which	  must	  be	  supported	  by	  evidence	  demonstrating	  the	  insurer’s	  bad	  
faith.	  	  Id.	  
	  
Under	  Minnesota’s	  bad	  faith	  law,	  an	  insured	  may	  recover	  an	  amount	  equal	  to	  one-‐half	  of	  the	  
proceeds	  awarded	  that	  are	  in	  excess	  of	  an	  amount	  offered	  by	  the	  insurer	  at	  least	  ten	  days	  
before	  the	  trial	  begins	  or	  $250,000,	  whichever	  is	  less;	  and	  attorneys	  fees	  (see	  below).	  	  
	  
Damages:	  
	  
Consequential	  damages	  may	  be	  recoverable	  in	  Minnesota.	  Olson	  v.	  Rugloski,	  177	  
N.W.2d	  385,	  388	  (Minn.	  1979).	  Such	  damages	  are	  determined	  by	  the	  court	  after	  the	  fact	  
finder	  determines	  the	  amount	  the	  insured	  is	  entitled	  to	  under	  the	  policy.	  	  Minn.	  Stat.	  
§604.18,	  subd.	  4.	  (see	  below).	  	  	  
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Emotional	  distress	  damages	  are	  not	  available	  unless	  it	  is	  accompanied	  by	  an	  independent	  tort.	  
Saltou	  v.	  Dependable	  Ins.	  Co.,	  394	  N.W.2d	  629	  (Minn.	  Ct.	  App.	  1986).	  

Attorneys	  fees	  may	  sometimes	  be	  recoverable	  in	  an	  amount	  no	  greater	  than	  $100,000	  under	  
Minn.	  Stat.	  §	  604.18(3)(2).	  However,	  attorneys’	  fees	  are	  generally	  not	  recoverable.	  American	  
Standard.	  Ins.	  Co.	  v.	  Le,	  551	  N.W.2d	  923	  (Minn.	  1996);	  Garrick	  v.	  Northland	  Ins.	  Co.,	  469	  N.W.2d	  
709	  (Minn.	  1991).	  
	  
Punitive	  damages	  are	  not	  available.	  See	  In	  re	  Silicone	  Implant	  Ins.	  Coverage	  Litig.,	  	  652	  N.W.2d	  
46	  (Minn.	  Ct.	  App.	  2002),	  aff’d	  in	  part,	  rev’d	  in	  part	  on	  other	  grounds,	  667	  N.W.2d	  405,	  422	  
(Minn.	  2003),	  reh’g	  denied	  (Sept.	  29,	  2003)	  (“Breach	  of	  the	  implied	  covenant	  of	  good	  faith	  is	  not	  
an	  independent	  tort	  in	  Minnesota,	  and	  punitive	  damages	  may	  not	  be	  recovered	  from	  insurers	  
who	  breach	  their	  contractual	  obligations	  in	  bad	  faith.”).	  
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MISSISSIPPI	  

Mississippi	  has	  not	  adopted	  the	  UCSPA.	  

Mississippi	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐
party	  insurer.	  See,	  e.g.	  Vaughn	  v.	  Monticello	  Ins.	  Co.,	  838	  So.	  2d	  983	  (Miss.	  Ct.	  App.	  2001);	  
Hartford	  Underwriters	  Ins.	  Co.	  v.	  Williams,	  936	  So.	  2d	  888,	  895	  (Miss.	  2006).	  	  	  	  

For	  liability	  policies,	  an	  insured	  must	  show	  that	  the	  insurer:	  

(1) Lacked	  an	  arguable	  or	  legitimate	  basis	  for	  denying	  the	  claim;	  

(2) That	  the	  insurer	  committed	  a	  willful	  or	  malicious	  wrong;	  or	  

(3) Acted	  with	  gross	  and	  reckless	  disregard	  for	  the	  insured’s	  rights.	  

Liberty	  Mut.	  Ins.	  Co.	  v.	  McKneely,	  862	  So.	  2d	  530	  (Miss.	  2003),	  reh’g	  denied	  (Sep.	  2	  2004);	  see	  
also	  United	  Am.	  Ins.	  Co.	  v.	  Merrill,	  978	  So.	  2d	  613,	  634	  (Miss.	  2007).	  

Bad	  faith	  does	  not	  exist	  if	  an	  insurance	  company	  can	  give	  the	  insured	  a	  legitimate	  or	  arguable	  
reason	  for	  denying	  a	  claim.	  	  See	  Pioneer	  Life	  Ins.	  Co.	  of	  Illinois	  v.	  Moss,	  513	  So.2d	  927,	  929	  (Miss.	  
1987).	  	  An	  insurer	  need	  only	  show	  a	  reasonable	  justification	  in	  fact	  or	  law	  to	  deny	  payment.	  
Broussard	  v.	  State	  Farm	  Fire	  &	  Cas.	  Co.,	  523	  F.3d	  618,	  628	  (5th	  Cir.	  2008).	  A	  claim	  for	  bad	  faith	  
cannot	  be	  based	  on	  a	  clerical	  error	  or	  honest	  mistake.	  	  Andrew	  Jackson	  Life	  Ins.	  Co.	  v.	  Williams,	  
566	  So.2d	  1172,	  1187	  (Miss.1990);	  Weems	  v.	  American	  Sec.	  Ins.	  Co.,	  486	  So.2d	  1222,	  1227	  
(Miss.1986);	  Consolidated	  American	  Life	  Ins.	  Co.	  v.	  Toche,	  410	  So.2d	  1303,	  1306	  (Miss.	  1982).	  	  	  

The	  mere	  fact	  that	  [an	  insurer’s]	  denial	  of	  coverage	  proves	  to	  be	  incorrect	  is	  insufficient	  to	  
prove	  bad	  faith.	  McKneely,	  862	  So.2d	  at	  533.	  However,	  [the	  insurer]	  has	  a	  duty	  to	  re-‐evaluate	  
[the	  insured’s]	  claim,	  even	  after	  the	  lawsuit	  was	  filed.	  Broussard,	  523	  F.3d	  at	  629;	  see	  also	  
Spansel	  v.	  State	  Farm	  Fire	  and	  Cas.	  Co.,	  683	  F.Supp.2d	  444	  (2010).	  	  

Bad	  faith	  is	  an	  intentional	  tort,	  requiring	  a	  showing	  of	  more	  than	  mere	  negligence.	  Universal	  
Life	  Ins.	  C.	  v.	  Veasley,	  	  610	  So.	  2d	  290,	  295	  (Miss.	  1992).	  	  

Mississippi	  courts	  will	  consider	  a	  variety	  of	  factors	  in	  determining	  an	  insurer’s	  liability	  for	  failure	  
to	  settle.	  See	  Hartford	  Accident	  and	  Indem.	  Co.	  v.	  Foster,	  528	  So.	  2d	  255	  (Miss.	  1988)	  

Miss	  Code.	  Ann.	  §85-‐5-‐35	  identifies	  certain	  acts	  and	  practices	  of	  insurers	  that	  are	  considered	  to	  
be	  acts	  of	  unfair	  competition	  and	  thus	  prohibited,	  yet	  there	  is	  no	  statutorily	  authorized	  private	  
cause	  of	  action.	  Burley	  v.	  Homeowner’s	  Warranty	  Corp.,	  773	  F.	  Supp	  844	  (S.D.	  Miss.	  1990),	  aff’d	  
936	  F.2d	  569	  (5th	  Cir.	  1991).	  	  
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Damages	  
	  
Consequential	  damages	  may	  be	  available	  in	  Mississippi.	  Broussard	  v.	  State	  Farm	  Fire	  &	  Cas.	  Co.,	  
523	  F3d	  618,	  628	  (5th	  Cir.	  2008)	  (citing	  Andrew	  Jackson	  Life	  Ins.	  Co.	  v.	  Williams,	  566	  So.	  2d	  1172,	  
1186	  n.13	  (Miss.	  1990)).	  	  
	  
Extracontractual	  damages,	  such	  as	  awards	  for	  emotional	  distress	  and	  attorneys’	  fees,	  are	  not	  
warranted	  where	  the	  insurer	  can	  demonstrate	  “an	  arguable,	  good-‐faith	  basis	  for	  denial	  of	  a	  
claim.”	  United	  Services	  Auto.	  Ass’n	  (USSA)	  v.	  Lisanby,	  47	  So.3d	  1172,	  1178	  (2010)	  (citing	  United	  
Amer.	  Ins.	  Co.	  v.	  Merrill,	  978	  So.2d	  613,	  627	  (citing	  State	  Farm	  Ins.	  Co.	  v.	  Grimes,	  722	  So.2d	  637	  
(Miss.1998);	  see	  also	  Standard	  Life	  Ins.	  Co.	  v.	  Veal,	  354	  So.2d	  239	  (Miss.1977));	  Spansel,	  683	  
F.Supp.2d	  at	  448.	  	  
	  
Emotional	  distress	  damages	  are	  recoverable	  if	  the	  insured	  proves	  that	  the	  insurer’s	  conduct	  is	  
culpable.	  Jones	  v.	  Benefit	  Trust	  Life	  Ins.	  Co.,	  800	  F.2d	  1397,	  1401	  (5th	  Cir.	  1986);	  Allred	  v.	  
Fairchild,	  916	  So.	  2d	  529,	  532-‐33	  (Miss.	  2005).	  	  
	  
Attorneys	  fees	  as	  well	  as	  court	  costs	  are	  recoverable	  in	  Mississippi.	  Windmon	  v.	  Marshall,	  926	  
So.	  2d	  867,	  874-‐75	  (Miss.	  2006);	  Allred,	  916	  So.	  2d	  at	  532-‐33.	  	  
	  
Punitive	  damages	  if	  the	  insured	  can	  demonstrate:	  	  
	  

(1)	   That	  the	  insurer	  had	  no	  legitimate	  or	  arguable	  reason	  to	  deny	  payment	  of	  the	  
claim;	  and	  	  

	  
(2)	  	   That	  the	  insurer	  has	  showed	  malice,	  gross	  negligence,	  or	  wanton	  disregard	  of	  the	  

rights	  of	  the	  insured.	  
	  
Vaughn,	  838	  So.	  2d	  at	  988;	  see	  also	  Sentinel	  Indus.	  Contracting	  Corp.	  v.	  Kimmins	  Indus.	  Serv.	  
Corp.,	  743	  So.	  2d	  954,	  972	  (Miss.	  1999).	  
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MISSOURI	  
	  

Missouri	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Mo.	  Rev.	  Stat.	  §§	  375.1000	  to	  375.1018	  
(1991/1993).	  
	  
Missouri	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  Mo.	  Code	  Regs.	  Ann.	  Tit.	  20,	  §§	  
100-‐1/010to	  100-‐1.300	  (1974/2011).	  
	  
Missouri	  does	  not	  recognize	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  
a	  first-‐party	  insurer.	  	  Duncan	  v.	  Andrew	  County	  Mut.	  Ins.	  Co.,	  665	  S.W.2d	  13,	  19-‐20	  (Mo.	  Ct.	  App.	  
1983).	  
	  
Missouri	  Annotated	  Statute	  §375.420	  creates	  a	  statutory	  claim	  against	  insurers	  for	  statutory	  
penalties	  and	  attorneys’	  fees	  for	  failing	  to	  pay	  a	  covered	  loss.	  	  The	  statute	  states	  as	  follows:	  

In	  any	  action	  against	  any	  insurance	  company	  to	  recover	  the	  amount	  of	  any	  loss	  
under	  [an	  insurance	  policy]	  except	  [an]	  automobile	  liability	  insurance,	  if	  it	  
appears	  from	  the	  evidence	  that	  such	  company	  has	  refused	  to	  pay	  such	  loss	  
without	  reasonable	  cause	  or	  excuse,	  the	  court	  or	  jury	  may,	  in	  addition	  to	  the	  
amount	  thereof	  and	  interest,	  allow	  the	  plaintiff	  damages	  not	  to	  exceed	  twenty	  
percent	  of	  the	  first	  fifteen	  hundred	  dollars	  of	  the	  loss,	  and	  ten	  percent	  of	  the	  
amount	  of	  the	  loss	  in	  excess	  of	  fifteen	  hundred	  dollars	  and	  a	  reasonable	  
attorneys	  fee;	  and	  the	  court	  shall	  enter	  judgment	  for	  the	  aggregate	  sum	  found	  in	  
the	  verdict.	  

	  
In	  order	  to	  recover	  under	  this	  statute,	  the	  insured	  must	  show	  that:	  
	  

(1) The	  insured	  had	  an	  insurance	  policy	  with	  insurer;	  	  
	  

(2) The	  insurer	  refused	  to	  pay	  a	  claim;	  and	  	  
	  

(3)	  	   The	  insurer’s	  refusal	  to	  pay	  the	  claim	  was	  without	  reasonable	  cause	  or	  
excuse.	  	  

	  
Schubert	  v.	  Auto	  Owners	  Ins.	  Co.,	  649	  F.3d	  817	  (8th	  Cir.	  2011).	  	  	  
	  
An	  insurer	  will	  not	  be	  liable	  for	  vexatious	  refusal	  to	  pay	  under	  this	  statute	  if	  the	  insurer	  has	  
reasonable	  cause	  to	  believe	  that	  there	  is	  no	  liability	  under	  its	  policy.	  	  Grobe	  v.	  Vantage	  Credit	  
Union,	  679	  F.Supp.2d	  1020	  (E.D.Mo.	  2010).	  
	  
An	  insurer	  is	  not	  liable	  for	  bad	  faith	  if	  there	  is	  any	  reasonable	  doubt	  as	  to	  its	  liability,	  in	  absence	  
of	  conduct	  clearly	  reflecting	  delaying	  tactics,	  bad	  faith,	  or	  willful	  and	  recalcitrant	  attitude	  
toward	  claimant.	  Wiener	  v.	  Mutual	  Life	  Ins.	  Co.	  of	  N.	  Y.,	  61	  F.Supp.	  430	  (E.D.	  Mo.	  1945).	  
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Damages	  
	  
Consequential	  damages	  may	  be	  recovered	  only	  on	  the	  underlying	  breach	  of	  contract	  claim.	  
Overcast	  v.	  Billings	  Mut.	  Ins.	  Co.,	  11	  S.W.3d62,	  67(Mo.	  2000).	  
	  
Emotional	  distress	  damages	  are	  available	  for	  bad	  faith	  failure	  to	  settle	  claims.	  Rinehart	  v.	  
Shelter	  Gen.	  Ins.	  Co.,	  261	  S.W3d	  583,	  590	  (Mo.	  Ct.	  App.2008).	  
	  
Under	  Mo.	  Ann.	  Stat.	  §	  375.420	  (West),	  an	  insured	  may	  recover:	  20%	  of	  the	  first	  $1,500	  of	  the	  
loss,	  10%	  of	  the	  amount	  of	  the	  loss	  in	  excess	  of	  $1,500;	  and	  reasonable	  attorneys	  fees.	  
	  
Punitive	  damages	  are	  available	  as	  provided	  by	  statute.	  Mo.	  Ann.	  Stat.	  §	  375.420	  (West).	  
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MONTANA	  

Montana	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Mont.	  Code	  Ann.	  §	  33-‐18-‐201	  (1977).	  
	  
Montana	  no	  longer	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  
against	  a	  first-‐party	  insurer.	  Stephens	  v.	  Safeco	  Insurance	  Company	  of	  America,	  852	  P.2d	  565	  
(Mont.	  1993);	  	  
	  
Additionally,	  The	  Montana	  Unfair	  Trade	  Practices	  Act	  (MUTPA)	  establishes	  an	  independent	  
statutory	  cause	  of	  action	  against	  an	  insurer	  for	  actual	  damages	  caused	  by	  the	  insurer’s	  unfair	  
claims	  settlement	  practices.	  	  Mont.	  Code	  Ann.	  §§	  33-‐18-‐242	  (1),	  (3),	  and	  (6).	  

Unfair	  claims	  settlement	  practices	  under	  the	  Montana	  UTPA	  include:	  

(1) Misrepresenting	  pertinent	  facts	  relating	  to	  insurance	  coverage;	  
	  

(2) Misrepresenting	   the	   insurance	   policy	   provisions	   relating	   to	   insurance	  
coverage;	  	  

	  
(3) Refusing	   to	   pay	   an	   insurance	   claim	   without	   conducting	   a	   reasonable	  

investigation	  based	  upon	  all	  available	  information;	  	  
	  

(4) Failing	  to	  admit	  or	  deny	   insurance	  coverage	  for	  a	  claim	  within	  a	  reasonable	  
time	  after	  proof	  of	  loss	  statements	  have	  been	  completed;	  

	  
(5) Neglecting	  to	  attempt	  in	  good	  faith	  to	  effectuate	  prompt,	  fair,	  and	  equitable	  

settlements	  of	  claims	  in	  which	  liability	  has	  become	  reasonably	  clear;	  and	  
	  

(6) Failing	   to	   promptly	   settle	   claims,	   if	   liability	   has	   become	   reasonably	   clear,	  
under	   one	   portion	   of	   the	   insurance	   policy	   coverage	   in	   order	   to	   influence	  
settlements	  under	  other	  portions	  of	  the	  insurance	  policy	  coverage.	  	  

Mont.	  Code	  Ann.	  §	  33-‐18-‐201.	  	  

Insurance	  companies	  will	  not	  be	  held	  liable	  for	  violating	  the	  MUTPA	  if	  there	  was	  a	  reasonable	  
basis	  in	  law	  or	  in	  fact	  for	  contesting	  the	  claim	  or	  the	  amount	  of	  the	  claim.	  	  Mont.	  Code	  Ann.	  §	  
33-‐18-‐242	  (5)	  

Damages	  
	  
Consequential	  damages	  are	  recoverable.	  Mont.	  Code	  Ann.	  §	  33-‐18-‐242	  (4).	  	  

Emotional	  distress	  damages	  are	  recoverable.	  Stephens,	  852	  P.2d	  565.	  
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Attorneys	  fees	  are	  generally	  not	  recoverable	  in	  Montana.	  Mountain	  West	  Farm	  Bureau	  v.	  Hall,	  
2001	  MT	  314,	  308	  Mont.	  29,	  38	  P.3d	  825	  (2001).	  
	  
Punitive	  damages	  are	  available	  under	  the	  MUTPA	  if	  the	  insured	  can	  prove	  that	  the	  insurer	  
violated	  one	  or	  more	  specified	  subsections	  of	  Mont.	  Code	  Ann.	  §	  33-‐18-‐201.	  The	  insured	  must	  
also	  prove	  that	  the	  insurer	  acted	  with	  actual	  malice	  or	  actual	  fraud,	  defined	  by	  Mont.	  Code	  Ann.	  
§	  27-‐1-‐221.	  Punitive	  damages	  are	  limited	  to	  $10,000,000.	  Mont.	  Code	  Ann.	  §27-‐1-‐220(3)).	  	  
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NEBRASKA	  
	  
Nebraska	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Neb.	  Rev.	  Stat.	  §§	  44-‐1536	  to	  44-‐1544	  
(1991/2002).	  
	  
Nebraska	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  210	  Neb.	  Admin.	  Code	  §60	  
(1992/1994).	  
	  
Nebraska	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐
party	  insurer.	  	  Braesch	  v.	  Union	  Ins.	  Co.,	  464	  N.W.2d	  769	  (Neb.	  1991).	  	  	  
	  
To	  establish	  a	  bad	  faith	  claim	  in	  Nebraska,	  an	  insured	  must	  prove:	  
	  

(1)	   The	  insurance	  company	  lacked	  a	  reasonable	  basis	  for	  denying	  
benefits	  of	  the	  insurance	  policy;	  and	  	  	  

(2)	   The	  insurance	  company	  knew	  or	  recklessly	  disregarded	  the	  lack	  of	  
a	  reasonable	  basis	  for	  denying	  the	  claim.	  

Id.	  
	  
“Bad	  faith”	  includes	  any	  number	  of	  bad	  faith	  settlement	  tactics,	  such	  as	  inadequate	  
investigation,	  delays	  in	  settlement,	  and	  false	  accusations.	  	  Ruwe	  v.	  Farmers	  Mut.	  United	  Ins.	  Co.,	  
469	  N.W.2d	  129,	  135	  (Neb.	  1991).	  
	  
However,	  an	  insurer	  cannot	  be	  held	  liable	  for	  bad	  faith	  if	  the	  insurer	  had	  an	  arguable	  basis	  or	  a	  
lawful	  basis	  on	  which	  to	  deny	  the	  claim.	  	  Williams	  v.	  Allstate	  Indemnity	  Co.,	  669	  N.W.2d	  455	  
(Neb.	  2003);	  Radecki	  v.	  Mutual	  of	  Omaha	  Ins.	  Co.,	  583	  N.W.2d	  320,	  325	  (Neb.	  1998).	  	  	  
	  
Damages	  
	  
Consequential	  damages	  are	  available.	  “Thus,	  when	  an	  insurer	  acts	  in	  bad	  faith	  in	  the	  settlement	  
of	  a	  claim	  with	  its	  insured,	  the	  insured	  is	  entitled	  to	  recover	  damages	  for	  economic	  loss	  
proximately	  caused	  by	  the	  insurer’s	  actionable	  conduct.”	  	  Ruwe	  v.	  Farmers	  Mut.	  United	  Ins.	  Co.,	  
Inc.	  (1991)	  238	  Neb.	  67,	  75.	  
	  
Emotional	  distress	  damages	  are	  available.	  Braesch,	  464	  N.W.	  2d	  at	  769.	  “Recovery	  for	  
emotional	  distress	  caused	  by	  insurer’s	  bad	  faith	  refusal	  to	  pay	  an	  insured’s	  claim	  should	  be	  
allowed	  only	  when	  the	  distress	  is	  severe	  and	  substantial.	  Other	  damage	  is	  suffered	  apart	  from	  
the	  loss	  of	  the	  contract	  benefits	  and	  the	  emotional	  distress.”	  	  Bailey	  v.	  Farmers	  Union	  Coop.	  Ins.	  
Co.,	  1	  Neb.App.	  408,	  427	  (2002).	  
	  
Attorneys’	  Fees	  are	  available.	  Neb.	  Rev.	  Stat.	  §	  44-‐359.	  
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Punitive	  Damages	  are	  not	  available.	  Distinctive	  Printing	  and	  Packaging	  Co.	  v.	  Cox,	  443	  N.W.2d	  
566	  (Neb.	  1989).	  
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NEVADA	  

Nevada	  has	  not	  adopted	  the	  UCSPA.	  

Nevada	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  Nev.	  Admin.	  Code	  §§	  686A.600
to	  686A.680	  (1980/2006).	  

Nevada	  recognizes	  both	  common-‐law	  against	  a	  first-‐party	  insurer.	  U.S.	  Fidelity	  &	  Guaranty	  Co.	  v.	  
Peterson,	  540	  P.2d	  1070	  (Nev.	  1975).	  	  	  

An	  insurer	  acts	  in	  bad	  faith	  when	  it	  refuses	  “without	  proper	  cause”	  to	  compensate	  the	  insured	  
for	  a	  loss	  covered	  by	  the	  policy.	  	  Id.	  at	  1071.	  	  Such	  conduct	  gives	  rise	  to	  a	  breach	  of	  the	  implied	  
covenant	  of	  good	  faith	  and	  fair	  dealing	  in	  the	  insurance	  policy	  and	  is	  actionable	  as	  a	  tort.	  	  See,	  
e.g.,	  Pemberton	  v.	  Farmers	  Ins.	  Exch.,	  858	  P.2d	  380,	  382	  (Nev.	  1993);	  Falline	  v.	  GNLV	  Corp.,	  823
P.2d	  888,	  891	  (Nev.	  1991).	  	  But	  see,	  e.g.,	  Guar.	  Nat.	  Ins.	  Co.	  v.	  Potter,	  912	  P.2d	  267,	  272	  (Nev.	  
1996)	  (upholding	  finding	  of	  bad	  faith	  against	  insurance	  company	  that	  failed	  to	  pay	  for	  insured’s	  
independent	  medical	  examination).	  

To	  establish	  a	  first-‐party	  bad	  faith	  claim	  in	  Nevada,	  an	  insured	  must	  prove:	  

(1)	   The	  insurance	  company	  had	  no	  reasonable	  basis	  for	  disputing	  coverage	  
or	  denying	  benefits	  under	  the	  insurance	  policy;	  and	  

(2)	   The	  insurance	  company	  knew	  or	  recklessly	  disregarded	  the	  fact	  that	  
there	  was	  no	  reasonable	  basis	  for	  disputing	  coverage	  or	  denying	  benefits	  
under	  the	  insurance	  policy.	  

Falline	  v.	  GNLV	  Corp.,	  823	  P.2d	  888	  (Nev.	  1991).	  

Nevada	  also	  recognizes	  an	  independent	  statutory	  cause	  of	  action	  against	  an	  insurer	  for	  
violations	  of	  the	  state’s	  unfair	  claims	  practices	  statute,	  which	  designates	  certain	  activities	  which	  
will	  be	  deemed	  unfair	  practices	  in	  settling	  insurance	  claims	  “if	  an	  insurer	  engages	  in	  them	  with	  
such	  frequency	  as	  to	  indicate	  a	  general	  business	  practice,”	  including:	  	  

(a)	   Misrepresenting	  to	  insureds	  or	  claimants	  pertinent	  facts	  or	  insurance	  policy	  
provisions	  relating	  to	  any	  coverage	  at	  issue;	  

	  (b)	  Failing	  to	  acknowledge	  and	  act	  reasonably	  promptly	  upon	  communications	  with	  
respect	  to	  claims	  arising	  under	  insurance	  policies;	  

(c)	   Failing	  to	  adopt	  and	  implement	  reasonable	  standards	  for	  the	  prompt	  investigation	  
and	  processing	  of	  claims	  arising	  under	  insurance	  policies;	  
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(d)	   Failing	  to	  affirm	  or	  deny	  coverage	  of	  claims	  within	  a	  reasonable	  time	  after	  proof	  of	  
loss	  requirements	  have	  been	  completed	  and	  submitted	  by	  the	  insured;	  
	  
(e)	   Failing	  to	  effectuate	  prompt,	  fair	  and	  equitable	  settlements	  of	  claims	  in	  which	  
liability	  of	  the	  insurer	  has	  become	  reasonably	  clear;	  
	  
(f)	   Compelling	  insureds	  to	  institute	  litigation	  to	  recover	  amounts	  due	  under	  an	  
insurance	  policy	  by	  offering	  substantially	  less	  than	  the	  amounts	  ultimately	  recovered	  in	  
actions	  brought	  by	  such	  insureds,	  when	  the	  insureds	  have	  made	  claims	  for	  amounts	  
reasonably	  similar	  to	  the	  amounts	  ultimately	  recovered;	  
	  
(g)	   Attempting	  to	  settle	  a	  claim	  by	  an	  insured	  for	  less	  than	  the	  amount	  to	  which	  a	  
reasonable	  person	  would	  have	  believed	  he	  or	  she	  was	  entitled	  by	  reference	  to	  written	  
or	  printed	  advertising	  material	  accompanying	  or	  made	  part	  of	  an	  application;	  
	  
(h)	   Attempting	  to	  settle	  claims	  on	  the	  basis	  of	  an	  application	  which	  was	  altered	  without	  
notice	  to,	  or	  knowledge	  or	  consent	  of,	  the	  insured,	  or	  the	  representative,	  agent	  or	  
broker	  of	  the	  insured;	  
	  
(i)	   Failing,	  upon	  payment	  of	  a	  claim,	  to	  inform	  insureds	  or	  beneficiaries	  of	  the	  coverage	  
under	  which	  payment	  is	  made;	  
	  
(j)	   Making	  known	  to	  insureds	  or	  claimants	  a	  practice	  of	  the	  insurer	  of	  appealing	  from	  
arbitration	  awards	  in	  favor	  of	  insureds	  or	  claimants	  for	  the	  purpose	  of	  compelling	  them	  
to	  accept	  settlements	  or	  compromises	  less	  than	  the	  amount	  awarded	  in	  arbitration;	  
	  
(k)	   Delaying	  the	  investigation	  or	  payment	  of	  claims	  by	  requiring	  an	  insured	  or	  a	  
claimant,	  or	  the	  physician	  of	  either,	  to	  submit	  a	  preliminary	  claim	  report,	  and	  then	  
requiring	  the	  subsequent	  submission	  of	  formal	  proof	  of	  loss	  forms,	  both	  of	  which	  
submissions	  contain	  substantially	  the	  same	  information;	  
	  
(l)	   Failing	  to	  settle	  claims	  promptly,	  where	  liability	  has	  become	  reasonably	  clear,	  under	  
one	  portion	  of	  the	  insurance	  policy	  coverage	  in	  order	  to	  influence	  settlements	  under	  
other	  portions	  of	  the	  insurance	  policy	  coverage;	  	  

	  	  	  	  	  	  	  
(m)	   Failing	  to	  comply	  with	  the	  provisions	  of	  NRS	  687B.310	  to	  687B.390,	  inclusive,	  or	  
687B.410.	  

	  	  	  	  	  	  
	  (n)	   Failing	  to	  provide	  promptly	  to	  an	  insured	  a	  reasonable	  explanation	  of	  the	  basis	  in	  
the	  insurance	  policy,	  with	  respect	  to	  the	  facts	  of	  the	  insured’s	  claim	  and	  the	  applicable	  
law,	  for	  the	  denial	  of	  the	  claim	  or	  for	  an	  offer	  to	  settle	  or	  compromise	  the	  claim;	  	  

	  	  	  	  	  	  	  
(o)	   Advising	  an	  insured	  or	  claimant	  not	  to	  seek	  legal	  counsel;	  and	  
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	  	  	  	  	  	  	   (p)	   Misleading	  an	  insured	  or	  claimant	  concerning	  any	  applicable	  statute	  of	  limitations.	  
	  
Nev.	  Rev.	  Stat.	  §	  686A.310.	  	  	  
	  
	  An	  insurer	  is	  liable	  to	  its	  insured	  for	  any	  damages	  sustained	  by	  the	  insured	  as	  a	  result	  of	  the	  
commission	  of	  any	  act	  set	  forth	  [in	  subsection	  1]	  as	  an	  unfair	  practice.	  Id.	  
	  
Damages	  
	  
Consequential	  damages	  are	  available	  in	  common	  law	  claims.	  U.S.	  Fidelity	  &	  Guaranty	  Co,	  540	  
p.2d	  234.	  
	  
Emotional	  Distress	  damages	  are	  available.	  Famers	  Home	  Mut.	  Ins.	  Co.	  v.	  Fiscus,	  725	  P.2d	  234	  
(Nev.	  1986).	  
	  
Nev.	  Rev.	  Stat.	  §18.010	  provides	  a	  limited	  basis	  for	  the	  award	  of	  attorneys	  fees.	  See	  e.g.	  Fiscus,	  
725	  P.2d	  234;	  Merrick	  v.	  Paul	  Revere	  Life	  Ins.	  Co.,	  500	  F.3d	  1007	  (9th	  Cir.	  2007).	  	  
	  
Punitive	  damages	  are	  available.	  “in	  an	  action	  for	  the	  breach	  of	  an	  obligation	  not	  arising	  from	  
contract,	  where	  it	  is	  proven	  by	  clear	  and	  convincing	  evidence	  that	  the	  defendant	  has	  been	  
guilty	  of	  oppression,	  fraud	  or	  malice,	  express	  or	  implied,	  the	  plaintiff,	  in	  addition	  to	  the	  
compensatory	  damages,	  may	  recover	  damages	  for	  the	  sake	  of	  example	  and	  by	  way	  of	  punishing	  
the	  defendant.”	  	  Nev.	  Rev.	  Stat.	  §42.010;	  see	  also	  Ainsworth	  v	  Combined	  Ins.	  Co.	  of	  Am.,	  763	  
P.2d	  673	  (Nev.	  1988)	  cert.	  denied,	  	  493	  U.S.	  958	  (1989).	  	  
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NEW	  HAMPSHIRE	  
	  
New	  Hampshire	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  N.H.	  Rev.	  Stat.	  Ann.	  §	  417:4	  (1947/1991).	  	  
	  
New	  Hampshire	  does	  not	  recognize	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  
against	  a	  first-‐party	  insurer.	  	  Lawton	  v.	  Great	  Sw.	  Fire	  Ins.	  Co.,	  392	  A.2d	  576	  (N.H.	  1978).	  
	  
Rather,	  plaintiffs	  in	  New	  Hampshire	  are	  limited	  to	  claims	  for	  breach	  of	  contract	  predicated	  on	  
the	  breach	  of	  the	  covenant	  of	  good	  faith	  and	  fair	  dealing	  implied	  in	  the	  contract	  of	  insurance	  
based	  on	  an	  insurer's	  breach	  of	  a	  contractual	  obligation	  of	  good	  faith	  and	  fair	  dealing.	  	  Lawton,	  
392	  A.2d	  at	  580.	  	  The	  covenant	  of	  good	  faith	  and	  fair	  dealing	  can	  be	  breach	  when	  an	  insurance	  
company	  fails	  to	  make	  prompt	  payment	  under	  the	  policy	  or	  underpays	  on	  a	  loss	  for	  an	  
improper	  purpose	  such	  as	  to	  coerce	  the	  insured	  into	  accepting	  less	  than	  the	  full	  amount	  of	  the	  
loss.	  	  Id.	  
	  
Insureds	  do	  not	  have	  standing	  to	  bring	  §417	  claims	  until	  the	  Insurance	  Commissioner	  has	  
determined	  that	  the	  practice	  in	  question	  violations	  the	  statute.	  Lacaillade	  v.	  Loignon	  Champ-‐
Carr,	  Inc.,	  2010	  WL	  2902251	  (D.N.H.	  2010).	  	  
	  
Damages	  for	  breach	  of	  contract	  in	  such	  cases	  are	  not	  limited	  to	  the	  policy	  limits.	  	  	  
	  
Damages	  
	  
Consequential	  damages	  are	  available	  to	  the	  insured	  if	  he	  can	  prove	  that	  such	  damages	  were	  
reasonably	  foreseeable	  by	  the	  insurance	  company	  and	  that	  he	  could	  not	  have	  reasonably	  
avoided	  or	  mitigated	  such	  damages.	  	  Jarvis	  v.	  Prudential	  Ins.	  Co.,	  448	  A.2d	  407	  (N.H.	  1982).	  
Whether	  the	  defendant's	  delay	  was	  in	  fact	  in	  bad	  faith,	  whether	  the	  damages	  alleged	  to	  have	  
resulted	  from	  the	  delay	  were	  in	  fact	  foreseeable,	  and	  whether	  these	  damages	  could	  have	  been	  
avoided	  with	  reasonable	  efforts	  by	  the	  insured	  are	  questions	  for	  the	  jury.	  We	  hold	  that	  the	  trial	  
court	  erred	  in	  ruling	  as	  a	  matter	  of	  law	  that	  the	  damages	  available	  to	  the	  insured	  for	  a	  breach	  of	  
the	  insurance	  contract	  are	  limited	  to	  the	  policy	  amounts.”	  Lawton,	  392	  A.2d	  576.	  
	  
Emotional	  Distress	  damages	  are	  not	  available.	  Id.	  	  
	  
Attorneys	  fees	  are	  available	  if	  the	  insurer	  acted	  in	  bad	  faith	  in	  promoting	  unnecessary	  litigation.	  	  
Johnson	  v.	  Phoenix	  Mut.	  Ins.	  Co.,	  445	  A.2d	  1097,	  1099	  (N.H.	  1982)	  (quoting	  Lawton,	  392	  A.2d	  at	  
581).	  New	  Hampshire	  Statute	  section	  417:20	  states,	  “whenever	  a	  consumer	  shall	  prevail	  in	  an	  
action	  brought	  under	  RSA	  417:19,	  I,	  the	  consumer	  shall	  be	  allowed	  to	  recover,	  in	  addition	  to	  
damages,	  the	  cost	  of	  the	  suit,	  including	  reasonable	  attorneys’	  fees.”	  §	  491:22	  provides	  that	  an	  
insured	  can	  recover	  attorneys	  fees	  if	  successful	  in	  obtaining	  declaratory	  relief	  in	  an	  coverage	  
dispute.	  	  
	  
Punitive	  damages	  are	  not	  available.	  N.H.	  Rev.	  Stat.	  Ann.	  §	  507:16.	  
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NEW	  JERSEY	  

	  
New	  Jersey	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  N.J.	  Rev.	  Stat.	  §	  17:29B-‐4	  (1947/2001).	  
	  
New	  Jersey	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  N.J.	  Admin.	  Code	  §§	  11:2-‐
17.1	  to	  11:2-‐17.14	  (1981/2003).	  
	  
New	  Jersey	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐
party	  insurer.	  	  Pickett	  v.	  Lloyds,	  621	  A.2d	  445,	  457	  (1993).	  	  	  

To	  establish	  a	  bad	  faith	  claim	  in	  New	  Jersey,	  an	  insured	  must	  prove:	  

(1)	   That	  the	  insurance	  company	  had	  no	  valid	  reasons	  to	  deny	  or	  delay	  
processing	  the	  claim;	  and	  

(2)	   That	  the	  insurance	  company	  knew	  or	  recklessly	  disregarded	  the	  fact	  that	  
no	  valid	  reason	  existed	  for	  denying	  or	  delaying	  the	  processing	  of	  the	  
claim.	  

Pickett,	  621	  A.2d	  at	  458.	  	  	  

Thus,	  under	  New	  Jersey	  law,	  if	  an	  insurance	  company	  has	  a	  valid	  reason	  for	  denying	  a	  claim	  or	  
for	  delaying	  the	  processing	  of	  a	  claim,	  it	  will	  not	  likely	  be	  held	  liable	  for	  bad	  faith.	  Id.	  	  	  

Damages	  

Consequential	  damages	  are	  available	  for	  economic	  losses	  that	  are	  fairly	  within	  the	  
contemplation	  of	  the	  insurance	  company	  in	  a	  bad	  faith	  action.	  	  Id.	  “Because	  we	  view	  the	  cause	  
of	  action	  as	  sounding	  more	  in	  contract	  than	  in	  tort,	  we	  believe	  that	  the	  familiar	  principles	  of	  
contract	  law	  will	  suffice	  to	  measure	  the	  damages.	  	  Under	  contract	  law,	  a	  party	  who	  breaches	  a	  
contract	  is	  liable	  for	  all	  of	  the	  natural	  and	  probable	  consequences	  of	  the	  breach	  of	  that	  
contract.”	  	  Id.	  	  	  

Emotional	  Distress	  damages	  are	  not	  generally	  available,	  except	  in	  egregious	  circumstances	  
involving	  outrageous	  conduct	  on	  the	  part	  of	  the	  insurer.	  	  “We	  agree	  with	  those	  courts	  that	  have	  
held	  that	  absent	  egregious	  circumstances,	  no	  right	  to	  recover	  for	  emotional	  distress	  or	  punitive	  
damages	  exists	  for	  an	  insurer's	  allegedly	  wrongful	  refusal	  to	  pay	  a	  first-‐party	  claim.”	  Id.	  	  

Attorneys	  fees	  are	  available	  for	  actions	  on	  liability	  insurance	  claims.	  New	  Jersey	  Civil	  Rule	  4:42-‐
9(6),	  provides	  “in	  an	  action	  upon	  a	  liability	  or	  indemnity	  policy	  of	  insurance	  in	  favor	  of	  a	  
successful	  claimant.”	  “In	  determining	  whether	  to	  award	  counsel	  fees	  a	  trial	  court	  must	  
consider:	  	  

(1)	  the	  insurer's	  good	  faith	  in	  refusing	  to	  pay	  the	  demands;	  	  
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(2)	  [the]	  excessiveness	  of	  plaintiff's	  demands;	  

(3)	  [the]	  bona	  fides	  of	  one	  or	  both	  of	  the	  parties;	  

(4)	  the	  insurer's	  justification	  in	  litigating	  the	  issue;	  

(5)	  the	  insured's	  conduct	  in	  contributing	  substantially	  to	  the	  necessity	  [of	  litigation];	  

(6)	  the	  general	  conduct	  of	  the	  parties;	  and	  

(7)	  the	  totality	  of	  the	  circumstances.”	  

Scullion	  v.	  State	  Farm	  Ins.	  Co.	  345	  N.J.	  Super	  431,	  438	  (App.	  Div.	  2001);	  see	  also	  Bello	  v.	  
Merrimack	  Mut.	  Fire	  Ins.	  Co.,	  2012	  N.J.	  Super.	  Unpub.	  LEXIS	  1654	  	  (App.	  Div.	  2012)	  (The	  
question	  of	  bad	  faith	  “was	  squarely	  presented	  to	  the	  jury”	  and	  “sufficient	  evidence	  was	  offered	  
and	  apparently	  accepted	  by	  the	  jury	  as	  credible,	  supporting	  its	  finding	  of	  bad	  faith.”	  The	  court	  
also	  reasoned	  that	  its	  award	  of	  attorneys	  fees	  was	  proper.	  Such	  an	  award	  was	  “foreseeable	  
because	  [the	  insured’s]	  damages	  resulted	  from	  defendant’s	  bad	  faith	  denial	  of	  plaintiff’s	  claim.)	  

Punitive	  damages	  are	  available.	  “Punitive	  damages	  may	  be	  awarded	  to	  the	  plaintiff	  only	  if	  the	  
plaintiff	  proves,	  by	  clear	  and	  convincing	  evidence,	  that	  the	  harm	  suffered	  was	  the	  result	  of	  the	  
defendant's	  acts	  or	  omissions,	  and	  such	  acts	  or	  omissions	  were	  actuated	  by	  actual	  malice	  or	  
accompanied	  by	  a	  wanton	  and	  willful	  disregard	  of	  persons	  who	  foreseeably	  might	  be	  harmed	  
by	  those	  acts	  or	  omissions.”	  N.J.S.A.	  §2A:15-‐5.12,	  provides,	  punitive	  damages	  are	  limited	  to	  five	  
times	  compensatory	  damages	  or	  $350,000,	  whichever	  is	  greater.	  



	   66	  

NEW	  MEXICO	  
	  
New	  Mexico	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  N.M.	  Stat.	  Ann.	  §	  59A-‐16-‐20	  (1985/1993).	  
	  
New	  Mexico	  recognizes	  an	  independent	  tort	  claim	  for	  first-‐party	  insurance	  bad	  faith.	  	  Under	  
New	  Mexico	  law,	  an	  insurer	  who	  fails	  to	  pay	  a	  first-‐party	  claim	  acts	  in	  bad	  faith	  where	  its	  
reasons	  for	  denying	  or	  delaying	  payment	  of	  the	  claim	  are	  frivolous	  or	  unfounded.	  	  State	  Farm	  
Gen.	  Ins.	  Co.	  v.	  Clifton,	  527	  P.2d	  798,	  800	  (N.M.	  1974).	  	  
	  
In	  order	  to	  recover	  damages	  for	  first-‐party	  insurance	  bad	  faith,	  the	  plaintiff	  must	  produce	  
evidence	  of	  bad	  faith	  or	  a	  fraudulent	  scheme.	  	  Clifton,	  527	  P.2d	  at	  800.	  	  “Bad	  faith”	  is	  defined	  as	  
“any	  frivolous	  or	  unfounded	  refusal	  to	  pay.”	  	  Id.	  	  A	  refusal	  to	  pay	  is	  frivolous	  or	  unfounded	  
when	  it	  is	  arbitrary	  or	  baseless,	  lacking	  any	  support	  in	  the	  wording	  of	  the	  insurance	  policy	  or	  
the	  circumstances	  surrounding	  the	  claim.	  	  Id.	  	  
	  
Before	  an	  insured	  may	  pursue	  a	  bad	  faith	  case,	  they	  must	  have	  a	  separate	  finding	  that	  the	  
insurer	  had	  a	  contractual	  duty	  to	  pay	  under	  the	  policy	  (i.e.	  under	  common	  law	  bad	  faith	  is	  a	  
“hybrid	  action.”).	  Charter	  Svcs.	  V.	  Principal	  Mutual	  Life	  Ins.	  Co.,	  	  868	  p.2d	  1307,	  1313	  (N.M.	  Ct.	  
App.),	  cert.	  denied,	  882	  P.2d	  21	  (N.M.	  1994).	  	  
	  
New	  Mexico	  permits	  recovery	  of	  both	  compensatory	  and	  punitive	  damages	  in	  a	  first-‐party	  bad	  
faith	  insurance	  claim.	  	  Sloan	  v.	  State	  Farm	  Mut.	  Auto.	  Ins.	  Co.,	  85	  P.3d	  230,	  237	  (N.M.	  2004).	  
	  
Damages	  
	  
Consequential	  damages	  are	  available	  in	  limited	  circumstances.	  	  N.M.	  Stat.	  Ann.	  §	  59A-‐16-‐30.	  	  

It	  is	  unclear	  whether	  emotional	  distress	  damages	  are	  available	  (i.e.	  no	  reported	  cases).	  	  

Attorneys	  fees	  are	  recoverable.	  In	  any	  action	  where	  an	  insured	  prevails	  against	  an	  insurer	  who	  
has	  not	  paid	  a	  claim	  on	  any	  type	  of	  first	  party	  coverage,	  the	  insured	  person	  may	  be	  awarded	  
reasonable	  attorneys	  fees	  and	  costs	  of	  the	  action	  upon	  a	  finding	  by	  the	  court	  that	  the	  insurer	  
acted	  unreasonably	  in	  failing	  to	  pay	  the	  claim.”	  	  N.M.S.A.	  section	  39-‐2-‐1.	  

Punitive	  damages	  are	  available	  in	  common	  law	  cases	  where	  an	  insurer’s	  conduct	  was	  in	  reckless	  
disregard	  of	  the	  interests	  of	  the	  plaintiff,	  was	  based	  on	  a	  dishonest	  judgment,	  or	  was	  otherwise	  
malicious.	  Sloan,	  85	  P.3d	  at	  237.	  It	  is	  unclear	  whether	  punitive	  damages	  are	  available	  under	  
statute.	  See	  Hovet	  v.	  Allstate	  Ins.	  Co.,	  89	  P.3d	  69,	  77	  (N.M.	  2004).	  	  
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NEW	  YORK	  
	  
New	  York	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  N.Y.	  Ins.	  Law	  §	  2601	  (1984).	  
	  
New	  York	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  N.Y.	  Comp.	  Codes	  R.	  &	  Regs.	  
Tit.	  11,	  §§	  216.0	  to	  216.7	  (Regulation	  64)	  (1972/2003).	  
	  
New	  York	  has	  adopted	  other	  claims	  practices	  regulations.	  See,	  e.g.,	  Insurance	  Department	  
Circular	  Letters	  2009-‐3	  (2009);	  2008-‐14	  (2008);	  and	  2011-‐13	  (2011).	  
	  
New	  York	  does	  not	  recognize	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  
a	  first-‐party	  insurer.	  	  Acquista	  v.	  New	  York	  Life	  Ins.	  Co.,	  730	  N.Y.S.2d	  272,	  278	  (N.Y.	  App.	  Div.	  
2001);	  Bi-‐Economy	  Market,	  Inc.	  v.	  Harleysville	  Ins.	  Co.,	  886	  N.E.	  2d	  127	  (N.Y.	  2008).	  New	  York	  
has	  adopted	  the	  position	  that	  the	  duties	  and	  obligations	  of	  the	  parties	  to	  an	  insurance	  policy	  
are	  contractual.	  Damages	  recoverable	  for	  an	  insurer’s	  breach	  of	  duty	  investigate,	  bargain,	  and	  
settle	  claims	  in	  good	  faith	  are	  not	  limited	  to	  the	  policy	  limits	  set	  forth	  in	  the	  policy.	  	  Id.	  	  	  

When	  an	  insurer’s	  conduct	  is	  “egregious”	  a	  claim	  in	  tort	  for	  fraud	  or	  tortious	  breach	  of	  the	  duty	  
of	  care.	  New	  York	  Univ.	  v.	  Cont’l	  Ins.	  Co.,	  	  662	  N.E.	  2d	  763	  (N.Y.	  1995);	  Continental	  Information	  
Systems	  Corp	  v.	  Federal	  Ins.	  Co.	  2003	  WL	  145561	  (S.D.	  N.Y.	  2003).	  	  

New	  York	  does	  not	  recognize	  a	  common	  law	  or	  statutory	  cause	  of	  action	  for	  violation	  of	  N.Y.	  Ins.	  
Law	  §2601.	  Rocanova	  v.	  Equitable	  Life	  Assur.	  Soc’y,	  	  634	  N.E.2d	  940	  (N.Y.	  1994).	  	  

However,	  insured’s	  may	  bring	  a	  cause	  of	  action	  under	  statute	  if	  an	  insurer’s	  conduct	  has	  broad	  
impact	  on	  consumers	  at	  large	  (i.e.	  deceptive	  business	  practices).	  New	  York	  Gen	  Bus.	  §349;	  see	  
e.g.	  N.Y.	  Univ.,	  662	  N.E.	  2d	  763.	  

Damages	  

Consequential	  damages	  are	  available.	  “To	  determine	  whether	  consequential	  damages	  were	  
reasonably	  contemplated	  by	  the	  parties,	  courts	  must	  look	  to	  the	  nature,	  purpose	  and	  particular	  
circumstances	  of	  the	  contract	  known	  by	  the	  parties	  ...	  as	  well	  as	  what	  liability	  the	  defendant	  
fairly	  may	  be	  supposed	  to	  have	  assumed	  consciously,	  or	  to	  have	  warranted	  the	  plaintiff	  
reasonably	  to	  suppose	  that	  it	  assumed,	  when	  the	  contract	  was	  made.	  	  Of	  course,	  proof	  of	  
consequential	  damages	  cannot	  be	  speculative	  or	  conjectural.”	  	  Bi-‐Economy	  Market,	  Inc.	  v.	  
Harleysville	  Ins.	  Co.	  of	  New	  York	  10	  N.Y.3d	  at	  187,	  193	  (2008);	  Panasia	  Estates,	  Inc.	  v.	  Hudson	  
Ins.	  Co.	  10.	  N.Y.3d	  200	  (2008).	  

Emotional	  distress	  damages	  have	  not	  been	  awarded	  in	  bad	  faith	  cases.	  Id.	  	  

Attorneys	  fees	  are	  not	  available.	  Mighty	  Midgets,	  Inc.	  v.	  Centennial	  Ins.	  Co.,	  47	  N.Y.2d	  12,	  21	  
(1979)	  

Punitive	  damages	  are	  only	  if	  the	  insured	  can	  state	  a	  cause	  of	  action	  in	  tort	  and	  show:	  
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(1)	  The	  insurer’s	  conduct	  was	  so	  egregious	  that	  punitive	  damages	  are	  necessary	  to	  
vindicate	  a	  public	  right	  and	  deter	  the	  insurer	  from	  engaging	  in	  conduct	  that	  is	  “gross”	  
and	  “morally	  reprehensible”	  and	  of	  “such	  wanton	  dishonesty	  as	  to	  imply	  criminal	  
indifference	  to	  civil	  obligations;	  

	   (2)	  This	  egregious	  conduct	  was	  directed	  at	  the	  plaintiff;	  and	  

	   (3)	  It	  was	  also	  part	  of	  a	  pattern	  of	  conduct	  directed	  at	  the	  public	  generally.	  

New	  York	  Univ,	  ,	  662	  N.E.	  2d	  763.	  	  
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NORTH	  CAROLINA	  

North	  Carolina	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  N.C.	  GEN.	  STAT.	  §	  58-‐63-‐15	  (1949/1987).	  	  

North	  Carolina	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  
first-‐party	  insurer.	  	  See	  Von	  Hagel	  v.	  Blue	  Cross	  and	  Blue	  Shield,	  370	  S.E.2d	  695	  (N.C.	  Ct.	  App.	  
1988).	  

To	  establish	  a	  bad	  faith	  claim	  in	  North	  Carolina,	  an	  insured	  must	  prove:	  

	  (1)	  	   That	  the	  insurance	  carrier	  refused	  to	  pay	  after	  recognition	  of	  a	  valid	  claim;	  

(2)	  	   That	  the	  insurance	  carrier	  acted	  in	  bad	  faith;	  and	  

(3)	  	   That	  there	  was	  aggravating	  or	  outrageous	  conduct	  by	  the	  insurance	  carrier.	  

Lovell	  v.	  Nationwide	  Mut.	  Ins.	  Co.,	  424	  S.E.2d	  181,	  184	  (N.C.	  Ct.	  App.	  1993)	  aff'd,	  435	  S.E.2d	  71	  
(N.C.	  1993).	  

To	  satisfy	  the	  showing	  of	  “bad	  faith,”	  a	  plaintiff	  must	  demonstrate	  that	  the	  insurance	  carrier’s	  
refusal	  to	  pay	  is	  not	  based	  on	  an	  honest	  disagreement	  or	  innocent	  mistake.	  	  Dailey	  v.	  Integon	  
Gen.	  Ins.	  Corp.,	  331	  S.E.2d	  148,	  155	  (N.C.	  Ct.	  App.	  1985).	  	  In	  order	  to	  show	  “aggravating	  or	  
outrageous	  conduct”	  by	  the	  insurance	  carrier,	  a	  plaintiff	  must	  show	  fraud,	  malice,	  gross	  
negligence,	  insult,	  rudeness,	  oppression,	  or	  wanton	  and	  reckless	  disregard	  of	  plaintiff's	  rights.	  	  
Id.	  at	  154;	  see	  also	  Zurich,	  infra.	  	  

North	  Carolina	  recognizes	  a	  statutory	  cause	  of	  action	  for	  “unfair	  and	  deceptive	  acts.”	  N.C.	  Gen.	  
STAT.	  §75-‐1.1;	  Howerton	  v.	  Arai	  Helmet,	  Ltd.,	  597	  S.E.2d	  674,	  693	  (N.C.	  2004).	  An	  insurer	  can	  
violate	  §75-‐1.1	  by	  not	  attempting	  in	  good	  faith	  to	  effectuate	  prompt,	  fair,	  and	  equitable	  
settlements	  of	  claims	  for	  which	  liability	  has	  become	  reasonably	  clear.	  Topsail	  Reef	  
Homeowner’s	  Ass’n	  v.	  Zurich	  Specialties	  London,	  Ltd.,	  11	  Fed.	  App’x	  225,	  2001	  WL	  565317	  (4th	  
Cir.	  2001)	  (unpublished).	  	  

Under	  §75-‐1.1,	  an	  insured	  must	  show:	  

(1)	  An	  unfair	  or	  deceptive	  business	  practice;	  

(2)	  In	  or	  affecting	  commerce;	  

(3)	  Which	  proximately	  caused	  injury	  to	  the	  plaintiff.	  

Dalton	  v.	  Camp,	  548	  S.E.2d	  704,	  711	  (N.C.	  2001).	  
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Damages	  
	  
Consequential	  damages	  are	  available,	  but	  will	  be	  determined	  by	  the	  nature	  of	  the	  tort.	  	  Newton	  
v.	  Standard	  Fire	  Ins.	  Co.	  (1976)	  291	  N.C.	  105.	  Consequential	  damages	  are	  available	  under	  
statute	  if	  proximately	  caused	  by	  an	  unfair	  or	  deceptive	  business	  practice.	  	  
	  
Emotional	  distress	  damages	  are	  available.	  Dailey	  v.	  Integon	  General	  Ins.	  Corp.	  75	  N.C.App.	  387	  
(1985).	  	  
	  
Attorneys	  fees	  are	  available.	  In	  any	  suit	  instituted	  by	  a	  person	  who	  alleges	  that	  the	  defendant	  
violated	  G.S.	  75-‐1.1,	  the	  presiding	  judge	  may,	  in	  his	  discretion,	  allow	  a	  reasonable	  attorney	  fee	  
to	  the	  duly	  licensed	  attorney	  representing	  the	  prevailing	  party,	  such	  attorney	  fee	  to	  be	  taxed	  as	  
a	  part	  of	  the	  court	  costs	  and	  payable	  by	  the	  losing	  party,	  upon	  a	  finding	  by	  the	  presiding	  judge	  
that:	  
	  

(1)	  The	  party	  charged	  with	  the	  violation	  has	  willfully	  engaged	  in	  the	  act	  or	  practice,	  and	  
there	  was	  an	  unwarranted	  refusal	  by	  such	  party	  to	  fully	  resolve	  the	  matter	  which	  
constitutes	  the	  basis	  of	  such	  suit;	  or	  

	   	  
	   (2)	  The	  party	  instituting	  the	  action	  knew,	  or	  should	  have	  known,	  the	  action	  was	  frivolous	  
	   and	  	   malicious.”	  	  N.C	  Gen.	  Stat.	  §	  75-‐16.1;	  Country	  Club	  of	  Johnston	  County,	  Inc.,	  v.	  
	   USF&G	  Co.,	  	   563	  S.E.2d	  269	  (N.C.	  App.	  2002).	  
	  
Punitive	  damages	  are	  available.	  Johnson	  v.	  First	  Union	  Corp.,	  496	  S.E.2d	  1,	  9	  (N.C.	  Ct.	  App.	  1998)	  
(reversing	  court’s	  dismissal	  of	  a	  bad	  faith	  claim	  for	  punitive	  damages).	  An	  insured	  must	  show:	  
	   	  

(1)	  A	  refusal	  to	  pay	  after	  the	  recognition	  of	  a	  valid	  claim;	  
	  
	   (2)	  Bad	  faith;	  and	  
	  
	   (3)	  Aggravating	  or	  outrageous	  conduct.	  
	  
Defeat	  the	  Beat,	  Inc.	  v.	  	  Lloyd’s	  London,	  194	  N.C.	  App.	  108	  (N.C.	  Ct.	  App.	  2008).	  
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NORTH	  DAKOTA	  

North	  Dakota	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  N.D.	  Cent.	  Code	  §§	  26.1-‐04-‐03	  (1983/2003).	  

North	  Dakota	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  
first-‐party	  insurer.	  	  Corwin	  Chrysler-‐Plymouth,	  Inc.	  v.	  Westchester	  Fire	  Ins.	  Co.,	  279	  N.W.2d	  638,	  
643	  (N.D.	  1979);	  Bender	  v.	  Time	  Ins.	  Co.,	  286	  N.W.2d	  489,	  493	  (N.D.	  1979).	  

To	  establish	  a	  bad	  faith	  claim,	  plaintiffs	  must	  prove	  that	  the	  insurer	  acted	  unreasonably	  in	  
handling	  an	  insured’s	  claim	  by	  failing	  to	  compensate	  the	  insured	  without	  proper	  cause,	  for	  a	  
loss	  covered	  by	  the	  policy.	  	  Seifert	  v.	  Farmers	  Union	  Mutual	  Ins.	  Co.,	  497	  N.W.2d	  694,	  698	  (N.D.	  
1993).	  

An	  insurer	  does	  not	  act	  in	  bad	  faith	  in	  denying	  a	  claim	  that	  is	  fairly	  debatable,	  or	  if	  there	  is	  a	  
reasonable	  basis	  for	  denying	  the	  claim	  or	  delaying	  payment.	  Fetch	  v.	  Quam,	  623	  N.W.2d	  357	  
(N.D.	  2001).	  

Damages	  

Consequential	  damages	  are	  available.	  See	  Corwin	  Chrysler-‐Plymouth,	  Inc.	  279	  N.W.2d	  638;	  see	  
also	  Smith	  v.	  American	  Family	  Mut.	  Ins.	  Co.,	  294	  N.W.2d	  751	  (N.D.	  1980).	  

Emotional	  distress	  damages	  are	  available.	  “Thus,	  in	  a	  case	  of	  this	  kind,	  damages	  for	  mental	  
anguish	  may	  be	  ‘general’	  damages—‘damages	  for	  a	  harm	  so	  frequently	  resulting	  from	  the	  tort	  
that	  is	  the	  basis	  of	  the	  action	  that	  the	  existence	  of	  the	  damages	  is	  normally	  to	  be	  anticipated	  
and	  hence	  need	  not	  be	  alleged	  in	  order	  to	  be	  proved.’”	  Ingalls	  v.	  Paul	  Revere	  Life	  Ins.	  Group	  561	  
N.W.2d	  273	  (N.D.	  1997)	  	  “Because	  a	  primary	  consideration	  in	  purchasing	  insurance	  is	  the	  peace	  
of	  mind	  and	  security	  it	  will	  provide,	  an	  insured	  may	  recover	  for	  any	  emotional	  distress	  resulting	  
from	  an	  insurer's	  bad	  faith.”	  Id.	  at	  283.	  

Attorneys	  fees	  are	  available.	  In	  Corwin	  Chrysler-‐Plymouth,	  279	  N.W.2d	  at	  643,	  this	  Court	  said	  an	  
insurer	  who	  does	  not	  act	  in	  good	  faith	  in	  handling	  an	  insured's	  claim	  may	  be	  liable	  for	  all	  
damages	  and	  detriment	  proximately	  caused	  by	  the	  breach,	  including	  attorney	  fees.”	  Hartman	  v.	  
Estate	  of	  Miller,	  656	  N.W.2d	  676,	  686	  (2003).	  

Punitive	  damages	  are	  available.	  “The	  insurer's	  duty	  to	  act	  in	  good	  faith,	  however,	  emanates	  not	  
from	  the	  terms	  of	  the	  insurance	  contract	  but	  from	  an	  obligation	  imposed	  by	  the	  law,	  under	  
which	  the	  insurer	  must	  act	  fairly	  and	  in	  good	  faith	  in	  discharging	  its	  contractual	  responsibilities.	  	  
Thus,	  in	  a	  proper	  case,	  an	  insurance	  company	  found	  to	  have	  acted	  in	  bad	  faith	  could	  be	  
required	  to	  pay	  punitive	  damages	  to	  its	  insured.”	  	  Corwin	  Chrysler-‐Plymouth,	  279	  N.W.2d	  676.	  
Punitive	  damages	  are	  capped	  at	  “two	  times	  the	  amount	  of	  compensatory	  damages	  or	  two	  
hundred	  thousand	  dollars,	  whichever	  is	  greater”.	  	  North	  Dakota	  Century	  Code	  section	  32-‐03.2-‐
11(4).	  
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OHIO	  
	  
Ohio	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Ohio	  Admin.	  Code	  §	  3901-‐1-‐07	  (1975).	  	  
	  
Ohio	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  Ohio	  Admin.	  Code	  3901:1-‐54	  
(1993/2004).	  
	  
Ohio	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  
insurer.	  	  See,	  e.g.	  Zoppo	  v.	  Homestead	  ins.	  Co.,	  644	  N.E.2d	  397	  (Ohio	  1994).	  
	  
To	  establish	  a	  bad	  faith	  claim	  in	  Ohio,	  an	  insured	  must	  establish	  that	  an	  insurer’s	  refusal	  to	  pay	  
the	  claim	  “is	  not	  predicated	  upon	  circumstances	  that	  furnish	  reasonable	  justification	  therefore.”	  	  
Zoppo,	  644	  N.E.2d	  at	  400.	  	  An	  insured	  does	  not	  need	  to	  establish	  that	  an	  insurer’s	  failure	  to	  pay	  
the	  claim	  was	  intentional,	  as	  intent	  is	  not	  an	  element	  of	  bad	  faith.	  	  Id.	  A	  lack	  of	  “reasonable	  
justification”	  exists	  when	  an	  insurer	  refuses	  to	  pay	  a	  claim	  in	  an	  arbitrary	  or	  capricious	  manner.	  
Ohio	  Nat’l	  Life	  Assur.	  Corp	  v.	  Satterfield,	  	  2011	  Ohio	  2116	  2011	  Ohio	  App.	  LEXIS	  1811	  (Ohio	  Ct.	  
App.	  May	  4,	  2011).	  	  
	  
Damages	  
	  
Consequential	  damages	  are	  available.	  We	  hold	  that	  an	  insurer	  who	  acts	  in	  bad	  faith	  is	  liable	  for	  
those	  compensatory	  damages	  flowing	  from	  the	  bad	  faith	  conduct	  of	  the	  insurer	  and	  caused	  by	  
the	  insurer's	  breach	  of	  contract.”	  	  Zoppo,	  644	  N.E.	  2d	  at	  402.	  	  
	  
Emotional	  distress	  damages	  are	  available.	  “A	  bad	  faith	  claim,	  if	  proven,	  allows	  for	  recovery	  of	  
extracontractual	  damages.	  These	  are	  damages	  over	  and	  above	  those	  covered	  by	  the	  insurance	  
contract	  sustained	  by	  the	  insured	  as	  a	  consequence	  of	  the	  insurer's	  bad	  faith.”	  	  LeForge	  v.	  
Nationwide	  Mut.	  Fire	  Ins.	  Co.,	  82	  Ohio	  App.3d	  692,	  700	  (Ohio	  App.	  1992).	  	  
	  
Attorneys	  fees	  are	  available.	  “Attorney	  fees	  may	  be	  awarded	  as	  an	  element	  of	  compensatory	  
damages	  where	  the	  jury	  finds	  that	  punitive	  damages	  are	  warranted.”	  	  Zoppo,	  644	  N.E.	  at	  402.	  	  
	  
Punitive	  damages	  are	  available.	  “Inasmuch	  as	  the	  breach	  of	  the	  duty	  to	  act	  in	  good	  faith	  is	  
tortious	  in	  nature,	  punitive	  damages	  may	  be	  recovered	  against	  an	  insurer	  who	  breaches	  his	  
duty	  of	  good	  faith	  in	  refusing	  to	  pay	  a	  claim	  of	  its	  insured	  upon	  adequate	  proof.”	  See	  Hoskins	  v.	  
Aetna	  Life	  Ins.	  Co.,	  6	  Ohio	  St.3d	  272,	  277	  (Ohio	  1993).	  	  See	  also:	  Dard-‐inger	  v.	  Anthem	  Blue	  
Cross	  &	  Blue	  Shield,	  98	  Ohio	  St.	  3d	  77,	  (Ohio	  2002).	  
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OKLAHOMA	  
	  
Oklahoma	  has	  not	  adopted	  the	  UCSPA.	  
	  
Oklahoma	  has	  adopted	  a	  claims	  practices	  statute.	  Okla.	  Stat.	  Tit.	  36,	  §§	  1250.1	  to	  1250.16	  
(1986/2009).	  	  
	  
Oklahoma	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  Okla.	  Admin.	  Code	  §§	  365:15-‐
3-‐1	  to	  365:15-‐3-‐9	  (1989/1994).	  
	  
Oklahoma	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐
party	  insurer.	  	  	  Christian	  v.	  American	  Home	  Assur.	  Co.,	  577	  P.2d	  899,	  904-‐05	  (Okla.	  1977).	  	  	  
	  
To	  establish	  a	  bad	  faith	  claim	  in	  Oklahoma,	  an	  insured	  must	  prove:	  
	  

(1)	  	   He/she	  was	  covered	  under	  the	  insurance	  policy;	  

(2)	   The	  actions	  of	  the	  insurer	  were	  unreasonable	  under	  the	  circumstances;	  	  

(3)	  	   The	  insurer	  failed	  to	  deal	  fairly	  and	  act	  in	  good	  faith	  toward	  him/her	  in	  its	  
handling	  of	  the	  claim;	  and	  	  

(4)	  	   The	  breach	  or	  violation	  of	  the	  duty	  of	  good	  faith	  and	  fair	  dealing	  was	  the	  
direct	  cause	  of	  the	  insured’s	  damages.	  

Hale	  v.	  A.G.	  Ins.	  Co.,	  138	  P.3d	  567	  (Okla.	  Civ.	  App.	  2006)	  (citing	  Badillo	  v.	  Mid	  Century	  Ins.	  Co.,	  
121	  P.3d	  1080,	  1093	  (Okla.	  2005).	  
	  
In	  other	  words,	  a	  bad	  faith	  claim	  turns	  on	  what	  the	  insurer	  knew	  or	  should	  have	  known	  at	  the	  
time	  the	  insured	  requested	  payment	  under	  the	  applicable	  policy.	  	  Hale,	  138	  P.3d	  at	  572-‐73.	  	  	  

There	  is	  no	  private	  right	  of	  action	  under	  §1250.5.	  Walker	  v.	  Chouteau	  Lime	  Co.,	  849	  P.2d	  1085,	  
1086	  (Okla.	  1993).	  	  	  

Damages	  

An	  insured	  may	  recover	  both	  actual	  and	  consequential	  damages	  due	  to	  an	  insurer’s	  bad	  faith.	  	  	  
Hale	  v.	  A.G.	  Ins.	  Co.,	  138	  P.3d	  at	  567	  (Okla.	  Civ.	  App.	  2006).	  	  	  

Emotional	  distress	  damages	  are	  available.	  Under	  the	  law	  of	  Oklahoma,	  recovery	  of	  damages	  for	  
mental	  suffering	  does	  not	  require	  either	  ‘severe’	  mental	  distress	  or	  ‘outrageous'	  conduct	  to	  be	  
actionable…”	  	  Capstick	  v.	  Allstate	  Ins.	  Co.,	  998	  F.2d	  810,	  816	  (10th	  Cir.	  1993).	  

Attorneys	  fees	  are	  available.	  Okla.	  Stat.	  Title	  36	  §3629.	  	  
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Punitive	  damages	  are	  available.	  An	  insured	  may	  also	  recover	  punitive	  damages	  if	  it	  can	  establish	  
that	  the	  insurer’s	  conduct	  demonstrated	  a	  wanton	  or	  reckless	  disregard	  for	  the	  rights	  of	  the	  
insured.	  	  Willis	  v.	  Midland	  Risk	  Ins.	  Co.,	  42	  F.3d	  607,	  615	  (10th	  Cir.	  1994).	  23	  Okla.	  Stat.	  Ann.	  §9.1	  
caps	  punitive	  damages	  awards.	  See,	  e.g.	  Capstick,	  	  998	  F.2d	  at	  819.	  	  
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OREGON	  
	  
Oregon	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Or.	  Rev.	  Stat.	  §	  746.230	  (1967/1989).	  
	  
Oregon	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  Or.	  Admin.	  R.	  836-‐080-‐0205	  to	  
836-‐080-‐0250	  (1980/1992).	  
	  
Oregon	  does	  recognize	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  
first-‐party	  insurer,	  but	  the	  action	  only	  lies	  in	  tort	  for	  liability	  policies.	  See	  McKenzie	  v.	  Pacific	  
Health	  &	  Life	  Ins.	  Co.,	  847	  P.2d	  879,	  881	  (Or.	  1993.)	  (holding	  that	  “a	  claim	  for	  breach	  of	  the	  duty	  
of	  good	  faith	  may	  be	  pursued	  independently	  of	  a	  claim	  for	  breach	  of	  the	  express	  terms	  of	  the	  
contract”);	  see	  also	  Richardson	  v.	  Guardian	  Life	  Ins.,	  	  984	  P.2d	  917,	  923	  (Or.	  1999)	  (“it	  is	  
possible	  for	  an	  insurer	  to	  breach	  the	  duty	  of	  good	  faith	  dealing	  without	  also	  breaching	  the	  
insurance	  contract…).	  	  
	  
Damages	  
	  
Consequential	  damages	  are	  available	  but	  are	  limited	  to	  those	  damages	  that	  reasonably	  could	  
have	  been	  contemplated	  by	  the	  parties	  at	  the	  time	  of	  the	  execution	  of	  the	  contract.	  	  “Thus,	  
whether	  it	  is	  reasonable	  to	  include	  as	  consequential	  damages	  settlement	  costs	  in	  excess	  of	  the	  
provisions	  of	  an	  insurance	  policy	  must	  be	  examined	  by	  reference	  to	  what	  was	  reasonably	  
contemplated	  by	  the	  parties	  at	  the	  time	  of	  the	  execution	  of	  the	  policy.”	  	  Northwest	  Pump	  &	  
Equipment	  Co.	  v.	  America	  States	  Ins.	  Co.,	  144	  Or.	  App.	  222,	  229	  (1996).	  	  
	  
Emotional	  distress	  damages	  are	  available,	  but	  only	  for	  emotional	  distress	  caused	  by	  the	  physical	  
harm	  resulting	  from	  the	  insurer’s	  breach	  of	  the	  insurance	  contract.	  McKenzie,	  847	  P.2d	  at	  882.	  	  	  
	  
Attorneys	  fees	  are	  available	  if	  settlement	  is	  not	  made	  within	  six	  months	  from	  the	  date	  proof	  of	  
loss	  is	  filed	  with	  an	  insurer	  and	  an	  action	  is	  brought	  in	  any	  court	  of	  this	  state	  upon	  any	  policy	  of	  
insurance	  of	  any	  kind	  or	  nature,	  and	  the	  plaintiff's	  recovery	  exceeds	  the	  amount	  of	  any	  tender	  
made	  by	  the	  defendant	  in	  such	  action,	  a	  reasonable	  amount	  to	  be	  fixed	  by	  the	  court	  as	  attorney	  
fees	  shall	  be	  taxed	  as	  part	  of	  the	  costs	  of	  the	  action	  and	  any	  appeal	  thereon.”	  	  ORS	  §	  742.061(1).	  
	  
Punitive	  damages	  are	  not	  generally	  available	  but	  are	  recoverable	  if	  the	  insurer’s	  conduct	  
amounts	  to	  outrageous	  conduct	  that	  could	  give	  rise	  to	  a	  separate	  tort	  action	  and	  the	  recovery	  
of	  punitive	  damages.	  Farris	  v.	  U.S.	  Fid	  &	  Guar.	  Co.	  284	  Or.	  453	  (1978);	  Employers’	  Fire	  Ins.	  Co.	  v.	  
Love	  It	  Ice	  Cream	  Co.	  64	  Or.	  App	  784	  (1983).	  
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PENNSYLVANIA	  
	  

Pennsylvania	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  40	  Pa.	  Stat.	  Ann.	  §	  1171.5(a)(10)	  (1974/2006).	  
	  
Pennsylvania	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regs.	  31	  Pa.	  Code	  §§	  146.1	  to	  146.10	  
(1978).	  
	  
Pennsylvania	  does	  not	  recognize	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  
against	  a	  first-‐party	  insurer.	  D'Ambrosio	  v.	  Pennsylvania	  National	  Mutual	  Casualty	  Insurance	  
Company,	  494	  Pa.	  501,	  507,	  431	  A.2d	  966,	  970	  (1981);	  Romano	  v.	  Nationwide	  Mutual	  Fire	  Ins.	  
Co.,	  435	  Pa.	  Super.	  545,	  552,	  646	  A.2d	  1228,	  1232	  (1994).	  

However,	  Pennsylvania	  has	  created	  a	  statutory	  remedy	  against	  an	  insurer	  for	  bad	  faith	  under	  
42	  P.S.	  §8371.	  	  This	  statute	  provides	  that:	  
	  

In	  an	  action	  arising	  under	  an	  insurance	  policy,	  if	  the	  court	  finds	  that	  the	  insurer	  
has	  acted	  in	  bad	  faith	  toward	  the	  insured,	  the	  court	  may	  take	  all	  of	  the	  following	  
actions:	  
	  

(1)	  	   Award	  interest	  on	  the	  amount	  of	  the	  claim	  from	  the	  date	  the	  
claim	  was	  made…in	  an	  amount	  equal	  to	  the	  prime	  rate	  of	  interest	  
plus	  3%.	  

	  
(2)	  	   Award	  punitive	  damages	  against	  the	  insurer.	  

	  
(3)	  	   Assess	  court	  costs	  and	  attorney	  fees	  against	  the	  insurer.	  
	  

42	  Pa.	  Cons.	  Stat.	  Ann.	  §	  8371	  (West)	  
	  
Pennsylvania	  courts	  have	  interpreted	  “bad	  faith”	  on	  part	  of	  an	  insurer	  to	  be	  “any	  frivolous	  or	  
unfounded	  refusal	  to	  pay	  proceeds	  of	  a	  policy.”	  	  Terletsky	  v.	  Prudential	  Prop.	  &	  Cas.	  Ins.	  Co.,	  
649	  A.2d	  680,	  688	  (Pa.	  Super.	  1994).	  	  It	  implies	  a	  dishonest	  purpose	  and	  means	  a	  breach	  of	  a	  
known	  duty	  (i.e.	  good	  faith)	  motivated	  by	  self-‐interest	  or	  ill	  will,	  but	  mere	  negligence	  or	  bad	  
judgment	  is	  not	  bad	  faith.	  	  Id.	  
	  
To	  establish	  a	  bad	  faith	  claim,	  an	  insured	  must	  establish	  that:	  
	  

(1)	   The	   insurer	  did	  not	  have	  a	   reasonable	  basis	   for	  denying	  policy	  benefits;	  
and	  	  

	  
(2)	   Knew	  or	  recklessly	  disregarded	  its	  lack	  of	  reasonable	  basis	  in	  denying	  the	  

claim.	  	  
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Id.	  (citing	  American	  Franklin	  Life	  Insurance	  Company	  v.	  Galati,	  776	  F.Supp.	  1054,	  1064	  (E.D.	  Pa.	  
1991)	  
	  
Damages	  
	  
Consequential	  damages	  are	  available.	  “We	  hold…the	  insurer	  is	  liable	  for	  the	  known	  and/or	  
foreseeable	  compensatory	  damages	  of	  its	  insured	  that	  reasonably	  flow	  from	  the	  insurer's	  bad	  
faith	  conduct.”	  	  Birth	  Center	  v.	  St.	  Paul	  Companies,	  Inc.,	  567	  Pa.	  386,	  390	  (2001).	  
	  
Emotional	  distress	  damages	  are	  not	  generally	  available.	  D’Ambrosio	  v.	  Pennsylvania	  Nat.	  Mut.	  
Ins.	  Co.,	  494	  Pa.	  501	  (1981);	  Duffy	  v.	  Nationwide	  Mut.	  Ins.	  Co.,	  1993	  WL	  475501	  at	  *4	  (E.D.	  Pa	  
1993);	  but	  see	  Birth	  Center	  v.	  St.	  Paul	  Companies,	  727	  A.2d	  1446	  (M.D.	  Pa.	  2000)	  (The	  possibility	  
cannot	  be	  ruled	  out	  that	  emotional	  distress	  damages	  may	  be	  recoverable	  on	  a	  contract	  where,	  
for	  example,	  the	  breach	  is	  of	  such	  a	  kind	  that	  serious	  emotional	  disturbance	  was	  a	  particularly	  
likely	  result...the	  present	  record	  falls	  far	  short	  of	  establishing	  such	  conduct)	  (quoting	  
D’Ambrosio,	  431	  A.2d	  at	  971	  FN	  11).	  	  
	  
Attorneys	  fees	  are	  authorized	  by	  the	  Pennsylvania	  bad	  faith	  statute.	  	  42	  Pa.	  C.S.A.	  §	  8371(3).	  
	  
Punitive	  damages	  are	  authorized	  by	  the	  Pennsylvania	  bad	  faith	  statute.	  42	  Pa.	  C.S.A.	  §	  8371(2)	  
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RHODE	  ISLAND	  
	  
Rhode	  Island	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  R.I.	  Gen.	  Laws	  §§	  27-‐9.1-‐1	  to	  27-‐9.1-‐9	  
(1993/2010).	  
	  
Rhode	  Island	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  R.I.	  Code	  R.	  §§	  27-‐73-‐001	  
to	  27-‐73-‐011	  (1994);	  §§	  27-‐13-‐001	  to	  27-‐13-‐007	  (2005/2006).	  
	  
Rhode	  Island	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  against	  a	  first-‐party	  
insurer.	  	  Zarrella	  v.	  Minn.	  Mut.	  Life.	  Ins.	  Co.,	  824	  A.2d	  1249	  (R.I.	  2003).	  	  
	  
Rhode	  Island	  has	  created	  a	  statutory	  remedy	  against	  an	  insurer	  for	  bad	  faith,	  which	  states:	  
	  

…	  an	  insured	  under	  any	  insurance	  policy	  …	  may	  bring	  an	  action	  against	  the	  
insurer	  issuing	  the	  policy	  when	  it	  is	  alleged	  the	  insurer	  wrongfully	  and	  in	  bad	  
faith	  refused	  to	  pay	  or	  settle	  a	  claim	  made	  pursuant	  to	  the	  provisions	  of	  the	  
policy,	  or	  otherwise	  wrongfully	  and	  in	  bad	  faith	  refused	  to	  timely	  perform	  its	  
obligations	  under	  the	  contract	  of	  insurance.	  In	  any	  action	  brought	  pursuant	  to	  
this	  section,	  an	  insured	  may	  also	  make	  claim	  for	  compensatory	  damages,	  
punitive	  damages,	  and	  reasonable	  attorney	  fees.	  

R.I.	  Gen.	  Laws	  Ann.	  §	  9-‐1-‐33	  (West)	  
	  
To	  establish	  bad	  faith	  under	  this	  law,	  an	  insured	  must	  establish	  that	  the	  insurer	  denied	  
coverage	  or	  refused	  payment	  without	  a	  reasonable	  basis	  in	  fact	  or	  law	  for	  the	  denial.	  	  Skaling	  v.	  
Aetna	  Ins.	  Co.,	  799	  A.2d	  997,	  1010	  (R.I.	  2002).	  	  This	  turns	  on	  whether	  there	  is	  sufficient	  
evidence	  from	  which	  reasonable	  minds	  could	  conclude	  that	  in	  the	  investigation,	  evaluation	  and	  
processing	  of	  the	  claim,	  the	  insurer	  acted	  unreasonably	  and	  either	  knew	  or	  was	  conscious	  of	  
the	  fact	  that	  its	  conduct	  was	  unreasonable.	  Id.	  
	  
However,	  an	  insurer	  does	  not	  act	  in	  bad	  faith	  if	  its	  obligation	  to	  pay	  the	  claim	  is	  “fairly	  
debatable.”	  	  Id.	  
	  
Damages	  
	  
Consequential	  damages	  are	  available.	  “The	  duty	  of	  an	  insurer	  to	  deal	  fairly	  and	  in	  good	  faith	  
with	  an	  insured	  is	  implied	  by	  law.	  Since	  violation	  of	  this	  duty	  sounds	  in	  contract	  as	  well	  as	  in	  
tort,	  the	  insured	  may	  obtain	  consequential	  damages	  for	  economic	  loss	  and	  emotional	  distress	  
and,	  when	  appropriate,	  punitive	  damages.”	  	  Bibeault	  v.	  Hanover	  Ins.	  Co.,	  417	  A.2d	  313,	  319.	  
	  
Emotional	  distress	  damages	  are	  available.	  Ibid.	  
	  



	   79	  

Attorneys	  fees	  are	  available	  under	  statute	  but	  are	  not	  generally	  available	  under	  common	  law.	  
Gen.	  Laws	  of	  R.	  I.	  §	  9-‐1-‐33;	  Insurance	  Co.	  of	  N.	  Am.	  v.	  Kayser-‐Roth	  Corp.,	  770	  A.2d	  403,	  419	  (R.I.	  
2001)	  (quoting	  Bibeault,	  417	  A.2d	  319).	  	  
	  
Punitive	  damages	  are	  available	  when	  an	  insurer	  acts	  with	  malice,	  wantonness,	  or	  willfulness.	  	  Id.	  	  	  
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SOUTH	  CAROLINA	  

South	  Carolina	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  S.C.	  Code	  Ann.	  §§	  38-‐59-‐10	  to	  38-‐59-‐50	  
(1987).	  

South	  Carolina	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  
first-‐party	  insurer.	  	  Nichols	  v.	  State	  Farm	  Mut.	  Auto.	  Ins.	  Co.,	  306	  S.E.2d	  616	  (1983).	  	  	  

To	  establish	  a	  bad	  faith	  claim	  in	  South	  Carolina,	  an	  insured	  must	  prove:	  

(1)	  	   The	  existence	  of	  an	  insurance	  policy	  between	  the	  insured	  and	  the	  
insurer;	  	  

(2)	  	   The	  insurer’s	  refusal	  to	  pay	  benefits	  due	  under	  the	  policy;	  

(3)	  	   That	  the	  insurer’s	  refusal	  to	  pay	  benefits	  due	  under	  the	  policy	  was	  in	  bad	  
faith	  or	  an	  unreasonable	  action	  in	  breach	  of	  an	  implied	  covenant	  of	  good	  
faith	  and	  fair	  dealing;	  	  

(4)	  	   Damage	  to	  the	  insured.	  

Cock-‐N-‐Bull	  Steak	  House,	  Inc.	  v.	  Generali	  Ins.	  Co.,	  466	  S.E.2d	  727,	  730	  (S.C.	  1996).	  

An	  insurer	  does	  not	  act	  in	  bad	  faith	  if	  there	  are	  reasonable	  grounds	  for	  contesting	  the	  claim.	  
Crossley	  v.	  State	  Farm	  Mut.	  Auto.	  Ins.	  Co.,	  415	  S.E.2d	  393,	  397	  (S.C.	  1992).	  

Administrative	  review	  before	  the	  Chief	  Insurance	  Commissioner	  is	  available	  under	  S.C.	  Code	  
Ann	  §§38-‐57-‐10.	  See,	  e.g.	  Masterclean	  v.	  Star	  Ins.	  Co.,	  556	  S.E.2d	  371,	  377	  (S.C.	  2001).	  	  	  

Damages	  

Consequential	  damages	  are	  available.	  “Where	  insurance	  contracts	  are	  concerned,	  Nichols	  holds	  
that	  damages	  are	  not	  so	  limited	  if	  the	  refusal	  to	  pay	  is	  unreasonable	  or	  in	  bad	  faith.	  Instead,	  the	  
insured	  may	  recover	  consequential	  damages	  caused	  by	  the	  insurer's	  refusal	  to	  pay	  without	  
regard	  to	  the	  policy	  limits.”	  	  Brown	  v.	  South	  Carolina	  Ins.	  Co.	  284	  S.C.	  47,	  58	  (1984).	  	  

It	  is	  unclear	  whether	  emotional	  distress	  damages	  are	  available	  in	  South	  Carolina	  (i.e.	  no	  
reported	  cases).	  	  

Attorneys	  fees	  are	  available.	  “In	  the	  event	  of	  a	  claim,	  loss,	  or	  damage	  which	  is	  covered	  by	  a	  
policy	  of	  insurance	  …	  and	  the	  refusal	  of	  the	  insurer	  …	  to	  pay	  the	  claim	  within	  ninety	  days	  after	  a	  
demand	  has	  been	  made	  by	  the	  holder	  of	  the	  policy	  …	  and	  a	  finding	  on	  suit	  of	  the	  contract	  made	  
by	  the	  trial	  judge	  that	  the	  refusal	  was	  without	  reasonable	  cause	  or	  in	  bad	  faith,	  the	  insurer	  …	  is	  
liable	  to	  pay	  the	  holder,	  in	  addition	  to	  any	  sum	  or	  any	  amount	  otherwise	  recoverable,	  all	  
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reasonable	  attorneys’	  fees	  for	  the	  prosecution	  of	  the	  case	  against	  the	  insurer...	  The	  amount	  of	  
reasonable	  attorneys’	  fees	  must	  be	  determined	  by	  the	  trial	  judge	  and	  the	  amount	  added	  to	  the	  
judgment.	  The	  amount	  of	  the	  attorneys’	  fees	  may	  not	  exceed	  one-‐third	  of	  the	  amount	  of	  the	  
judgment.”	  S.C.	  Code	  Ann.	  §	  38-‐59-‐40	  

Punitive	  damages	  are	  available.	  “If	  an	  insured	  can	  demonstrate	  bad	  faith	  or	  unreasonable	  
action	  by	  the	  insurer	  in	  processing	  a	  claim	  under	  their	  mutually	  binding	  insurance	  contract,	  he	  
can	  recover	  consequential	  damages	  in	  a	  tort	  action.	  Actual	  damages	  are	  not	  limited	  by	  the	  
contract.	  Further,	  if	  he	  can	  demonstrate	  the	  insurer's	  actions	  were	  willful	  or	  in	  reckless	  
disregard	  of	  the	  insured's	  rights,	  he	  can	  recover	  punitive	  damages.”	  See	  Nichols,	  306	  S.E.2d	  at	  
619	  (affirming	  award	  of	  punitive	  damages	  where	  insurer’s	  actions	  were	  willful	  or	  in	  reckless	  
disregard	  of	  insured’s	  rights).	  	  
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SOUTH	  DAKOTA	  

South	  Dakota	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  S.D.	  CODIFIED	  LAWS	  §	  58-‐33-‐67	  (1986/1989).	  

South	  Dakota	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  
first-‐party	  insurer.	  	  Champion	  v.	  United	  States	  Fidelity	  &	  Guaranty	  Co.,	  399	  N.W.2d	  320,	  324	  
(S.D.	  1987);	  Stene	  v.	  State	  Farm	  Mut.	  Ins.	  Co.,	  	  583	  N.W.2d	  399,	  403	  (S.D.	  1998).	  	  	  	  

To	  establish	  a	  bad	  faith	  claim	  in	  South	  Dakota,	  an	  insured	  must	  prove:	  

(1)	  	   That	  the	  insurer	  did	  not	  have	  a	  reasonable	  basis	  for	  denying	  or	  
withholding	  policy	  benefits	  or	  for	  failing	  to	  comply	  with	  the	  insurance	  
contract;	  	  

(2)	  	   The	  insurer	  knew	  it	  did	  not	  have	  a	  reasonable	  basis	  for	  denying	  or	  
withholding	  policy	  benefits	  or	  acted	  with	  reckless	  disregard	  in	  
determining	  whether	  it	  had	  a	  reasonable	  basis;	  and	  	  

(3)	  	   The	  insured	  suffered	  damages	  by	  the	  insurer’s	  actions.	  

	  Id.	  

Bad	  faith	  is	  an	  intentional	  tort	  and	  typically	  occurs	  when	  an	  insurance	  company	  consciously	  
engages	  in	  wrongdoing	  during	  its	  processing	  or	  paying	  of	  policy	  benefits	  to	  its	  insured.	  	  Dakota,	  
Minnesota	  &	  Eastern	  R.R.	  Corp.	  v.	  Acuity,	  771	  N.W.2d	  623,	  629	  (S.D.	  2009);	  Hein	  v.	  Acuity,	  731	  
N.W.2d	  231,	  235	  (S.D.	  2007).	  	  Bad	  faith	  may	  include	  the	  failure	  to	  conduct	  a	  reasonable	  
investigation	  concerning	  the	  claim.	  	  Dakota,	  Minnesota	  &	  Eastern	  R.R.	  Corp,	  771	  N.W.2d	  at	  629;	  
Walz	  v.	  Fireman’s	  Fund	  Ins.	  Co.,	  556	  N.W.2d	  68,	  70	  (S.D.	  1996);	  Isaac	  v.	  State	  Farm	  Mut.	  Auto.	  
Ins.	  Co.,	  522	  N.W.2d	  752,	  758	  (S.D.	  1994).	  	  	  

However,	  if	  a	  claim	  is	  fairly	  debatable,	  then	  the	  insurer	  has	  a	  reasonable	  basis	  to	  deny	  the	  claim.	  
Dakota,	  Minnesota	  &	  Eastern	  R.R.	  Corp.,	  771	  N.W.2d	  at	  630.	  	  Whether	  a	  claim	  is	  fairly	  
debatable	  depends	  on	  the	  facts	  and	  law	  available	  to	  the	  insurer	  at	  the	  time	  it	  made	  the	  
decision	  to	  deny	  coverage.	  	  Dakota,	  Minnesota	  &	  Eastern	  R.R.	  Corp,	  771	  N.W.2d	  at	  630;	  Walz,	  
556	  N.W.2d	  at	  70.	  	  	  

Damages	  

Consequential	  damages	  are	  available.	  Athey	  v.	  Farmers	  Ins.	  Exchange	  234	  F.3d	  357,	  363	  (8th	  Cir.	  
2000).	  	  

Emotional	  Distress	  damages	  are	  available,	  but	  the	  plaintiff	  must	  establish	  that	  they	  suffered	  
pecuniary	  losses	  that	  had	  caused	  the	  emotional	  distress	  (i.e.	  pecuniary	  loss).	  Id.	  	  
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Attorneys	  fees	  are	  available.	  “SDCL	  58-‐12-‐13	  provides	  in	  relevant	  part	  that:	  In	  all	  actions	  or	  
proceedings	  hereafter	  commenced	  against	  any	  ...	  insurance	  company	  ...	  on	  any	  policy	  ...	  of	  
insurance,	  if	  it	  appears	  from	  the	  evidence	  that	  such	  company	  ...	  has	  refused	  to	  pay	  the	  full	  
amount	  of	  such	  loss,	  and	  that	  such	  refusal	  is	  vexatious	  or	  without	  reasonable	  cause,	  ...	  the	  trial	  
court	  and	  the	  appellate	  court,	  shall,	  if	  judgment	  or	  an	  award	  is	  rendered	  for	  plaintiff,	  allow	  the	  
plaintiff	  a	  reasonable	  sum	  as	  an	  attorneys	  fee	  to	  be	  recovered	  and	  collected	  as	  a	  part	  of	  the	  
costs...”	  	  Sawyer	  v.	  Farm	  Bureau	  Mut.	  Ins.	  Co.	  619	  N.W.2d	  644,	  652	  (S.D	  2000).	  	  

Punitive	  damages	  are	  available	  when	  supported	  by	  evidence	  of	  an	  insurer’s	  presumed	  malice.	  
See	  Athey	  v.	  Farmers	  Ins.	  Exch.,	  234	  F.3d	  357,	  363	  (8th	  Cir.	  2000)	  (insurer’s	  act	  of	  conditioning	  
settlement	  of	  UIM	  policy	  on	  release	  of	  bad	  faith	  claim	  sufficient	  to	  support	  punitive	  damages	  
award);	  Kirchoff	  v.	  Am.	  Cas.	  Co.,	  997	  F.2d	  401,	  406	  (8th	  Cir.	  1993).	  
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TENNESSEE	  

Tennessee	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Tenn.	  Code	  Ann.	  §§	  58-‐8-‐2	  to	  58-‐8-‐13	  (2008)	  	  

Tennessee	  does	  not	  recognize	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  
against	  a	  first-‐party	  insurer.	  See,	  e.g.	  Fred	  Simmons	  Trucking,	  Inc.	  v.	  U.S.	  Fidelity	  and	  Guar.	  Co.,	  
No.	  E2003-‐02892-‐COA-‐R3-‐CV,	  2004	  WL	  2709262	  at	  *5	  (Tenn.	  Ct.	  App.	  2004)	  (unpublished).	  	  	  

However,	  Tennessee	  does	  recognize	  a	  statutory	  remedy	  against	  an	  insurer	  for	  bad	  faith	  under	  
Tenn.	  Code	  Ann.	  §	  56-‐7-‐105(a).	  	  Under	  this	  statute,	  an	  insured	  can	  recover	  for	  bad	  faith	  if	  it	  can	  
establish:	  

(1) The	  policy	  of	  insurance	  must	  by	  its	  terms	  have	  become	  due	  and	  payable;	  

(2) A	  formal	  demand	  for	  payment	  must	  have	  been	  made;	  

(3) The	  insured	  must	  wait	  60	  days	  after	  making	  his	  demand	  before	  filing	  suit	  
unless	  there	  is	  a	  refusal	  to	  pay	  prior	  to	  the	  expiration	  of	  the	  60	  days;	  and	  

(4)	  	   The	  refusal	  to	  pay	  must	  not	  have	  been	  in	  good	  faith.	  

The	  courts	  have	  further	  explained	  that	  to	  “discharge	  its	  duty	  to	  act	  in	  good	  faith,	  an	  insurer	  
must	  exercise	  ordinary	  care	  and	  diligence	  in	  investigating	  the	  claim	  and	  the	  extent	  of	  damage	  
for	  which	  the	  insured	  may	  be	  held	  liable.”	  Johnson	  v.	  Tennessee	  Farmers	  Mut.	  Ins.	  Co.,	  205	  
S.W.3d	  365	  (Tenn.	  2006).	  	  	  

An	  insurer’s	  mere	  negligence	  is	  insufficient	  to	  impose	  liability	  under	  Tennessee’s	  bad	  faith	  
statute.	  	  Id.	  	  Similarly,	  an	  insurer’s	  honest	  mistake	  in	  judgment	  following	  an	  investigation	  
performed	  with	  ordinary	  care	  and	  diligence	  is	  insufficient	  to	  impose	  liability	  under	  Tennessee’s	  
bad	  faith	  statute.	  	  Id.	  	  	  

Finally,	  an	  insurer	  cannot	  be	  liable	  for	  bad	  faith	  if	  it	  appears	  that	  there	  is	  a	  reasonable	  basis	  for	  
disagreement	  among	  reasonable	  minds	  as	  to	  its	  handling	  of	  the	  claim.	  Id.	  

The	  Tennessee	  Consumer	  Protection	  Act	  applies	  to	  the	  acts	  and	  practices	  of	  insurance	  
companies,	  including	  bad	  faith.	  See	  Myint	  v.	  Allstate	  Ins.	  Co.,	  970	  S.W.2d	  920,	  925-‐25	  (Tenn.	  Ct.	  
App.	  2004);	  Sparks	  v.	  Allstate	  Ins.	  Co.,	  98	  F.Supp.	  2d	  933,	  938	  (W.D.	  Tenn.	  2000).	  	  	  

Damages	  

Consequential	  damages	  are	  available.	  Tennessee	  Code	  §	  56-‐7-‐105.	  

Emotional	  Distress	  damages	  are	  available	  under	  Tennessee	  Code	  §	  56-‐7-‐105,	  but	  the	  conduct	  
complained	  of	  must	  be	  outrageous	  and	  as	  a	  result	  of	  that	  conduct	  serious	  mental	  injury.	  	  “From	  
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the	  foregoing	  portion	  of	  the	  Restatement,	  we	  find	  the	  two	  factors	  which	  must	  concur	  in	  order	  
to	  outweigh	  the	  policy	  against	  allowing	  an	  action	  for	  the	  infliction	  of	  mental	  disturbance:	  (a)	  the	  
conduct	  complained	  of	  must	  have	  been	  outrageous,	  not	  tolerated	  in	  civilized	  society,	  and	  (b)	  as	  
a	  result	  of	  the	  outrageous	  conduct,	  there	  must	  be	  serious	  mental	  injury.”	  	  Holt	  v.	  American	  
Progressive	  Life	  Ins.	  Co.	  731	  S.W.2d	  923,	  927	  (Tenn.	  Ct.	  App.	  1987)	  

Attorneys	  fees	  are	  available	  per	  discretion	  of	  the	  jury.	  Tennessee	  Code	  §	  56-‐7-‐105(a)	  

Punitive	  damages	  are	  not	  recoverable.	  §	  56-‐7-‐105	  provided	  a	  penalty,	  which	  is	  the	  exclusive	  
extra-‐compensatory	  remedy.	  See	  Fred	  Simmons	  Trucking,	  Inc,	  supra;	  Westfield	  Ins.	  Co.	  v.	  RLP	  
Partners,	  LLC,	  No.	  3:13–00106,	  M.D.	  Tenn.,	  2013	  WL	  2383608	  (May	  30,	  2013);	  Chandler	  v.	  
Prudential	  Ins.	  Co.,	  715	  S.W.2d	  615	  (Tenn.	  App.	  1986).	  	  
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TEXAS	  

Texas	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Tex.	  Ins.	  Code	  Ann.	  §§	  542.001	  to	  542.014	  (2005).	  

Texas	  recognizes	  a	  common-‐law	  cause	  of	  action	  against	  a	  first-‐party	  insurer.	  Republic	  Ins.	  Co.	  v.	  
Stoker,	  903	  S.W.2d	  338	  (Tex.	  1995);	  State	  Farm	  Fire	  and	  Cas/	  Co.	  v.	  Simmons,	  963	  S.W.	  2d	  42,	  
44	  (Tex.	  1998)	  

An	  insurer	  has	  a	  common	  law	  duty	  to	  fairly	  and	  in	  good	  faith	  process	  and	  pay	  claims.	  	  This	  duty	  
is	  breached	  when:	  

(1)	  	  	   there	  is	  an	  absence	  of	  a	  reasonable	  basis	  for	  denying	  or	  delaying	  
payment	  of	  benefits	  under	  the	  policy;	  and	  

(2)	  	   the	  carrier	  knew	  or	  should	  have	  known	  that	  there	  was	  not	  a	  reasonable	  
basis	  for	  denying	  the	  claim	  or	  delaying	  payment	  of	  the	  claim.	  

Republic	  Ins.	  Co,	  903	  S.W.	  at	  340.	  

Texas	  also	  allows	  an	  insured	  to	  bring	  a	  separate	  statutory	  claim	  under	  the	  state’s	  deceptive	  
trade	  practices	  statute,	  Tex.	  Ins.	  Code.	  §	  541.151.	  	  Prohibited	  conduct	  giving	  rise	  to	  a	  statutory	  
claim	  under	  this	  law	  includes:	  

• Misrepresenting	  a	  material	  fact	  or	  policy	  provision	  relating	  to	  coverage.

• Failure	   to	   attempt,	   in	   good	   faith,	   a	   prompt,	   fair	   and	   equitable	   settlement
when	  coverage	  on	  a	  claim	  has	  become	  clear.

• Failure	  to	  provide	  an	  explanation	  of	  a	  denial.

• Failure	  to	  affirm	  or	  deny	  coverage,	  or	  submit	  a	  reservation	  of	  rights,	  within	  a
reasonable	  time.

• Unreasonably	  delaying	  settlement	  on	  the	  basis	   that	  other	  coverage	  may	  be
available,	   or	   third	   parties	   are	   reasonable	   except	   as	   specifically	   provided	   in
the	  policy.

• Failure	  to	  pay	  a	  claim	  without	  conducting	  a	  reasonable	  investigation.

Tex.	  Ins.	  Code	  §	  541.060.	  

An	  insurer	  found	  liable	  under	  Texas’s	  deceptive	  trade	  practices	  statute	  may	  be	  liable	  for:	  
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(1) Actual	  damages;	  

(2) Court	  costs	  and	  attorneys	  fees;	  and	  	  

(3)	  	   Treble	  damages	  (if	  the	  insurer	  acted	  “knowingly”)	  

Tex.	  Ins.	  Code	  §	  541.152.	  

Damages	  

Consequential	  damages	  are	  available.	  “When	  an	  insured	  establishes	  that	  the	  insurer	  breached	  
the	  duty	  of	  good	  faith	  and	  fair	  dealing	  they	  are	  entitled	  to	  recover	  all	  damages	  proximately	  
caused	  by	  the	  insurer’s	  actions.”	  Arnold	  v.	  National	  County	  Mut.	  Fire	  Ins.	  Co.,	  725	  S.W.2d	  165	  
(Tex.1987);	  Chitsey	  v.	  National	  Lloyds	  Ins.	  Co.	  738	  S.W.2d	  641	  (Tex.	  1987).	  	  

Emotional	  distress	  damages	  (mental	  anguish)	  are	  available	  if	  the	  insurer’s	  actions	  were	  from	  
willful	  conduct	  and	  resulted	  in	  physical	  injury.	  Arnold	  v.	  Nat’l	  County	  Mut.	  Fire.	  Ins.	  Co.,	  725	  
S.W.2d	  165,	  168	  (Tex.	  1987)	  Emotional	  distress	  damages	  may	  not	  be	  recovered	  absent	  proof	  of	  
a	  willful	  or	  grossly	  negligent	  violation.	  	  See:	  Texas	  Insurance	  Code	  §	  541.152(b);	  State	  Farm	  Life	  
Ins.	  Co.	  v.	  Beaston,	  907	  S.W.2d	  430	  (Tex.	  1995).	  Emotional	  distress	  damages	  under	  common	  law	  
are	  recoverable	  but	  are	  limited	  to	  actions	  when	  the	  denial	  or	  delay	  of	  claimant’s	  payment	  has	  
seriously	  disrupted	  the	  insured’s	  life.	  Universe	  Life	  Ins.	  Co.	  v.	  Giles,	  950	  S.W.2d	  48	  (Tex.	  1997).	  	  

Reasonable	  and	  necessary	  attorneys’	  fees	  can	  be	  awarded	  on	  statutory	  bad	  faith	  claims	  under	  
the	  Texas	  Insurance	  Code	  §	  541.152(a)(1)	  and	  Tex.	  Bus.	  &	  Com.	  Code	  §17.50(d).	  	  Although	  
under	  common	  law	  attorneys’	  fees	  are	  not	  normally	  recoverable,	  they	  may	  be	  recovered	  when	  
the	  action	  is	  joined	  with	  an	  action	  on	  the	  policy.	  Grapevine	  Excavation,	  Inc.	  v.	  Maryland	  Lloyd’s,	  
35	  S.W.3d	  1,5	  (Tex.	  2000).	  	  

Punitive	  damages	  are	  available	  when	  the	  breach	  of	  duty	  of	  good	  faith	  and	  fair	  dealing	  is	  
accompanied	  by	  malicious,	  intentional,	  fraudulent	  or	  grossly	  negligent	  conduct.	  State	  Farm	  Fie	  
and	  Cas.	  Co.,	  963	  S.W.2d	  42,	  47	  (Tex.	  1998).	  An	  insured	  may	  seek	  exemplary	  damages	  under	  
Texas	  Insurance	  Code	  §	  541	  and	  Texas	  Business	  and	  Commerce	  Code	  §	  17.50(b)(1)	  if	  the	  unfair	  
or	  deceptive	  acts	  are	  committed	  knowingly	  or	  intentionally.	  	  The	  claimant	  may	  seek	  up	  to	  three	  
times	  the	  amount	  of	  economic	  damages.	  For	  common	  law	  claims,	  exemplary	  damages	  may	  be	  
awarded	  if	  the	  claimant	  proves	  by	  clear	  and	  convincing	  evidence	  that	  harm	  results	  from	  the	  
defendant's	  fraud,	  malice,	  or	  gross	  negligence.	  Tex.	  Civ.	  Prac.	  &	  Remedies	  Code	  §	  41.003(a).	  
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UTAH	  

Utah	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Utah	  Code	  Ann.	  §§	  31A-‐26-‐303-‐31A-‐26-‐310	  (1986).	  

Utah	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation.	  Utah	  Admin.	  Code	  R.	  590-‐89	  
(1982/1989);	  r.	  590-‐190	  (1999/2009)’	  590=192-‐1	  to	  590-‐192-‐14	  (1999/2012).	  	  

Utah	  does	  not	  recognize	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  
first-‐party	  insurer.	  Beck	  v.	  Farmers	  Ins.	  Exch.,	  701	  P.2d	  795	  (Utah	  1985).	  However,	  Utah	  does	  
recognize	  a	  cause	  of	  action	  for	  breach	  of	  the	  implied	  covenant	  of	  good	  faith	  and	  fair	  dealing.	  
Saleh	  v.	  Farmers	  Ins.	  Exch.,	  133	  P.3d	  428	  (Utah	  2006).	  

There	  is	  no	  private	  cause	  of	  action	  under	  §31A-‐26-‐303.	  	  Saleh,	  133	  P.2d	  at	  436.	  

Damages	  

Consequential	  damages	  are	  available.	  Beck,	  701	  P.2d	  at	  801.	  Damages	  can	  include	  general	  
damages,	  which	  flow	  naturally	  from	  the	  breach.	  Billings	  v.	  Union	  Bankers	  Ins.	  Co.,	  918	  P.2d	  461,	  
468	  (Utah	  1996).	  	  	  

Emotional	  distress	  damages	  are	  available,	  but	  “the	  foreseeability	  of	  any	  such	  damages	  will	  
always	  hinge	  upon	  the	  nature	  and	  language	  of	  the	  contract	  and	  the	  reasonable	  expectations	  of	  
the	  parties.”	  Beck,	  701	  P.2d	  at	  802.	  

Attorneys	  fees	  are	  available	  for	  breach	  of	  the	  covenant	  of	  good	  faith	  and	  fair	  dealing	  only.	  Id;	  
Saleh,	  133	  P.3d	  at	  435	  n.4.	  	  	  

Punitive	  damages	  are	  not	  available	  since	  the	  action	  lies	  in	  contract,	  not	  in	  tort.	  Gagon	  v.	  State	  
Farm	  Mut.	  Auto	  Ins.	  Co.,	  771	  P.2d	  325	  (Utah	  1988).	  	  
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VERMONT	  

Vermont	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Vt.	  Stat.	  Ann.	  Tit.	  8,	  §	  4724	  (1955/1987).	  

Vermont	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regulation	  79	  Vt.	  Code	  R.	  §	  2	  (1979).	  

Vermont	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐
party	  insurer.	  	  Peerless	  Ins.	  Co.	  v.	  Frederick,	  869	  A.2d	  112,	  116	  (Vt.	  2004).	  

To	  establish	  a	  bad	  faith	  claim	  in	  Vermont,	  an	  insured	  must	  prove:	  

(1)	  	   The	  insurer	  had	  no	  reasonable	  basis	  to	  deny	  the	  insured	  the	  benefits	  of	  
the	  policy;	  and	  

(2)	  	   The	  insurer	  knew	  or	  recklessly	  disregarded	  the	  fact	  that	  it	  had	  no	  
reasonable	  basis	  for	  denying	  the	  insured's	  claim.	  

Id.	  	  

There	  is	  no	  private	  right	  of	  action	  under	  §	  4724.	  Laroque	  v.	  State	  Farm	  Ins.	  Co.,	  660	  A.2d	  286,	  
288	  (Vt.	  1995)	  	  

Damages	  

Consequential	  damages	  are	  available.	  “Under	  Vermont	  law	  consequential	  damages	  are	  
routinely	  awarded,	  regardless	  of	  foreseeability,	  in	  tort	  actions.”	  	  Phillips	  v.	  Aetna	  Life	  Ins.	  Co.,	  
473	  F.Supp.	  984,	  989	  (D.	  Vt.	  1979).	  

Emotional	  Distress	  damages	  may	  be	  presented	  to	  the	  jury.	  Buote	  v.	  Verizon	  New	  England,	  249	  F.	  
Supp.	  2d	  422	  (D.Vt.	  2003).	  	  

Attorneys	  fees	  are	  available	  for	  “dominating	  reasons	  of	  justice.”	  See	  Village	  of	  Morrisville	  Water	  
&	  Light	  Dept.	  v.	  U.S.	  Fid.	  &	  Guar.	  Co.,	  775	  F.	  Supp.	  718	  (D.Vt.	  1991);	  Burlington	  Drug	  Co.	  v.	  Royal	  
Globe	  Ins.	  Co.,	  616	  F.	  Supp.	  481	  (D.Vt.	  1985);	  Concord	  Gen.	  Mut.	  Ins.	  Co	  v.	  Woods,	  824	  A.2d	  572,	  
579	  (Vt.	  2003);	  Monahan	  v.	  GMAC	  Mortg.	  Corp.,	  893	  A.2d	  298,	  324	  (Vt.	  2005).	  	  

Punitive	  damages	  are	  available	  if	  the	  insurer	  has	  exhibited	  malice	  (gross	  misconduct	  or	  reckless	  
disregard).	  	  Davis	  v.	  Liberty	  Mut.	  Ins.	  Co.,	  19	  F.	  Supp.	  2d	  193,	  203	  (D.	  Vt.	  1998).	  	  
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VIRGINIA	  

Virginia	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Va.	  Code	  Ann.	  §§	  38.2-‐510	  (1986/2001).	  

Virginia	  has	  adopted	  other	  claims	  practices	  legislation.	  Va.	  Code	  Ann.	  §	  38.2-‐517	  (1992/1999).	  

Virginia	  has	  adopted	  a	  version	  of	  the	  UCSPA	  Model	  Regs.	  14	  Va.	  Admin.	  Code	  §§	  5-‐400-‐10-‐5-‐
400-‐80	  (1978).	  

Virginia	  does	  not	  recognize	  an	  independent	  common	  law	  cause	  of	  action	  against	  a	  first-‐party	  
insurer.	  See,	  e.g.,	  A&E	  Supply	  Co.	  Inc.	  v.	  Nationwide	  Fire	  Ins.	  Co.,	  798	  F.2d	  669,	  676	  (4th.	  Cir.	  
1986),	  cert.	  denied,	  479	  U.S.	  1091	  (1987).	  	  

In	  determining	  whether	  an	  insurer	  acted	  in	  bad	  faith	  for	  purposes	  of	  awarding	  attorneys	  fees	  
under	  Virginia	  law,	  courts	  apply	  a	  reasonableness	  standard	  and	  consider:	  	  

(1)	   	   Whether	  reasonable	  minds	  could	  differ	  in	  the	  interpretation	  of	  policy	  
provisions	  defining	  coverage	  and	  exclusions;	  

(2)	  	   Whether	  the	  insurer	  had	  made	  a	  reasonable	  investigation	  of	  the	  facts	  
and	  circumstances	  underlying	  the	  insured's	  claim;	  

(3)	  	   Whether	  the	  evidence	  discovered	  reasonably	  supports	  a	  denial	  of	  
liability;	  	  

(4)	  	   Whether	  it	  appears	  that	  the	  insurer's	  refusal	  to	  pay	  was	  used	  merely	  as	  a	  
tool	  in	  settlement	  negotiations;	   and	  

(5)	  	   Whether	  the	  defense	  the	  insurer	  asserts	  at	  trial	  raises	  an	  issue	  of	  first	  
impression	  or	  a	  reasonably	  debatable	  question	  of	  law	  or	  fact.	  

Carolina	  Cas.	  Ins.	  Co.	  v.	  Draper	  &	  Goldberg,	  PLLC,	  369	  F.Supp.2d	  667	  (E.D.	  Va.	  2004).	  

Damages	  

Consequential	  damages	  are	  available.	  Harris	  v.	  USAA	  Cas.	  Ins.	  Co.,	  37	  Va.	  Cir.	  553	  (Va.	  Cir.	  Ct.	  
1994).	  	  “But	  if	  an	  indemnitor	  has	  violated	  the	  contractual	  duty	  of	  good	  faith,	  the	  indemnitee	  
may	  recover	  full	  general	  and	  consequential	  damages.”	  	  A&E	  Supply	  Co,	  798	  F2d	  at	  677-‐78.	  	  

Emotional	  distress	  damages	  are	  not	  available	  unless	  “the	  conduct	  of	  the	  insurer	  rises	  to	  the	  
level	  of	  an	  independent	  tort	  action.”	  	  Timms	  v.	  Rosenblum,	  713	  F.	  Supp.	  948,	  954	  (E.D.Va.	  1989).	  

Attorneys	  fees	  are	  available.	  Virginia	  law	  allows	  recovery	  of	  attorneys	  fees	  if	  they	  prevail	  
against	  their	  insurer	  in	  a	  suit	  for	  insurance	  benefits.	  	  Va.	  Code	  Ann.	  §	  32.2-‐209(A).	  	  To	  recover,	  
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insureds	  must	  establish	  that	  their	  insurers	  failed	  to	  act	  in	  good	  faith	  in	  denying	  coverage	  or	  in	  
failing	  or	  refusing	  to	  make	  payment	  under	  the	  policy.	  	  Virginia	  Code	  §	  8.01-‐66.6,	  28.2-‐209	  and	  
38.2-‐807.	  

Punitive	  damages	  are	  not	  available	  unless	  the	  insured	  can	  establish	  an	  independent	  tort	  action.	  	  
Douros	  v.	  State	  Farm	  &	  Cas.	  Co.,	  508	  F.Supp.2d	  479	  (E.D.	  Va	  2007).	  However,	  a	  policyholder	  
bringing	  an	  action	  under	  Virginia	  Code	  §	  §	  8.01-‐66.1(A)	  and	  (B)	  may	  recover,	  respectively,	  either	  
double	  the	  amount	  that	  should	  have	  been	  paid	  or	  double	  the	  amount	  of	  interest	  from	  the	  date	  
of	  the	  claim	  upon	  a	  finding	  of	  bad	  faith.	  Although	  this	  does	  not	  constitute	  “punitive	  damages”	  
in	  the	  classic	  sense,	  it	  is	  a	  punitive	  remedy.	  Id.	  
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WASHINGTON	  
	  

Washington	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Wash.	  Admin.	  Code	  §284-‐30-‐300-‐284-‐30-‐390	  
(1978/2009).	  See	  also	  RCW	  48.30.010,	  the	  enabling	  statute.	  	  
	  
Washington	   recognizes	   an	   independent	   common	   law	   cause	   of	   action	   for	   bad	   faith	   against	   a	  
first-‐party	  insurer.	  Smith	  v.	  Safeco	  Ins.	  Co.,	  78	  P.3d	  1274,	  1276	  (Wash.	  2003);	  see	  also	  Coventry	  
Assocs.	  v.	  American	  States	  Ins.	  Co.,	  136	  Wash.2d	  269	  (1998).	  	  To	  succeed	  on	  a	  bad	  faith	  claim,	  a	  
policyholder	   must	   show	   the	   insurer's	   breach	   of	   the	   insurance	   contract	   was	   unreasonable,	  
frivolous,	   or	   unfounded.	   Id.	   at	   1277;	   see	   also	   St.	   Paul	   Fire	   and	  Marine	   Ins.	   Co.	   v.	  Onvia,	   165	  
Wn.2d	  122,	  196	  P.3d	  664	  (2008).	  	  
	  
An	   insurer	   acts	   in	   bad	   faith	   if	   it	   acts	   without	   reasonable	   justification	   in	   handling	   a	   claim.	  
However,	  an	  insurer’s	  denial	  of	  coverage	  based	  on	  a	  reasonable	  interpretation	  of	  the	  policy	  is	  
not	   bad	   faith.	   	   Overton	   v.	   Consolidated	   Ins.	   Co.,	   6	   P.3d	   1178	   (Wash.	   Ct.	   App.	   2000),	   review	  
granted	  in	  part,	  21	  P.3d	  291,	  affirmed	  in	  part,	  reversed	  in	  part	  145	  Wash.2d	  417,	  38	  P.3d	  322,	  
reconsideration	   denied.	   	   Likewise,	   an	   insurer	   does	   not	   act	   in	   bad	   faith	   if	   it	   acts	   honestly	   in	  
handling	  claims,	  and	  bases	  its	  decision	  on	  adequate	  information,	  and	  does	  not	  overemphasize	  
its	  own	  interests.	  	  Coventry	  Associates	  v.	  American	  States	  Ins.	  Co.,	  961	  P.2d	  933	  (Wash.	  1998).	  	  
	  
An	   insurer	  may	   also	   be	   liable	   for	   bad	   faith	  where	   it	   fails	   to	   treat	   the	   policyholders	   interests	  
equal	   with	   its	   own	   or	   acts	   unreasonably	   in	   the	   investigation	   of	   a	   claim	   whether	   or	   not	   the	  
insurers	  coverage	  decision	  was	  ultimately	  the	  appropriate	  coverage	  result.	  Coventry	  Assocs.	  v.	  
American	  States	  Ins.	  Co.,	  136	  Wash.2d	  269	  (1998)	  (insurer	  did	  not	  breach	  the	  contract	  because	  
there	   was	   no	   coverage	   for	   the	   loss	   but	   the	   insurer	   can	   still	   be	   liable	   in	   bad	   faith	   for	  
unreasonable	  investigation	  of	  a	  claim),	  see	  also	  Van	  Noy	  v.	  State	  Farm	  Mut.	  Auto.	  Ins.	  Co.,	  142	  
Wn.2d	  784,	  16	  P.3d	  574	  (2001)	  (holding	  that	  an	  insurer	  must	  “deal	  fairly	  with	  an	  insured,	  giving	  
equal	  consideration	  in	  all	  matters	  to	  the	  insured's	  interests	  as	  well	  as	  its	  own.”)	  
	  
An	   insurer	  may	  also	  be	   liable	   for	  procedural	  bad	   faith	  where	   it	  has	  violated	  one	  of	   the	  Code	  
provisions	  enumerated	  above.	  American	  Manufactures	  Mut.	  Ins.	  Co.	  v.	  Osborn,	  104	  Wash.	  App.	  
686	  (2001)	  
	  
Washington	  also	   recognizes	   that	  a	  violation	  of	  Wash.	  Admin.	  Code	  284-‐30-‐300	   to	  284-‐30-‐390	  
may	   serve	  as	   the	  basis	   for	  a	   violation	  of	   the	  Consumer	  Protection	  Act,	  Wash.	  Rev.	  Code	  Sec.	  
19.86.090,	   American	  Manufactures	   Mut.	   Ins.	   Co.	   v.	   Osborn,	   104	  Wash.	   App.	   686	   (2001).	   	   A	  
single	   violation	   of	   the	   Code	   is	   sufficient	   to	   find	   a	   violation	   of	   the	   Consumer	   Protection	   Act.	  
Industrial	   Indem.	   Co.	   of	   the	   Northwest,	   Inc.	   v.	   Kallevig,	   114	   Wn.2d	   907,	   925,	   792	   P.2d	   520	  
(1990).	  
	  
Additionally,	  insurers	  have	  a	  statutory	  duty	  to	  handle	  claims	  in	  good	  faith.	  	  Wash.	  Rev.	  Code	  §	  
48.01.030.	  	  An	  insured	  may	  bring	  a	  tort	  claim	  for	  bad	  faith	  against	  an	  insurer	  who	  breaches	  this	  
duty.	  	  Woo	  v.	  Fireman’s	  Fund	  Ins.	  Co.,	  150	  Wn.	  App.	  158,	  208	  P.3d	  557	  (Wash.	  Ct.	  App.	  2009).	  
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In	  addition	  to	  common	  law	  causes	  of	  action	  or	  bad	  faith,	  under	  the	  Washington	  Insurance	  Fair	  
Conduct	  Act	   (“IFCA”),	  a	  policyholder	  may	  bring	  claim	  where	  an	   insurer	  unreasonably	  denies	  a	  
claim	  for	  coverage	  for	  payment	  of	  benefits.	  RCW	  48.30.015.	  
	  
Under	   the	   IFCA,	   a	  policyholder	  may	  also	  have	  a	   claim	   for	   attorneys	   fees	  and	   treble	  damages	  
where	   an	   insurer	   violates	   one	   of	   several	   sections	   of	   the	   Washington	   Administrative	   Code	  
enumerated	  in	  the	  statute.	  	  RCW	  48.30.015(5).	  
	  
Damages	  
	  
Consequential	   damages	   are	   available	   under	   common	   law	   bad	   faith.	   Coventry	   Assocs.	   v.	  
American	  States	  Ins.	  Co.,	  136	  Wash.2d	  269	  (1998).	  
	  
Emotional	  distress	  damages	  are	  available	  under	  a	   common	   law	  claim	   for	  bad	   faith.	  American	  
Manufactures	  Mut.	  Ins.	  Co.	  v.	  Osborn,	  104	  Wash.	  App.	  686	  (2001).	  St.	  Paul	  Fire	  and	  Marine	  Ins.	  
Co.	   v.	  Onvia,	   Inc.,	  196	  P.3d	  664	  (Wash.	  2008);	  Woo	  v.	  Fireman’s	  Fund	  Ins.	  Co.,	  161	  Wn.2d	  43,	  
164	  P.3d	  454	  (2007).	  
	  
A	  policyholder	   is	  entitled	   to	   recover	  only	   losses	   to	  business	  or	  property	  under	   the	  Consumer	  
Protection	   Act.	   Wash.	   Rev.	   Code.	   §	   19.86.090.	   The	   policyholder	   is	   also	   entitled	   to	   recover	  
reasonable	  attorneys	   fees	  and	   the	   statutory	  costs	  of	   suit,	  with	   the	  exception	  of	  expert	   costs.	  
Wash.	  Rev.	  Code.	  §	  19.86.090.	  
	  
Actual	   damages	   are	   available	   to	   a	   policyholder	  who	   proves	   a	   violation	   of	   the	   Insurance	   Fair	  
Conduct	  Act.	  	  RCW	  §	  48.30.015(1)	  
	  	  
Attorneys	  fees	  are	  available.	  The	  Insurance	  Fair	  Conduct	  Act	  provides	  that	  a	  court	  “shall”	  award	  
attorneys	  fees	  and	  costs.”	  RCW	  §	  48.30.015(3)	  	  
	  
While	  not	   technically	   considered	  “punitive	  damages,”	  damage	  enhancements	  are	  available	   in	  
Washington	   under	   the	   IFCA	   statute	   RCW	  48.30.015.	   The	  Washington	   Insurance	   Fair	   Conduct	  
Act	   provides	   for	   treble	   damages	   up	   to	   three	   times	   the	   amount	   of	   actual	   damages.	   RCW	  
48.30.015(2).	  	  
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WEST	  VIRGINIA	  

West	  Virginia	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  W.	  VA.	  CODE	  §	  33-‐11-‐4	  (1957/1985).	  

West	  Virginia	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  
first-‐party	  insurer.	  	  Loudin	  v.	  National	  Liability	  &	  Fire	  Ins.	  Co.,	  716	  S.E.2d	  696	  (W.	  Va.	  2011).	  

West	  Virginia	  also	  recognizes	  an	  independent	  statutory	  cause	  of	  action	  for	  bad	  faith	  
based	  on	  an	  insurer’s	  violation	  of	  the	  West	  Virginia	  Unfair	  Trade	  Practices	  Act	  (UTPA).	  
Elmore	  v.	  State	  Farm	  Mut.	  Auto.	  Ins.	  Co.,	  504	  S.E.2d	  892	  (W.	  Va.	  1998).	  	  	  

In	  order	  to	  bring	  a	  bad	  faith	  claim	  under	  the	  West	  Virginia	  UTPA,	  an	  insured	  must	  establish	  that	  
the	  insurer’s	  conduct	  constitutes	  more	  than	  a	  single	  violation	  of	  the	  statute,	  that	  the	  violations	  
arise	  from	  separate,	  discrete	  acts	  or	  omissions	  in	  the	  claim	  settlement,	  and	  that	  they	  arise	  from	  
a	  habit,	  custom,	  usage,	  or	  business	  policy	  of	  the	  insurer.	  	  Mills	  v.	  Watkins,	  582	  S.E.2d	  877	  (W.	  
Va.	  2003).	  	  The	  evidence	  must	  show	  that	  the	  insurer’s	  practice	  or	  practices	  are	  sufficiently	  
pervasive	  or	  sufficiently	  sanctioned	  by	  the	  insurance	  company	  that	  the	  conduct	  can	  be	  
considered	  a	  “general	  business	  practice”	  and	  can	  be	  distinguished	  by	  fair	  minds	  from	  an	  
isolated	  event.	  	  Id.	  	  

A	  bad	  faith	  claim	  under	  the	  West	  Virginia	  UTPA	  cannot	  be	  brought	  until	  the	  underlying	  claim	  is	  
settled	  or	  resolved	  via	  trial.	  	  Klettner	  v.	  State	  Farm	  Mut.	  Auto.	  Ins.	  Co.,	  519	  S.E.2d	  870	  (W.	  Va.	  
1999).	  

Damages	  

Consequential	  damages	  are	  available.	  Hayseeds,	  Inc.	  v.	  State	  Farm	  Fire	  &	  Cas.,	  S.E.2d	  73	  (W.	  Va.	  
1986)	  

Emotional	  distress	  damages	  are	  available.	  Id.	  

Attorneys	  fees	  are	  available.	  “Where	  an	  insurer	  has	  violated	  its	  contractual	  obligation	  to	  defend	  
its	  insured,	  the	  insured	  should	  be	  fully	  compensated	  for	  all	  expenses	  incurred	  as	  a	  result	  of	  the	  
insurer's	  breach	  of	  contract,	  including	  those	  expenses	  incurred	  in	  a	  declaratory	  judgment	  action.	  
To	  hold	  otherwise	  would	  be	  unfair	  to	  the	  insured,	  who	  originally	  purchased	  the	  insurance	  policy	  
to	  be	  protected	  from	  incurring	  attorneys	  fees	  and	  expenses	  arising	  from	  litigation.”	  Id.	  	  

Punitive	  damages	  are	  available	  for	  an	  insurer’s	  violation	  of	  the	  West	  Virginia	  UTPA.	  	  See	  Nance	  
v. Kentucky	  Nat.	  Ins.	  Co.,	  240	  F.	  App'x	  539,	  548	  (4th	  Cir.	  2007).	  Punitive	  damages	  for	  failure	  to
settle	  a	  property	  dispute	  shall	  not	  be	  awarded	  against	  an	  insurance	  company	  unless	  the	  
policyholder	  can	  establish	  a	  high	  threshold	  of	  actual	  malice	  in	  the	  settlement	  process.	  By	  
“actual	  malice”	  we	  mean	  that	  the	  company	  actually	  knew	  that	  the	  policyholder's	  claim	  was	  
proper,	  but	  willfully,	  maliciously	  and	  intentionally	  denied	  the	  claim.”	  	  McCormick	  v.	  Allstate	  Ins.	  
Co.,	  202	  W.Va.	  535,	  540	  (1998).	  An	  insured	  may	  also	  recover	  punitive	  damages	  from	  an	  insurer	  
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for	  bad	  faith.	  	  See	  Hayseeds,	  Inc.,	  352	  S.E.2d	  at	  80-‐81	  (punitive	  damages	  appropriate	  when	  
insurer	  actually	  knew	  that	  policyholder’s	  claim	  was	  valid,	  but	  willfully,	  maliciously,	  and	  
intentionally	  denied	  claim);	  Berry	  v.	  Nationwide	  Mut.	  Fire	  Ins.	  Co.,	  381	  S.E.2d	  367,	  375	  (W.	  Va.	  
1989)	  (upholding	  jury’s	  award	  of	  punitive	  damages).	  
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WISCONSIN	  

Wisconsin	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Wis.	  Admin.	  Code	  Ins.	  §	  6.11	  (1971/2000).	  

Wisconsin	  recognizes	  a	  common-‐law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐party	  insurer.	  
Anderson	  v.	  Cont’l	  Ins.	  Co.,	  271	  N.W.2d	  368,	  374	  (Wis.	  1978).	  

To	  establish	  a	  claim	  for	  first-‐party	  bad	  faith,	  an	  insured	  must	  establish:	  

(1)	   An	  absence	  of	  a	  reasonable	  basis	  for	  denial	  of	  policy	  benefits;	  and	  

(2)	   The	  insurer’s	  knowledge	  or	  reckless	  disregard	  of	  a	  reasonable	  basis	  for	  a	  
denial.	  

Id.	  at	  377.	  

An	  insurance	  company	  may	  challenge	  claims,	  which	  are	  fairly	  debatable	  and	  will	  be	  found	  liable	  
only	  where	  it	  has	  intentionally	  denied	  (or	  failed	  to	  process	  or	  pay)	  a	  claim	  without	  a	  reasonable	  
basis.	  	  Id.	  	  	  

Damages	  

Consequential	  damages	  are	  available.	  DeChant	  v.	  Monarch	  Life	  Ins.	  Co.,	  200	  Wis.2d	  559	  (1996).	  
The	  insured	  may	  recover	  any	  damages,	  which	  are	  the	  proximate	  result	  of	  the	  defendant’s	  
alleged	  bad	  faith,	  including	  damages	  that	  are	  otherwise	  recoverable	  in	  a	  breach	  of	  an	  insurance	  
contract	  claim.	  Jones	  v.	  Secura	  Ins.	  Co.,	  	  638	  N.W.2d	  575,	  576-‐577	  (Wis.	  2002).	  	  

Emotional	  Distress	  damages	  are	  available.	  “A	  recovery	  for	  emotional	  distress	  caused	  by	  an	  
insurer's	  bad	  faith	  refusal	  to	  pay	  an	  insured's	  claim	  should	  be	  allowed	  only	  when	  the	  distress	  is	  
severe	  and	  substantial	  other	  damage	  is	  suffered	  apart	  from	  the	  loss	  of	  the	  contract	  benefits	  
and	  the	  emotional	  distress.”	  Anderson	  v.	  Continental	  Ins.	  Co.,	  85	  Wis.2d	  675,	  696	  (1978);	  see	  
also	  Jones,	  638	  N.W.2d	  at	  580.	  	  

Attorneys	  fees	  are	  available.	  “When	  an	  insurer	  acts	  in	  bad	  faith,	  a	  plaintiff	  is	  allowed	  to	  recover	  
for	  all	  detriment	  proximately	  resulting	  from	  the	  insurer's	  bad	  faith,	  which	  includes	  .	  .	  .	  	  those	  
attorneys	  fees	  that	  were	  incurred	  to	  obtain	  the	  policy	  benefits	  that	  would	  not	  have	  been	  
incurred	  but	  for	  the	  insurer's	  tortious	  conduct.”	  	  DeChant,	  200	  Wis.2d	  at	  573.	  

Punitive	  damages	  are	  available.	  For	  punitive	  damages	  to	  be	  awarded,	  a	  defendant	  must	  not	  
only	  intentionally	  have	  breached	  his	  duty	  of	  good	  faith,	  but	  in	  addition	  must	  have	  been	  guilty	  of	  
oppression,	  fraud,	  or	  malice	  in	  the	  special	  sense	  defined	  by	  Mid-‐Continent	  v.	  Straka.”	  	  Anderson,	  
85	  Wis.2d	  at	  697.	  
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WYOMING	  

Wyoming	  has	  adopted	  a	  version	  of	  the	  UCSPA.	  Wyo.	  Stat.	  Ann.	  §	  26-‐13-‐124	  (1986).	  

Wyoming	  recognizes	  an	  independent	  common	  law	  cause	  of	  action	  for	  bad	  faith	  against	  a	  first-‐
party	  insurer.	  	  Ahrenholtz	  v.	  Time	  Ins.	  Co.,	  968	  P.2d	  946,	  950	  (Wyo.	  1998)	  

To	  establish	  a	  claim	  for	  first-‐party	  bad	  faith,	  an	  insured	  must	  establish:	  

(1)	  	   The	  absence	  of	  any	  reasonable	  basis	  for	  denying	  the	  claim;	  and	  	  

(2)	  	   The	  insurer's	  knowledge	  or	  reckless	  disregard	  of	  the	  lack	  of	  a	  reasonable	  
basis	  for	  denying	  the	  claim.	  

Id.	  at	  950–51.	  

An	  objective	  standard	  is	  also	  used	  to	  determine	  whether	  an	  insurer	  has	  committed	  first-‐party	  
bad	  faith.	  	  Kirkwood	  v.	  CUNA	  Mut.	  Ins.	  Soc.,	  937	  P.2d	  206,	  211	  (Wyo.1997).	  	  The	  question	  is	  
whether	  the	  validity	  of	  the	  denied	  claim	  is	  fairly	  debatable.	  	  First	  Wyoming	  Bank,	  N.A.,	  Jackson	  
Hole	  v.	  Continental	  Ins.	  Co.,	  860	  P.2d	  1094,	  1101	  (Wyo.1993).	  	  The	  validity	  of	  a	  claim	  is	  fairly	  
debatable	  if	  a	  reasonable	  insurer	  would	  have	  denied	  or	  delayed	  payment	  of	  benefits	  under	  the	  
facts	  and	  circumstances.	  Ahrenholtz,	  968	  P.2d	  at	  950.	  	  

Damages	  

Consequential	  damages	  are	  available.	  State	  Farm	  Mut.	  Auto.	  Ins.	  Co.	  v.	  Shrader,	  882	  P.2d	  813	  
(Wyo.	  1994)	  

Emotional	  distress	  damages	  are	  available.	  “We	  hold	  the	  scope	  of	  available	  compensatory	  
damages	  for	  a	  breach	  of	  the	  duty	  of	  good	  faith	  and	  fair	  dealing	  includes	  damages	  for	  harm	  to	  
pecuniary	  interests	  and	  emotional	  distress.	  There	  is	  a	  limitation,	  however,	  upon	  the	  recovery	  of	  
damages	  for	  emotional	  distress	  for	  a	  breach	  of	  this	  duty.	  We	  agree	  with	  the	  court	  in	  Gruenberg,	  
that	  to	  recover	  damages	  for	  emotional	  distress,	  the	  insured	  must	  allege	  that	  as	  a	  result	  of	  the	  
breach	  of	  the	  duty	  of	  good	  faith	  and	  fair	  dealing,	  the	  insured	  has	  suffered	  substantial	  other	  
damages,	  such	  as	  economic	  loss,	  in	  addition	  to	  the	  emotional	  distress.”	  	  Farmers	  Ins.	  Exchange	  
v. Shirley,	  958	  P.2d	  1040,	  1047	  (Wyo.	  1998);	  Hatch	  v.	  State	  Farm	  Fire	  &	  Cas.	  Co.,	  930	  P.2d	  382
(Wyo.	  1997).	  

Attorneys	  fees	  are	  available.	  Wyoming	  Statute	  §	  26-‐15-‐124(c)	  (as	  a	  form	  of	  compensatory	  
damages	  when	  an	  insurer	  unreasonably	  or	  without	  cause	  refuses	  to	  pay	  first	  party	  policy	  
benefits,	  Shrader,	  supra.)	  

	  Punitive	  damages	  are	  available	  when	  there	  is	  a	  showing	  of	  “evil	  intent	  deserving	  of	  punishment	  
or	  wanton	  disregard	  of	  duty	  or	  gross	  and	  outrageous	  conduct.”	  McCullough	  v.	  Golden	  Rule	  Ins.	  
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Co.,	  789	  P.2d	  855,	  860	  (Wyo.	  1990);	  see	  also	  Cathcart	  v.	  State	  Farm	  Mut.	  Auto	  Ins.	  Co.,	  123	  P.3d	  
579	  (Wyo.	  1990).	  	  

	  



Model Regulation Service—January 1997 
 

© 1997 National Association of Insurance Commissioners 900-1 

UNFAIR CLAIMS SETTLEMENT PRACTICES ACT 
 
Table of Contents  
 
Section 1. Purpose 
Section 2. Definitions 
Section 3. Unfair Claims Settlement Practices Prohibited 
Section 4. Unfair Claims Practices Defined  
Section 5. Statement of Charges 
Section 6. Cease and Desist and Penalty Orders 
Section 7. Penalty for Violation of Cease and Desist Orders 
Section 8. Regulations 
Section 9. Severability 
 
Prefatory Note: By adopting this model act in June 1990, the NAIC separated issues regarding unfair claims settlement 
practices into a free-standing act apart from the NAIC Model Unfair Trade Practices Act. This change focuses more attention 
on unfair claims as a function of market conduct surveillance separate and apart from general unfair trade practices. By doing 
so, the NAIC is not recommending that states repeal their existing acts, but states may modify them for the purpose of 
capturing the substantive changes. However, for those states wishing to completely rewrite their comprehensive approach to 
unfair claims practices, this separation of unfair claims from unfair trade practices is recommended. 
 
Section 1. Purpose 
 
The purpose of this Act is to set forth standards for the investigation and disposition of claims 
arising under policies or certificates of insurance issued to residents of [insert state]. It is not 
intended to cover claims involving workers’ compensation, fidelity, suretyship or boiler and 
machinery insurance. Nothing herein shall be construed to create or imply a private cause of action 
for violation of this Act.  
 
Drafting Note: A jurisdiction choosing to provide for a private cause of action should consider a different statutory scheme. 
This Act is inherently inconsistent with a private cause of action. This is merely a clarification of original intent and not 
indicative of any change of position. The NAIC has promulgated the Unfair Property/Casualty Claims Settlement Practices 
and the Unfair Life, Accident and Health Claims Settlement Practices Model Regulations pursuant to this Act. 
 
Section 2. Definitions 
 
When used in this Act: 
 

A. “Commissioner” means the Commissioner of Insurance of this state; 
 

Drafting Note: Insert the title of the chief insurance regulatory official wherever the term “commissioner” appears. 
 

B. “Insured” means the party named on a policy or certificate as the individual with 
legal rights to the benefits provided by the policy; 

 
C. “Insurer” means a person, reciprocal exchange, interinsurer, Lloyd’s insurer, 

fraternal benefit society, and any other legal entity engaged in the business of 
insurance, including agents, brokers, adjusters and third party administrators. 
Insurer shall also mean medical service plans, hospital service plans, health 
maintenance organizations, prepaid limited health care service plans, dental, 
optometric and other similar health service plans as defined in Section [insert 
applicable section]. For purposes of this Act, these foregoing entities shall be deemed 
to be engaged in the business of insurance; 
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D. “Person” means a natural or artificial entity, including, but not limited to, 
individuals, partnerships, associations, trusts or corporations; 

 
E. “Policy” or “certificate” means a contract of insurance, indemnity, medical, health or 

hospital service, or annuity issued. “Policy” or “certificate” for purposes of this Act, 
shall not mean contracts of workers’ compensation, fidelity, suretyship or boiler and 
machinery insurance. 

 
Drafting Note: The term “policy” is intended to cover the product issued by medical, health or hospital service plans and 
should be changed to conform to the laws of each state. 
 
The Federal Employee Retirement Income Security Act (ERISA) preempts certain entities and some activities of those entities 
from the application of state laws. The purpose of these definitions is to include within this Act and regulations issued 
pursuant to it, all entities and activities to the extent not preempted by ERISA. 
 
Section 3. Unfair Claims Settlement Practices Prohibited 
 
It is an improper claims practice for a domestic, foreign or alien insurer transacting business in this 
state to commit an act defined in Section 4 of this Act if: 
 

A. It is committed flagrantly and in conscious disregard of this Act or any rules 
promulgated hereunder; or 

 
B. It has been committed with such frequency to indicate a general business practice to 

engage in that type of conduct. 
 
Section 4. Unfair Claims Practices Defined 
 
Any of the following acts by an insurer, if committed in violation of Section 3, constitutes an unfair 
claims practice: 
 

A. Knowingly misrepresenting to claimants and insureds relevant facts or policy 
provisions relating to coverages at issue; 

 
B. Failing to acknowledge with reasonable promptness pertinent communications with 

respect to claims arising under its policies; 
 
C. Failing to adopt and implement reasonable standards for the prompt investigation 

and settlement of claims arising under its policies; 
 
D. Not attempting in good faith to effectuate prompt, fair and equitable settlement of 

claims submitted in which liability has become reasonably clear; 
 
E. Compelling insureds or beneficiaries to institute suits to recover amounts due under 

its policies by offering substantially less than the amounts ultimately recovered in 
suits brought by them; 

 
F. Refusing to pay claims without conducting a reasonable investigation; 
 
G. Failing to affirm or deny coverage of claims within a reasonable time after having 

completed its investigation related to such claim or claims; 
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H. Attempting to settle or settling claims for less than the amount that a reasonable 
person would believe the insured or beneficiary was entitled by reference to written 
or printed advertising material accompanying or made part of an application; 

 
I. Attempting to settle or settling claims on the basis of an application that was 

materially altered without notice to, or knowledge or consent of, the insured; 
 
J. Making claims payments to an insured or beneficiary without indicating the 

coverage under which each payment is being made; 
 
K. Unreasonably delaying the investigation or payment of claims by requiring both a 

formal proof of loss form and subsequent verification that would result in duplication 
of information and verification appearing in the formal proof of loss form; 

 
L. Failing in the case of claims denials or offers of compromise settlement to promptly 

provide a reasonable and accurate explanation of the basis for such actions; 
 
M. Failing to provide forms necessary to present claims within fifteen (15) calendar days 

of a request with reasonable explanations regarding their use; 
 
N. Failing to adopt and implement reasonable standards to assure that the repairs of a 

repairer owned by or required to be used by the insurer are performed in a 
workmanlike manner. 

 
Section 5. Statement of Charges 
 
Whenever the commissioner has reasonable cause to believe that an insurer doing business in this 
state is engaging in any unfair claims practice and that a proceeding in respect thereto would be in 
the public interest, the commissioner shall issue and serve upon the insurer a statement of the 
charges in that respect and a notice of hearing, which shall set a hearing date not less than thirty 
(30) days from the date of the notice. 
 
Drafting Note: If a formal hearing procedure exists, states may wish to incorporate the timeframes from that existing 
procedure. 
 
Section 6. Cease and Desist and Penalty Orders 
 
If, after hearing, the commissioner finds an insurer has engaged in an unfair claims practice, the 
commissioner shall reduce the findings to writing and shall issue and cause to be served upon the 
insurer charged with the violation a copy of the findings and an order requiring the insurer to cease 
and desist from engaging in the act or practice and the commissioner may, at the commissioner’s 
discretion, order: 
 

A. Payment of a monetary penalty of not more than $1,000 for each violation but not to 
exceed an aggregate penalty of $100,000, unless the violation was committed 
flagrantly and in conscious disregard of this Act, in which case the penalty shall not 
be more than $25,000 for each violation, but not to exceed an aggregate penalty of 
$250,000 pursuant to hearing; and/or 

 
B. Suspension or revocation of the insurer’s license if the insurer knew or reasonably 

should have known it was in violation of this Act. 
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Section 7. Penalty for Violation of Cease and Desist Orders 
 
An insurer that violates a cease and desist order of the commissioner and, while the order is in 
effect, may, after notice and hearing and upon order of the commissioner, be subject, at the 
discretion of the commissioner, to: 
 

A. A monetary penalty of not more than $25,000 for each and every act or violation not 
to exceed an aggregate of $250,000 pursuant to hearing; and/or 

 
B. Suspension or revocation of the insurer’s license. 

 
Section 8. Regulations 
 
The commissioner may, after notice and hearing, promulgate reasonable rules, regulations and 
orders as are necessary or proper to carry out and effectuate the provisions of this Act. The 
regulations shall be subject to review in accordance with Section [insert applicable section]. 
 
Drafting Note: Insert section number providing for review of administrative orders. 
 
Section 9. Severability 
 
If any provision of this Act, or the application of the provision to any person or circumstances, shall 
be held invalid, the remainder of the Act, and the application of the provision to persons or 
circumstances other than those as to which it is held invalid, shall not be affected thereby. 
 

_____________________________ 
 
Chronological Summary of Actions (all references are to the Proceedings of the NAIC). 
 
1972 Proc. I 15, 16, 443-444, 491, 495-496 (claims settlement practices made part of Unfair Trade Practices Act). 
1990 Proc. II 7, 13-14, 160, 177-179 (adopted free-standing claims settlement practices act). 
1991 Proc. I 9, 16, 192-193, 203-206 (amended and reprinted). 
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These charts are intended to provide the readers with additional information to more 
easily access state statutes, regulations, bulletins or administrative rulings which are 
related to the NAIC model. Such guidance provides the reader with a starting point from 
which they may review how each state has addressed the model and the topic being 
covered. The NAIC Legal Division has reviewed each state’s activity in this area and has 
made an interpretation of adoption or related state activity based on the definitions 
listed below. The NAIC’s interpretation may or may not be shared by the individual states 
or by interested readers.   

This state page does not constitute a formal legal opinion by the NAIC staff on the 
provisions of state law and should not be relied upon as such. Every effort has been made 
to provide correct and accurate summaries to assist the reader in targeting useful 
information. For further details, the laws cited should be consulted. The NAIC attempts to 
provide current information; however, due to the timing of our publication production, 
the information provided may not reflect the most up to date status. Therefore, readers 
should consult state law for additional adoptions and subsequent bill status. 
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KEY: 

MODEL ADOPTION: States that have citations identified in this column adopted the most recent 
version of the NAIC model in a substantially similar manner. This requires states to adopt the 
model in its entirety but does allow for variations in style and format. States that have adopted 
portions of the current NAIC model will be included in this column with an explanatory note. 

RELATED STATE ACTIVITY: States that have citations identified in this column have not 
adopted the most recent version of the NAIC model in a substantially similar manner. Examples of 
Related State Activity include but are not limited to: An older version of the NAIC model, legislation 
or regulation derived from other sources such as Bulletins and Administrative Rulings. 

NO CURRENT ACTIVITY: No state activity on the topic as of the date of the most recent update. 
This includes states that have repealed legislation as well as states that have never adopted 
legislation. 

NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY 

Alabama ALA. ADMIN. CODE r. 482-1-124 to 
482-1-125 (2003/2009); 482-12-24 
(1971). 

Alaska ALASKA STAT. §§ 21.36.125 (1976). 

American Samoa NO CURRENT ACTIVITY 

Arizona ARIZ. REV. STAT. ANN. § 20-461 
(1981/2004). 

Arkansas ARK. CODE ANN. § 23-66-206 
(1959/2009). 

BULLETIN 8-2014 (2014). 

California CAL. INS. CODE § 790.03 
(1959/1989). 

CAL. CODE REGS. tit. 10, 
§ 2695.85 (2003/2009).

Colorado COLO. REV. STAT. § 10-3-1104 
(1963/2014). 

BULLETIN B-6.3 (2012/2013); 
BULLETIN B-4.55 (2013); BULLETIN 
B-4.72 (2014). 

Connecticut CONN. GEN. STAT. § 38a-816 
(1955/2013). 

Delaware 18 DEL. ADMIN. CODE § 902 
(1977/2003). 

District of Columbia NO CURRENT ACTIVITY 
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NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY 

Florida FLA. STAT. § 626.9541 (1976/2014). FLA. STAT. § 626.9743 to 626.9744 
(2004) (Motor vehicle settlements). 

Georgia GA. CODE ANN. §§ 33-6-30 to 33-6-37 
(1992). 

Guam NO CURRENT ACTIVITY 

Hawaii HAW. REV. STAT. § 431:13-103 
(1988/1989). 

Idaho IDAHO CODE ANN. §§ 41-1329 
(1977/1987). 

Illinois 215 ILL. COMP. STAT. 5/154.6 (1997). 

Indiana IND. CODE § 27-4-1-4.5 (1983/1987). 

Iowa NO CURRENT ACTIVITY 

Kansas KAN. STAT. ANN. §§ 40-2404 
(1955/1992). 

Kentucky KY. REV. STAT. ANN. §§ 304.12-230 
(1984/1988). 

Louisiana LA. REV. STAT. ANN. § 22:1964 
(1958/2009). 

LA. REV. STAT. ANN. § 22:1973 
(2009) (Duty of P/C insurers);  
§ 22:1892 (2009).

Maine ME. REV. STAT. ANN. tit. 24-A, 
§ 2164-D (1987) (Portions of model).

Maryland MD. CODE ANN., INS. §§ 27-301 to 
27-306 (1986/2012). 

MD. CODE ANN., INS. 
§ 31.15.08.03 (1989/2009);
BULLETIN 2012-13 (2012). 

Massachusetts MASS. GEN. LAWS ch. 176D, § 3 
(1972/1986). 

Michigan MICH. COMP. LAWS § 500.2026 
(1951/1977). 
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NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY 

Minnesota MINN. STAT. § 72A.20 Subd. 12 
(1967/2006). 

Mississippi NO CURRENT ACTIVITY 

Missouri MO. REV. STAT. §§ 375.1000 to 
375.1018 (1991/1993). 

Montana MONT. CODE ANN. § 33-18-201 
(1977). 

Memorandum 1-29-2014 (2014). 

Nebraska NEB. REV. STAT. §§ 44-1536 to 
44-1544 (1991/2002). 

Nevada NO CURRENT ACTIVITY 

New Hampshire N.H. REV. STAT. ANN. § 417:4 
(1947/1991). 

New Jersey N.J. REV. STAT. § 17:29B-4 
(1947/2001). 

New Mexico N.M. STAT. ANN. § 59A-16-20 
(1985/1993). 

New York N.Y. INS. LAW § 2601 (1984). Circular Letter 2009-3 (2009); 
Circular Letter 2008-14 (2008); 
Circular Letter 2011-13 (2011). 

North Carolina N.C. GEN. STAT. § 58-63-15 
(1949/1987). 

North Dakota N.D. CENT. CODE §§ 26.1-04-03 
(1983/2003). 

Northern Marianas 4 N. MAR. ISLAND CODE § 7302(g) 
(1984). 

Ohio OHIO ADMIN. CODE § 3901-1-07 
(1975). 

Oklahoma OKLA. STAT. tit. 36, §§ 1250.1 to 
1250.16 (1986/2009). 

Oregon OR. REV. STAT. § 746.230 
(1967/1989). 

OR. ADMIN. R. 836-080-0235 
(1980/2006). 
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NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY 

Pennsylvania 40 PA. STAT. ANN. § 1171.5(a)(10) 
(1974/2006). 

Puerto Rico P.R. LAWS ANN. tit. 26, § 2716a 
(1974). 

Rhode Island R.I. GEN. LAWS §§ 27-9.1-1 to 
27-9.1-9 (1993/2013). 

BULLETIN 2007-7 (2007); BULLETIN 
2010-6 (2010). 

South Carolina S.C. CODE ANN. §§ 38-59-10 to 
38-59-50 (1987). 

South Dakota S.D. CODIFIED LAWS § 58-33-67 
(1986/1989). 

Tennessee TENN. CODE ANN. §§ 58-8-2 to 58-8-
13 (2008) (Portions of model). 

Texas TEX. ADMIN. CODE § 21.203 
(1976/1985). 

TEX. INS. CODE ANN. §§ 542.001 to 
542.014 (2005). 

Utah UTAH CODE ANN. §§ 31A-26-303 to 
31A-26-310 (1986). 

Vermont VT. STAT. ANN. tit. 8, § 4724 
(1955/1987). 

Virgin Islands NO CURRENT ACTIVITY 

Virginia VA. CODE ANN. §§ 38.2-510 
(1986/2001). 

VA. CODE ANN. § 38.2-517 
(1992/1999). 

Washington WASH. ADMIN. CODE 284-30-300 to 
284-30-390 (1978/2013). 

West Virginia W. VA. CODE § 33-11-4 (1957/1985). 

Wisconsin WIS. ADMIN. CODE INS. § 6.11 
(1971/2000). 

Wyoming WYO. STAT. ANN. § 26-13-124 (1986). 
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In 1971 the Unfair Trade Practices Subcommittee identified several areas where they thought 
changes needed to be made to the Unfair Trade Practices Act. One of those areas was related to 
claims practices, particularly unreasonable delay or refusal. 1971 Proc. II 341. 

A draft of revisions being considered in Michigan was presented and it served as a pattern for the 
amendment adopted by the NAIC. 1971 Proc. II 373-374. 

The amended Unfair Trade Practices Act adopted in December 1971 included a section on unfair 
claims settlement practices which identified 14 activities which, when committed or performed with 
such frequency as to indicate a general business practice, were violations. In the past it had been 
difficult for regulators and insurers to solve problems because there were no ground rules. The 
provisions adopted set out standards the subcommittee thought were desirable. 1972 Proc. I 491-
492, 495-496. 

In 1989 a subgroup was appointed to consider revisions to the unfair claims settlement practices 
provisions. The group decided it would be appropriate to create a separate free-standing unfair 
claims settlement practices act by removing the section from the Unfair Trade Practices Act and 
setting it apart. In addition the group decided that further amendments needed to be discussed. 
1989 Proc. II 204. 

Section 1.  Purpose 

The first issue of discussion was the NAIC’s position regarding whether a private cause of action was 
intended to be created. The group decided no private cause of action was intended and language was 
added to the draft to that effect. 1989 Proc. II 204. 

It was the consensus of the drafters and the advisory committee that these new drafts would provide 
a new emphasis on claims issues. 1990 Proc. II 160. 

Section 2.  Definitions 

The subcommittee considered numerous linguistic and stylistic changes recommended by industry 
and staff. Of notable substance was the issue regarding the definitions of “insurer” and “person” and 
their relative scope. The purpose of the definitions was to provide the broadest possible authority 
while at the same time not being overly broad. It was noted the authority of the insurance 
department was to regulate insurers, not all persons. However, there was several sections of the 
drafts where the word person was utilized to include all entities, whether engaged in the business of 
insurance or not. 1991 Proc. IA 218. 

B. The definition of insured was added when the model was amended in December 1990. 1991 
Proc. IA 204. 
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Section 3.  Unfair Claims Settlement Practices Prohibited 

The unfair claims settlement practices section which had been part of the Unfair Trade Practices Act 
defined an unfair claims settlement practice as one which was committed or performed with such 
frequency as to indicate a general business practice. 1972 Proc. I 495. 

When amendments were being developed in 1989 there were extensive discussions on whether it was 
appropriate to broaden the scope beyond the long-standing “general business practice” standard. 
1989 Proc. II 204. 

The standards adopted broadened the scope to include either a flagrant violation or one committed 
with such frequency that it indicated a general business practice. 1990 Proc. II 178. 

Section 4.  Unfair Claims Practices Defined 

This section was patterned after the basic list of claims settlement violations adopted in 1971. 1990 
Proc. II 172-173, 178. 

A. The significant difference from the original model was the addition of the word “knowingly.” In 
addition the wording “pertinent facts” was changed to “relevant facts.” 1990 Proc. II 178. 

D. This provision was not part of the original section from the Unfair Trade Practices Act. The 
section most nearly comparable made it an unfair claims practice to fail to settle a clearly liable 
claim in order to influence a settlement on other portions on the coverage. 1990 Proc. II 172-173. 

K. The original model language was altered by the addition of the qualifier “unreasonably” 
delaying investigation. 1990 Proc. II 173, 178. 

M. This subsection was not included in the original list deleted from the Unfair Trade Practices 
Act. 1990 Proc. II 172-173. 

N. This provision was not included in the original list deleted from the Unfair Trade Practices 
Act. 1990 Proc. II 172-173. 

Section 5.  Statement of Charges 

Section 6.  Cease and Desist and Penalty Orders 

One industry attendee at the task force meeting commented that he found the amendment of the 
draft which changed the potential penalty for an unfair claims practices violation from an aggregate 
of $50,000 to an aggregate of $250,000 somewhat alarming. He offered concern that this change 
could legitimize some current practices of states utilizing fines for revenue raising and retaliation 
purposes rather than for bona fide regulatory purposes. He stated he hoped the committee did not 
defend or intend this change to encourage that practice. The chair of the drafting committee 
responded that, without question, increasing the size of the penalties was not intended to increase 
the size of the state coffers. 1990 Proc. II 160. 
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Section 6 (cont.) 

Extensive discussions on the appropriateness of the aggregate penalty were again held when the 
model was amended in late 1990. While the industry was divided on the issue, regulators indicated a 
commitment to the heightened penalties while still endorsing their position taken previously that 
such penalties be utilized for regulatory purposes and not revenue enhancement devises. 1991 Proc. 
IA 218. 

A. The amendments adopted in December 1990 did reduce the aggregate penalty for violations to 
$100,000, but maintained the $250,000 penalty for flagrant violations. 1991 Proc. IA 205. 

The model adopted in June 1990 contained language specifying the penalty for “each and every” 
violation. The “and every” was removed by the December amendments. 1991 Proc. IA 205. 

Section 7.  Penalty for Violation of Cease and Desist Orders 

This section was added at the time amendments were adopted in late 1990. It was the desire of the 
drafting committee to include heightened penalties for violation of cease and desist orders. 1991 
Proc. IA 218. 

Section 8.  Regulations 

Section 9.  Severability 

       ____________ 

Chronological Summary of Actions 

December 1971: Adopted claims settlement section as part of Unfair Trade Practices Act. 

June 1990: Deleted section from Unfair Trade Practices Act and made it part of new model on claims 
settlement practices. 

December 1990: Technical amendments made to correlate language of Unfair Trade Practices Act, 
this model, and two claims settlement regulations. 
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UNFAIR PROPERTY/CASUALTY CLAIMS SETTLEMENT PRACTICES 
MODEL REGULATION 

Table of Contents 

Section 1. Authority 
Section 2. Purpose 
Section 3. Definitions 
Section 4. File and Record Documentation 
Section 5. Misrepresentation of Policy Provisions 
Section 6. Failure to Acknowledge Pertinent Communications 
Section 7. Standards for Prompt, Fair and Equitable Settlements Applicable to All Insurers 
Section 8. Standards for Prompt, Fair and Equitable Settlements Applicable to Automobile 

Insurance 
Section 9. Standards for Prompt, Fair and Equitable Settlements Applicable to Fire and 

Extended Coverage Type Policies with Replacement Cost Coverage 

Section 1. Authority 

This regulation is adopted under the authority of the Unfair Claims Settlement Practices Act. 

Section 2. Purpose 

The purpose of this regulation is to set forth minimum standards for the investigation and 
disposition of property and casualty claims arising under contracts or certificates issued to residents 
of the State. It is not intended to cover claims involving workers’ compensation, fidelity, suretyship 
or boiler and machinery insurance. The various provisions of this regulation are intended to define 
procedures and practices which constitute unfair claims practices. Nothing herein shall be construed 
to create nor imply a private cause of action for violation of this regulation. This is merely a 
clarification of original intent and does not indicate any change of position. 

Drafting Note:  Any jurisdiction which may choose to provide for a private cause of action should consider a different 
statutory scheme. This regulation is inherently inconsistent with a private cause of action. This is merely a clarification of 
original intent and not indicative of any change of position. The NAIC has separately promulgated an Unfair Life, Accident 
and Health Claims Settlement Practices Model Regulation. 

Section 3. Definitions 

All definitions contained in the Unfair Claims Settlement Practices Act (or Unfair Trade Practices 
Model Act) are hereby incorporated by reference. As otherwise used in this regulation: 

A. “Agent” means any individual, corporation, association, partnership or other legal 
entity authorized to represent an insurer with respect to a claim; 

B. “Claim file” means any retrievable electronic file, paper file or combination of both; 

C. “Claimant” means either a first party claimant, a third party claimant, or both and 
includes the claimant’s designated legal representative and includes a member of the 
claimant’s immediate family designated by the claimant; 

D. “Days” means calendar days; 



Unfair Property/Casualty Claims Settlement Practices 
Model Regulation 

902-2  © 1997 National Association of Insurance Commissioners

E. “Documentation” includes, but is not limited to, all pertinent communications, 
transactions, notes, work papers, claim forms, bills and explanation of benefits forms 
relative to the claim; 

F. “First party claimant” means an individual, corporation, association, partnership or 
other legal entity asserting a right to payment under an insurance policy or 
insurance contract arising out of the occurrence of the contingency or loss covered by 
the policy or contract; 

G. “Investigation” means all activities of an insurer directly or indirectly related to the 
determination of liabilities under coverages afforded by an insurance policy or 
insurance contract; 

 H. “Limited insurance representative” means an individual, partnership or corporation 
who is authorized by the Commissioner to solicit or negotiate policies for a particular 
line of insurance which the Commissioner may by regulation deem essential for the 
transaction of business in this State and which does not require the professional 
competency demanded for an insurance agent’s or insurance broker’s license. 

 I. “Notification of claim” means any notification, whether in writing or other means 
acceptable under the terms of an insurance policy to an insurer or its agent, by a 
claimant, which reasonably apprises the insurer of the facts pertinent to a claim; 

J. “Third party claimant” means any person asserting a claim against any person under 
a policy or certificate of an insurer; and 

K. “Written communications” includes all correspondence, regardless of source or type, 
that is materially related to the handling of the claim. 

Section 4. File and Record Documentation 

Each insurer’s claim files for policies or certificates are subject to examination by the Commissioner 
of Insurance or by the Commissioner’s duly appointed designees. To aid in such examination: 

A. The insurer shall maintain claim data that is accessible and retrievable for 
examination. An insurer shall be able to provide the claim number, line of coverage, 
date of loss and date of payment of the claim, date of denial or date closed without 
payment. This data must be available for all open and closed files for the current 
year and the two preceding years. 

B. Detailed documentation shall be contained in each claim file in order to permit 
reconstruction of the insurer’s activities relative to each claim. 

C. Each relevant document within the claim file shall be noted as to date received, date 
processed or date mailed. 

D. For those insurers that do not maintain hard copy files, claim files must be accessible 
from Cathode Ray Tube (CRT) or micrographics and be capable of duplication to hard 
copy. 

Drafting Note:  States are encouraged to recognize the efficiencies of electronic or other type “paperless” file systems and are 
encouraged to accommodate all reasonable application of such systems. 
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Section 5. Misrepresentation of Policy Provisions 

A. No insurer shall fail to fully disclose to first party claimants all pertinent benefits, 
coverages or other provisions of a policy or contract under which a claim is presented. 

B. No agent shall conceal from first party claimants benefits, coverages or other 
provisions of any insurance policy or insurance contract when such benefits, 
coverages or other provisions are pertinent to a claim. 

C. A claim shall not be denied on the basis of failure to exhibit property unless there is 
documentation of breach of the policy provisions in the claim file. 

D. No insurer shall deny a claim based upon the failure of a first party claimant to give 
written notice of loss within a specified time limit unless the written notice is a 
written policy condition, or claimant’s failure to give written notice after being 
requested to do so is so unreasonable as to constitute a breach of the claimant’s duty 
to cooperate with the insurer. 

E. No insurer shall indicate to a first party claimant on a payment draft, check or in any 
accompanying letter that said payment is “final” or “a release” of any claim unless 
the policy limit has been paid or there has been a compromise settlement agreed to 
by the first party claimant and the insurer as to coverage and amount payable under 
the contract. 

F. No insurer shall issue checks or drafts in partial settlement of a loss or claim under a 
specific coverage that contains language purporting to release the insurer or its 
insured from total liability. 

Section 6. Failure to Acknowledge Pertinent Communications 

A. Every insurer, upon receiving notification of a claim shall, within fifteen (15) days, 
acknowledge the receipt of such notice unless payment is made within that period of 
time. If an acknowledgement is made by means other than writing, an appropriate 
notation of the acknowledgement shall be made in the claim file of the insurer and 
dated. Notification given to an agent of an insurer shall be notification to the insurer. 

B. Every insurer, upon receipt of any inquiry from the insurance department respecting 
a claim shall, within twenty-one (21) days of receipt of such inquiry, furnish the 
department with an adequate response to the inquiry in duplicate. 

C. An appropriate reply shall be made within fifteen (15) days on all other pertinent 
communications from a claimant which reasonably suggest that a response is 
expected. 

D. Every insurer, upon receiving notification of claim, shall promptly provide necessary 
claim forms, instructions and reasonable assistance so that first party claimants can 
comply with the policy conditions and the insurer’s reasonable requirements. 
Compliance with this paragraph within fifteen (15) days of notification of a claim 
shall constitute compliance with Subsection A of this section. 
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Section 7. Standards for Prompt, Fair and Equitable Settlements Applicable to 
All Insurers 

A. Within twenty-one (21) days after receipt by the insurer of properly executed proofs 
of loss, the first party claimant shall be advised of the acceptance or denial of the 
claim by the insurer. No insurer shall deny a claim on the grounds of a specific policy 
provision, condition or exclusion unless reference to such provision, condition, or 
exclusion is included in the denial. The denial must be given to the claimant in 
writing and the claim file of the insurer shall contain documentation of the denial as 
required by Section 4. 

Where there is a reasonable basis supported by specific information available for 
review by the insurance regulatory authority that the first party claimant has 
fraudulently caused or contributed to the loss, the insurer is relieved from the 
requirements of this subsection; provided, however, that the claimant shall be 
advised of the acceptance or denial of the claim within a reasonable time for full 
investigation after receipt by the insurer of a properly executed proof of loss. 

B. If the insurer needs more time to determine whether a first party claim should be 
accepted or denied, it shall so notify the first party claimant within twenty-one (21) 
days after receipt of the proofs of loss, giving the reasons more time is needed. If the 
investigation remains incomplete, the insurer shall, forty-five (45)   days from the 
initial notification and every forty-five (45) days thereafter, send to the claimant a 
letter setting forth the reasons additional time is needed for investigation. 

Where there is a reasonable basis supported by specific information available for 
review by the insurance regulatory authority for suspecting that the first party 
claimant has fraudulently caused or contributed to the loss, the insurer is relieved 
from the requirements of this subsection; provided, however, that the claimant shall 
be advised of the acceptance or denial of the claim by the insurer within a reasonable 
time for full investigation after receipt by the insurer of a properly executed proof of 
loss. 

C. Insurers shall not fail to settle first party claims on the basis that responsibility for 
payment should be assumed by others except as may otherwise be provided by policy 
provisions. 

D. No insurer shall continue negotiations for settlement of a claim directly with a 
claimant who is not legally represented, if the claimant’s rights may be affected by a 
statute of limitations, unless the insurer has given the claimant written notice of 
such limitation. Notice shall be given to first party claimants at least thirty (30) days 
and to third party claimants at least sixty (60) days before the date on which such 
time limit may expire. 

E. No insurer shall make statements indicating that the rights of a third party claimant 
may be impaired if a form or release is not completed within a given period of time 
unless the statement is given for the purpose of notifying the third party claimant of 
the provision of a statute of limitations. 
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F. The insurer shall affirm or deny liability on claims within a reasonable time and 
shall tender payment within thirty (30) days of affirmation of liability, if the amount 
of the claim is determined and not in dispute. In claims where multiple coverages are 
involved, payments which are not in dispute and where the payee is known should be 
tendered within thirty (30) days if such payment would terminate the insurer’s 
known liability under that individual coverage. 

G. No insurer shall request or require any insured to submit to a polygraph examination 
unless authorized under the applicable insurance contracts and state law. 

H. If, after an insurer rejects a claim, the claimant objects to such rejection, the insurer 
shall notify the claimant in writing that he or she may have the matter reviewed by 
the [insert state] Department of Insurance, [insert department address and 
telephone number]. 

Section 8. Standards for Prompt, Fair and Equitable Settlements Applicable to  
Automobile Insurance 

A. When the insurance policy provides for the adjustment and settlement of first party 
automobile total losses on the basis of actual cash value or replacement with another 
of like kind and quality, one of the following methods shall apply: 

(1) The insurer may elect to offer a replacement automobile that is at least 
comparable in that it will be by the same manufacturer, same or newer year, 
similar body style, similar options and mileage as the insured vehicle and in 
as good or better overall condition and available for inspection at a licensed 
dealer within a reasonable distance of the insured’s residence. The insurer 
shall pay all applicable taxes, license fees and other fees incident to transfer 
of evidence of ownership of the automobile paid, at no cost other than any 
deductible provided in the policy. The offer and any rejection thereof must be 
documented in the claim file. 

(2) The insurer may elect a cash settlement based upon the actual cost, less any 
deductible provided in the policy, to purchase a comparable automobile 
including all applicable taxes, license fees and other fees incident to transfer 
of evidence of ownership of a comparable automobile. Such cost may be 
derived from: 

(a) The cost of two or more comparable automobiles in the local market 
area when comparable automobiles are available or were available 
within the last ninety (90) days to consumers in the local market 
area; or 

(b) The cost of two (2) or more comparable automobiles in areas 
proximate to the local market area, including the closest major 
metropolitan areas within or without the state, that are available or 
were available within the last ninety (90) days to consumers when 
comparable automobiles are not available in the local market area 
pursuant to Subparagraph (a); or 



Unfair Property/Casualty Claims Settlement Practices 
Model Regulation 

902-6  © 1997 National Association of Insurance Commissioners

(c) One of two or more quotations obtained by the insurer from two or 
more licensed dealers located within the local market area when the 
cost of comparable automobiles are not available pursuant to (a) and 
(b) above; or   

(d) Any source for determining statistically valid fair market values that 
meet all of the following criteria: 

(i) The source shall give primary consideration to the values of 
vehicles in the local market area and may consider data on 
vehicles outside the area; 

(ii) The source’s database shall produce values for at least eighty-
five percent (85%) of all makes and models for the last fifteen 
(15) model years taking into account the values of all major 
options for such vehicles; and 

(iii) The source shall produce fair market values based on current 
data available from the area surrounding the location where 
the insured vehicle was principally garaged or a necessary 
expansion of parameters (such as time and area) to assure 
statistical validity. 

(e) Right of Recourse—If the insurer is notified within thirty-five (35) 
days of the receipt of the claim draft that the insured cannot purchase 
a comparable vehicle for the market value, the company shall reopen 
its claim file and the following procedures shall apply: 

(i) The company may locate a comparable vehicle by the same 
manufacturer, same year, similar body style and similar 
options and price range for the insured for the market value 
determined by the company at the time of settlement. Any 
such vehicle must be available through licensed dealers; 

(ii) The company shall either pay the insured the difference 
between the market value before applicable deductions and 
the cost of the comparable vehicle of like kind and quality 
which the insured has located, or negotiate and effect the 
purchase of this vehicle for the insured;  

(iii) The company may elect to offer a replacement in accordance 
with the provisions set forth in Section 8A(1); or 

(iv) The company may conclude the loss settlement as provided 
for under the appraisal section of the insurance contract in 
force at the time of loss. This appraisal shall be considered as 
binding against both parties, but shall not preclude or waive 
any other rights either party has under the insurance 
contract or a common law. 
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The company is not required to take action under this subsection if its 
documentation to the insured at the time of settlement included 
written notification of the availability and location of a specified and 
comparable vehicle of the same manufacturer, same year, similar 
body style and similar options in as good or better condition as the 
total loss vehicle which could have been purchased for the market 
value determined by the company before applicable deductions. The 
documentation shall include the vehicle identification number. 

(3) When a first party automobile total loss is settled on a basis which deviates 
from the methods described in Subsection A(1) and A(2) of this section, the 
deviation must be supported by documentation giving particulars of the 
automobile condition. Any deductions from the cost, including deduction for 
salvage, must be measurable, discernible, itemized and specified as to dollar 
amount and shall be appropriate in amount. The basis for the settlement 
shall be fully explained to the first party claimant. 

B. Where liability and damages are reasonably clear, insurers shall not recommend that 
third party claimants make claim under their own policies solely to avoid paying 
claims under such insurer’s policy. 

C. Insurers shall not require a claimant to travel an unreasonable distance either to 
inspect a replacement automobile, to obtain a repair estimate or to have the 
automobile repaired at a specific repair shop. 

D. Insurers shall, upon the claimant’s request, include the first party claimant’s 
deductible, if any, in subrogation demands. Subrogation recoveries shall be shared on 
a proportionate basis with the first party claimant, unless the deductible amount has 
been otherwise recovered. No deduction for expenses can be made from the 
deductible recovery unless an outside attorney is retained to collect such recovery. 
The deduction may then be for only a pro rata share of the allocated loss adjustment 
expense. 

E. Vehicle Repairs. If partial losses are settled on the basis of a written estimate 
prepared by or for the insurer, the insurer shall supply the insured a copy of the 
estimate upon which the settlement is based. The estimate prepared by or for the 
insurer shall be reasonable, in accordance with applicable policy provisions, and of an 
amount which will allow for repairs to be made in a workmanlike manner. If the 
insured subsequently claims, based upon a written estimate which he obtains, that 
necessary repairs will exceed the written estimate prepared by or for the insurer, the 
insurer shall (1) pay the difference between the written estimate and a higher 
estimate obtained by the insured, or (2) promptly provide the insured with the name 
of at least one repair shop that will make the repairs for the amount of the written 
estimate. If the insurer designates only one or two such repairers, the insurer shall 
assure that the repairs are performed in a workmanlike manner. The insurer shall 
maintain documentation of all such communications. 

F. When the amount claimed is reduced because of betterment or depreciation all 
information for such reduction shall be contained in the claim file. The deductions 
shall be itemized and specified as to dollar amount and shall be appropriate for the 
amount of deductions. 
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G. When the insurer elects to repair and designates a specific repair shop for automobile 
repairs, the insurer shall cause the damaged automobile to be restored to its 
condition prior to the loss at no additional cost to the claimant other than as stated in 
the policy and within a reasonable period of time.  

H. Storage and Towing. The insurer shall provide reasonable notice to an insured prior 
to termination of payment for automobile storage charges and documentation of the 
denial as required by Section 4. Such insurer shall provide reasonable time for the 
insured to remove the vehicle from storage prior to the termination of payment. 
Unless the insurer has provided an insured with the name of a specific towing 
company prior to the insured’s use of another towing company, the insurer shall pay 
any and all reasonable towing charges irrespective of the towing company used by 
the insured.  

I. Betterment deductions are allowable only if the deductions: 

(1) (a) Reflect a measurable decrease in market value attributable to the 
poorer condition of, or prior damage to, the vehicle; 

(b) Reflect the general overall condition of the vehicle, considering its 
age, for either or both: 

(i) The wear and tear or rust, limited to no more than a 
deduction of $1,000;  

(ii) Missing parts, limited to no more of a deduction than the 
replacement costs of the part or parts. 

(2) Any deductions set forth in (1)(a) or (b) above must be measurable, itemized, 
specified as to dollar amount and documented in the claim file. 

(3) No insurer shall require the insured or claimant to supply parts for 
replacement. 

J. Replacement Crash Parts 

(1) Purpose 

The purpose of this subsection is to set forth standards for the prompt, fair 
and equitable settlements applicable to automobile insurance with regard to 
the use of replacement crash parts. It is intended to regulate the use of 
replacement crash parts in automobile damage repairs which insurers pay for 
on their insured’s vehicle. It also requires that all replacement crash parts, as 
defined in this section, be identified and be of the same quality as the original 
part. 

(2) “Replacement crash part,” for purposes of this regulation, means sheet metal 
or plastic parts which generally constitute the exterior of a motor vehicle, 
including inner and outer panels. 
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(3) Identification 

All replacement crash parts, which are subject to this section and 
manufactured after the effective date of this section, shall carry sufficient 
permanent non-removable identification so as to identify its manufacturer. 
Such identification shall be accessible to the extent possible after installation. 

(4) Like Kind and Quality 

No insurer shall require the use of replacement crash parts in the repair of 
an automobile unless the replacement crash part is at least equal in kind and 
quality to the original part in terms of fit, quality and performance. Insurers 
specifying the use of replacement crash parts shall consider the cost of any 
modifications which may become necessary when making the repair. 

Drafting Note: Subsection J incorporates the fundamental provisions of the NAIC 1987 “After Market Parts Model 
Regulation” and makes requirements applicable to all replacement crash parts. Adoption of this subsection is the 
recommended approach. 

Section 9. Standards for Prompt, Fair and Equitable Settlements Applicable 
to Fire and Extended Coverage Type Policies with Replacement Cost  
Coverage 

A. When the policy provides for the adjustment and settlement of first party losses 
based on replacement cost, the following shall apply: 

(1) When a loss requires repair or replacement of an item or part, any 
consequential physical damage incurred in making such repair or 
replacement not otherwise excluded by the policy, shall be included in the 
loss. The insured shall not have to pay for betterment nor any other cost 
except for the applicable deductible. 

(2) When a loss requires replacement of items and the replaced items do not 
match in quality, color or size, the insurer shall replace all items in the area 
so as to conform to a reasonably uniform appearance. This applies to interior 
and exterior losses. The insured shall not bear any cost over the applicable 
deductible, if any.  

B. Actual Cash Value: 

(1) When the insurance policy provides for the adjustment and settlement of 
losses on an actual cash value basis on residential fire and extended 
coverage, the insurer shall determine actual cash value as follows: 
replacement cost of property at time of loss less depreciation, if any. Upon the 
insured’s request, the insurer shall provide a copy of the claim file 
worksheets detailing any and all deductions for depreciation. 

(2) In cases in which the insured’s interest is limited because the property has 
nominal or no economic value, or a value disproportionate to replacement cost 
less depreciation, the determination of actual cash value as set forth above is 
not required. In such cases, the insurer shall provide, upon the insured’s 
request, a written explanation of the basis for limiting the amount of recovery 
along with the amount payable under the policy. 
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Chronological Summary of Actions (all references are to the Proceedings of the NAIC) 

1990 Proc. II 7, 13-14, 160, 179-184 (adopted). 
1991 Proc. I 9, 16, 192-193, 206-211 (amended and reprinted). 

This document replaces a model named “Unfair Claims Settlement Practices Model Regulation.” 

1976 Proc. II 15, 17 342, 365, 367-370 (adopted). 
1980 Proc. II 22, 26, 906, 930, 936 (amended). 
1981 Proc. I 47, 51, 255, 258, 263 (amended). 
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These charts are intended to provide the readers with additional information to more 
easily access state statutes, regulations, bulletins or administrative rulings which are 
related to the NAIC model. Such guidance provides the reader with a starting point from 
which they may review how each state has addressed the model and the topic being 
covered. The NAIC Legal Division has reviewed each state’s activity in this area and has 
made an interpretation of adoption or related state activity based on the definitions listed 
below. The NAIC’s interpretation may or may not be shared by the individual states or by 
interested readers.   

This state page does not constitute a formal legal opinion by the NAIC staff on the 
provisions of state law and should not be relied upon as such. Every effort has been made 
to provide correct and accurate summaries to assist the reader in targeting useful 
information. For further details, the laws cited should be consulted. The NAIC attempts to 
provide current information; however, due to the timing of our publication production, 
the information provided may not reflect the most up to date status. Therefore, readers 
should consult state law for additional adoptions and subsequent bill status. 
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KEY: 

MODEL ADOPTION: States that have citations identified in this column adopted the most recent 
version of the NAIC model in a substantially similar manner. This requires states to adopt the 
model in its entirety but does allow for variations in style and format. States that have adopted 
portions of the current NAIC model will be included in this column with an explanatory note. 

RELATED STATE ACTIVITY: States that have citations identified in this column have not 
adopted the most recent version of the NAIC model in a substantially similar manner. Examples of 
Related State Activity include but are not limited to: An older version of the NAIC model, legislation 
or regulation derived from other sources such as Bulletins and Administrative Rulings. 

NO CURRENT ACTIVITY: No state activity on the topic as of the date of the most recent update. 
This includes states that have repealed legislation as well as states that have never adopted 
legislation. 

NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY 

Alabama ALA. ADMIN. CODE r. 482-1-124 
(2003); r. 482-1-125 (2003/2009). 

Alaska ALASKA ADMIN. CODE tit. 3,  
§§ 26.010 to 26.300 (1989/2011). 

American Samoa NO CURRENT ACTIVITY 

Arizona ARIZ. ADMIN. CODE § 20-6-801 
(1981). 

Arkansas ARK. CODE R. § 43 (1989/2001). 

California CAL. CODE REGS. tit. 10, §§ 2695.1 
to 2695.13 (1993/2013). 

Colorado 5 COLO. CODE REGS. § 1-14 
(2001); § 2-15 (2004). 

Connecticut NO CURRENT ACTIVITY 

Delaware 18 DEL. CODE REGS. § 903 
(2001/2003); § 1310 (1998/2005); 
DOM./FOR. INSUR. BULLETIN 61 
(2013). 

District of Columbia NO CURRENT ACTIVITY 
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NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY 

Florida FLA. ADMIN. CODE ANN. r. 
69O-166.021 to 69O-166.031 
(1992/2004). 

FLA. STAT. §§ 626.9743 to 626.9744 
(2004); FLA. ADMIN. CODE ANN. r. 
69O-220.001 to 69O-220.201 (1993) 
(Code of Ethics-Insurance 
Adjusters). 

Georgia GA. COMP. R. & REGS. 120-2-52 
(1993). 

Guam NO CURRENT ACTIVITY 

Hawaii NO CURRENT ACTIVITY 

Idaho NO CURRENT ACTIVITY 

Illinois ILL. ADMIN. CODE tit. 50,  
§§ 919.10 to 919.100 (1974/2004). 

Indiana NO CURRENT ACTIVITY 

Iowa NO CURRENT ACTIVITY 

Kansas KAN. ADMIN. REGS. §§ 40-1-34 
(1981/2003). 

Kentucky 806 KY. ADMIN. REGS. 12:095 
(1992/2001); 12:092 (1990). 

Louisiana LA. REV. STAT. ANN. § 22:1892 
(2009). 

Maine NO CURRENT ACTIVITY 

Maryland MD. CODE ANN., INS. § 27-304.1 
(2003) (Authorizes commissioner to 
adopt rules about claims involing a 
total loss of auto); MD. CODE REGS. 
§§  31.15.07.03 to 31.15.07.10 
(1990/2010). 

Massachusetts NO CURRENT ACTIVITY 

Michigan NO CURRENT ACTIVITY 
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NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY 

Minnesota MINN. STAT. § 72A.201 (1967/2006); 
BULLETIN 2006-2 (2006). 

Mississippi NO CURRENT ACTIVITY 

Missouri MO. CODE REGS. ANN. tit. 20, 
§§ 100-1.010 to 100-1.300 
(1974/2011). 

MO. CODE REGS. ANN. tit. 20, 
§ 300-1.100 (2008).

Montana NO CURRENT ACTIVITY 

Nebraska 210 NEB. ADMIN. CODE § 60 
(1992/1994). 

Nevada NEV. ADMIN. CODE §§ 686A.600 to 
686A.680 (1980/2006). 

New Hampshire N.H. CODE ADMIN. R. ANN. INS. 
1001.01 to 1001.16 (1982/1999). 

New Jersey N.J. ADMIN. CODE §§ 11:2-17.1 to 
11:2-17.14 (1981/2013). 

New Mexico NO CURRENT ACTIVITY 

New York N.Y. COMP. CODES R. & REGS. tit. 
11, §§ 216.0 to 216.13 (Regulation 
64) (1972/2013).

Circular Letter 2011-13 (2011). 

North Carolina 11 N.C. ADMIN. CODE § 4.03919 
(1979/1989); §§ 4.0418 to 4.0428 
(1979). 

North Dakota NO CURRENT ACTIVITY 

Northern Marianas NO CURRENT ACTIVITY 

Ohio OHIO ADMIN. CODE 3901:1-54 
(1993/2004). 

OHIO ADMIN. CODE 3901:1-60 
(1994/2010) (Health claims). 
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NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY 

Oklahoma OKLA. ADMIN. CODE §§ 365:15-3-1 to 
365:15-3-9 (1989/1994). 

Oregon OR. ADMIN. R. 836-080-0205 to 
836-080-0250 (1980/1992). 

Pennsylvania 31 PA. CODE §§ 146.1 to 146.10 
(1978). 

Puerto Rico P.R. RULE XLVII (1975). 

Rhode Island 11-5-73 R.I. CODE R. §§ 1 to 11 
(2014).   

BULLETIN 2004-3 (2004). 

South Carolina NO CURRENT ACTIVITY 

South Dakota NO CURRENT ACTIVITY 

Tennessee NO CURRENT ACTIVITY 

Texas TEX. ADMIN. CODE §§ 21.201 to 
21.205 (1976/1998); §§ 21.2801 to. 
21.2816 (2000). 

Utah UTAH ADMIN. CODE r. 590-89 
(1982/1989); r. 590-190 (1999/2014); 
590-192-1 to 590-192-14 (1999/2012). 

UTAH ADMIN. CODE r. 590-191 
(1999/2014), 

Vermont 79 VT. CODE R. § 2 (1979). 

Virgin Islands NO CURRENT ACTIVITY 

Virginia 14 VA. ADMIN. CODE §§ 5-400-10 to 
5-400-80 (1978). 

Washington WASH. ADMIN. CODE 284-30-300 to 
284-30-800 (1978/2013). 
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NAIC MEMBER MODEL ADOPTION RELATED STATE ACTIVITY 

West Virginia W. VA. CODE R. §§ 114-14-1 to 
114-14-10 (1981/2005). 

Informational Letter 189 (2014). 

Wisconsin NO CURRENT ACTIVITY 

Wyoming NO CURRENT ACTIVITY 
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After a section was added to the Unfair Trade Practices Act defining unfair claims settlement 
practices, the subcommittee began work on a regulation. 1975 Proc. II 319. 

It was the consensus of the drafters working on the new regulation that the new drafts would 
provide a new emphasis on claims issues. 1990 Proc. II 160. 

Section 1. Authority 

Section 2. Purpose 

In 1988 a new subgroup was appointed to revisit the Unfair Claims Settlement Practices Regulation. 
Several regulators discussed the need to address the regulation in light of the emerging growth of 
private causes of action under the comparable state provisions and whether the actions were 
appropriate and beneficial to consumers in general. 1989 Proc. I 159. 

Two drafts were offered based on the existing model. The drafts were separated into one covering life 
and health claims and one covering property and casualty claims. The first issue of discussion was 
the NAIC's position regarding whether a private cause of action was intended to be created by the 
Unfair Trade Practices Act and the corresponding regulation. The subgroup decided no private cause 
of action was intended and language was added to the proposed drafts to that effect. 1989 Proc. II 
204. 

The last sentence stating this was a clarification of original intent rather than a change of position 
was added with the technical amendments six months after adoption of the new model. 1991 Proc. 
IA 206. 

Section 3. Definitions 

Most of the definitions adopted in the original model were incorporated in the new replacement 
model also. 1975 Proc. II 319. 

The provision incorporating the statutory definition by reference was added with the technical 
amendments in December of 1990. 1991 Proc. IA 206. 

B. A definition of claim file was added with the technical amendments. 1991 Proc. IA 206. 

C. The advisory committee expressed concern about the definition of claimant which also 
included his legal representative. The advisory committee interpreted this to mean the claimant's 
attorney or someone else authorized by law to represent the claimant. They did not interpret it, for 
example, to include the garage owner to whom the claimant had taken his car. The garage owner has 
an inherent conflict of interest with the claimant. Permitting the garage owner to negotiate claims 
on behalf of the claimant would increase the cost of settling claims. 1976 Proc. II 371. 

F. The model recognized the distinction between first and third party claimants by definition and 
application. This was supported by the advisory committee. 1976 Proc. II 372. 
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Section 4. File and Record Documentation 

Section 5. Misrepresentation of Policy Provisions 

Section 6. Failure to Acknowledge Pertinent Communications 

The chair of the advisory committee presented their objections to the time frame for responding to 
claimants. The model originally adopted allowed ten days for response, but the advisory committee 
did not feel this was long enough. Since the proposed regulation was to fit all lines of insurance and 
all kinds of companies with varying methods of operations, they thought 15 days was a more realistic 
starting point. 1976 Proc. II 370. The provision adopted continued to include the ten-day limit. 1976 
Proc. II 368. 

One comment received on the draft suggested that including requirements for unnecessary 
correspondence, unrealistic deadlines, and inflexible guidelines would ultimately result in an 
increase in settlement costs. 1976 Proc. II 372. 

Section 7. Standards for Prompt, Fair and Equitable Settlements Applicable to All 
Insurers 

It was suggested by one commentator that claim settlement guidelines that would be appropriate for 
one line might not be appropriate for another. The time needed for settling an auto claim may have 
little bearing on that needed for an ocean marine claim. 1976 Proc. II 372. 

When drafters were preparing the new model regulation, the advisory committee reported 
continuing concerns where it felt the property and casualty regulation had gone too far in the 
particulars of claim assessment and the payment process. 1990 Proc. II 160. 

B. The NAIC Arson Task Force spoke in favor of adoption of the model regulation by the states 
and particularly endorsed the provision permitting extra time for investigations. There was general 
agreement that the model provision permitted insurers additional periods of time to conduct 
investigations as long as the insured is notified at a specific interval and given reasons for the need 
for additional time. The model usually works well in balancing the rights of insureds with the needs 
of insurance companies to adequately investigate claims. 1980 Proc. I 683. 

An amendment to both Subsections B and C was adopted upon the recommendation of the Arson 
Task Force. Adjusters had frequently complained that the model regulation did not allow enough 
time for investigation. The new second paragraph allowed a longer time to investigate in cases of 
suspected arson, supported by specific information, such as evidence of an accelerant used in the fire. 
The specific information must be available for insurance department review. 1980 Proc. II 933, 936. 
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Section 8. Standards for Prompt, Fair and Equitable Settlements Applicable to  
Automobile Insurance 

The first model adopted had specific provisions addressed to claims practices that had produced 
problems in the past, principally in the auto insurance field. 1976 Proc. II 370-371. 

E. A provision in the original model prohibited basing cash settlement on an amount less than 
what repairs would cost except in total loss situations. This was deleted in 1980 as incompatible with 
cost containment concerns. The language permitted the practice of a growing number of insurers to 
make a claim settlement offer based on the difference in value of the car from the time before the 
loss to a time directly after the loss in situations where they have good reason to believe the claimant 
would not have the car repaired. In almost all cases this difference in value would be less than the 
cost of repairing the damage and would frequently involve a situation where there already existed 
unrepaired damage. The subcommittee listed several advantages of this loss settlement technique: 
(1) Promotes cost containment on auto physical damage insurance; (2) The law of damages in most 
states supports a decrease in value concept; (3) Insured still has the option to have car repaired; (4) 
Procedure has indirectly encouraged repairing of vehicles. They also listed several disadvantages: (1) 
Determination of the amount of decrease is often difficult; (2) Offer often causes insureds to think 
they are being offered less than actual loss; (3) Procedure becomes unfair if arbitrary formulas used; 
(4) Hard to explain to claimants. 1981 Proc. I 262-263. 

A consumer representative expressed concern about the deletion. He described problems he felt exist 
in the “decrease in value” claims program. The subcommittee agreed to give consideration to his 
concerns. 1981 Proc. II 431. 

The subcommittee voted to reaffirm the deletion of the provision. Several insurers spoke and 
presented statements in support of the NAIC action. One said that the NAIC action did not imply 
endorsement of “decrease in value” loss settlement practices, but rather recognized currently 
approved policy provisions permitting alternate types of claims settlement. 1982 Proc. I 158-159. 

An association of insurers encouraged the subcommittee to retain the deletion. The representatives 
stated that courts in many jurisdictions used decrease in value as the measure of damage. To require 
settlement based on the cost of repair, regardless of whether repairs are made, will oftentimes result 
in the insured receiving a windfall. 1982 Proc. I 160. 

One regulator noted than certain consumer safeguards should be observed in connection with 
“decrease in value” claims settlement programs. The seven characteristics. necessary to make such 
programs effective were outlined: 

(1) An estimate of the decrease in value must be made by a qualified appraiser who has personally 
inspected the vehicle and this estimate must be given to the claimant. 

(2) The estimate of the decrease in value must be based on the value of the car prior to the loss 
and the value of the car after the loss. 
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Section 8E (cont.) 

(3) Formulas, such as percentage of repair cost, may not be used to determine the decrease in 
value. 

(4) Settlements based on the decrease in value must contain an offer to pay the difference between 
the decrease in value settlement and the repair cost if the car is subsequently repaired within 
a reasonable period. 

(5) There must be complete documentation of each decrease in value claim settlement including an 
explanation of how both the decrease in value and repair cost were determined and a copy of 
this should be given to the claimant. 

(6) The decrease in value procedure should not be used in instances where vehicle damage 
involves safety-related equipment. 

(7) The decrease in value procedure should be used uniformly and should not discriminate against 
first-party or third-party claimants. 1982 Proc. I 158. 

J. A drafting note was added stating that this subsection incorporates the fundamental 
provisions of the NAIC's After Market Parts Regulation. 1991 Proc. IA 211. 

Section 9. Standards for Prompt, Fair and Equitable Settlements Applicable to Fire 
and Extended Coverage Type Policies with Replacement Cost Coverage 

___________________________________ 

Chronological Summary of Actions 

June 1976: Adopted Unfair Claims Settlement Practices Model Regulation. 
June 1980: Adopted provision allowing additional time to investigate claims when arson is suspected. 
December 1980: Deleted sentence that proscribed setting lower limit on settlement offers. 
June 1990: Adopted new separate regulation for property and casualty claims. 
December 1990: Adopted technical amendments. 
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State 1st Party COA 3d Party COA Statute of Limitation Damages Recoverable 
Alabama Cmn Law & Ala. Code § 

27-12-24 
No (but direct action under 
Ala. Code § 27-23-2) 

1st Party: 2 years via Ala. Code § 6-5-38(l) 1st Party: Compensatory and punitive. 3d Party: Policy ONLY, no excess. 

Alaska Cmn Law No 1st Party: 2 years 1st Party: Compensatory damages, interest and punitive. 3d Party: N/A 
Arizona Cmn Law No 1st Party: 2 years 1st Party:  Policy, excess, atty fees/costs, consequentials, and punitives. 3d Party: N/A 
Arkansas Cmn Law No 1st Party: 3 years 1st Party: Compensatory damages, punitive damages. 3d Party: N/A 
California Cmn Law No Tort: 2 years; Contract: 4 years Tort: Consequential (economic and emotional distress), exemplary, and attorney fees. Contract: Policy benefits and interest. 3d Party: 

N/A 
Colorado Cmn Law & C.S. § 10-3-

1113 
Cmn Law Tort: 2 years ; Contract: 3 years Both: Consequential, attorney fees, punitive damages, and emotional distress. 

Connecticut Cmn Law & Conn. Gen. 
Stat. §§ 38a-815 & 42-
110g 

No Contract: 6 years; Statutes: 3 years Punitive damages, attorney fees, possible consequential, and emotional distress. 3d Party: N/A 

Delaware Cmn Law No 1st Party: 3 years 1st Party: Policy, insured's economic losses, the insured's emotional distress, attorney fees, and punitive damages. 3d Party: N/A 
District of 
Columbia 

No No N/A N/A 

Florida F.S. § 624.155 Cmn Law & F.S. § 624.155 Both: 5 years 1st Party: Excess damages, attorney fees/costs, consequential damages, punitive damage. 3d Party: Excess damages, attorney 
fees/costs, consequential damages, and punitive damage. 

Georgia O.C.G.A. § 33-4-6 Cmn Law & O.C.G.A. § 33-
4-7 

Both: 6 years Both: Not more than 50% of the liability of the insurer for the loss or $5,000, whichever is greater and reasonable attorney's fees. 

Hawaii Cmn Law & Statutory 
auto claims only; HRS 
431:10C-304(7) 

Cmn Law & Statutory auto 
claims only; HRS 431:10C-
304(7) 

Both: 2 years for tort claims Cmn Law: Punitives, attorney fees, consequential damages, and emotional distress. Stat: Monetary penalty for failure to pay benefits. 

Idaho Cmn Law Cmn Law Both – Tort: 2 years; Contract: 5 years Both: Emotional distress, attorney fees, consequential, punitives, and damages normally available in tort.  
Illinois Cmn Law & 215 I.L.C.S. 

5/155 
Cmn Law & 215 I.L.C.S. 
5/155 

Both: 10 years Both: Attorney fees, costs, and damages not to exceed: $60,000; or 60% of judgment; or the amount of the judgment exceeding the last 
settlement offer prior to trial. 

Indiana Cmn Law and Ind. Code 
Ann. § 27-4-1 

No 2 years, subject to policy language 1st Party: All damages directly associated with the breach of duty and, subject to a higher standard and burden of proof, punitive 
damages. 3d Party: N/A 

Iowa Cmn Law Cmn Law 1st Party: 10 years, contract. 3d Party: 5 
years 

1st Party and 3d Party: Excess damages, consequential damages, and punitive damages. 

Kansas Cmn Law Cmn Law Both: 5 years; K.S. 60-511 Both: Contract remedies, attorney fees, and costs. 
Kentucky Cmn Law & KRS § 

304.12-230 
Cmn Law & KRS § 304.12-
230 

Both: 5 years for statutory claims; 15 
years for contract 

Both: Consequential damages, punitive damages, and emotional distress. 

Louisiana LSA-R.S. §22:1892,1973 LSA-R.S. §22:1892,1974 Both: 1 year per. § 22:1973. 1st Party and 3d Party: Consequential damages (e.g. mental anguish, emotional distress, humiliation, aggravation, inconvenience, loss of 
property, loss of use) and defense costs.   

Maine Title 24-A MRS § 2436-A 
(2006) 

No 6 years (general civil suits) 1st Party: Attorney fees, costs and interest penalty (18% per year (1.5% per month)). 3d Party: N/A 

Maryland Md. Code Ann., Cts. & 
Jud. Proc. §3-1701 and 
Ins. §27-1001 

Cmn Law Both: 3 years 1st Party: Actual damages not to exceed policy limits, costs; attorney fees not to exceed 1/3 of actual damages, Interest. 3d Party: 
Amount of verdict in excess of insurance policy. 

Massachusetts Cmn Law & G.L. c. 93A 
& 176D 

Cmn Law & G.L. c. 93A & 
176D 

1st Party: 2 years; 3d Party: 3 years 
contract; 6 years tort. Both Statutes: 4 
years 

Both: Attorney fees and doubling or tripling of award if bad faith was "knowing and willful."  

Michigan Cmn Law Cmn Law Both: undetermined, likely 3 years for 
tort 

1st Party: Limited to policy, but punitive damages may be recoverable in tort. 3d Party: Consequential damages in claims involving 
failure to settle and possible punitive damages. 

Minnesota Cmn Law &  Minn. Stat. 
§ 604.18 

No 2 years 1st Party: Penalty equals one-half proceeds awarded in excess of insurer's settlement offer, capped at $250,000; attorney fees and 
contract based consequential damages.  
3d Party: N/A 

Mississippi Cmn Law No 1st Party: 3 years 1st Party: Reasonably foreseeable consequences of the insurer's act and punitive damages. 3d Party: N/A 
Missouri R.S.Mo. §§ 375.296 & 

375.420 
Cmn Law Both: 5 years 1st Party: Contract plus up to 20% of first $1,500.00, 10% of balance interest and reasonable attorney fees. 3d Party: General damages 

and punitive damages. 
Montana MCA 33-18-242 Cmn Law & MCA 33-18-

242 
1st Party: 2 years; 3d Party: 1 year; Stat.: 
3 years tort 

Both: Damages proximately caused by the violation and punitive damages. 

Nebraska Cmn Law Cmn Law Both: 5 years Both: Damages for economic loss proximately caused by insurer’s actionable conduct. 
Nevada Cmn Law &  NRS 

686A.310 
Cmn Law Both: 4 years tort; 3 years settlement 

practices 
1st Party: Cmn Law action - Compensatory damages; Statutory action –  
Consequential and possible punitive damages. 3d Party: Compensatory and possible punitive damages. 

New Hampshire No Cmn Law 3d Party: 3 years for breach 3d Party: Consequential damages causally related to wrongful denial that were foreseeable and attorney fees. 
New Jersey Cmn Law Cmn Law Both: 6 years for contract; NJSA 2A:14-1 Both: Punitive damages, consequential damages, emotional distress, and attorney fees. 
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State 1st Party COA 3d Party COA Statute of Limitation Damages Recoverable 
New Mexico Cmn Law & Statutory; 

NMSA 59A-16-30 
Cmn Law & Statutory; 
NMSA 59A-16-30 

Both: 4 years (settlement practices and 
property); 6 years contract. 

Both:  Punitive damages, attorney fees, and consequential damages. 

New York No Cmn Law 3d Party: 6 years 3d Party: Consequential damages, emotional distress, and punitive damages. 
North Carolina Cmn Law & N.C.G.S.A. § 

58-54-41 
Cmn Law & N.C.G.S.A. § 
58-54-41 

Both: 4 years; Cmn Law - 3 years 1st Party: Damages reasonably foreseeable to occur as a result of a breach, treble damages and punitive damage. 3d Party: Punitive 
damages. 

North Dakota Cmn Law No 1st Party: 6 years 1st Party:  Consequential damages, attorney fees/costs, emotional distress, and punitive damages. 3d Party: N/A 
Ohio Cmn Law Cmn Law Both: 4 years for torts Both: Consequential damages, attorney fees, punitive damages, and emotional distress. 
Oklahoma Cmn Law No 1st Party: 2 years from date of claim 

decision. 
1st Party: Financial loss, embarrassment, loss of reputation, and mental suffering. 3d Party: N/A 

Oregon No Cmn Law 3d Party: Tort: 2 years (§ 12.110(1)); 
Contract: 6 years (12.080(1)) 

3d Party: Excess damages, consequential damages, emotional distress, attorney's fees, and punitive damages.  

Pennsylvania Cmn Law & 42 Pa.C.S. § 
8371 

42 Pa.C.S. § 8371 Stat: 2 years; 1st Party Cmn Law: 4 years Both: Interest, punitive damages, court costs, and attorney fees.  

Puerto Rico Cmn Law Cmn Law Both: 15 years contract Both: Consequential damages, emotional distress and attorney fees. 
Rhode Island Cmn Law & § 9-1-33 Cmn Law 3/10 year based on policy Both: Consequential damages, emotional distress, punitives, and attorney fees. 
South Carolina Cmn Law &  S.C. Code 

Ann. § 38-59-40 
No 1st Party: 3 years 1st Party: Attorney fees, consequentials, and punitive damages. 3d Party: N/A 

South Dakota Cmn Law No 1st Party: 6 years 1st Party: Excess of policy limits, consequential damages, emotional distress, attorney fees, and punitive damages. 3d Party: N/A 
Tennessee Tn. Code § 56-7-105 No 1 year 1st Party: Maximum penalty of 25% of insured’s loss. Court may award fees and costs.  
Texas Cmn Law & Texas Ins. 

Code § 541.060 & § 
542.051 & Tx Bus. & 
Comm. Code § 17.50 

No 1st Party: 2 years 1st Party: Interest, court costs, and attorney fees. 3d Party: N/A 

Utah Cmn Law Cmn Law 1st Party: 3 years; 3d Party: 
undetermined 

1st Party: Attorney fees, consequential damages, and emotional distress. 3d Party: Punitive damages, attorney fees, consequential 
damages, and emotional distress. 

Vermont Vt. Stat. Ann. Tit. 9, § 
2451; Tit 8 §  4724(9) 

Cmn Law & Vt. Stat. Ann. 
Tit. 9, § 2451; Tit. 8, §  
4724(9) 

1st Party: Undertermined; 3d Party: 6 
years 

1st Party: No reported cases on recoverable damages. 3d Party: Contractual and consequential damages and attorney fees upon proof 
of vexatious conduct by the insurer. 

Virginia Cmn Law &  Va. Code 
§§§ 38.2-209, 8.01-
66.1, 38.2-807 

Cmn Law &  Va. Code §§§ 
38.2-209, 8.01-66.1, 38.2-
807 

1st Party: 2 years for property; 5 years for 
all other including 3d party 

1st Party: Attorney fees, expenses, and consequential damages. For claims less than $3,500, claimant may recover double the amount 
that should have been paid or double the amount of the judgment. For claims over $3,500, amount otherwise due and payable under 
the policy plus double the interest rate on amounts due. 

Washington Cmn Law & RCW §§§ 
48.01.030, 
48.30.010(7), 
48.30.015(1) 

Cmn Law Both: 3 years for Cmn Law; 4 years for 
statutory violations 

1st Party: Punitive damages, attorney fees, consequential damages, and emotional distress. 3d Party: Attorney fees, consequential 
damages, and emotional distress. 

West Virginia Cmn Law & W. Va. Code 
§ 33-11-4, et seq. 

No (some attempts under 
W.Va. Code § 5-11 -
9(7)(A)) 

1st Party: 1 year; W.Va. Code § 55-2-12( 
C) 

1st Party: Puntive damages, attorney fees, consequential damages, emotional distress, and loss of consortium. 

Wisconsin Cmn Law No 1st Party: 2 years 1st Party: Consequential, emotional distress, breach of contract, atty fees, and punitives. 3d Party: N/A 
Wyoming  Cmn Law Cmn Law Both: 4 years Both: Compensatory damages including damage to pecuniary interest and emotional distress as well as punitive damages. 

  
Footnotes 

1. In some states, there are other statutory bases for a claim of bad faith that are not related to the insurance contract. The cause of 
action arises out of the conduct of the parties during the litigation. This form of bad faith has not been addressed in this handout.  

2. Typically, the cause of action for bad faith does not begin to run until there is a finding of liability on the part of the insurer. Further, 
the statute of limitations is typically tolled during the allowable time period for appeal of the judgment. Please check your state to 
determine the exact time as to when the time period for the statute of limitations begins to run. 

3. The damages found in this handout are general categories of damages for each respective state. Some states may provide 
additional forms of damage, such as emotional distress, in rare cases. Likewise, some states may require different standards of 
proof to recover certain categories of damages (i.e., punitives). Please be sure to consult local counsel or check your specific state if 
you are concerned about a particular form of damage that may not fit the general categories identified in this handout. 

About the International Association of Defense Counsel 
The International Association of Defense Counsel is the oldest 
international association of attorneys representing corporations 
and insurers. Its activities benefit the approximately 2,500 
invitation-only, peer-reviewed members from 39 countries and 
their clients through networking, educational, and professional 
opportunities, as well as benefiting the civil justice system and 
the legal profession. The IADC takes a leadership role in many 
areas of legal reform and professional development.  

Connect with the IADC! 

This information is provided by the IADC for reference purposes only. It should not be acted upon without first consulting a lawyer with specific expertise in the subject matter. To find an IADC 
member in a given specialty or geographic location, please go to www.iadclaw.org and click on “Find a Lawyer.” 
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A ROADMAP FOR 50 STATES:  
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I. INTRODUCTION 

Almost all states have statutory or regulatory provisions governing fair claims handling.  

These laws are mostly a product of the model legislation drafted by the National Association of 

Insurance Commissioners (“NAIC”).  The NAIC adopted the Unfair Claims Settlement Practices 

Act (“Model Act”) in June 1990 in an effort to insure enactment of uniform insurance laws for 

claims investigating and handling.  Prior to this free-standing act, the NAIC had incorporated 

claims settlement practices within the Unfair Trade Practices Act in 1972.  “The purpose of this 

[Model Act] is to set forth standards for the investigation and disposition of claims arising under 

policies or certificates of insurances.”  UNFAIR CLAIMS SETTLEMENT PRACTICES ACT § 1 (1997).  

“It is not intended to cover claims involving workers’ compensation, fidelity, suretyship or boiler 

and machinery insurance.”  Id.  The Model Act was not drafted to be construed to create a private 

cause of action; rather, the Model Act includes proposed language providing for state insurance 

commissioners to investigate conduct of insurance carriers and issue sanctions if warranted.  While 

most states have adopted the Model Act, there is a split between the states as to whether a particular 

state’s laws permit a private cause of action as opposed to simply implementing administrative 

penalties.   

The Model Act provides the following unfair claims practices when such is committed 

“flagrantly and in conscious disregard of [the Act] or any rules promulgated hereunder” or “with 

such frequency to indicate a general business practice to engage in that type of conduct”: 

A. Knowingly misrepresenting to claimants and insureds relevant facts or policy 

provisions relating to coverage at issue; 

B. Failing to acknowledge with reasonable promptness pertinent communications with 

respect to claims arising under its policies; 

C. Failing to adopt and implement reasonable standards for the prompt investigation and 

settlement of claims arising under its policies; 

mailto:lwoodrow@waldeckpa.com
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D. Not attempting in good faith to effectuate prompt, fair and equitable settlement of 

claims submitted in which liability has become reasonably clear; 

E. Compelling insureds or beneficiaries to institute suits to recover amounts due under its 

policies by offering substantially less than the amounts ultimately recovered in suits 

brought by them; 

F. Refusing to pay claims without conducting a reasonable investigation; 

G. Failing to affirm or deny coverage of claims within a reasonable time after having 

completed its investigation related to such claim or claims; 

H. Attempting to settle or settling claims for less than the amount that is reasonable person 

would believe the insured or beneficiary was entitled by reference to written or printed 

advertising material accompanying or made part of an application; 

I. Attempting to settle or settling claims on the basis of an application that was materially 

altered without notice to, or knowledge or consent of, the insured; 

J. Making claims payments to an insured or beneficiary without indicating the coverage 

under which each payment is being made; 

K. Unreasonably delaying the investigation or payment of claims by requiring both a 

formal proof of loss form and subsequent verification that would result in duplication 

of information and verification appearing in the formal proof of loss form; 

L. Failing in the case of claims denials or offers of compromise settlement to promptly 

provide a reasonable and accurate explanation of the basis for such actions; 

M. Failing to provide forms necessary to present claims within fifteen (15) calendar days 

of a request with reasonable explanations regarding their use; 

N. Failing to adopt and implement reasonable standards to assure that the repairs of a 

repairer owned by or required to be used by the insurer are performed in a workmanlike 

manner. 

 

Id. at §§ 3-4.    

If the insurance commissioner has knowledge of a carrier acting in violation of the unfair 

claims practices and if it would be in the public’s interest, the commissioner is to serve a statement 

of charge to the insurance carrier identifying the unfair claims practices and giving notice of a 

hearing that is to be held not less than 30 days of the date of notice.  Id. at § 5.  If the commissioner 

determines after the hearing that an insurance carrier has engaged in unfair claims practices, then 

the commissioner must issue his or her findings in writing, along with a cease and desist order and 

order any penalties.  Id. at § 6.   The Model Act provides for such penalties varying from $1,000 

for each violation to revocation of the insurer’s license.  Id.  Should a carrier violate the cease and 

desist order, then the commissioner may implement additional monetary penalties for each 

violation and/or suspend or revoke the insurer’s license after a properly noticed hearing.  Id. at § 

7. 

 While most states have adopted the Unfair Claims Settlement Practices Act, many states 

have varying statutory and regulatory laws to govern fair claims practices.  See EAGLE INT’L 
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ASSOC., INC., FAIR CLAIMS HANDLING STATUTES A 50 STATE SURVEY (Sept. 2015).  As of the 

second quarter of 2015, the following states and territories have adopted the most recent version 

of the NAIC Model Act in a substantially similar manner:  Alaska, Arizona, Arkansas, California, 

Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas, 

Kentucky, Louisiana, Maine, Massachusetts, Michigan, Minnesota, Missouri, Montana, Nebraska, 

New Hampshire, New Jersey, New Mexico, New York, North Carolina, North Dakota, Northern 

Marianas, Ohio, Oregon, Pennsylvania, Puerto Rico, Rhode Island, South Carolina, South Dakota, 

Tennessee, Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin, and 

Wyoming.  While District of Columbia, Iowa, and Nevada have not adopted the Model Code, these 

states and territories have enacted statutory and regulatory provisions to govern unfair practices.  

See D.C. St. § 31-2231.17; Iowa Code § 507B.4(9); N.R.S. 686A.310; NAC 686A.600-690.  While 

Alabama has not adopted any statutory law, it has regulatory law providing for fair claims 

practices.  See ALA. ADMIN. CODE. r. 482-1-124-482-1-125 (2003/2014); 482-12-24 (1971).  The 

only state that does not have any statutory or regulatory provisions governing fair claims handling 

is Mississippi.   

II. FIRST PARTY CLAIMS 

 A first party insurance claim is one where the policyholder makes a claim to its insurance 

company for damages that are covered by the insurance company’s policy.  An example of such 

first party claim would be where a homeowner suffers from a fire at his residence and submits a 

claim for the fire damage to its carrier under his homeowner’s insurance policy.  In responding to 

such first party claim, the carrier should be cognizant of the governing state’s laws and regulations 

in handling the claim and investigation and any pertinent timeframes that must be complied with.  

 The clock starts ticking when the carrier gets notice of the claim.  It is key for the adjuster 

handling the claim to be aware of any deadlines set by the governing state laws.  The following 

provides a chart summarizing each state’s timeframes for initial response to the claim and issuance 

of any disclaimer of coverage or reservation of rights: 

State 

(Statute/ Regulation) 

Contacting Insured 

Upon Initial 

Receipt of Claim 

Issuing Disclaimer 

of Coverage from 

Proof of Loss 

Issuing Reservation 

of Rights from 

Proof of Loss 

Alabama 
(Ala. Admin. Code r. 482-1-125) 

15 days, unless 

payment is made 

prior 
 

30 days or number 

of days set forth in 

policy 

30 days or number 

of days set forth in 

policy 
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State 

(Statute/ Regulation) 

Contacting Insured 

Upon Initial 

Receipt of Claim 

Issuing Disclaimer 

of Coverage from 

Proof of Loss 

Issuing Reservation 

of Rights from 

Proof of Loss 

Alaska 
(Alaska Stat. § 21.36.125; Alaska 

Admin. Code tit. 3 § 26.040, § 26.070) 

10 days 15 days  15 days  

Arizona 
(Ariz. Rev. Stat. § 20-461,  

Ariz. Admin. Code R20-6-801) 

10 working days 15 working days  15 days  

Arkansas 
(Ark. Code Ann. § 23-66-201; 

 054-00-043 Ark. Code R. § 1) 

15 days 15 days 15 days 

California 
(Cal. Ins. Code § 790.03(h);  

Cal. Code Regs., tit. 10, § 2695) 

15 days 40 days;  

80 days if fraud 

suspected;  

N/A for certain 

policies  

40 days 

Colorado 
(C.R.S. § 10-3-1101-1116) 

Reasonably 

promptly 

60 days  60 days  

Connecticut 
(Conn. Gen. Stat. Ann. §§ 38a-815 to 

38a-832) 

Reasonable time Reasonable time Reasonable time 

Delaware 
(Del. Code Ann. Tit. 18, § 2304,  

18-900-902 Del. Code Regs.  1.2.1.2-

1.2.1.5) 

15 days;  

Must investigate 

claim within 10 

days of notice of 

loss 

30 days 30 days 

District of Columbia 
(D.C. ST § 31-2231.17) 

Reasonably 

Promptly 

Reasonable Time  

Florida 
(F.S. 624.155, 627.426 & 626.9541; Fl. 

Admin. Code Ann. r. 690-166.024) 

14 calendar days; 

Must investigate 

claim within 10 

working days of 

proof of loss 

60 days of giving 

reservation of 

rights or of receipt 

of summons & 

complaint 

30 days from 

knowing or should 

have known of 

coverage defense 

Georgia 
(Ga. Code Ann. 33-6-34,  

R. of Comp. Gen. Office of Comm. Of 

Ins. 120-2-52-.03) 

15 days 15 days;  

30 days after 

receiving notice if 

proof of loss form 

not required 

Timely notice 

Hawaii 
(Haw. Rev. Stat. § 431:13-103(11)) 

15 days Reasonable time 

after investigation 

completed 

Reasonable time 

after investigation 

completed 

Idaho 
(Idaho Code § 41-1329) 

Promptly None None 
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State 

(Statute/ Regulation) 

Contacting Insured 

Upon Initial 

Receipt of Claim 

Issuing Disclaimer 

of Coverage from 

Proof of Loss 

Issuing Reservation 

of Rights from 

Proof of Loss 

Illinois 
(215 Ill. Comp. Stat. Ann. 5/154.6;  

Ill. Admin. Code tit. 50, § 919.50) 

Reasonable 

promptness 

Reasonable time to 

determine 

coverage and 

notify insured 

within 30 days of 

determination 

Reasonable time to 

determine 

coverage and 

notify insured 

within 30 days of 

determination 

Indiana 
(Ind. Code § 27-4-1-4.5) 

Reasonable 

promptness 

Promptly Promptly 

Iowa 
(Iowa Code § 507B.4;  

Iowa Admin. Code 191 – Ch. 15) 

15 days 30 days 30 days 

Kansas 
(Kan. Stat. Ann. § 40-2404) 

Reasonably 

promptly 

Promptly Promptly 

Kentucky 
(K.R.S. 304-12-230;  

806 Ky. Admin. Regs. 12:095) 

15 days Reasonable time Reasonable time 

Louisiana 
(Louisiana Rev. Stat. 22:1892) 

Initiate loss 

adjustment within 

14 days after 

notification;  

30 days for 

catastrophic losses 

30 days (lawsuit 

can be considered 

a proof of loss) 

30 days 

Maine 
(Me. Rev. Stat. 24-A, §2164-D) 

Reasonably 

promptly 

Reasonable time 

after investigation 

completed 

Reasonable time 

after investigation 

completed 

Maryland 
(Md. Code Ann. §27-303, § 27-1001; 

Md. Code Regs. 31.15.07.03, .04) 

15 days 15 working days 

or policy  

15 working days 

or policy 

Massachusetts 
(Mass. Gen. Laws, ch. 176D) 

Reasonably 

promptly 

Reasonable time; 

Promptly 

Reasonably 

promptly 

Michigan 
(Michigan’s Uniform Trade Practices 

Act, MCL 500.2001, et. seq.) 

30 days to provide 

materials that 

constitute a 

satisfactory proof 

of loss 

None.  Caution of 

waiving disclaimer 

of coverage when 

defending without 

ROR within 

reasonable time. 

Reasonable time 

Minnesota 
(Minn. Stat. § 72A.201) 

10 business days 60 days;  

30 days after 

investigation is 

completed 

60 days;  

30 days after 

investigation is 

completed 

Mississippi 
(None) 

   

Missouri 
(Mo. Ann. Stat. § 375.1000; Mo. Code 

Regs. Ann. tit. 20, §100-1.030, 1.050) 

10 days 15 days following 

all necessary forms 

15 days following 

all necessary forms 
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State 

(Statute/ Regulation) 

Contacting Insured 

Upon Initial 

Receipt of Claim 

Issuing Disclaimer 

of Coverage from 

Proof of Loss 

Issuing Reservation 

of Rights from 

Proof of Loss 

Montana 
(Mont. Code Ann. § 33-18-101) 

Reasonably 

promptly 

30 days to request 

add’l info.  If 

request made, 60 

days to pay or 

deny 

None 

Nebraska 
(Neb. Rev. Stat. Ann. § 44-1540; Neb. 

Admin. Code Title 210, Ch. 60 §6-006 

to -008) 

15 days 15 days 15 days 

Nevada 
(N.R.S. 686A.310; NAC 686A.600-

690) 

20 working days 30 working days 30 working days 

New Hampshire 
(N.H. Rev. Stat. Ann. 417:4 XV; N.H. 

Admin. Rules, Ins. §1001.01) 

10 days 10 working days; 

30 days for health 

insurance claims 

10 working days 

New Jersey 
(NJSA 17:29B-4; NJSA 17B:30-13.1; 

NJ Admin Code 11:2-17) 

10 days Reasonable period 

of time 

Reasonable period 

of time 

New Mexico 
(N.M. Stat. Ann. §59A-16-20) 

Reasonably 

promptly 

Reasonable time Reasonable time 

New York 
(11 New Code of Rules & Regulations 

§ 216; Insurance Law § 3420) 

15 days 15 days  15 days 

North Carolina 
(N.C. Gen. Stat. Ann. § 58-63 et. seq.) 

Reasonably 

promptly  

Reasonable time Reasonable time 

North Dakota 
(ND Cent. Code. § 26.1-04-03) 

Reasonable 

promptness 

Reasonable time 

without 

unnecessary delay 

Reasonable time 

Ohio 
(Ohio Admin. Code § 3901-1-54,  

Ohio Rev. Code §§ 3901.19-3901.26) 

15 days, but no 

time limit if suit is 

filed 

21 days 21 days 

Oklahoma 
(36 O.S. §§ 1250.1 et. seq.;  

Okla. Admin. Code 365:15-3-5, -7) 

30 days 45 days; 60 days 

for investigation 

for property & 

casualty to be 

completed 

45 days 

Oregon 
(Or. Rev. Stat. § 746.230;  

Or. Admin. R. § 836-080-0225 to 235) 

30 days 30 days 30 days 

Pennsylvania 
(31 Pa. Code §§ 146.1-146.9;  

40 Pa. Stat. Ann. § 1171.5) 

10 days 15 days 15 days 
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State 

(Statute/ Regulation) 

Contacting Insured 

Upon Initial 

Receipt of Claim 

Issuing Disclaimer 

of Coverage from 

Proof of Loss 

Issuing Reservation 

of Rights from 

Proof of Loss 

Rhode Island 
(R.I. Gen. Laws §§ 27-9.1-1 et. seq.; 

02-030-013 R.I. Code R. § 4;  

02-030-073 R.I. Code R. §§ 5-6; 

Insurance Reg. 78, § 7.B) 

10 days (property/ 

casualty);  

15 days (accident, 

health & life);  

30 days 

15 days (property / 

casualty); 

21 days / 

Reasonable Time  

15 days (property / 

casualty) 

Reasonable Time 

South Carolina 
(S.C. Code Ann. § 38-59-20) 

Reasonable 

promptness 

Prompt 

investigation 

Prompt 

investigation 

South Dakota 
(S.D.C.L. § 58-33 et. seq.) 

At least 30 days 30 days Not specific, but 

30 days could be 

interpreted from 

statute 

Tennessee 
(Tenn. Code Ann § 56-8-105) 

Reasonably 

promptly 

Reasonable time Reasonable time 

Texas 
(Tex. Ins. Code Chapters 541, 542) 

15 days;  

30 days if insurer 

is an eligible 

surplus-lines 

insurer 

15 days Reasonable time 

Utah 
(Utah Admin. Code R590-190-9 & 10;  

UCA 31A-26-303) 

Promptly 

acknowledge – 

within 15 calendar 

days 

Promptly – 30 

calendar days 

Promptly – 30 

calendar days 

Vermont 
(8 V.S.A. § 4724; 21-020-008 Vt. Code 

R. §§ 5-6) 

10 days 15 days 15 days 

Virginia 
(Va. Code Ann.  

§ 38.2-510; 14 Va. Admin. Code § 5-

400-50, -60, -70) 

10 working days  15 working days 15 working days 

Washington 
(Wash. Rev. Code § 48.30.010 et. seq.; 

Wash. Admin. Code § 284-30-360, -

380) 

10 days;  

15 days (group 

insurance)  

15 days 15 days 

West Virginia 
(W. Va. Code § 33-11-1, et. seq.; W. 

Va. Code R. § 114-14-5, -6) 

15 days 15 days;  

10 days after 

completion of 

investigation; 

investigation to be 

commenced within 

15 days of claim; 

reasonable time to 

complete 

investigation 

10 days after 

completion of 

investigation; 

investigation to be 

commenced within 

15 days of claim; 

reasonable time to 

complete 

investigation 

Wisconsin 
(Wis. Admin. Code Ins. § 6.11) 

10 consecutive 

days 

Reasonable time  Reasonable time 



8 

 

State 

(Statute/ Regulation) 

Contacting Insured 

Upon Initial 

Receipt of Claim 

Issuing Disclaimer 

of Coverage from 

Proof of Loss 

Issuing Reservation 

of Rights from 

Proof of Loss 

Wyoming 
(Wyo. Stat. 26-13-124, 26-25-124) 

Reasonably 

promptly 

Reasonable time;  

45 days (UIM, 

property, casualty, 

life, accident or 

health) 

Reasonable time 

 

See EAGLE INT’L ASSOC., INC., FAIR CLAIMS HANDLING STATUTES A 50 STATE SURVEY (Sept. 

2015).   

While the above chart is intended to provide a quick resource, it is strongly recommended 

that the policy and the governing state’s statutes and regulations are reviewed for more information 

pertaining to these timeframes, as well as other pertinent timelines (e.g. providing response to 

written request, providing forms, tendering payment).  Also, various states provide differing 

timeframes to communicate with the insured when additional time is needed to investigate the 

claim.  These timeframes vary from 15 days to 45 days, with specific timeframes for additional 

communications to be sent setting forth that there is an ongoing investigation and justification for 

the additional time needed to evaluate the claim.   

Numerous states have statutory provisions setting forth timelines that are “reasonable” or 

“prompt” for the insurer to communicate to the insured.  Some states provide regulations to define 

a period of time that is “reasonable” or “prompt.”  The Model Act provides the following unfair 

claims practice:  “Failing to acknowledge with reasonable promptness pertinent communications 

with respect to claims arising under its policies” when done so “flagrantly and in conscious 

disregard of [the Act] or any rules promulgated [thereunder]” or “with such frequency to indicate 

a general business practice to engage in that type of conduct.”  (emphasis supplied).  This unfair 

claims practice was explicitly adopted by New Jersey.   See N.J.S.A. 17B:30-13.1(b) (1975).  Since 

“reasonable promptness” was not defined, regulations were promulgated setting forth a specific 

timeframe for the insurer to respond.  Specifically, N.J.A.C. 11:2-17.6(b) provides that “Every 

insurer, upon receiving notification of claim shall, within 10 working days, acknowledge receipt 

of such notice unless payment is made within such period of time.”  (emphasis supplied).  Several 

states have similar regulations that provide specific timeframes to comport with the terminology 

of the adopted Model Act’s defined unfair claims practices:  “reasonable time” or “reasonable 

promptness.”  See e.g. Alaska Stat. § 21.36.125; Alaska Admin. Code tit. 3 § 26.040, § 26.070; 
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Ariz. Rev. Stat. § 20-461; Ariz. Admin. Code R20-6-801; Ga. Code Ann. 33-6-34; R. of Comp. 

Gen. Office of Comm. of Ins. 120-2-52-.03(2)-(3); UCA 31A-26-303; UAC r. 590-190-9 and -10. 

Michigan’s adoption of the Model Act does not provide for any regulatory framework for 

specified time periods for the insurance carriers to provide denial of coverage or to provide the 

insured with a letter setting forth its reservation of rights.  The Michigan Supreme Court has held 

that an insurer who has knowledge of facts which may preclude coverage must give notice of 

potential defenses within a “reasonable time;” otherwise, the insurer may be estopped from later 

denying coverage.  Kirschner v. Process Design Assoc., Inc., 459 Mich. 587, 592 N.W.2d 707 

(1999).  In determining what “reasonable time” is, the Michigan courts have held that waiting two 

years to issue a reservation of rights letter is unreasonable, while a reservation of rights letter issued 

four months after the carrier has provided a defense to the insured is reasonable.  See Meirthew v. 

Last, 376 Mich. 33, 135 N.W.2d 353 (1965); Fire Insurance Exchange v. Fox., 167 Mich. App. 

710, 423 N.W.2d 325 (1988). 

 Flagrant or repetitive failure of the insurer to meet the statutory or regulatory deadlines or 

to properly handle the claim could constitute in (1) administrative penalties and (2) private cause 

of action.   

 Most states adopting the Model Act have adopted substantially similar procedures for the 

state administrative agency overseeing insurance carriers in enforcing the Act through 

administrative penalties.  See UNFAIR CLAIMS SETTLEMENT PRACTICES ACT §§ 5-7.   Like the 

Model Act, the adopted statutory or regulatory law provides for notice of a hearing, a hearing, and 

a ruling.  See e.g. Cal. Ins. Code § 790.04-.06; Ohio Rev. Code § 3901.22(A)-(D) (also providing 

for any person to intervene in the proceeding); H.B. 1054, 2014 Leg. Assem., 89th Session (S.D. 

2014) at §§ 5-6.  In addition to the issuance of an order for the carrier to cease and desist from 

engaging in conduct that violates the unfair claims act, states have set forth varying penalties 

beyond those specified in the Model Act (e.g. revocation of license or imposition of fines).  See 

e.g. Cal. Ins. Code § 790.035(a), §790.08; H.B. 1054, 2014 Leg. Assem., 89th Session (S.D. 2014) 

at § 6.  Ohio, for example, has adopted the following penalties for violation of its Unfair and 

Deceptive Acts or Practices in Business of Insurance: 

(1) The superintendent may suspend or revoke the person's license 

to engage in the business of insurance;  

(2) The superintendent may order that an insurance company or 

insurance agency not employ the person or permit the person to 
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serve as a director, consultant, or in any other capacity for such time 

as the superintendent determines would serve the public interest. No 

application for termination of such an order for an indefinite time 

shall be filed within two years of its effective date.  

(3) The superintendent may order the person to return any payments 

received by the person as a result of the violation;  

(4) If the superintendent issues an order pursuant to division (D)(3) 

of this section, the superintendent shall order the person to pay 

statutory interest on such payments. 

If the superintendent does not issue orders pursuant to divisions 

(D)(3) and (4) of this section, the superintendent shall expressly 

state in the cease-and-desist order the reasons for not issuing such 

orders.  

(5) The superintendent may order the person to pay to the state 

treasury for credit to the department's operating fund an amount, not 

in excess of one hundred thousand dollars, equal to one-half of the 

expenses reasonably incurred by the superintendent to retain 

attorneys, actuaries, accountants, and other experts not otherwise a 

part of the superintendent's staff to assist directly in the conduct of 

any investigations and hearings conducted with respect to violations 

committed by the person.  

 

Ohio Rev. Code § 3901.22(D) (2002).  What is interesting about the Ohio penalties is that if the 

superintendent does not order the return of any payments received or statutory interest, then the 

superintendent has to express in its order the reason for not ordering such.  Id. at (D)(4). 

 While the Model Act explicitly provides that it is not intended to create a private cause of 

action, some states have either statutorily provided for a private cause of action or the state courts 

have interpreted the act to provide for a private cause of action.  Nevada’s unfair practices in 

settling claims act explicitly provides for a private cause of action by providing: 

In addition to any rights or remedies available to the Commissioner, 

an insurer is liable to its insured for any damages sustained by the 

insured as a result of the commission of any act set forth in 

subsection 1 as an unfair practice. 

 

NRS 686A.310(2) (1991).  See also, Pioneer Chlor Alkali Co., Inc. v. Nat’l Union Fire Ins. Co. of 

Pittsburgh, Penn., 863 F. Supp. 1237 (D. Nev. 1994) (recognizing two different causes of action 

for actions arising under NRS 686A.310 and for bad faith).  The Arizona Supreme Court has 

concluded that ARS § 20-443(C), which provides that “no order of the director pursuant to this 

section or order of court to enforce it, or holding of a hearing, may in any manner relieve or absolve 

any person affected by the order or hearing from any other liability, penalty or forfeiture under 
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law,” “contemplates a private suit to impose civil liability irrespective of governmental action 

against the insurer.”  Sparks v. Republic Nat. Life Ins. Co., 132 Ariz. 529, 541, 647 P.2d 1127, 

1139 (1982).  See also, Farmer’s Union Cent. Exch. v. Reliance Ins. Co., 626 F. Supp. 583, 590 

(D.N.D. 1985) (providing that N.D. Cent. Code § 26.1-04 may be the basis for an action sounding 

in tort); Jenkins v. J.C. Penney Casualty Ins. Co., 280 S.E.2d 252, 255-56, 167 W. Va. 597, 601-

02 (W.Va. 1981), overruled on other grounds by State ex. rel. State Farm Fire & Cas. Co. v. 

Madden, 192 W.Va. 155, 158-59, 451 S.E.2d 721, 724-25 (W. Va. 1994). On the other hand, 

California overturned prior case law finding a private cause of action arising under Cal. Ins. Code 

§§ 790.03(h) and 790.09 in favor of the insured by following the majority approach holding that 

the Model Act does not provide a private cause of action.  See Moradi-Shalal v. Fireman’s Fund 

Ins. Companies, 46 Cal.3d 287, 298, 758 P.2d 58, 64 (1988) (providing that 17 out of 19 states 

having been faced with the issue of whether the Model Act created a private cause of action 

rejected such interpretation). 

While some states’ laws provide for a private right of action for an insurance carrier’s 

violation of the Act, numerous states that have adopted the Model Act do not provide for such 

private cause of action.  Compare 215 Ill. Comp. Stat. Ann. 5/155 (providing that an insured may 

recover damages, including extracontractual damages and attorney’s fees, for the insurer’s 

unreasonable and vexatious delay in the handling and settling a claim); Mass. Gen. Laws. Ch. 93A, 

§ 9(1) (providing that any person whose rights are affected by another person violating Ch. 176D, 

§3(9) governing unfair claim settlement practices may bring an action for damages and such 

equitable relief) with Ga. Code. Ann. § 33-6-37 (providing for no private cause of action for 

violation of the Fair Claims Settlement Act); Bates v. Allied Mut. Ins. Co., 467 N.W.2d 255, 259-

60 (Iowa 1991) (Iowa does not recognize private cause of action under its statute governing fair 

claims practices).  Some states do allow violations of the Act to be admissible in insurance bad 

faith cases.  See e.g. Weinstein v. Prudential Property and Cas. Ins. Co., 149 Idaho 299, 233 P.3d 

1221 (2010).  For those states where the Act does not provide for a private cause of action, the 

insured still may maintain a cause of action for bad faith against the carrier for failing to treat its 

policyholders fairly during its investigation of the claim.  See e.g. Klepper v. ACE American Ins. 

Co., 999 N.E.2d 86 (Ind. Ct. App. 2013).  See also, Hamilton Mut. Ins. Co. of Cincinnati v. Buttery, 

220 S.W.3d 287, (Ken. Ct. App. 2007) (providing that “a cause of action for violation of 

[Kentucky’s Unfair Claims Settlement Practices Act] may be maintained only where there is proof 
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of bad faith of an outrageous nature”). 

III. THIRD PARTY CLAIMS  

 A third party insurance claim is made by a person who is not the policyholder.  The most 

common example of a third party claim would be a car accident caused by the policyholder; 

whereby, the third party suffered damages as a result of the accident. 

 Similar to first party claims, adjusters should be aware of pertinent timeframes surrounding 

the investigation and handling of the claim.  The following chart provides a summary of deadlines 

for initial response, denial of coverage and reservations of rights for third party claims:  

State 

(Unfair Claims Statute/ Regulation) 

Contacting Insured 

Upon Initial 

Receipt of Claim 

Issuing Disclaimer 

of Coverage from 

Proof of Loss 

Issuing Reservation 

of Rights from 

Proof of Loss 

Alabama 
(Ala. Admin. Code r. 482-1-125) 

No time limit No time limit No time limit 

Alaska 
(Alaska Stat. § 21.36.125;  

Alaska Admin. Code tit. 3 § 26.040) 

10 days 

 

15 days  15 days  

Arizona 
(Ariz. Rev. Stat. § 20-461) 

N/A N/A N/A 

Arkansas 
(Ark. Code Ann. § 23-66-201;  

054-00-043 Ark. Code R. § 1) 

N/A N/A N/A 

California 
(Cal. Ins. Code § 790.03(h);  

Cal. Code Regs., tit. 10, § 2695) 

15 days 40 days;  

80 days if fraud; 

 N/A for certain 

policies 

40 days 

Colorado 
(C.R.S. § 10-3-1101-1116) 

Reasonably 

promptly 

60 days after a 

valid & complete 

claim 

Reasonably 

promptly 

Connecticut 
(Conn. Gen. Stat. Ann. §§ 38a-815 to 

38a-832) 

Reasonable time Reasonable time Reasonable time 

Delaware 
(Del. Code Ann. Tit. 18, § 2304,  

18-900-902 Del. Code Regs.  1.2.1.2-

1.2.1.5) 

15 days;  

Must investigate 

claims within 10 

days of notice of 

loss 

30 days 30 days 

District of Columbia 
(D.C. ST § 31-2231.17) 

Reasonably 

promptly 

Reasonable time  

Florida 
(F.S. 624.155, 627.426 & 626.9541;  

Fl. Admin. Code Ann. r. 690-166.024) 

14 calendar days; 

Must begin 

investigation 

within 10 working 

days of proof of 

loss 

60 days of giving 

reservation of 

rights or of receipt 

of summons & 

complaint 

30 days from 

knowing or should 

have known of 

coverage defense 
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State 

(Unfair Claims Statute/ Regulation) 

Contacting Insured 

Upon Initial 

Receipt of Claim 

Issuing Disclaimer 

of Coverage from 

Proof of Loss 

Issuing Reservation 

of Rights from 

Proof of Loss 

Georgia 
(Ga. Code Ann. 33-6-34, 33-4-7;  

R. of Comp. Gen. Office of Comm. Of 

Ins. 120-2-52-.03) 

60 days of 

receiving written 

request  

None None but must 

give its insured 

timely notice 

Hawaii 
(Haw. Rev. Stat. § 431:13-103(11)) 

15 days Reasonable time 

after investigation 

completed 

Reasonable time 

after investigation 

completed 

Idaho 
(Idaho Code § 41-1329) 

None None None 

Illinois 
(215 Ill. Comp. Stat. Ann. 5/154.6;  

Ill. Admin. Code tit. 50, § 919.50) 

Reasonable 

promptness 

Reasonable time  Reasonable time 

Indiana 
(Ind. Code § 27-4-1-4.5) 

Reasonable 

promptness 

Promptly Promptly 

Iowa 
(Iowa Code § 507B.4) 

Reasonably 

promptly 

Reasonable time Reasonable time 

Kansas 
(Kan. Stat. Ann. § 40-2404) 

Reasonably 

promptly 

Promptly Promptly 

Kentucky 
(K.R.S. 304-12-230;  

806 Ky. Admin. Regs. 12:095) 

15 days Reasonable time Reasonable time 

Louisiana 
(Louisiana Rev. Stat. 22:1892) 

None, 30 days 

suggested 

30 days to settle 

property damage 

claim 

30 days 

recommended 

Maine 
(Me. Rev. Stat. 24-A, §2164-D) 

Reasonably 

Promptly 

Promptly Reasonable time 

after investigation 

complete 

Maryland 
(Md. Code Ann. §27-303;  

Md. Code Regs. 31.15.07.03, .04) 

15 days 15 working days 

or policy  

15 working days 

or policy 

Massachusetts 
(Mass. Gen. Laws, ch. 176D) 

Reasonably 

promptly 

Reasonable time; 

Promptly 

Reasonably 

promptly; 

Reasonable time; 

Promptly; 

Reasonable time 

after completion of 

investigation 



14 

 

State 

(Unfair Claims Statute/ Regulation) 

Contacting Insured 

Upon Initial 

Receipt of Claim 

Issuing Disclaimer 

of Coverage from 

Proof of Loss 

Issuing Reservation 

of Rights from 

Proof of Loss 

Michigan 
(Michigan’s Uniform Trade Practices 

Act, MCL 500.2001, et. seq.) 

30 days to provide 

materials that 

constitute a 

satisfactory proof 

of loss 

None.   Reasonable time to 

policyholder and 

not to claimant. 

Caution of 

waiving disclaimer 

of coverage when 

defending without 

ROR within 

reasonable time 

Minnesota 
(Minn. Stat. § 72A.201) 

10 business days 60 days;  

30 days after 

investigation is 

completed 

60 days;  

30 days after 

investigation is 

completed 

Mississippi 
(None) 

N/A N/A N/A 

Missouri 
(Mo. Ann. Stat. § 375.1000; Mo. Code 

Regs. Ann. tit. 20, §100-1.030, 1.050) 

10 days 15 days following 

all necessary forms 

15 days following 

all necessary forms 

Montana 
(Mont. Code Ann. § 33-18-101) 

Reasonable time Reasonable time  

Nebraska 
(Neb. Rev. Stat. Ann. § 44-1540;  

Neb. Admin. Code Title 210, Ch. 60 

§6-006 to -008) 

15 days 15 days 15 days 

Nevada 
(N.R.S. 686A.310;  

NAC 686A.600-690) 

20 working days 30 working days 30 working days 

New Hampshire 
(N.H. Rev. Stat. Ann. 417:4 XV;  

N.H. Admin. Rules, Ins. §1001.01) 

10 days 10 working days 10 working days 

New Jersey 
(NJSA 17:29B-4; NJSA 17B:30-13.1; 

NJ Admin Code 11:2-17) 

10 days Reasonable period 

of time 

Reasonable period 

of time;  

Caution waives 

coverage defense 

if defend lawsuit 

without ROR 

New Mexico 
(N.M. Stat. Ann. §59A-16-20) 

Reasonably 

promptly 

Reasonable time Reasonable time 

New York 
(11 New Code of Rules & Regulations 

§ 216; Insurance Law § 3420) 

15 days 15 days  15 days 

North Carolina 
(N.C. Gen. Stat. Ann. § 58-63 et. seq.) 

Reasonably 

promptly  

Reasonably 

promptly 

Reasonably 

promptly 

North Dakota 
(ND Cent. Code. § 26.1-04-03) 

Reasonable 

promptness 

Reasonable time  Reasonable time 
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State 

(Unfair Claims Statute/ Regulation) 

Contacting Insured 

Upon Initial 

Receipt of Claim 

Issuing Disclaimer 

of Coverage from 

Proof of Loss 

Issuing Reservation 

of Rights from 

Proof of Loss 

Ohio 
(Ohio Admin. Code § 3901-1-54,  

Ohio Rev. Code §§ 3901.19-3901.26) 

15 days, but no 

time limit if suit is 

filed 

21 days 21 days 

Oklahoma 
(36 O.S. §§ 1250.1 et. seq.;  

Okla. Admin. Code 365:15-3-5, -7) 

30 days 45 days;  

60 days for 

investigation for 

property & 

casualty to be 

completed 

No specific time, 

but presumed 45 

days 

Oregon 
(Or. Rev. Stat. § 746.230;  

Or. Admin. R. § 836-080-0225 to 235) 

30 days 30 days 30 days 

Pennsylvania 
(31 Pa. Code §§ 146.1-146.9;  

40 Pa. Stat. Ann. § 1171.5) 

10 days 15 days 15 days 

Rhode Island 
(R.I. Gen. Laws §§ 27-9.1-1 et. seq.; 

02-030-013 R.I. Code R. § 4; 02-030-

073 R.I. Code R. §§ 5-6; Insurance 

Reg. 78, § 7.B) 

10 days (property/ 

casualty);  

15 days (accident, 

health & life);  

30 days 

15 days (property / 

casualty); 

21 days / 

Reasonable time  

15 days (property / 

casualty) / 

Reasonable time 

South Carolina 

(S.C. Code Ann. § 38-59-20) 
Reasonable 

promptness 

Prompt 

investigation 

Prompt 

investigation 

South Dakota 
(S.D.C.L. § 58-33 et. seq.) 

None specified, 

but 30 days per 

S.D.C.L. would be 

appropriate 

None specified, 

but 30 days per 

S.D.C.L. would be 

appropriate 

None specified, 

but 30 days per 

S.D.C.L. would be 

appropriate 

Tennessee 
(Tenn. Code Ann § 56-8-105) 

Reasonably 

promptly 

Reasonable time Reasonable time 

Texas 
(Tex. Ins. Code Chapter 541) 

Reasonable 

promptly 

Reasonable time Reasonable time 

Utah 
(Utah Admin. Code R590-190-9 & 10;  

UCA 31A-26-303) 

Promptly 

acknowledge – 

within 15 calendar 

days 

Promptly – 30 

calendar days 

Promptly – 30 

calendar days 

Vermont 
(8 V.S.A. § 4724;  

21-020-008 Vt. Code R. §§ 5-6) 

10 days 30 days 30 days 

Virginia 
(Va. Code Ann. § 38.2-510; 14 Va. 

Admin. Code § 5-400-50, -60, -70) 

10 working days  None None 

Washington 
(Wash. Rev. Code § 48.30.010 et. seq.; 

Wash. Admin. Code § 284-30-360, -

380) 

10 days 

  

15 days 15 days 
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State 

(Unfair Claims Statute/ Regulation) 

Contacting Insured 

Upon Initial 

Receipt of Claim 

Issuing Disclaimer 

of Coverage from 

Proof of Loss 

Issuing Reservation 

of Rights from 

Proof of Loss 

West Virginia 
(W. Va. Code § 33-11-1, et. seq.;  

W. Va. Code R. § 114-14-5, -6) 

15 days 10 days after 

completion of 

investigation; 

investigation to be 

commenced within 

15 days of claim; 

reasonable time to 

complete 

investigation 

10 days after 

completion of 

investigation; 

investigation to be 

commenced within 

15 days of claim; 

reasonable time to 

complete 

investigation 

Wisconsin 
(Wis. Admin. Code Ins. § 6.11) 

10 consecutive 

days 

Reasonable time  Reasonable time 

Wyoming 
(Wyo. Stat. 26-13-124, 26-25-124) 

Reasonably 

promptly 

Reasonable time  Reasonable time 

 

See EAGLE INT’L ASSOC., INC., FAIR CLAIMS HANDLING STATUTES A 50 STATE SURVEY (Sept. 

2015).  While this chart is intended to provide a quick resource, it is strongly recommended that 

the policy and the governing state’s statutes and regulations are reviewed for more information 

pertaining to these timeframes, as well as other pertinent timelines (e.g. providing response to 

written request, providing forms, tendering payment, communicating about ongoing 

investigation).   

Similar to first party claims, a carrier’s frequent or flagrant failure to timely and properly 

handle the claim could constitute in (1) administrative penalties, (2) private cause of action or (3) 

waiver of disclaimer of coverage.   

 While most states do not recognize a third party’s private cause of action arising under the 

governing unfair claims act, some states do recognize a private cause of action by third-parties 

against carriers.  While Massachusetts has enacted legislation specifically providing a private 

cause of action by third-parties, West Virginia has enacted legislation specifically prohibiting a 

third-party claimant from pursuing a private cause of action and only permitting a third-party 

claimant to file an administrative complaint.   Compare Mass. Gen. Laws. Ch. 93A, § 9(1) 

(providing that any person whose rights are affected by another person violating Ch. 176D, §3(9) 

governing unfair claim settlement practices may bring an action for damages and such equitable 

relief) with W. Va. Code Ann. § 33-11-4a(a), 33-11-4a(b).  But see, Goff v. Penn. Mut. Life Ins. 

Co., 729 S.E.2d 890 (2012) (holding that upon the death of the insured, a primary beneficiary to a 

life insurance policy has standing to bring a statutory bad faith claim against the insurer pursuant 
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to the unfair claim settlement practices section).   In New Mexico, a private cause of action against 

an insurer for unfair and deceptive practices is available to third-party claimants in some 

circumstances (e.g. failure to settle) but not in other circumstances (e.g. declination of providing 

non-mandatory excess liability insurance coverage).  Hovet v. Allstate Ins. Co., 89 P.3d 69, 73 

(N.M. 2004); Jolley v. Associated Elec. & Gas Ins. Servs., 237 P.3d 738, 739 (N.M. 2010).  

However, the third-party claimant cannot bring an action against the insurance carrier until the 

underlying action between the claimant and the insured is concluded.  Hovet, 89 P.3d at 76-77.  

The Kentucky Supreme Court has concluded that its unfair claims provision provides for a private 

cause of action by third-parties by reasoning that “KRS 446.070 and KRS 304.12–230 read 

together create a statutory bad faith cause of action” and “that private citizens are not specifically 

excluded by the statute from maintaining a private right of action against an insurer by third party 

claimants.”   State Farm Mutual Automobile Insurance Company v. Reeder, 763 S.W.2d 116, 118 

(Ky. 1988). 

Delays in informing the insured that there may be no coverage under the policy while 

providing a defense may later result in waiver of the carrier’s right to disclaim coverage under the 

policy.  See Centennial Ins. Co. v. Tom Gustafson Industries, Inc., 401 So.2d 1143, 1144 (Fl. Ct. 

App. 4th dist. 1981) (providing that “a delay in informing the insured of a dispute as to coverage 

may result in estoppels of the insurer from contesting coverage if the insured can show that he has 

been prejudiced”); Merchants Indemnity Corp. of New York v. Eggleston, 37 N.J. 114, 179 A.2d 

5050 (1962) (holding that an insurer waiting nine months to issue a reservation of rights after 

having knowledge of all facts giving rise to possible right of disclaimer after defending the insured 

constituted a waiver of its right to disclaim).  See also, World Harvest Church, Inc. v. GuideOne 

Mut. Ins. Co., 287 Ga. 149, 10 F.D.C.R. 1528 (2010) (holding that insurer was estopped from 

asserting defense of noncoverage regardless of whether insured could show prejudice). 

IV. INDEPENDENT COUNSEL  

 

The jurisdictions are split as to whether a carrier has to retain independent counsel for the 

insured when coverage is at issue. 

The California Court of Appeals held in San Diego Navy Federal Credit Union, et al. v. 

Cumis Ins. Society, Inc., 162 Cal.App.3d 358 (1984), that when there is a potential conflict of 

interest between an insurer and its insured requiring the insured to retain independent counsel, the 

insurer is to pay for the independent counsel.   See Cal. Civ. Code § 2860.  See also, Nandorf, Inc. 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000010&cite=KYSTS446.070&originatingDoc=Ie9664a54e7a711d99439b076ef9ec4de&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000010&cite=KYSTS304.12-230&originatingDoc=Ie9664a54e7a711d99439b076ef9ec4de&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
http://www.gasupreme.us/sc-op/pdf/s10q0341.pdf
http://www.gasupreme.us/sc-op/pdf/s10q0341.pdf
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v. CNA Ins. Companies, 134 Ill. App.3d 134, 479 N.E.2d 988 (1985); Belanger v. Gabriel 

Chemicals, Inc., 787 So.2d 559 (La.App. 1 Cir. 2001); Parker v. Agricultural Insurance Co. 109 

Misc.2d 678, 440 N.Y.S.2d 964 (1981). 

Nevada recently held that an insurer was required to satisfy its duty to defend by permitting 

insured to select and pay reasonable costs for independent counsel when an actual conflict of 

interest exists; however, the Court noted that an insurer sending its insured a reservation of rights 

letter did not create a per se conflict of interest.  State Farm Mutual Automobile Insurance 

Company, 131 Nev. Adv. Op. 74, 357 P.3d 338 (2015).  Consistent with Nevada, Minnesota has 

made it clear that there must be an actual conflict of interest as opposed to an appearance of a 

conflict, including an insured requesting to be informed of the insured’s litigation while 

maintaining a declaratory judgment action against the insured.  See Mutual Service Cas. Ins. Co. 

v. Luetmer, 474 N.W.2d 365, 368-69 (Minn. App. 1991). Other jurisdictions have applied a per se 

rule that defending under a reservation of rights is a conflict of interest.  See Alaska Stat. Ann. § 

21.96.100(c) (2014); Pueblo Santa Fe Townhomes Owners' Ass'n v. Transcon. Ins. Co., 218 Ariz. 

13, 178 P.3d 485, 491 (App.2008);  Herbert A. Sullivan, Inc. v. Utica Mut. Ins. Co., 439 Mass. 

387, 788 N.E.2d 522, 539 (2003); Patrons Oxford Ins. Co. v. Harris, 905 A.2d 819, 825–26 (Me. 

2006).   

Other states have rejected the Cumis rule by reasoning that the insured is the sole client. 

See e.g. L & S Roofing Supply Co. v. St. Paul Fire & Marine Ins. Co., 521 So.2d 1298, 1303–04 

(Ala.1987); Higgins v. Karp, 239 Conn. 802, 687 A.2d 539, 543 (1997); Finley v. Home Ins. Co., 

90 Hawai’I 25, 975 P.2d 1145, 1152-53 (1998); Point Pleasant Canoe Rental Inc. v. Tinicum Twp., 

110 F.R.D. 166, 170 (E.D. Pa. 1986); In re Youngblood, 895 S.W.2d 322, 328 (Tenn.1995); Tank 

v. State Farm Fire & Cas. Co., 105 Wash.2d 381, 715 P.2d 1133, 1137 (1986).  

The California Supreme Court recently ruled that an insurance carrier could bring an action 

against its insured’s independent counsel under unjust enrichment for reimbursement of 

unreasonable and unnecessary fees that it had paid to the cumis counsel.  Hartford Casualty Ins. 

Co. v. J.R. Marketing, L.L.C., 61 Cal.4th 988, 353 P.3d 319 (2015).  In Hartford Casualty Ins. Co., 

the trial court issued an order, which was drafted by cumis counsel, requiring “the insurer to pay 

all ‘reasonable and necessary defense costs,’ but expressly preserved the insurer’s right to later 

challenge and recover payments for ‘unreasonable and unnecessary’ charges by counsel” in a case 

where Hartford was defending the insured against covered and non-covered claims.   Id. at 321-

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981130363&pubNum=602&originatingDoc=Ia1fac5aad34911d98ac8f235252e36df&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981130363&pubNum=602&originatingDoc=Ia1fac5aad34911d98ac8f235252e36df&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000003&cite=AKSTS21.96.100&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_4b24000003ba5
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000003&cite=AKSTS21.96.100&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_4b24000003ba5
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015512190&pubNum=0004645&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_4645_491&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_4645_491
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015512190&pubNum=0004645&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_4645_491&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_4645_491
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003355851&pubNum=0000578&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_578_539&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_578_539
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003355851&pubNum=0000578&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_578_539&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_578_539
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009369605&pubNum=0000162&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_162_825&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_162_825
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009369605&pubNum=0000162&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_162_825&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_162_825
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988017495&pubNum=0000735&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_735_1303&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_735_1303
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988017495&pubNum=0000735&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_735_1303&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_735_1303
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997036379&pubNum=0000162&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_162_543&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_162_543
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995067471&pubNum=0000713&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_713_328&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_713_328
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115106&pubNum=0000661&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_661_1137&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_661_1137
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115106&pubNum=0000661&originatingDoc=I8e5e0f2d65b611e5a795ac035416da91&refType=RP&fi=co_pp_sp_661_1137&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_661_1137


19 

 

22.  Due to Hartford being in breach of its duty to defend prior to this court order, Hartford was 

not able to benefit from California civil code limiting the rates charged by independent counsel to 

be limited to that actually paid by the insurer to attorneys retained in the defense of similar suits.  

Id. at 323 (citing Cal. Civ. Code § 2860).  Hartford incurred $15 million in defense fees and costs.  

Id.  In California, where the doctrine of unjust enrichment applies, “the law implies a restitutionary 

obligation, even if no contract between the parties itself expresses or implies such duty.”  Id. at 

326 (citation omitted).  In prior case law, the California Supreme Court allowed a carrier to 

restitution from the insurer for fees paid to independent counsel to defend non-covered claims.  Id.  

While the California Supreme Court “emphasiz[ed] that [its] conclusion hinges on the particular 

facts and procedural history of [the underlying litigation],” including the order providing that 

Hartford could pursue anyone for the overpayments, the Court held that the carrier was entitled to 

seek reimbursement directly from cumis counsel.  Id. at 327, 331-32.   

V. BEST SETTLEMENT PRACTICES  

 

Most states require that insurers “devise a litigation strategy (and make settlement offers 

within the policy limits) as if the insurer bore the full exposure.”  Transport Ins. Co. v. Post Express 

Co., 138 F.3d 1189, 1192 (7th Cir. 1998).  An insurer must give its insured’s interests “at least 

equal consideration with its own when the insured is a defendant in a suit in which the recovery 

may exceed the policy limits.”  Adduci v. Vigilant Ins. Co., 424 N.E.2d 645, 648 (Ill. App. 1981), 

Kavanaugh v. Interstate Fire & Casualty Co., 342 N.E.2d 116, 120 (Ill. App. 1975), McKinley v. 

Guar. Nat’l Ins. Co., 159 P.3d 884 (Idaho 2007).  Negligent failure to settle typically requires the 

insured establish (1) the claim is within the scope of coverage, (2) a demand was made that was 

within policy limits, and (3) the demand was such that an ordinary prudent insurer would have 

accepted it, considering the likelihood and degree of the insured’s potential exposure.  Yorkshire 

Ins. Co. v. Seger, 279 S.W.3d 755, 768 (Tex. App. 2007), G.A. Stowers Furniture Co. v. Am. 

Indem. Co., 15 S.W.2d 544, 547 (Tex. Comm’n App. 1929), Twin City Fire Ins. Co. v. Country 

Mut’l Ins. Co., 23 F.3d 1175 (7th Cir. 1994).  An insurer must settle, if possible, “where a 

reasonably prudent person faced with the prospect of paying the total recovery would do so.”  

Robinson v. State Farm Fire & Casualty Co., 583 So.2d 1063, 1067 (Fla. App. 1991).    

Various factors are considered in determining whether a failure to settle a case was 

“reasonable.”  Brown v. Guarantee Insurance Co., 319 P.2d 69 (Cal. App. 1958), Commercial 

Union Insurance Co. v. Liberty Mutual Insurance Co., 393 N.W.2d 161 (Mich. 1986).  California 
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courts have weighed the following:  (1) the strength of the claimant’s case on both liability and 

damages; (2) the attempts by the insurer to induce the insured to contribute to the settlement (in 

third-party claims); (3) the failure of the insurer to properly investigate so as to fully consider the 

evidence that exists against the insured; (4) any rejection of settlement advice from the insurer’s 

own attorney or agent; (5) the failure of an insurer to inform its insured of a demand or offer; (6) 

a failure to consider the amount of financial risk to which each party is exposed if there is a refusal 

to settle; (7) the fault of the insured in inducing the insurer to reject a demand by misleading the 

insurer as to the facts; and (8) other evidence that would establish or negate bad faith on the part 

of the insurer.  Brown, 329 P.2d 69.  Michigan considers additional procedural items such as:  (1) 

a failure to inform the insured of any relevant litigation developments; (2) a failure to keep the 

insured informed of all demands outside of policy limits; (3) a failure to solicit a demand or extend 

an offer when the facts warrant; (4) a failure to accept a reasonable compromise when the liability 

is evident and the damages are high; (5) a rejection of a reasonable settlement offer that is within 

policy limits; (6) an attempt to coerce the insured into contributing to a settlement that is within 

policy limits; and (7) creating undue delay in accepting a settlement demand that is within policy 

limits where a potential verdict is high.  Commercial Union Insurance Co., 393 N.W.2d 161.  

Failing to inexcusably meet a deadline placed on a policy limit demand or failing to timely pay 

policy limits where liability is extreme and damages are high may also result in a finding of bad 

faith.  Berges v. Infinity Ins. Co., 896 So.2d 665 (Fla. 2004). 

 A claim for bad faith based on an alleged wrongful refusal to settle for an amount within 

policy limits generally requires a reasonable offer where (1) the terms have been made clear 

enough to have created an enforceable contract resolving all claims at issue, Coe v. State Farm 

Mut. Auto. Ins. Co., 66 Cal. App.3d 981, 992-993 (Cal. App. 1977), (2) all third party claimants 

(if any) have joined in the demand (ibid.), (3) the demand provides for a complete release of all 

insureds; Strauss v. Farmers Ins. Exchange, 26 Cal. App. 4th 1017 (Cal. App. 1994); (4) and the 

time provided for acceptance did not deprive the insurer of an adequate opportunity to investigate 

and evaluate the insured’s exposure.  Critz v. Farmers Ins. Group, 230 Cal.App.2d 788, 798 (Cal. 

App. 1964).   

 In handling demands, whether within policy limits or above, the insurer must do more than 

just act reasonably—it must be able to prove that all steps taken in either negotiating a settlement 

or denying settlement was done reasonably.  Documenting the claim file and keeping accurate and 
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complete records of all communications and decisions within the claim analysis is essential.  All 

materials should be date stamped in order for the file to be reconstructed at a later date.  Bad faith 

claims with regard to settlement decisions are often determined by looking at all of the evidence 

and conducting an analysis of what was available at the time the settlement decisions were made. 

In addition to file stamping documents, all phone communications should be documented in 

writing and in as much detail as possible, including attempts to contact an insured or others integral 

to an investigation, even where the person called is not reached.  All activity including 

investigations in to damages should be noted by date within the file.  Dilatory behavior on behalf 

of an insurer can be the foundation upon which a bad faith claim is structured.   

 Notwithstanding the requirement to fully and completely document the claim file, the 

insurer must assume that everything within that file will be discovered by the party making a bad 

faith claim.  Brown v. Superior Court In and For Maricopa County, 670 P.2d 725, 734 (Ariz. 

1983).  Gratuitous comments in correspondence or memoranda should be avoided.  This is true for 

both those handling the claim on behalf of the insurance company as well as any counsel or experts 

retained by the insurance company.  Comments such as “this lady is such a liar” or “I’m sick of 

this guy” should never be included in any portion of the claim file.  However, it is important to 

document any difficulties that arise in dealing with the insured or claimant.  For example, an 

insured’s failure to timely respond to a demand for proof of loss, an unreasonable restriction on 

medical authorizations or failure to timely provide medical authorizations, a claimant or insured’s 

dishonesty relaying essential facts or where the claimant has otherwise delayed the investigation 

should all be things noted in detail within the file. 

VI. TIPS TO AVOID THE PITFALLS OF VIOLATIONS OF THE UNFAIR CLAIMS 

SETTLEMENT PRACTICES ACT 

 

 The following highlights some pointers that adjusters can do to avoid violating the Unfair 

Claims Settlement Practices Act: 

 Understand the governing law’s requirements for investigating and handling 

claims 

 Maintain diligent log notes 

 Manage the massive onslaught of daily activities 

 Accurately represent relevant facts and policy provisions 

 Timely affirm or deny coverage 
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 Provide adequate explanations for claim denials 

 Review of Settlement Values  

 Update evaluations regularly 

 Monitor cases appropriately  

 Single point of contact with the State Agency 

 




