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Hon. Ariel E. Belen (Ret.) is an accomplished mediator and arbitrator at JAMS. As a well-known figure
in Alternative Dispute Resolution (ADR) he has developed a diverse practice and is sought after in
many areas of conflict resolution. Judge Belen formerly served as an Associate Justice of the
Appellate Division, Second Department from 2008 until 2012 and served as a Justice of the New York
Supreme Court trial and appellate terms from 1995 until 2012. Justice Belen helped create the
Commercial Division in Kings County (Brooklyn) and then presided over complex commercial cases
from 2002 to 2005. Over the course of nearly 18 years of distinguished judicial service and during his
time at JAMS, Judge Belen has developed a reputation as a calm, intelligent, fair, and hardworking
neutral.
Since joining JAMS in 2012, Judge Belen has acted as an arbitrator or mediator in hundreds of
complex disputes covering a wide range of practice areas. As a result of his reputation on the bench
and his experience at JAMS, Judge Belen is also a highly sought after special master. In particular,
Judge Belen was appointed as the Federal Facilitator to guide the Joint Remedial Process in the New
York City stop and frisk and housing arrests class action settlements, as described in the Remedies
Opinion in Floyd v. City of New York, 959 F. Supp. 2d 668 (SDNY 2013). In this program, Judge Belen
is charged with assisting the City of New York and its residents with developing sustainable reforms to
the stop and frisk and housing arrest practices of the New York City Police Department through a
community based civic engagement and remedial process.
A prolific writer, Justice Belen co-authored New York Trial Notebook, a comprehensive trial practice
treatise. He was an instructor for many years at the New York State Judicial Institute where he taught all
newly appointed or elected New York judges in the art of judging.
Justice Belen is fluent in Spanish. He can effectively communicate with Spanish speaking litigants
and clients in all matters. Download Justice Belen's biography in Spanish.
ADR Experience and Qualifications
● Member, CPR Advisory Council: International Institute for Conflict Prevention & Resolution Panel of
Distinguished Neutrals, 2013-Present
● Chair, ADR Committee, New York County Lawyers Association, 2012-Present
● Member, Board of Advisors, Scheinman Institute on Conflict Resolution at the Cornell University
School of Industrial and Labor Relations, December 2015-Present
● Justice Belen presided for several years over the Jury Coordinating and Trial Assignment parts in
Kings County (Brooklyn). In this capacity, he settled hundreds of trial ready cases valued at
hundreds of millions of dollars and created innovative programs for early and efficient mediation
● Justice Belen is a frequent and sought after presenter of CLE programming on mediation,
arbitration, appeals and legal ethics for organizations such as ABA, PLI, NYCLA, NYCBA, HNBA,
AABANY, ABOTA, DANY, NYSTLA
Representative Matters
Since joining JAMS in 2012, Judge Belen has acted as a mediator or arbitrator in a wide range
disputes in the following practice areas:
●

Arbitration
❍ Chaired international arbitration matter concerning a breach of contract between major
international telecommunication conglomerates
❍ Chaired breach of contract arbitration involving termination of chief executive officer and
minority shareholder in a closely held corporation
❍ Chaired breach of contract arbitration involving independent contractor providing business
consulting services
❍ Arbitrated executive compensation and deferred compensation claims upon the termination
of a high level executive in a multinational corporation based in Europe
❍ Arbitrated civil rights matter involving alleged racial discrimination against party in a restaurant
❍ Arbitrated construction defect matter involving damages resulting from a burst water pipe in a
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landmark hotel converted into luxury condominiums
Arbitrated securities case arising from breach of fiduciary duty, negligent misrepresentation,
negligent failure to supervise, and aiding and abetting fraud
❍ Arbitrated breach of contract case in connection with a lawsuit involving expert consulting
services rendered and related payment issues
❍ Arbitrated age discrimination claim brought by an executive of a Fortune 100 company
❍ Arbitrated dispute concerning ownership and operation of a medical facility
❍ Arbitrated dispute over broker commission on purchase of property used to develop a major
commercial mall
Business/Commercial
❍ Mediated class action lawsuit arising from Sandy damages to waterfront property in lower
Manhattan
❍ Mediated business commercial dispute involving a breach of contract between a major hotel
conglomerate and major contracting company
❍ Mediated breach of contract dispute between business partners in an international joint
venture
❍ Mediated breach of contract dispute between individual and employing company related to
contractual bonus obligations
❍ Mediated several disputes concerning legal malpractice lawsuits
❍ Mediated case involving an internationally-based company relating to alleged
misrepresentation and breach of contract
❍ Mediated breach of contract case involving alleged fraud claims brought by international party
against American company
❍ Mediated breach of contract dispute concerning marketing services agreement
❍ Mediated dissolution of class action law firm
Construction
❍ Mediated construction defect case involving the installation of an HVAC system and the
damage caused by allegedly faulty functionality
❍ Mediated case involving claims arising from a freeze-up and water leakage of a pipe located
in an apartment building
❍ Mediated construction defect case involving a dispute between a major hotel conglomerate
and the manufacturers of an installed heat pump units in guest rooms
❍ Mediated breach of contract construction matter in connection with the construction of a 9story condominium building
❍ Mediated collapse of commercial building during construction of an adjacent luxury hotel in
lower Manhattan
Employment
❍ Mediated case arising from issues related to a separation agreement for law firm employees’
retirement/termination
❍ Mediated several FLSA disputes
❍ Mediated cases involving alleged discrimination, unlawful retaliation as a result of alleged
unlawful hostile work environments
❍ Mediated dispute involving employees’ failure to repay company-issued loan
❍ Mediated case involving employees’ termination due to disability caused by alleged workrelated injuries
Personal Injury
❍ Mediated several medical and dental malpractice cases
❍ Mediated several cases involving auto accidents where parties negotiated settlement
amounts ranging from two to twenty eight million dollars
❍ Mediated personal injury and fatality cases in connection with a 2008 crane collapse in New
York City
❍ Mediated case involving plaintiff’s alleged catastrophic injuries due to a slip and fall into a
New York City subway manhole
❍ Mediated personal injury case involving a bicyclist and a truck driver alleging catastrophic
injuries that required multiple major surgeries
❍ Mediated personal injury/premises liability case involving injuries sustained allegedly from an
attack on private property
❍ Mediated case involving injuries sustained for an allegedly faulty elevator
❍ Mediated several cases having to do with the results of knee, back, neck and shoulder
surgeries
❍ Mediated several cases alleging violations of the New York Labor Law, scaffolding statutes,
and regulations
International
❍ Chaired international arbitration matter concerning a breach of contract between major
international telecommunication conglomerates
❍

●

●

●

●

●

620 Eighth Ave. (NY Times Building) • 34th Floor • New York, NY 10018 • Tel 212-751-2700 • Fax 212-751-4099 • www.jamsadr.com

Hon. Ariel E. Belen (Ret.) (General Biography)

Page 3 of 4

Mediated a business commercial matter involving a joint venture with a Taiwanese firm and
the financial damages and partnership dissolution as a result of the terminated venture
❍ Served as a special master on a matter related to authority issues in a business commercial
case involving a Korean real estate contract
❍ Mediated a business commercial matter involving a breach of contract and alleged fraud
claims in a patent transaction between American and European parties
❍ Mediated a business commercial matter related to a breach of contract and
misrepresentation between American and Chinese parties
Special Master
❍ Serving as Facilitator for the Joint Remedial Process to be done in association with Floyd v.
City of New York stop and frisk and housing arrests class action settlements
❍ Serves as court appointed trustee to manage multi-million dollar trust estate that requires
financial oversight of assets, investments and property during pending litigation in the New
York Commercial Division
❍ Served as court appointed special referee for damages in a legal malpractice matter
❍ Served as court appointed mediator in federal bankruptcy case related to the construction of a
luxury skyscraper in midtown Manhattan
❍ Serving as special discovery master in a securities arbitration
❍

●

Honors, Memberships, and Professional Activities
● Select Honors
❍ New York State Bar Association Commercial and Federal Litigation Section, Tenth
Anniversary Award, 2002
❍ William Goldstein Memorial Award, Association of Law Secretaries of the Supreme and
Surrogate’s Courts, 2007
❍ Hon. John Carro Award for Judicial Excellence, Association of Judges of Hispanic Heritage,
2010
❍ Puerto Rican Bar Association Award Recipient, 2007
❍ Saint Thomas More Award, Catholic Lawyers Guild of Kings County, 2007
❍ Jurist of the Year Award, Metropolitan Black Bar Association, 2005
❍ Award of Meritorious Service, The Catholic Lawyers Guild of Kings County, 2003
❍ Kings County District Attorney Jurist Award, 1997
● Memberships
❍ Member, CPR Advisory Council: International Institute for Conflict Prevention & Resolution
Panel of Distinguished Neutrals, 2013-Present
❍ Member, Board of Advisors, Scheinman Institute on Conflict Resolution at the Cornell
University School of Industrial and Labor Relations, December 2015-Present
❍ Chair, ADR Committee, New York County Lawyers Association
❍ Member, Committee on Character and Fitness, Appellate Division, First Department,
Supreme Court of the State of New York
❍ Member, Cornell University Committee on Alumni Trustee Nominations, 2013-present
❍ Vice Chair, Cornell University Council, 1998-2010
❍ Member, Cornell University Council, 1996-present
❍ Member, New York State Bar Association, Commercial and Federal Litigation Section,
Executive Committee
❍ Member, New York State Bar Association, Committee on Civil Practice Law and Rules
❍ Member, New York City Bar Association, Labor and Employment Committee
❍ Member, United States District Court, Southern District of New York, Bankruptcy Mediation
Panel
❍ Member, Hispanic National Bar Association, Task Force on Judicial Selection
● Professional Activities
❍ Fellow, Advanced Science and Technology Adjudication Resource Center
❍ Vice Chair, Franklin H. Williams Judicial Commission on Minorities, New York State Unified
Court System, 1998-2015
❍ Founding Member, The Cervantes Society, 1996-present
❍ Member, Task Force to Implement the New York State Unified Court System’s Program on the
Profession and the Courts Subcommittee on Mandatory Continuing Legal Education
Subcommittee on Part 130 of the Rules of the Chief Administrator, 1996-1997
❍ Member, Supreme Court Justices Association of the City of New York
❍ Member, Brooklyn Bar Association
❍ Member, Cornell Latino Alumni Association
❍ Member, Puerto Rican Bar Association
● Publication
❍ Co-author along with Edward Birnbaum and Carl Grasso, New York Trial Notebook, (James
Publishing, 2008) (supplemented annually), an 850-page comprehensive practice treatise for
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the trial of a civil case in New York
Lectures and Teaching
❍ Presented to a delegation of attorneys from the Japanese Medical Malpractice Information
Center, “Medical Malpractice Mediation in New York”, JAMS, 2014
❍ Moderator, Constructive Perspectives, "Are New York's Construction Safety and Insurance
Laws Serving the Public?", New York City Bar Association, March 2014
❍ Moderator, CLE Program, "Effective Techniques in Mediation Advocacy", JAMS, February 2013
❍ Speaker, "2013 CPLR Update: 2012-2013 Major Appellate Decisions", Colombian Lawyers
Association, April 2013
❍ Moderator, "Effective Techniques in Mediation Advocacy", Asian American Bar Association of
New York, April, 2013
❍ Moderator, "Bootcamp for Lawyers: The Ultimate Trial Clinic", New York State Trial Lawyers
Institute, May 2013
❍ Served as a member of the New York State Unified Court System Civil Law Curriculum
Development Committee and taught for many years at the New York State Judicial Institute
❍ Cornell Extern and Shadow Programs and the Brooklyn Law School Judicial Clerkship
Clinical Program. Clinical programs at Hofstra Law School, Brooklyn Law School, and St.
John’s University Law School

Background and Education
● Associate Justice, Appellate Division, Second Department, Supreme Court of the State of New
York, 2008-2012
● Justice of the Supreme Court of the State of New York, 1995-2012
❍ Administrative Judge, Civil Term, Supreme Court, Kings County, 2007-2008
❍ Associate Justice, Appellate Term, Supreme Court, Second and Eleventh Judicial Districts,
2005-2012
❍ Justice of the Commercial Division, Supreme Court of the State of New York, 2002-2005
● Chief, Bronx Borough Office, City of New York Law Department, Office of the Corporation Counsel,
Tort Division, 1994-1995
● Deputy Chief, Brooklyn Tort Division, City of New York Law Department, Office of the Corporation
Counsel, 1993-1994
● Assistant Corporation Counsel, City of New York Law Department, Office of the Corporation
Counsel, 1990-1993
● Supervising Attorney, Legal Aid Society of New York, Criminal Defense Division, 1986-1989
● Criminal Trial Attorney, Legal Aid Society of New York, Criminal Defense Division, 1981-1986
● J.D., with Specialization in International Legal Affairs, Cornell Law School, 1981
● B.A., cum laude, Brooklyn College, 1978
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We Need More Diversity In Mediation
Law360, New York (March 15, 2013, 12:22 PM ET) -- Imagine two parties
locked in a bitter and acrimonious dispute that has gone through six years of
hotly contested litigation. Claims of contract and fiduciary breach, unjust
enrichment, waste and fraud have been hurled back and forth. At issue are
the ownership and control of at least a dozen New York commercial and
residential properties valued in the tens of millions of dollars. There have
been multiple appearances, depositions, motions, referrals to referees for
hearings and the prospect of more of the same, both scheduled and
unscheduled, ad infinitum.
Ariel E. Belen

The litigants in this case were associated for nearly 40 years and had built up
this large real estate enterprise from scratch. Unfortunately, they had a major and seemingly irreparable
falling-out. They were now perfectly willing to do legal battle until the last man was left standing. One of
the litigants was a Latino immigrant, who felt deeply wronged by his former partner. While he was
somewhat fluent in English, he often drifted into Spanish when he fumed with his attorney who was
minimally conversant in that language. They were no closer to resolving this case than they had been at
its commencement.
It is an axiom of mediation that emotional forces can disrupt communication and produce
nonproductive, if not outright irrational, decision-making. Apparently, that was what was happening in
this case. Although the broad outlines of the settlement should have been apparent to both sides for a
long time, what was missing was the ability of a mediator to get beyond the parties’ and, in particular,
the Latino litigant’s huge emotional investment. Luckily, this case recently settled with the assistance of
a mediator who was Latino and fluent in Spanish.
What altered the negotiations was that the mediator almost always spoke in Spanish with this litigant
and always listened very carefully to what he said and to what he did not say. Indeed, it has been said in
the mediation context that “people can’t really listen until they’ve been heard.” It took conversing with
this litigant in his primary language, hearing and empathizing with his struggle to come to America,
settle here and build this enterprise — and not merely poring over contracts, ledgers, mortgages and
deeds — to allow him to feel that he “had been heard.”
At first small talk and then more in depth conversations about extraneous matters such as family,
politics, holidays, even Latin cuisine, became critical in gaining the trust necessary for this tough
businessman to see the mediator as a truly neutral deal broker who could help resolve this litigation,
which involved his life’s work and had completely consumed him. The cultural connection between the
mediator and the litigant positively affected the litigant’s confidence that his views were being
understood and respected, and this allowed him to eventually agree to a compromise with his former
business partner. This settlement, however, would be a rarity in today’s world of alternative dispute
resolution because of the scarcity of Latino ADR practitioners in the United States.

Mishell Parreno Taylor
Shareholder

501 W. Broadway
Suite 900
San Diego, CA 92101
main: (619) 232-0441
direct: (619) 515-1823
fax: (619) 232-4302
mtaylor@littler.com

Focus Areas
Litigation and Trials
Discrimination and Harassment
Class Actions
Wage and Hour
Policies, Procedures and Handbooks

Overview
Mishell Parreno Taylor focuses her legal career on representing employers of all sizes, ranging from local to global
corporations on a broad spectrum of employment law issues. She has extensive experience in handling employment
litigation in federal and state courts and administrative agencies across the country, including California, Texas, South
Carolina, Arkansas and Alabama. Her experience includes defending clients against individual and class-wide claims
of discrimination, harassment, wrongful termination and retaliation. Additionally, she aggressively handles both
individual and class action wage and hour litigation in matters involving claims of missed meal and rest periods, unlawful
deductions, misclassification and off-the-clock work. Not only has she successfully defeated claims at the dispositive
motion or class certification stage of litigation, she has successfully litigated an all defense verdict in the Southern District
of California involving claims of national origin and race discrimination and retaliation. She also co-chaired a two week
arbitration in which she obtained a complete defense verdict on allegations of wrongful demotion and retaliation against
several company executives.
Mishell distinguishes herself from many of her peers with her ability to effectively handle employment compliance
and litigation in circumstances involving a multilingual and multicultural workforce. Having been born in Guayaquil,
Ecuador and being a native Spanish-speaker, she is able to appreciate the cultural differences and nuances inherent
when communicating with Spanish-speaking employees. This advantage has enabled Mishell to obtain key testimony
and evidence allowing her to prevail in motion practice and at the trial stage of litigation in both individual party and
1

Mishell Parreno Taylor

class action matters. In collaboration with members of Littler Global, she serves as the U.S. liaison for multi-national
corporations operating or seeking to grow their global footprint in Latin America to ensure compliance with labor laws
in multiple jurisdictions across Latin America. Similarly having Texas roots helps her clients in Texas feel she is a trusted
advisor regarding knowledge of California employment law and capable of managing any legal challenges they may
encounter in California.
In addition to her strong litigation experience, Mishell has extensive experience in advising employers on all aspects of
the employer-employee relationship. She assists employers in identifying and preventing problems before they arise
through compliance analysis and development of workplace policies and procedures. She advises employers how to
effectively handle:
• Workplace investigations
• Accommodation and interactive process compliance
• Wage and hour compliance
• Employee terminations
Mishell is an active member of several of the firm’s practice groups: Complex Litigation and Jury Trials, Leaves of Absence
and Disability Accommodation, Wage and Hour, and International Employment Law. She is also a member of the firm’s
Labor-Latin America and Spanish Services groups.
Mishell previously served as a commissioner on the Police Officer's Civil Service Commission for the City of Houston.
While in law school, she assisted families in immigration matters and successfully argued a client's claim for political
asylum. She was also an articles editor of the Houston Business and Tax Law Journal.

Professional and Community Affiliations
•
•
•
•
•
•
•

Member, American Bar Association
Member, Hispanic National Bar Association
Member, National Employment Law Council
Member, Labor and Employment Section, San Diego Bar Association
Member, International Law Section, San Diego Bar Association
Member, San Diego La Raza Lawyers Association
Member, Pro Bono Committee, State Bar of Texas

Recognition
•
•

Golden Key National Honor Society
Psi Chi, International Honor Society in Psychology
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Education
J.D., University of Houston Law Center, 2003
B.A., University of Houston, 1999, cum laude

Bar Admissions
California
Texas

Courts
U.S. Court of Appeals, 8th Circuit
U.S. Court of Appeals, 9th Circuit
U.S. District Court, Eastern District of California
U.S. District Court, Central District of California
U.S. District Court, Southern District of California
U.S. District Court, Southern District of Texas
U.S. District Court, Eastern District of Arkansas
U.S. District Court, Western District of Arkansas

Languages
Spanish

Publications & Press
January 4, 2016
Littler Elevates 15 Attorneys to Shareholder
Littler Press Release
May 23, 2012
Social Media in the Workplace
Noticias Univision
August 2004
Workplace Safety and Health
2004 Bake Trends
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Speaking Engagements
May 7, 2015
Working with a Multi-Lingual, Multi-Cultural Workforce
Littler Mendelson, Phoenix, AZ
February 24, 2015
Employment Laws Affecting California Businesses in 2015
Otay Mesa Chamber of Commerce, Otay Mesa, CA
November 11, 2014
Legal Careers
Employment and Labor Law Society - California Western School of Law

Books & Book Chapters
•

Statutory Rights under California Law, Chapter 3, The California Employer, Littler Mendelson and LexisNexis,
chapter co-editor, 2009
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Marcos Daniel Jiménez
Partner
Miami, New York
T: +1 305 329 4458
F: +1 305 347 6500
E-mail

Marcos Daniel Jiménez (Marc) is a partner in McDermott Will & Emery LLP’s Miami and New York offices. He concentrates his practice on highprofile and complex litigation, internal investigations and white-collar criminal defense.
During 2002-05, Marc served as U.S. Attorney for the Southern District of Florida, directing the 230-lawyer office and supervising nationally
significant investigations and prosecutions involving white-collar crime, national security and terrorism, money laundering and narcotics trafficking,
as well as a sweeping array of other matters. During his tenure, Marc was appointed to serve on the Attorney General’s Advisory Committee of
U.S. Attorneys and headed the nation’s largest Organized Crime Drug Enforcement Task Force. Earlier in his career, Marc served as an Assistant
U.S. Attorney from 1989-92, successfully first-chairing criminal trials and arguing appeals in the U.S. Court of Appeals for the Eleventh Circuit.
In addition to his service as U.S. Attorney, Marc has significant experience in high-stakes matters. He was a member of President Bush’s legal
team in the Bush v. Gore cases in 2000. Marc played a key role in the constitutional challenge to the government’s detention of refugees in
Guantanamo during the 1994 Cuban rafter crisis, Cuban American Bar Association v. Christopher, 43 F.3d 1412 (11th Cir. 1995), for which he was
featured in The American Lawyer and accepted the Florida Supreme Court’s Pro Bono Association Award on behalf of the refugees’ lawyers.
Marc’s advocacy skills are recognized in numerous publications, including Best Lawyers in America and Chambers USA (noted as a “compelling
presence in the courtroom,” “brilliant, extraordinarily well prepared and incredibly polished”). Marc was profiled in The National Law Journal’s 2011
“Winning” issue and selected by the Daily Business Review as South Florida’s “Most Effective Lawyer” in the Complex Business/Civil Litigation
category in 2011.
Marc is an active community and bar leader. He has chaired the Florida Bar’s Attorney-Client Privilege Task Force, as well as Florida’s Third
District Court of Appeal Judicial Nominating Commission, and served on the Board of Trustees of Baptist Health Systems, South Florida’s largest
health care organization. He is currently a member of an ABA dialogue group that regularly meets with the U.S. Attorney General and his staff.
Born in Havana, Cuba, Marc is fluent in Spanish. He graduated third in his class from the University of Miami School of Law, was an associate
editor of the University of Miami Law Review, and is a member of Iron Arrow, the University’s highest honor.
Representative Civil Cases
●

Co-counsel for TD Bank, N.A. in numerous civil actions in South Florida state and federal courts relating to one of the nation’s largest Ponzi
schemes (orchestrated by disbarred attorney Scott Rothstein).

●

Lead counsel for performing artist Armando Christian Perez p/k/a Pitbull and other musicians in their successful First Amendment defense
against the right of publicity action brought by actress Lindsay Lohan under New York law for the mention of her name in the international hit
song “Give Me Everything,” which rose to No. 1 on the Billboard Hot 100 chart. Lohan v. Perez, et al., 2013 U.S. Dist. LEXIS 24049, - - - F. Supp. - - (E.D.N.Y. Feb. 21, 2013).

●

Lead counsel for Verizon Communications in trial victory enforcing noncompete and other restrictive covenants under New York law against a
former high-ranking executive of Verizon’s data center business, after the court consolidated the trial on the merits with Verizon’s motion for
preliminary injunction. Verizon Commc’ns, Inc. v. Hernandez, Case No. 13-20121 (S.D. Fla. Feb. 27, 2013).

●

Lead counsel for Florida Blue Cross and Blue Shield in successful defeat of class certification in a landmark case challenging Florida Blue’s
and various HMOs’ compliance with Florida’s prompt pay statutes. Westside EKG Assocs. v. Blue Cross and Blue Shield of Fla., Inc., et al., Case
Nos. 01-016184, 08030982 (07) (Broward County Circuit Court, Complex Litigation Unit, Feb. 13, 2013).

●

Lead counsel in hard-fought preliminary injunction for Verizon Wireless in its RICO action against the nation’s largest premium text message
service provider, including successful argument on appeal to the U.S. Court of Appeals for the Ninth Circuit. Cellco P’ship v. Hope et al., 2011
U.S. Dist. LEXIS 53713, 2011-1 Trade Cas. (CCH) P77, 447 (D. May 11, 2011) (preliminary injunction); Cellco P’ship v. Hope et al., 2012 U.S.

App. LEXIS 3914 (9th Cir. Feb. 27, 2012) (appeal).
●

Lead trial and appellate counsel for CDR Créances, S.A.S., a French government instrumentality, in a complex fraud action where he secured
final judgment striking the defendants’ pleadings and awarding CDR title to properties worth at least $75 million after the defendants “engaged
in a massive and unprecedented scheme to defraud” the trial court. Empire World Towers, LLC v. CDR Créances, S.A.S., 89 So.3d 1034(Fla. 3d
DCA 2012).

●

Lead trial counsel for Verizon Wireless, obtaining a complete victory in a rare trial of a deceptive trade practices action brought by the Florida
Attorney General’s Office seeking $20 million in damages and additional penalties against Verizon’s affiliate, Alltel Communications, Inc.,
relating to its alleged negative option practices in subscribing approximately 450,000 Florida customers to Alltel’s roadside assistance feature.
State of Fla., Office of Attorney General v. Alltel Commc’ns, Inc., Case No. 06-2520 (Leon County Circuit Court).

●

Co-counsel for three Florida state agencies in a class action civil rights challenge where Florida’s pediatricians and pediatric dentists seek
Medicaid reimbursement rate increases totaling several hundred million dollars per year. Florida Pediatric Society, et al., v. Agency for Health
Care Administration, et. al., Case No. 05-23037 (S.D. Fla.).

●

Lead counsel for Verizon Wireless, obtaining dismissal with prejudice of contract and fraud claims by a former distributor and successfully
arguing the appeal of the ruling. Celluland USA, Inc. v. Verizon Wireless, 981 So. 2d 1209 (Fla. 3d DCA 2008).

●

Co-counsel to the Prime Minister and Finance Minister of Dubai in successful dismissal of Alien Tort Statute claims relating to the sport of camel
racing. Mother Doe I v. Maktoum, 632 F. Supp. 2d 1130 (S.D. Fla. 2007).

●

Lead counsel for The Coca-Cola Company’s successful motion to dismiss Alien Tort Statute claims relating to the murders of bottling plant
workers in Colombia. Sinaltrainal v. The Coca-Cola Co., 256 F. Supp. 2d 1345 (S.D. Fla. 2003).

Representative White-Collar Matters and Internal Investigations
●

Conducted internal investigation related to accounting fraud for a large company in the leisure industry.

●

Represented Am Law 100 firm in investigation of partner’s potential involvement in fraud and money laundering.

●

Conducted internal investigation for a major university involving the activities of its athletic department.

●

Conducted internal investigation for an HMO relating to the activities of its executives.

●

Defended European national in nationally significant intellectual property prosecution involving the recording of live performances.

●

Defended European business executive and successfully obtained pre-trial diversion of federal charges relating to alleged interference with
airline flight crew.

Other Selected Honors/Recognitions
●

Named one of the nation’s 100 most influential Hispanics, Hispanic Business Magazine, October 2002.

●

Distinguished Public Service Award (highest citizen honor), United States Coast Guard, June 2005.

Language
●

English

●

Spanish

Education
●

University of Miami School of Law, J.D., magna cum laude, 1983

●

University of Miami, B.A., magna cum laude, 1980

Related Services
Antitrust & Competition
Class Action
Health Care Compliance and Defense Resource Center
Trial
White-Collar & Securities Defense

Related Information
Accolades
Events
Media Mentions
Newsletters
Press Releases
Publications
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Familiarity with cultural nuances, fluency in a language and diverse life experiences can be tremendously
beneficial in the resolution of a dispute. A mediator or arbitrator who has these qualities may be much
better suited to facilitate the disposition of a case precisely because so much of what drives litigation
has to do with hidden agendas and personal idiosyncrasies that a culturally attuned ADR practitioner
would be in a much better position to identify, comprehend and address. It has been said that “ [a]
mediator’s ability to navigate the cultural differences across disputing parties is paramount for success
of dispute resolution … cultural competence is an essential skill in a mediator’s tool-kit … . Cultural
competence is a central skill a mediator must master.”
Unfortunately, even as the United States becomes more and more diverse, there is a dearth of
professional mediators from minority backgrounds.
Anecdotally, the evidence is very strong that among the thousands of mediators and arbitrators selected
to resolve disputes every year, it is rare that a minority ADR practitioner is chosen.
Corporations, on the other hand, have long recognized the benefits of diversity in the workplace. Justice
Sandra Day O’Connor noted the same when she cited General Motors' amicus brief in her majority
opinion in Grutter v. Bollinger for the proposition that, “(T)hese benefits are not theoretical but real, as
major American businesses have made clear that the skills needed in today’s marketplace can only be
developed through exposure to widely diverse people, cultural ideas and viewpoints.”
Indeed, a recent report by Forbes Insights based on a survey of 321 executives of large global
enterprises with annual revenue of more than $500 million dollars found, among other things, that,
“Diversity is a key driver of innovation and is a critical component of being successful on a global scale.”
Notably, corporate law departments have significantly outpaced major law firms in the area of diversity.
The rate of lawyers of color becoming general counsel is significantly greater than that of minority
attorneys achieving partnership in major law firms.
Ironically, although large corporations have seen the value in diversifying their workforces, management
and law departments, when these same corporations are considering or actually engage in litigation,
their selection of diverse neutrals to mediate these disputes is often hampered by the lack of minority
ADR practitioners. Like the lack of women ADR practitioners, this phenomenon is mainly attributable to
what has been called both “supply side and demand side obstacles.”
In the United States, most ADR practitioners come from the ranks of the judiciary or the senior levels of
law firm practices. Since minorities are underrepresented in both of these forums, a supply-side or
“pipeline” problem exists for the development of minority neutrals. Indeed, the diversity picture at New
York City law firms, for example, is “stagnating,” which only serves to lessen the potential number of
minority neutrals coming through the ADR pipeline in New York City.
Compounding this problem of limited supply is the problem of demand. Neutrals are hired based on the
consent of the parties to a dispute. Law firms that retain neutrals tend to hire neutrals with whom they
are familiar from prior engagements. Since minority neutrals are few and far between, they are much
less likely to have been previously retained. Consequently, the demand for their selection is much less.
The same supply-side and demand-side problems tend to exist for women in ADR.
These problems in the development and retention of minority neutrals exist even as the United States
population grows more and more diverse. For example, more than half the growth of the total
population of the United States between 2000 and 2010 was due to the increase in the Hispanic
population, and that population itself grew by 43 percent. The number of Latino ADR practitioners has
not kept anywhere near pace with this growth.

We live in an increasingly interconnected global marketplace and United States corporations doing
business nationally and internationally could well profit by engaging ADR practitioners who are familiar
with these diverse cultures.
Corporations have recognized the value of diversity in their workforces and legal departments. Would
they add value to their litigation efforts by selecting minority ADR practitioners? All the evidence tends
to point in that direction.
--By Hon. Ariel E. Belen, JAMS
Hon. Ariel E. Belen (Ret.) is a panelist with JAMS in New York, and served an associate justice of the New
York Supreme Court trial and appellate terms since 1995.
The opinions expressed are those of the author and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
All Content © 2003-2013, Portfolio Media, Inc.
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The mediator as process designer
By Richard Chernick, Esq.

A mediator is a facilitator who has the skill to work around
or overcome obstacles to settlement created by parties or
their counsel. In particular, when negotiations have gotten
the parties close to a settlement, the skilled mediator is
able to keep negotiations moving even when the parties are
prepared to give up.
If the impasse concerns a disagreement about the likely
outcome of a legal or factual issue, and all facilitative efforts
at reconciling the parties on the disputed issue have failed,
the mediator might suggest some evaluative device to assist
the parties in compromising on that issue. Examples include
an independent, third-party appraisal to establish the value
of a disputed asset (on a binding or non-binding basis) or
an opinion on a disputed legal issue by an expert in the field
respected by both sides (this might even be the mediator
herself), or a structured resolution of that limited issue by
arbitration or reference, again on a binding or non-binding
basis.
Disputed legal issues might also be addressed in the
underlying litigation if there is a pending case by the filing
of dispositive motions prior to continuing with the mediation
process if such determination is crucial for one or both of the
participants. The mediator thus helps the parties to agree on
a process which will give them additional information about
the point in dispute (or a binding resolution as the case
may be) with the intent of moving the entire case toward
resolution.
If the issue involves the range of possible damages, a
baseball arbitration might be an acceptable resolution to the
parties. The agreed arbitrator would hear evidence relevant
to the disputed claim and must select the valuation proposed
by one side or the other and no different number. (A highlow arbitration establishes an agreed floor and a ceiling,
but permits any result in between those numbers.) Again,
the mediator might suggest a structure for the process
and might assist in the selection of the arbitrator. In some
cases the parties would be willing to submit the matter to
the mediator, as arbitrator. Appropriate waivers should be
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obtained in that event. This process choice assumes that the
mediator has already explored integrative (win-win) solutions
and has exhausted efforts to make the pie larger.
Finally, if the sticking point in the process is mistrust that a
party will perform obligations which are the subject of the
settlement agreement, the mediator might help the parties
to structure the mediated agreement so that it protects
against non-performance; the skilled mediator can give the
parties some confidence that the agreement reached will be
enforceable and might suggest provisions that will encourage
performance as well as a dispute resolution provision in the
settlement agreement itself that will assure swift resolution
of such disputes if they arise. Such agreements may name
the mediator as mediator and/or arbitrator of such disputes
(again with appropriate waivers).
If a global settlement cannot be reached, the mediator might
attempt to achieve settlement of one of several claims or
of one of several parties. Even clarification of the claims,
based on the parties’ discussions during the course of the
mediation, is of value to the later efficient resolution of the
dispute.
The last service that the mediator can provide to the parties
where no further agreement seems possible is to address the
process by which the dispute will be resolved. The mediator
is now armed with information about how the parties
assess the issues in dispute and which elements are more
important and which less important to the final outcome.
Thus, the mediator might make suggestions about efficient
resolution of the dispute. If the key issue is determination of
the value of a disputed asset, perhaps that issue ought to
be bifurcated and determined first, perhaps by arbitration
or a binding appraisal process or a combination of the two.
Once this value is established between the parties, perhaps
a later mediation session would allow the parties to resolve
remaining (less contested) issues between them. In the event
resolution is not achieved, a final adjudicatory process might
be agreed upon to bring the matter to a close. Arbitration or
a general reference might be acceptable choices.

Every dispute is susceptible to “deconstruction” in this
manner. The mediator, who is a process expert, ought to
be able to diagnose the dispute and make suggestions
about appropriate process choices. The mediator also
ought to assist the parties in fashioning an agreement which
sequences each step of the resolution process so that there
is an enforceable obligation to participate in each step to final
resolution and so that the final resolution will be enforceable.
It is crucial that the mediator understands how each process
works and how to make it enforceable. Many “creative”
dispute resolution agreements flounder on account of
process errors or misidentification of the agreed process.
See Old Republic Insurance Co. v. St. Paul Fire & Marine
Insurance Co., (confusion between binding and non-binding
arbitration and judicial reference); Sy First Family Limited
Partnership v. Cheung, (confusion between arbitration and
judicial reference); Elliott & Ten Eyck Partnership v. City of
Long Beach, (designating trial judge as “arbitrator”).
The mediator as process designer has the responsibility to
help the parties achieve an effective process that addresses
their unique needs and that will be enforced by a court in the
event of a disagreement.

Richard Chernick, Esq. is an arbitrator, mediator and Vice
President and Managing Director of the JAMS Arbitration
Practice. He is a former chair of the ABA Dispute Resolution
Section. He can be reached at rchernick@jamsadr.com.
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Mediations need a plan of action
By Shirish Gupta

W

ant to improve your
performance at a mediation? Here are seven
concrete ways:
1. Have clear, definable goals
One of the first questions I ask
each side in mediation is, “What
can I help you accomplish today?”
Rarely do I hear back a clear, definable goal. But without a goal,
you and your client are unable to
measure whether or not you’ve
achieved what you wanted.
And by goal, I don’t just mean
“get $X from the other side.” Goals
could be as simple as getting a demand, finding out the answer to an
open factual question, or seeing if
your counterparty is open to a creative solution. They can be as broad
as settling all past and future litigation or setting a business process
to avoid future suits (aka lasting
peace), or as Google and Microsoft recently decided, settling all
pending suits and starting to work
together.
2. Make the goals optimistic, but
reasonable
In my negotiation class, we
spend a fair bit of time on goal
setting. At the beginning of the semester, the students all aim too low,
trying to just get a deal done rather
than seeing what they can achieve.
They set their bottom line as their
goal. A bottom line is the final fallback position, not what you hope to
achieve. If your goal is your bottom
line, you’ll concede quickly and often.
Instead, set your goal at the higher end of reasonable based on each
side’s perceived leverage.
3. Prepare a give/get/guard information plan
One of the first lessons in my
negotiation class is preparing a
give/get/guard information plan to

determine what information you:
(1) want to convey (facts/law favorable to you, risks you recognize
but minimize); (2) need to get from
them (warts and fears); and (3)
don’t want to reveal (the smoking
gun).
These elements are essential to
ensuring a productive negotiation.
With an information plan in place,
the mediation will be more focused
and you can control the tempo and
subject matter. Plus, it helps keep
your client in check from bringing
up extraneous issues.
4. Give a rationale for your positions; it’s not just about money
Near the end of a negotiation,
the reason behind the parties’ positions often disappears. It becomes
a number untethered to the facts of
the case. Instead, the offer/demand
is a based on what the parties think
will get the deal done.
But jumping to that style of negotiation too early is a lost opportunity to anchor your opponent. For
example, in a patent cases or securities class actions, justifying your
number based on past settlement
percentages suggests that your position has a rational basis and tends
to give it credibility. In wage &
hour cases, the employee could justify a move by saying she’s waiving waiting time penalties or will
assume that a higher percentage of
breaks were taken.
5. To steel your client, make money tangible
Anyone who has bought a house
in the last decade can attest that
once you get into negotiations in
the six figures and beyond, it feels
like play money. We don’t carry
$10k let alone $200k in our wallets, so our minds have difficulty
conceptualizing those figures. If
you want to be a tougher negotiator or help your client not make
huge moves, convert that money
into something tangible, like head-
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count, a physical asset or a project.
For example, think of every $100k
move as a full-time equivalent or
a marketing campaign and how
that would affect the client’s longer-term finances.
6. Prepare yourself and your client for impasse
Impasse is a normal part of a
negotiation. However, it’s also
disheartening, especially when
you’ve made great progress and
are near resolution. In one recent
mediation, the plaintiff was making
$100k moves while the defendant
was making $5k moves. After a few
rounds, neither party was pleased
with the expected midpoint and
wanted the other to make bigger
moves. The mood in both rooms
turned sour and the clients were
dejected, thinking the process was
going to fail. After a brief break,
one side decided that it needed the
settlement and made a move with
a face-saving justification and the
matter soon resolved.
The moral is that impasse will
happen and it is normal to get frustrated by it. With some face saving,
the negotiation can soon get back
on track. It might not be that day,
but it’ll happen, especially when
the mediator keeps communicating
with the parties.
7. Use the joint session to your
advantage
One of the biggest lost opportunities in mediation is when parties
and their lawyers do not want to be
in the same room as their counterparty. Whether because of person-

ality conflict, bad blood or mediation norms, parties often ask not to
see the other side.
As lawyers, we’re trained on
judging sincerity and credibility (aka how the witness would do
on the stand). So, avoiding a joint
session is a lost opportunity to hear
directly from and gauge the principals and key witnesses. And if
you’re confident in your own witnesses and case, have the other side
hear from them directly.
Even post-discovery, joint sessions are a valuable opportunity.
You, as a trial lawyer are a master
at connecting and communicating
with people. Setting aside reactive
devaluation, why have an intermediary present your facts/arguments
when you’re the expert on the
case and a master at presentation?
Where possible and productive, try
to stay in joint session so you can
use your analytical, evaluative and
persuasive skillset.
Applying these seven tips will
make you a more effective advocate and negotiator at your next
mediation.
Shirish Gupta is an award-winning
full-time mediator and arbitrator
with JAMS. His mediation practice
focuses on IP, employment, commercial, health care and insurance
matters. He also teaches negotiation
at UC Hastings. You can reach him
at sgupta@jamsadr.com.

SHIRISH GUPTA
JAMS
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Mediation Advocacy –
Countdown to a Successful Mediation
By Barbara A. Reeves Neal, Esq.

Lawyers and mediators sometimes fail to appreciate that
a mediation requires as much advance planning and
consideration of strategy as a trial. Too often, lawyers
(and some mediators) pick up the file a day or two in
advance (at best) and wing it, relying on their advocacy
skills and smarts to negotiate their way through the
mediation day. This approach does not serve the needs
of everyone involved. By using the following mediation
countdown, everyone will come to the table prepared.
1. Develop a Timeline
Using the tools below, if you are counsel representing
a party, decide when you want the mediation, and
then plot your timeline just as if it were a trial date. List
all the tasks you need to do: prepare case analysis;
educate clients on the mediation process and their
role; and identify client positions and those of the other
side. Be sure to allow for significant trial events and
dates or any post-session follow-up.
2. Selection of the Mediator
Do not restrict yourself to the mediator your colleagues
have always used – ask them whether their
recommended mediators got the matter settled to their
satisfaction. Ask whether they and their client enjoyed,
or at least appreciated, the process with that mediator.
Consider agreeing to a mediator recommended by the
other side – presumably that is someone to whom they
will listen.
3. Talk with the Mediator in Advance
Pre-mediation communication with the mediator
ensures that there are no last-minute surprises in terms
of which parties will attend and the format or process
to be used.
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4. Identify the Right Participants
Select a knowledgeable client representative who
has the authority to settle the matter, even if it takes
some creativity. Then ask the other parties who their
representatives will be. They may this, although
they should. If one party feels that the other’s
representative is not knowledgeable or does not have
authority, they may not listen to anything coming from
that side of the table. If there are multiple parties on
one side of the case, they should definitely confer
about their representatives.
5. Risk Assessment Steps
Objectively evaluate the best result, worst result, and
other potential scenarios and spend time making sure
that all the decision-makers and client representatives
understand the evaluations and agree with them. If
there is a difference of opinion amongst client stakeholders, this must to be addressed so that mediation
counsel and the mediation representative have clear
direction.
6. Timing
You will learn a lot about your case and your opposing
party’s case in a well-managed mediation. This
information may lead you to want more discovery or to
reevaluate your position. Therefore, do not wait until
the close of discovery or the eve of trial to mediate
– if it does not settle, you may need time to adjust
your strategy. Similarly, although mediating before
discovery commences can save a lot of attorney
fees that would otherwise be spent on discovery,
mediating without sufficient information will cause
one or both parties to be afraid of committing to a
settlement. Discuss with the other party and with the
mediator information that you need in order to evaluate

your settlement position, and see if you can reach an
agreement for an informal exchange of that information
in advance of mediation position.
7. Multi-party and Missing Party Issues

Barbara Reeves Neal is an arbitrator, mediator and special master working with JAMS, specializing in insurance coverage and based in Los Angeles. She can be
reached at breevesneal@jamsadr.com.

In a complex case with numerous issues and parties,
consider mediating among all parties for a global settlement, or taking it one bite at a time on a per issue
basis or among a limited number of parties. Are there
any hidden participants who should be at the table, but
are not? The increasing use of litigation funding often
means that there are investors who are fronting litigation expenses in return for a share of the result. If they
are not represented at the mediation, you run the risk
that they will not understand the dynamics of the case.
8. Know Your Opening Move
Decide on your opening move before you get to the
mediation, and understand what message you intend
to convey with that position. Put it in writing and
discuss it with your client so that no one is fumbling
when it comes time to make your initial offer or
demand.
9. Plan Your Closing Alternatives
Identify settlement objectives in writing, with an
optimistic “stretch” objective, as well as a realistic
what-you-would–settle-for objective.
10. Bring a Settlement Draft with You to the Mediation
Drafting a settlement agreement after a long tiring day
of mediation leads to grumpy lawyers and mistakes.
Bring your draft settlement agreement with you to the
mediation and revise it as the day progresses to reflect
different provisions under discussion.
11. Follow-Up
It’s not over until everyone gives up. If the case does
not settle at the initial mediation session, follow up with
the mediator by phone and even schedule another session. The dynamics of the case or the interests of the
parties may change over time.
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