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Tab 1 -- Biographies or CVs

ANN M. ANAYA
2331 River Shore Court
Hastings, Minnesota 55033
651-737-8345 (work)
651-785-8883 (cell)

amanaya@mmm.com

LAW PRACTICE
Senior Counsel, 3M Legal Affairs, Litigation and Preventive Law:
3M Center, Building 220, St. Paull., MN - April 2013 to present..
Senior Counsel - Managing litigation of all types, including,
commercial, disputes, product liability, and government investigations.
Providing litigation advice and case management oversight to other 3M
lawyers assigned to business units or staff groups. Partnering with
3M's business lawyers to ensure early intervention in potential
disputes to avoid litigation. Chair of the Maturity Model & Metrics
Subcommittee of the Legal Affairs Diversity and Inclusion Committee.
2015 Fellow in the Leadership Council on Legal Diversity Program.
EXPERIENCE
Assistant United States Attorney:

Department of Justice, Office of the
United States Attorney, District of Minnesota - April 2002 to April 2013.
Trial and Appellate Attorney - Assigned to the Criminal Division.
Prosecuted complex criminal matters in the economic crimes and major
crimes sections. Managed state and federal investigators involved in the
Minnesota Financial Crimes Task Force. Coordinated historical, proactive
and reactive grand jury investigations. Presented evidence and
indictments to the grand jury. Litigated all aspects of criminal matters
including pretrial motions, jury trials and sentencing hearings.
Negotiated and prepared plea agreements. Consulted with and represented
the interests of victims. Prepared appellate briefs and represented the
United States of America before the Eighth Circuit Court of Appeals.
Mentored new Assistant United States Attorneys.
United States Department of the Treasury Attorney Advisor (Assistant
United States Attorney on temporary assignment): Office of Inspector
General, Office of Investigations, Washington, DC - September 2012 to
March 2013.
Counsel - Provided legal analysis related to Treasury program compliance
and fraud or subversion of examination process investigations. Directed
and assisted investigators in developing criminal and civil cases.
Identified and vetted best practices to combat vu.l.nerabilities and
weaknesses associated with Treasury programs. Served as a liaison to
United States Attorneys' Offices.
Assistant Ramsey County Attorney: St. Paul, Minnesota - August
2000 to April 2002.
Trial Attorney - Litigated fraud, violent crimes and narcotics cases.
Negotiated settlements. Consulted with and represented the interests of
victims. Reviewed investigations and made charging determinations.

Dakota County and
Goodhue County, Minnesota - January 1995 to August 2000.
Trial Attorney - Litigated criminal matters and juvenile
Delinquency matters. Represented adults and juveniles in the area of
Children in Need of Protection and Services proceedings. Negotiated
settlements.
Defense Attorney_- Legal Rights Center: Minneapolis, Minnesota March 1994 to January 1995.
Trial Attorney - Litigated criminal matters and juvenile
Delinquency matters. Advocated for indigent adults and juveniles in the
Hispanic community. Negotiated settlements.
Judicial Law Clerk: Minnesota Court of Appeals - Chambers of the
Honorable Chief Judge Paul H. Anderson - 1993 to 1994.
Judicial Intern: Hennepin County District Court - Chambers of the
Honorable Judge Michael J. Davis - 1992 to 1993.

Assistant First Judicial District Public Defender:

Professional and Volunteer Activities;
Minnesota State Colleges and Universities Board of Trustees - Co-Chair
of the Human Resources Committee- Appointed by Governor Mark Dayton 2012

Adjunct Professor - Mitchell Hamline College of Law - Thurgood Marshall
Moot Court Competition Coach
Federal. Bar Association, MN Chapter, Executive Committee, Co-Chair of
the Diversity Committee
Hispanic National Bar Association Member
Minnesota Hispanic Bar Association Member 2015 Recipient of the Manuel Guerrero Courage In Leadership Award
US Attorney's Office, District of Minnesota, Criminal Justice Forum
US District Court Open Door's for Justice Mock Trial Instructor
Bureau of Indian Affairs - Tribal Court Trial Instructor
National Advocacy Center Instructor - Criminal Trial Advocacy
Just the Beginning Foundation Volunteer - Mock Trial Instructor
Common Hope Guatemala Sponsor and Volunteer
EDUCATION
University of Minnesota Law School, Minneapolis, Minnesota.

Juris Doctor, May 1993, Dean's List.
Activities: Civil Practice Clinic, immigration and Human Rights
Clinic, ABA Moot Court, President of La Raza Law Student
Association, Minnesota Minority Lawyers Association Scholar,
National Hispanic Scholar.
College of William and Mary, Marshall- Whythe School of Law,
Complutense University of Law, Madrid, Spain. Study Abroad
Program, Summer 1992.
University of Minnesota College of Liberal Arts, Minneapolis,
Minnesota. Bachelor of Arts, Political Science, June 1990,
Honors Graduate.
Activities: Honors Student Association, Director of the La Raza
Student Organization, Dean's List, Honors Thesis in Caracas, Venezuela.
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Javier F. Flores

MANION OAYNOH "MANNING LLP

Partner
l3o.s rot i

617 6708527
617 670 8727

jflores@mgmlaw.com
Javier F. Flores is a partner with Manion Gaynor & Manning, whose trial and litigation
practice focuses on food-borne illness, product liability, employment liability,
professional liability and premises liability matters. Javier has litigated cases
throughout the country and has extensive experience defending and counseling
clients in civil actions.
PRACTICES
Products Liability and Complex Tort

As Regional Counsel for a major aviation manufacturer, Javier is responsible for the

Litigation

coordination and management of the client's litigation throughout the Northeast and

EDUCATION

Midwest. In addition, Javier serves as a member of the national trial team, and has
extensive experience with expert witness and corporate representative development.

University of Connecticut
J.D., with honors

In addition to his regular work schedule, Javier is a frequent contributor to MG&M's
blog, the Defense Litigation Insider, where he discusses issues relevant to companies

Kenyon College
B.A., Merit List Scholar

in the food industry, amongst others.
Javier has been named as a Massachusetts Super Lawyer "Rising Star" from

BAR & COURT ADMISSIONS
• Massachusetts,

2006

• New York , 2007
• Connecticut , 2008
' Illinois, 2013
• U.S. District Court District of
M2008
Massachusetts,
2 008

• U.S. achucetts,

Southern

2011 2015.
-

Javier is admitted to practice in the Commonwealth of Massachusetts, the State of
New York, the State of Connecticut, the State of Illinois, the United States District
Court for the District of Massachusetts, the United States District Court for the
Southern District of New York and the United States District Court for the Northern
District of New York. Additionally, Javier is a member of the American Bar Association,
the Massachusetts Bar Association and the Defense Research Institute.

District of New York, 2009
• U.S. District Court N
Northe rn
District of New York, 2014
the

Javier received his B.A. from Kenyon College and his J.D. with Honors from the
University Of Connecticut School of Law, where he was an Executive Editor of the
Connecticut Public Interest Law Journal.
Javier is originally from Granby, Connecticut, and currently lives in Boston with his
wife and two children.

HONORS AND AWARDS
AM Best Insurance Attorney
•

Super Lawyers Risini; Star 2019.-201.6
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William A. Delgado
PARTNER
t 213.955.9240 / f 213.955.9250
wdelgado@willenken.com

Recognized in April 2012 by the Recorder as one of fifty young

PRACTICE AREAS

California lawyers "On the Fast Track" (read more here), in January

Appellate Practice

2014 as a "Top 20 Lawyer Under 40" by the Daily Journal (read more

Class Action Litigation

here) and in February 2015 for securing one of the "Top 20 Defense

Complex Business Litigation

Verdicts of 2014" by the Daily Journal (read more here), Will Delgado is

Intellectual Property Litigation

an experienced trial lawyer whose practice focuses on intellectual
property litigation, class actions, and complex business litigation,

EDUCATION

Will's practice spans the entire United States, and he has been counsel

New York University Law School,
J.D., Magna Cum Laude, 2002

of record in scores of federal lawsuits throughout California as well as
in Nevada, New York, Texas, Delaware, Michigan, Colorado, and

University of Oklahoma, B.S.E,E.,
With special distinction, 1999

Florida. Because of his focus in developing areas of law, Will frequently
litigates and lectures on issues of first impression.
Will Delgado comes to Willenken after having obtained an electrical

BAR ADMISSIONS
Federal:

engineering degree from the University of Oklahoma, a JD (magna

United States Supreme Court

cum laude) from NYU School of Law and practicing with the firm Quinn

United States Court of Appeals for
the Ninth Circuit

Emanuel Urquhart & Sullivan LLP,

He is originally from Miami, Florida, and his fluency in Spanish has led
to his repeated representation of companies hailing from Latin America
and Spain, In his admittedly limited spare time, he spends time with his
wife and two boys.
Recently, Will was one of the authors of "A Crash Course in Data2015 issue of the ACC Docket. Read it here.

SPEAKING ENGAGEMENTS
• Moderator, General Counsel Panel, NAMWOLF Annual Conference

707 Wilniirr Blvd,

Suitn

United States Court of Appeals for
(lie Eleventh Circuit
United States Court of Appeals for
the Federal Circuit

Security Regulation and Litigation" which appears in the September

(September 2015).

United States Court of Appeals for
the Sixth Circuit

United States District Court for the
Central District of California
United States District Court for the
Northern District of California
United States District Court for the
Southern District of California
United Slates District Court for the
Eastern District of California
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• Presenter, Privacy and Data Breach Update, ILLS Meeting (November
2014).
' Panelist, Class Actions: Report from the Trenches, NAMWOLF Annual
Conference (September 2014).
• Moderator, gTLDs and Registrars: Risks and Limitations, DomainFest

United States District Court for the
Eastern District of Texas
United States District Court for the
District of Colorado
United States District Court for the
Eastern District of Michigan
State:

(April 2014),
• Moderator, Recent Developments in Patent Law, MCCA CLE Expo
(March 2014).

California (all state courts)
Kentucky fall state courts)

• Panelist, Legal Considerations in Developing Mobile Apps,

PROFESSIONAL AFFILIATIONS

NAMWOLF Annual Conference (September 2013).
American Bar Association

REPRESENTATIVE CLIENTS

Los Angeles County Br Association
Hispanic National Bar Association

• Microsoft Corporation

Cuban American Burr Association

• Live Nation // Ticketmaster
COMMUNITY! CIVIC INVOLVEMENT

• VIZIO, Inc.

Former Commissioner, City of Los
Angeles, LAPD Police Permit Review
Panel

* Walgreen Co.
• The Buckle, Inc.
" Sears Holdings Corporation

REPRESENTATIVE MATTERS
• Carenet USA lnt'l, Inc. v. NBTY, et al. Secured summary judgment in
favor of dietary supplement manufacturer in breach of contract

Former Hearing Examiner, City of
Los Angeles, LAPD Police Permit
Review Panel
HONORS
Member, Order of the Coif

supplement manufacturer in a class action alleging violations of Cal.

Law School Honors include: Finalist,
Orison Maiden Moot Court
Competition; John Norton Pomeroy
Scholar; Benjamin Butler Scholar;
Milbank Tweed Follow; Fish &
Neave Fellow

Bus. & Prof. Code 17200, Cal. Bus. & Prof. Code 17500, and Cal, Civ,

Member, Tau Beta Pi

dispute in which Plaintiff alleged it had not been provided bee
propolis capsules as required by the contract.
• Reed v, NBTY, et at. Secured summary judgment in favor of dietary

Code 1750 in connection with work-out supplement.
• Lewis v. Jinon Corp. In a class action lawsuit alleging violation of the
Song-Beverly Credit Card Act, filed a demurrer on behalf of Jinon
which was sustained with prejudice. The trial court's opinion was
later affirmed on appeal.
• IS West v. Milon-DlGiorgio Enterprises. On behalf of ISWest, an
award-winning ISP, prevailed in a two-week jury trial before the
Honorable Florence-Marie Cooper in the Central District of California
in a trademark infringement dispute. Later secured affirmance on the
appeal before the U.S. Court of Appeals for the Ninth Circuit. Internet
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Specialties West, Inc. v. Milon-DiGiorgio Enterprises, Inc., 559 F.3d 985 (2009).
■ Hopewell Culture & Design LLC v. VIZIO. Represented VIZIO in a patent infringement lawsuit in the Eastern
District of Texas brought by a non-practicing entity. The matter was favorably resolved prior to the first
scheduling conference.

Wyncomm LLC v. VIZIO. On behalf of VIZIO, obtained dismissal with prejudice in a patent infringement
lawsuit in the District of Delaware brought by a non-practicing entity.

•

Otter Prods. V. AFC Trident, Represented a mobile computer accessory distributor in a patent Infringement
action in the District of Colorado and in a Section 337 investigation before the International Trade
Commission. Both cases were settled very favorably for the firm's client,
MyMedicalRecords, Inc, v. Walgreen Co. Represented Walgreen Co. in a patent infringement lawsuit in the
Central District of California which settled favorably after the firm filed a request for

Inter Partes Review

(IPR) with the USPTO.
• Gossoo v. Microsoft. On behalf of Microsoft Corporation, defeated class certification in a Song-Beverly
class action.
• Luko v. Ticketmaster. On behalf of Ticketmaster, defeated Song-Beverly class action with a motion for
judgment on the pleadings.
• Calm v. Oversee.net. Defended a leading technology company from a multi-million breach of contract claim
by a former employee. After prevailing in a first bench trial, secured favorable settlement in the midst of a
second bench trial before the Honorable Steven Wilson in the Central District of California.
• Ovorsee.net v. Fareloop, LLC. Together with co-counsel from Kirkland & Ellis, represented Oversee In a
lawsuit against former chief engineer and other former employees for misappropriation of trade secrets,
Obtained highly favorable settlement on the eve of taking first deposition in the matter.
• In various Uniform Dispute Resolution Policy (UDRP) arbitrations, prevailed in securing domain names on
behalf of complainants and defeating the complaint on behalf of respondents.

■ Represented numerous retailers in connection with various copyright Infringement lawsuits involving
fabric designs.
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Jennifer P. Munoz
Director, Assistant General Counsel
GCIB/GBAM LatAm Investment Banking & Bank Finance
Jennifer P. Munoz is Director and Assistant General Counsel providing support to
Global Banking and Markets and Global Corporate Investment Banking in the area of
Latin America bank finance and M&A financial advisory. Jennifer is based in New
York and has been with Bank of America Merrill Lynch since 2014.
Prior to joining Bank of America Merrill Lynch, Jennifer was Counsel at Mitsubishi
Corporation responsible for supporting approximately 45 affiliates in North and South
America across seven different industries. Prior to Mitsubishi, Jennifer worked in
private practice with the law firms Linklaters LLP and Cravath, Swaine & Moore LLP in
New York and London on various corporate transactions including debt and equity
issuances, financings and mergers and acquisitions. At Linklaters, she specialized in
Latin American transactions.
Jennifer is a member of the American Bar Association, the New York City Bar
Association and the Hispanic National Bar Association and has served on various
committees within the NYC Bar Association. She also serves as the Co-Chair for the
HOLA NY Chapter of Bank of America Merrill Lynch. She holds a J.D. from Fordham
University School of Law, where she was a member of the Fordham Law Review, and
a B.B.A. from Pace University, where she received a President's full academic
scholarship. She is admitted to practice law in New York.
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Mara Garcia Kaplan
Director Counsel
Target Corporation
Mara.Kaplan(GDtarget.com
Minneapolis, MN
Mara Garcia Kaplan is Director Counsel at Target Corporation, a Minneapolis-based retailer
with over $75 billion in sales. Mara is responsible for the legal aspects of Target's merger and
acquisition activity. She provides strategic guidance and transactional support on M&A activity,
including the recent sale of Target's pharmacy and clinics business to CVS. Mara is also
responsible for all legal aspects of Dermstore.com , an online beauty retailer and a subsidiary of
Target Corporation.
Prior to joining Target, Mara was with the law firm now known as Faegre Baker Daniels where
she advised multinational clients on cross-border transactions, including global M&A,
restructuring, joint ventures and market entry strategies. She also counseled clients on
international compliance matters including the Foreign Corrupt Practices Act. Prior to her legal
career, Mara spent 5 years in the financial services industry.
Mara was named in 2015 by the Hispanic Association of Corporate Responsibility (HACR) as a
Young Hispanic Corporate Achiever and was nominated as one of two of Target's 2013 fellow
for the Leadership Council on Legal Diversity. She has served in various leadership roles both at
the Hispanic National Bar Association (HNBA) and the Minnesota Hispanic National Bar
(MHBA) since 2004, including serving as President of the MHBA and Regional President of the
HNBA. She has also served as a member of Advisory Board of the Institute for Mexicans
Abroad, a decentralized agency of the Mexican Foreign Ministry.
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Standing Out from the Crowd: A Former In-house Attorney's
Perspective on the Role of Effective Outside Counsel
In these crazy economic times, companies of all shapes and sizes are exploring ways to minimize their
operating expenses and overhead costs in order to avoid being the next Lehman Brothers. One of the first
costs to be cut and/or minimized is outside legal fees. As a result, partners are rightfully concerned about
their relationships with both existing clients as well as prospective clients and how to best solidify and
foster those relationships. In my experience as a former in-house attorney at a well-respected private
equity/investment management company, I have utilized the services of numerous law firms, some of
which were very effective in their duties as outside counsel while others were, unfortunately, not as much.
This article addresses several different, and relatively simple, ways in which outside counsel can
demonstrate their worth to a client that can help them stand out from the crowd and solidify that
relationship.
Help Manage Outside Legal Costs
At the end of the day, one of the most important factors from the client's perspective in the decision to
retain outside counsel is the overall cost of external legal fees. This issue Is at the forefront of the most
recent annual "Managing Outside Counsel" survey conducted jointly by the Association of Corporate
Counsel (ACC) and Seregenti Law -- "In-House Counsel Becoming Bolder -- Requiring More From Their
Outside Counsel" (the "Survey") -- which discusses the fact that in-house attorneys are acting more
aggressively to address their all-too-common frustration with managing outside attorneys and legal costs.
Specifically, in-house counsel are demanding more and more from their outside law firms. Thus, in order
to address those concerns, law firms should do what they can to help in-house counsel accomplish their
primary goal: providing effective legal counsel to the company in the most cost-efficient manner.

One technique that can be helpful in achieving this goal is to provide a projected budget for the expected
fees and expenses for a new deal. This approach is particularly helpful for repeat transactions. By doing
so, you allow the in-house counsel to manage expectations with management regarding the total costs
associated with a particular deal so that there are no surprises at the end of the deal, which can often lead
to angry and frustrated clients. As the Survey notes, more and more companies are using Internet-based
systems to track spending, budgets, and accruals. This was the case at my old company, which routinely
requested projected budgets for each new fund formation deal from our primary outside counsel. While
this may seem to be an incredibly difficult task, and one that most firms would prefer not to do for obvious
reasons, you will demonstrate to your client that you understand their fiscal concerns, which will be greatly
appreciated in the current market. Clients understand that unexpected circumstances generally arise in
every deal, and when that happens, simply provide an updated budget. More importantly, clients will
appreciate your willingness to help make their job easier. Remember, in-house counsel have to answer to
their internal bosses and do not want to be embarrassed or blindsided by an unexpectedly high legal bill
for any given deal. Thus, setting a budget that is signed off on by the client can help avoid this undesired
outcome.
Be Responsive and Have Open Lines of Communication

While this may sound incredibly simple, making every effort to respond as soon as possible to a client's
voicemail/email is widely appreciated and will definitely score points with clients. In my experience,
Page I
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outside attorneys who routinely responded in an extremely quick manner were definitely at the top of my
list whenever I needed a question answered. Even if your response is to simply let the client know that you
may not have an immediate answer but will be working on providing a response in the near future, your
response will help manage the client's expectations as to response time and assure the client that
someone is actually working on the issue.
In addition, routinely updating your client as to the status of a current matter is also quite worthwhile. This
is especially true if the original deadline cannot be met, at which point as much prior notice as possible
should be given so that appropriate actions can be taken. Again, while an extremely simple solution, I
cannot stress how often this simple piece of advice is ignored. In one extreme and unfortunate case, not
receiving a timely answer ultimately placed the general counsel of my old company in the awkward
position of having to attend an important strategy meeting without being properly prepared for the primary
issue being discussed. The outside firm had been given weeks to advise us as to how we should address
an important issue. However, instead of providing a timely response, the general counsel was put in the
undesirable position of having to track down the attorneys to whom the question had been addressed in
the last few hours leading up to the meeting in order to obtain the necessary legal advice, which turned
out to not be as detailed as desired. Not surprisingly, this did not sit well with the general counsel as it
placed him in a fairly embarrassing situation. Needless to say, the outside law firm was soon replaced by
another firm.
Provide Legal Updates
Another way that law firms can be of assistance to their clients is to provide them with legal updates
regarding relevant issues that will affect the client's business. In-house attorneys typically do not have
access to legal research tools such as Lexis or Westlaw. Thus, in-house counsel typically rely upon their
outside attorneys to keep them updated regarding developments in relevant areas of law. Again, while
this seems to be a fairly simple idea, the number of firms that actually provided such updates was
surprisingly small. Instead of being reactive to your client's legal questions, a proactive approach can
often lead to new business.
In addition to sending out the standard monthly newsletter, one creative way to keep your clients apprised
of legal developments that will be greatly appreciated is to invite your clients to continuing legal education
(CLE) seminars. Like private practice lawyers, in-house attorneys also have to maintain their CLE
requirements but typically have a much more difficult time finding ways to satisfy such requirements. At a
firm, CLE seminars are usually plentiful, either through firm-sponsored meetings or through outside
sources. In-house attorneys, on the other hand, have to actively search for seminars/workshops to help
them fulfill their CLE requirements. Thus, invite your clients to attend any firm-sponsored or outside CLE
events to which you have been invited. Your in-house attorney will most likely be very appreciative, as I
was whenever I received such an invitation.
If there are no upcoming CLE seminars to which you would want to invite a client, consider volunteering to
conduct your own CLE seminar through the Association of Corporate Counsel (ACC), of which most inhouse counsel are members. The Southern California Chapter of ACC routinely sponsored monthly
lunches during which a law firm would give a presentation on a particular topic for CLE credit. Almost the
entire legal department at my old company routinely attended these lunch meetings, primarily because it
provided the perfect opportunity to earn CLE credit in a relatively easy manner. These meetings were
often well-attended by in-house attorneys within the area, thus providing the opportunity for the firm to
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establish itself as an expert in a particular area of law and opening the door to potential new clients.
Maintain a Dedicated Client Team

A client is more likely to provide you with additional matters if you have demonstrated that you can run a
deal in the most cost-effective manner for the client. One way to accomplish this is to have a dedicated
team assigned to a particular client, and try your best to maintain continuity with that team even in light of
the usual attrition. In this way, the client will feel comfortable that you understand their specific way of
approaching certain transactions. For example, my old company used one law firm as their primary
outside counsel for fund formation matters. In addition to the primary partner, a mid-level/senior associate
was assigned to all of our fund formation deals and thus understood our preferred method of handling
such transactions. This proved extremely effective in avoiding the frustration of feeling like we were reinventing the wheel and having to "teach" the outside law firm our specific preferences and approach. She
was responsible for the vast majority of the hands-on work involved in each deal. Thus, while junior
associates would usually come and go, having a primary constant in the mid-level/senior associate in
addition to the partner-in-charge provided us with the comfort that the deal was being done in the most
efficient and cost-effective manner.
Conclusion

The foregoing are just a few examples of techniques successfully used by outside attorneys in
maintaining long-standing relationships with happy, satisfied clients. Again, some of these methods may
seem incredibly simple and obvious, but surprisingly are too often ignored. Remember that in-house
counsel have to answer to their own "client" (i.e., company management), and they will greatly appreciate
your efforts to help them do the best fob possible for their own client. So, while clients will continue to
appreciate the invite to a dinner at Daniel Boulud's new five-star restaurant or to seats in your suite for the
next Lakers game, consider some of these suggestions as additional ways in which you can demonstrate
to clients that you have their best interests in mind, thus helping you stand out from the crowd.
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Law360, New York (August 15, 2014, 10:31 AM ET) -- If I were to write a
list of the top 10 tips for outside legal counsel (which, of course, i would
never do), then this would be close to it. After all, some things are just not
for public consumption. So, instead, why don't we just call this a "list of
things you can do to make your in-house counsel clients pretty darn happy."
While some might say that reasonable hinds can always differ, these are just
some of the recurring issues i have encountered. With that having been said,
just what would this nonexistent list look like?
Well, counting down
.10. Know your client's rranre.

I just can't tell you how often I read legal documents where our own counsel
gets our name wrong. Now, really, how hard is it to get that little factoid
correct?

Francis M. Drelling

You might be thinking, "1 would never do that." Well, how about your associate? They reflect upon you and
when they take a foul, you take the foul. It's your job to make sure your team knows who they are representing.
It's my job to pay the bill and I like to pay people who know their client's name. My boss, for his part, is more
than willing to let this be one of the core litmus tests of your competency and worthiness to represent us. So
please, make sure to get our name right.
Know your client's name — and that includes how to spell it.
9. Know your client's organizational structure.
Like many companies, we have an expanded corporate family for all of the standard reasons. As a result, the
structure is important to us and it should be important to you. Not understanding our corporate family can result
in your making litigation admissions that should not be made. And these admissions can make it easier for a
plaintiff's attorney to obtain a judgment against one of our entities that would otherwise be immune.
I once called an incorrect pleading admission of this nature to the attention of a junior outside counsel. His
actual response: "What's it to you?" What's it to me! You can imagine how upsetting this was to hear. After a
fruitless educational discussion with the associate, I called my contact at the firm, who then went ballistic. While
I am still working with that partner, the associate has been forever banned from working our files. Innocent
pleading admissions can have a big impact on my client (read: your client) and my job.
So, please, make certain that your team understands our organizational structure as they write contracts, briefs
and pleadings on our behalf.
http://www ,law360.com/articles/567455/an-in-house-Iawyer-s-top-10-lips-for-outside-counsel
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8. Ahi'ays remember ivho you represent.

I find that when insurance is involved, outside counsel can forget that we are still the client. Yes, you have duties
to the insurance company, but you also have a primary duty to us as we are still your client. When outside
counsel forgets we are their client, they lose focus and seem to think they do not have to keep us posted. But,
speaking with an outside insurance adjuster is not the same as speaking with us. Not by a long shot.
If you cannot remember that we are your client, and keep us posted accordingly, then you should not expect us
to send future matters to your firm. Remember, my job is to protect our company and I cannot do that if you do
not share.
So, for both our sakes, please remember that we are still your client even though we have insurance to assist us
with our litigation expenses.
7. CYA entails, really?

Email communications have many advantages. They are speedy, accessible oil our portable devices and allow its
to send quick replies. They inform people of events and data. They permit its to make rapid, knowledgeable,
decisions. And they serve as a form of documentation. All of this is well and good, if not essential in today's
marketplace.
That being said, you are an attorney and so is your in-house counsel. We all know what a CYA email is. I don't
send them. I don't like getting them. Enough said.
6. So, call us.

Before becoming an in-house attorney, I had heard scuttlebutt that these jobs were relatively slow-paced and
easygoing. Let me tell you, nothing can be further from the truth. We handle a wide variety of issues that have
maximum exposure levels accompanied by nlininnnn budgetary expectations. We are extremely busy.
Given today's operating conditions, I try to resolve problems as soon as they arise. When someone comes to me
with a problem, I often help to craft a solution and then just pick up the phone to get it implemented on the spot.
There just isn't time to revisit, and ruminate on, every issue. When I need something, I try to get the person on
the phone or, i f possible, walk clown to (heir office, Again, I seek to resolve issues quickly. Letters and eulails
are often just too slow. So, what does all this mean?
it means your in-house Counsel cannot act oil old data. Aild old data is what we have when your team is not
keeping us posted — promptly — on what happened in court or how a third party responded to something we
just did. If I tell my boss (read: your client) that an event is to take place at a specific time, then he very well
alight be pounding on my door two minutes after the scheduled time asking for an update so that lie can make
his next decision. All too often, outside counsel seems to believe that they can simply send a letter, or email, a
week or more after the fact. This just doesn't work. Don't do it and don't let your team do it.
So, call us!
S. Rewrite those litigation hold letters.

Oil my gosh, why is it so hard to give us a simple, and polite, litigation hold letter. A letter we can actually use.
To this clay, I have yet to see a litigation hold letter that was written by someoile who understands the realities of
how a business is actually run. I am not, nor would I ever want to be, some dictator who issues autocratic orders
to hapless sun's-.
in-house legal counsel cannot issue decrees to business units that read like they are issued by the king to his
hltp://www.law360.com/articles/567455/an-in-house- lawyer-s-lop -10-lips-for-outside-counsel
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subjects, The problem with the typical litigation hold letter is the tone. Flow about politely asking the recipient
to "please be certain to preserve ..." or to "please gather ...." How about stating, "I need to request that ..." or
"this is important because ...." Certainly, there must be some way to write these letters so that we avoid using
phrases that can only be interpreted as "you are hereby commanded to
and "thou shalt ......
You can present yourself like a real business partner if you understand this simple concept:
Your in-house counsel is a part of a team, and they have to communicate with other team members in a polite,
respectful tone.
So, please, take a careful look at those litigation hold letters before you send them out again.

4. Take "our" budget seriously.
A common problem is that too many outside counsel just don't understand that everybody, even outside counsel,
has to meet budgetary expectations. Waste is waste, Unnecessary activities are unnecessary activities. You know
it and so (10 we.
Back in the day, when I was a young associate (i know it was so long ago but I do still have a few dine
memories), I was trained to constantly ask one question: How can we use this at trial/in the case? If we cannot
use it for that purpose, then move on, Additionally, I was not allowed to bill for "review of this or that if no
action was being taken,
it is your job to make certain our precious litigation budget gets the most "bang for the buck." Don't let your
associates just "bill away" until you get a complaint from us. If we say, "I need you to run this one right on the
budget," we are not asking for a lecture about how great your billing rates are for us. Rather, what we are
looking for is something more like: "I hear you. We'll do our best." Remember, a good rate does not just depend
on the hourly amount. It also depends upon, among other factors, the task involved (was it really necessary) and
how much time the project took.
The essential takeaway here is that we do not want a consumer/vendor relationship with our outside counsel.
What we want is a long-term business-to-business partnership where you sincerely share our budgetary
concerns. So much So, that, as you look over your prebills, you scratch your head and say, to yourself: How can
i get these bills down? Could the team have done better? Was all of this really necessary? Are we on budget?
Those are some of the very questions I ask, every month, as I look over your bills. You should do likewise.
My job, and our continuing relationship, depends upon your budgetary cooperation now more than ever.
So, please, become our partner and watch the budget.

3. Ahnaips acid forever, follow lips 10 through 4.
In relevant pal -t, it is the job of in-house counsel to get results for our clients and to protect their legal and
business interests. That is why we hire you.
My thought process pretty much stopped there until a few years ago when I cornplimented an outside attorney
for having done such a great job. He responded that it was his job to make we look good. I laughed and told him
it was all about the client. I -{e replied, "yes, but if i don't take care of the client, then you aren't going to look
good. So, taking care of the client requires that you look good as well." After hearing similar remarks from other
outside counsel, I finally came to realize that they are correct.
If' you do a poor job, then your in-house counsel client is the one who is going to look bad -- not just you. So,
when you do not follow tips 10 through 4, then you put us into a bad light. Don't do that!
http://www.1aw360.com/articles/567455/an-iri-house-lawyer-s-top-10-Ups-for-outside-counsel
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Follow tips 10 through 4.
2. Tip No. 2.
I am not going to include a tip 2 in this article. After all, I am already concerned that this list, which is based
upon actual events (although the names of the tortfeasors have been redacted so as to keep my phone from
ringing all night long), might appear to be just a little too one-sided. Besides, just how much implied criticism
can I honestly expect you to take, in a single seating, while continuing to ask that you still go out and fight for
our mutual client.
OK, OK, that's just a little bit of humor, and perhaps even a hidden apology for having written this list in the
first place. Honestly, there is no tip 2, so make it anything you want. After all, you lawyers always have to have
a say. So, feel free.
1. The quality

a f your services.

As you might have surmised from tip 2, the implied criticism is over.
We use you because we hire lawyers, not law firms. We use you because you are great lawyers who provide
outstanding legal services at a fair price.
You are there day and night. You do not always charge for everything you do. You take our calls at all hours,
You solve our problems. You understand our business needs and why we do what we do. You are not just our
outside counsel, you are our comrades in arms.
Thanks for making us look good by doing a great job! Keep it up and, always remember, follow tips 10 through
4.
By Francis M. Drclling,
Francis Duelling serves as general counsel oJ'the Restaurant Division at Specialty Restaurants Corp, He can be
Jbu ► rd on /inkedln or reached via email at,fdrelling@srcrnail.coin.
The opinions expressed are those of the author's) and do not necessarily reflect the views of the first, its clients,
or Portfolio Media Inc,, or any of its or their respective affiliates. This article is for general information
purposes and is not intended to be and should not be taken as legal advice.
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Do Unto Others .... Successfully Navigating the
In-House Counsel/Outside Counsel Relationship
By Tracey Salmon-Smith,

Esq.'

Open, honest and authentic communication is the best way to develop and improve the
relationship between in-house and outside counsel. Consider the saying, "do unto others as
you would have others do unto you i2 as your guiding principle. In essence, treat those around
you in the manner that you would like to be treated. Think about how one would feel if the
proverbial shoe were on the other foot.
In a typical company, In-house counsel work closely with their business clients and have a deep
understanding of the business, along with a trusted relationship. This relationship creates
better efficiencies and more effective risk management. At times, however, it may be necessary
to retain outside counsel. In-house counsel usually hire outside counsel for their expertise and
bandwidth in handling a particular matter or type of case. Knowledge of the client's industry
forms the foundation of the relationship. Companies look to choose the right lawyer and law
firm in order to achieve an optimal outcome, at an appropriate cost.
In-house counsel wear many hats. Primarily, they manage the legal risk faced by the company.
Some in-house counsel have dual roles within the company including, at times, a compliance
function. In-house counsel are the gatekeepers with responsibility for managing outside
counsel. The internal business client wants their legal problems solved and handled efficiently
without a great deal of interruption to their business.
Similar to the relationship between in-house counsel and their internal business client, outside
counsel need to develop a comparably trusted relationship with in-house counsel. Building a
rapport and maintaining constant communication helps to sustain that relationship.
Communication is a two-way street. After in-house counsel selects outside counsel to handle a
particular matter, in-house must be clear in communicating his/her expectations regarding the
matter. What is the exit strategy? Is this a matter which, at least initially, the company is
looking to take all the way to trial? Is this a case which should be settled early, and not on the
courthouse steps? Is reputational risk to the company a concern? Is unwarranted media
attention an issue? Is this a matter which needs to be resolved, if possible, before the end of
the company's fiscal year? In-house counsel must set forth their expectations.
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On the other hand, outside counsel must communicate as honestly and as realistically as
possible given the facts and law as he or she knows it. In-house counsel depends on truthful
communication. Every issue cannot have a 50/50 outcome. Outside counsel must provide
negative assessments as early in the case as possible. For strong cases, outside counsel cannot
be afraid of being "too conservative" with the positive elements of a certain matter.
At all stages of the relationship, in-house counsel expects complete candor from outside
counsel. Outside counsel must be able to communicate without bias. Above all — no surprises!
In-house counsel must never be sandbagged and should be advised where danger lies. Inhouse counsel and business people hate surprises. If outside counsel considers the saying, "do
unto others ....," they can quickly determine what their in-house counsel needs to know.
In-house counsel are typically under tremendous pressure these days to do more with less.
They have too much work and too little resources. Businesses see their legal departments as
"cost centers" as opposed to "profit centers." Many companies charge their legal departments
with the task of reducing outside counsel spend, which usually represents a substantial part of
the department's annual budget. In-house counsel have various reporting obligations within
the company. They need to report up the chain to their supervisors, including the General
Counsel at times, while at the same time in-house counsel must keep their internal business
clients informed of all pertinent legal developments.
The relationship between in-house and outside counsel must be a collaborative one from the
beginning — a partnership. Early on in the relationship, outside counsel needs to determine the
best method and time for communicating with in-house counsel. Some in-house counsel prefer
emails for the day-to-day matters; some like to be blind-copied on all correspondence and
emails; some only want to hear from counsel on significant items; and yet others prefer phone
calls. If one typically communicates with in-house counsel via email and a significant issue
arises, a phone call may be warranted, if only to leave a message to notify counsel to the
existence of a significant email. "Do unto others ..." Think to yourself — "would I want to know
this piece of information and how soon would I want to know it?" "Would I like to find out
about a significant development after I find it buried in a long email?" Or worse, find such
information in a billing narrative?
One thing to be discussed early in any engagement is the protocol for communication with the
internal business clients by outside counsel. Internal counsel should set ground rules on which,
if any, business clients can be contacted directly. In-house counsel should always make the
initial introduction to outside counsel who must understand the implications of their actions.
To the business clients, outside counsel is a reflection on the in-house legal department.
Outside counsel must be mindful of the business pressures and time constraints of the internal
clients and try to be the least disruptive as possible. No matter what outside counsel tells the
internal clients, it always comes back to "legal said ...." Outside counsel should never go
around in-house counsel. The fastest way to destroy your relationship with in-house counsel is
to evade them and go directly to the business client.
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When it comes time for review and approval of draft motions, briefs, or discovery responses —
discuss with in-house counsel how far in advance they would like the draft document. Some
only need a day or two, while others require a week. Outside counsel must leave sufficient time
for in-house counsel to review the draft. A follow-up conference call may be needed to discuss
the document, which may take time to arrange. This matter is typically not the only task on an
in-house counsel's "To Do List." Nothing is more annoying than for in-house counsel to get a
draft of a document that has to be filed tomorrow. Many times this leaves outside counsel in
the embarrassing position of having to request an extension of time and hoping that the
adversary grants the request.
Outside counsel should discuss significant decisions with in-house counsel and not just "advise"
them once the outside counsel has made the decision. While a particular approach or strategy
may make sense from a "litigation" point of view, such course of action may not comport with
the end-goal of the "business." There are many considerations, some unknown to outside
counsel, that factor into a business decision. Outside counsel needs to understand and respect
that fact. Outside counsel's job is to present the various options, along with the risks and
possible outcomes. The in-house counsel, in consultation with the internal business client,
decides on the course of action that aligns with the business goals.
The downfall of many an in-house/outside counsel relationship can be walked back to
communication — or more accurately — the lack of effective communication. The biggest
complaint from in-house counsel is lack of communication and responsiveness of outside
counsel, Outside counsel needs to be responsive within the same day, even if only to advise
that the attorney is tied up at a hearing, in depositions, or in court for the day and will be in
touch later. Or the responses could be, "I do not know, but we'll get back to you." Radio silence
is a significant negative! Outside counsel must be accessible by email, text, cell phone at all
times. In-house counsel is accessible to his/her internal clients and outside counsel mirror that
relationship. In-house counsel is the conduit between the internal client and outside counsel
and the business client often-times calls upon in-house counsel to answer questions. If in-house
counsel does not know the answer, then he or she may come up short in the eyes of their
internal client.
Outside counsel should be as helpful as possible by listening and understanding the concerns
of in-house counsel. Outside counsel should also always meet deadlines. While this may seem
obvious, outside counsel often overlook this important detail. Understand that in-house
counsel may have passed those deadlines along to their internal client. Part of outside
counsel's job is to make in-house counsel look good. Meeting deadlines and being as helpful as
possible can accomplish this. If one knows that inside counsel needs to report to his or her
superiors on the status of the cases either monthly or quarterly, outside counsel can provide
the necessary information to in-house counsel without being asked. Of, if in-house counsel
needs some information, providing it as soon as possible is most helpful.
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Another method for improving the relationship is for outside counsel to get to know the inhouse counsel's support staff. These professionals ought to be treated as part of the team.
Show an interest in them and find ways to underline their value as a team member. One should
treat in-house counsel's administrative staff on the same level as courtroom personnel. They
can make your life easier, or much more difficult than it needs to be.
In sum, it is critical for In-house and outside counsel to be thinking in a similar manner about a
particular challenge. The way to achieve this is with genuine, honest and regular
communication which is essential to building, nurturing and maintaining a successful working
relationship for years to come.
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A Carrier's
Expectations of
Its Counsel
The purpose of this article is to increase understanding
among outside insurance coverage counsel representing
carriers as to what is important to the client-carrier when
litigating an insurance coverage case. Carriers often
talk about teamwork, communication and
the need to focus on cost containment while
obtaining best results, but what does this really mean? This article will discuss the carrier's expectations from the perspective of
this writer, a former vice president responsible for managing coverage litigation for
a major international carrier with over 25
years experience with insurance coverage
litigation management and dispute resolution in both a law firm and insurance company setting. The article will examine:
• Responsibilities of a litigation manager;
• Considerations of in-house personnel
when hiring panel coverage counsel;
• Coverage counseling tips;
• Important initial steps during the preliminary stages of coverage litigation;
• Development of a detailed litigation plan
and budget;
• Opportunities for dispute resolution;
• Preparation of the case and the development of case themes; and
• Preparation for trial and post trial
considerations.

This article hopefully will also provide
a deeper understanding of the carrier's
expectations and improve teamwork and
communication with the insurer.

The internal case manager supervising a
coverage litigation case pending against an
insurance company often has a wide array
of responsibilities, most of which are quite
different from those of the outside counsel
litigating the case on behalf of the insurer.
Although the specific responsibilities will
vary from one insurer to another, the case
manager may be accountable for ensuring
that the carrier's case resolution goals are
consistent with the insurer's business and
operational goals. Moreover, when evaluating litigation strategies and tactics, a case
manager must often consider such issues as
positional consistency, corporate structure/
history, organizational structure, records
organization/ maintenance, key persons
with knowledge and prior experience with
similar cases. Outside counsel often must

tigation management/insurance consultant based in Baltimore who assists organizations to assess
agement best practices, counsel performance, and litigation intelligence data tools. He is also an
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rely on the in-house case handler to ensure
such issues are fully deliberated when developing litigation strategies.
The case manager may be responsible for case reporting, both with respect
to other stakeholders within the claims
organization and senior management. The
reporting obligations are also necessary to
ensure that key internal decision makers

have enough lead time and sufficient information to make critical decisions. Separate reporting obligations may also exist to
other interested parties such as reinsurers
and auditors.
The case manager typically is also
accountable to ensure that the case is well
managed in a cost effective fashion consistent with litigation management/budget guidelines and best practices. Counsel
performance may also be measured in the
aggregate over multiple cases or through
comparisons with other counsel in the
same jurisdictions handing similar cases.
Understanding these responsibilities
will help place in context much of what follows in the remainder of this article regarding what the carrier will expect from its
outside counsel during the course of litigating an insurance coverage case.

What Carriers Look for When
Retaining Coverage Counsel
There is no standard insurance company
model or formula used to retain coverage
counsel. Some carriers prefer a national
coverage counsel ("NCC") model through
which a relatively small number of law
firms handle the bulk of the coverage lit50 • For The Defense • May 2009

igation cases pending against an insurer.
The proponents of this approach provide a
greater volume of cases to a smaller number
of law firms, often in consideration of rate
reductions or alternative billing arrangements. Moreover, use of a smaller number of counsel may facilitate consistency
of position and transmission of corporate
history, structure, etc. Conversely, some
carriers believe in utilizing a large network
of local counsel. Such carriers often place
greater value on the knowledge such local
counsel will have regarding local practice
rules, the jury pool, knowledge of the local
judiciary and local business and political
connections. Another approach, combining
elements of both prior approaches, is the
use by some carriers of a select number of
regional counsel who have the knowledge,
experience and history of working with the
carrier but who often have a greater sensitivity to local considerations. With respect
to national or regional counsel, such attorneys often work with local firms or rely on
local offices of the NCC or regional firm to
assist with knowledge of the venue.
Irrespective of which approach is utilized by counsel, there are certain factors
carriers often consider when evaluating
whom to retain as counsel of a particular
case. First, has the firm already been placed
on a carrier's panel list? Has the firm's bona
fides been fully vetted and evaluated? Second, what is the specific experience of the
law firm with the type of coverage case at
issue and the local jurisdiction? Does the
firm have an established expertise and
track record with the type of case encountered (e.g., construction defect, professional
liability, property, asbestos, etc.)? Who
within the firm will handle the case? Third,
has the firm proven to be effective, collaborative and fiscally responsible in its prior
dealings with the carrier? Lastly, does the
firm have either legal or business conflicts
that would preclude its involvement in the
case? The existence of a business type conflict that doesn't necessarily qualify as a
legal conflict may often be troublesome to
a carrier. Failure to openly disclose these
issues to a carrier may create distrust. It is
always preferable from the carrier's standpoint to have the firm fully disclose any
legal or business type conflict, leaving the
decision to the client as to whether such
dealings are an important consideration

when evaluating the decision on whether
to retain the law firm. Even if the firm
does not get the case, the carrier will often
appreciate the transparency and will likely
view the firm more favorably when other
retention opportunities become available.

Coverage Opinions
Outside coverage counsel may be called
upon to provide a legal coverage opinion or
assessment as a tool to assist the carrier on
how to best respond to a request for coverage. The request for an opinion maybe made
prior to the existence of any coverage litigation or during the pendency of a coverage
action. The request may be subject to time
pressures related to the need for a timely response to a demand, compliance with claims
handling procedures, or tied into litigation
or regulatory related deadlines.
In evaluating and responding to a request
for coverage assessment, do not assume
what you don't know. Providing an opinion
in the absence of important policy or claims
documents can create the potential for mistakes. Try to obtain all necessary information before providing an assessment. If this
is not possible, clearly identify the absence
of necessary information and carefully delineate the basis for any assumptions as part
of your work product. Follow up to obtain
the necessary information so you can supplement the assessment if needed.
Moreover, resist any temptation to tell
the client what you perceive they implicitly would want to hear (e.g., "I want your
honest assessment, but I, the client, have
looked at this and can't see how there would
be coverage") unless it reflects your reasoned opinion and independent assessment. Certainly, all experienced counsel
should be sensitive to how they characterize their opinions in writing but you are
being retained to provide your assessment.
It may be a good idea to orally discuss sensitive issues with a client and then determine what should be addressed in writing.
Remember, your analysis will be a knowledge tool relied upon by others in the
decision chain, not just your personal case
manager/adjuster contact.
When providing coverage counsel advice
to an insurer client prior to the institution of
coverage litigation, be sensitive to the risk,
albeit small, that you may be called upon
to be a fact witness in a subsequent action
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against the carrier for alleged bad faith. This
circumstance might occur when the insurer
elects to assert an "advice of counsel" defense to the bad faith claims or when the
counsel providing pre-litigation legal advice is aware of facts that may be relevant
to the claims for bad faith. Such an action
would have a substantial negative impact
on a counsel's ability to represent its client.
Also, be aware of the trends in certain jurisdictions that may make your coverage
opinion letter discoverable based on implied waiver of privilege or otherwise. Carriers take varying approaches when deciding
whether to retain the same counsel who
provided coverage advice in circumstances
where a subsequent action for coverage/
bad faith is filed. As a counsel evaluating
whether to accept such a retention, you
should discuss this risk with the client and
decline the representation should you believe there is a serious risk that you will be
called to testify during a bad faith phase of
the case. Your candor will be appreciated by
the client. You certainly don't want to brush
the issue aside and then try to explain to a
surprised and frustrated client why the issue had not been vetted earlier.
Initial Steps When Assigned
a Coverage Action

The carrier has now assigned you a new
insurance coverage action. As outside
counsel, you are likely to ask the client
for claims and underwriting information
while at the same time enter an appearance and take steps to ensure a response
is timely filed or an extension is obtained.
These are certainly important activities
but what else should be considered to best
service the needs of your insurer client?
Discuss with the client the roles and
responsibilities of each member of the inhouse carrier team working with you on
the litigation. Discuss expectations of how
you will work as a team, including reporting and communication expectations and
compliance with the insurer's litigation
management and billing guidelines. Also,
identify the key members of the outside
counsel team and their roles/responsibilities within the team. Identify the primary
lead law firm attorney. Who will be the trial
attorney, if one is needed and how will he/
she be involved with the case? Maintain
consistency of roles and responsibilities

of the law firm team to the extent possible
and communicate any significant changes
to the client beforehand.
Talk with the client to understand the
insurer's case resolution perspectives as
well as client sensitivities to any business,
regulatory or media related issues. With
respect to media inquiries determine how
the carrier would like you to respond, if at
all, before talking with the media.
Take early steps to work with the carrier team to identify potentially responsive
documents along with document organization and retention/destruction practices.
Address document preservation and litigation hold issues at the earliest possible
time. Understand the company's protocols
for case handling and make your role consistent with those protocols.
Coordinate with the client concerning
the preparation of initial pleadings, disclosures and statements with respect to corporate bona fides. Also, be sensitive to the
client's portfolio preferences with respect to
positional consistency on coverage issues,
forum and venue issues and other matters.
The importance of early communication
and coordination with the client cannot be
overemphasized.
Development of Detailed
Litigation Plan and Budget

As discussed earlier, the insurer case manager has a set of responsibilities that may
include case reporting, as well as ensuring
that the case resolution goals are consistent
with the carrier's business and operational
goals and that the case is well managed in
a cost-effective fashion consistent with the
carrier's best practice expectations. For
many insurer clients, the litigation plan
is a critical knowledge management tool
used by the insurer to help manage performance against these accountabilities.
The development and continuous refinement of a detailed litigation plan and budget is the measuring stick against which
the case strategies and activities are evaluated. What should outside counsel consider
when preparing a litigation management
plan and budget?
When preparing a litigation management plan and budget, take the time to
understand the insurer's expectations as set
forth in the litigation management guidelines or protocols. The substance and tim-

ing of a detailed case management plan
and related budget should be undertaken
consistent with those guidelines. The litigation plan should be a "living" document
that is fleshed out and modified during the
course of the litigation. Accordingly, the
initial plan should comprehensively identify issues/activities and strategies, even if
only to identify their potential relevance as
the litigation progresses. The plan should
review and outline procedural options, key
case issues, possible discovery (offensive
and defensive) and motion practice. The
plan should discuss potential offensive and
defensive strategies. Contribution and subrogation issues, if applicable, should also be
discussed in the plan.
Counsel should also coordinate with
the client to ensure that the litigation plan
includes an early information development
plan relating to documents, key personnel
interviews and anticipated necessary outside discovery. In larger cases, joint discovery efforts may also be discussed.
As the litigation plan evolves through
the development of the case, outside counsel should work with the client to develop
the case theme and stories, as well as how
the stories and themes will be impacted
by discovery. The plan should also discuss
the legal and factual proofs necessary to
advance the insurer's positions.
It is not unheard of for a carrier to also
face extracontractual claims in addition to
the claims relating to declaratory relief and
breach of contract relating to coverage. Proactively assess the claims for extracontractual relief and how best to respond to those
claims as part of the litigation plan.
Creation of a litigation budget is not
an empty exercise. Counsel should carefully evaluate the resources required to
implement the plan and provide the carrier with a meaningful budget that provides
a detailed estimate of how personnel and
other resources will be employed to accomplish reasonably foreseeable activities consistent with the plan. Budgets should be
revised consistent with litigation management to reflect changed circumstances.
Counsel should ensure that the litigation
plan has real meaning and that the work
being performed in the case is undertaken
in an integrated cost-effective fashion consistent with the litigation plan and budget. Every carrier is focused on obtaining
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best results in a cost-effective fashion. As
counsel, proactively exercise your obligation to control costs through prudent staffing, streamlined execution, examination
of early opportunities for resolution and
a bottom line review of the cost-benefit of
tasks and activities attendant to implementation of the litigation plan. The carrier will
take notice and your prospects for a longer

term relationship with the carrier may be
significantly enhanced.
Examine Opportunities for
Early Dispute Resolution

As a general proposition, carriers are often
interested in exploring early settlement of
a coverage case so long as information is
sufficiently developed to permit a reasoned
assessment of its exposure under the policy and the settlement is otherwise consistent with the carrier's case resolution
goals. As seasoned litigators and aggressive
advocates, counsel often prefer an opportunity to obtain all the facts through discovery and to pursue a resolution that will
advance the insurer's best arguments with
the goal of winning the case, however that
is defined. Carriers, however, may evaluate
the risk/benefit proposition of litigating a
case against a different backdrop. What
are the costs associated with the litigation?
What internal resource commitments will
be required with respect to document production and witness testimony and what
is the potential impact relating to aspects
of the document production and witness
testimony? Is there a potential risk for an
adverse ruling(s) on a key coverage issue
that might negatively impact other, similar cases?
Often, from the carrier's perspective,
there is little downside in examining
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early opportunities for dispute resolution through processes such as mediation.
In formation sharing in the context of mediation maybe a cost-effective opportunity to
obtain factual information to meaningfully
assess exposure and to assess the prospects
for early resolution. Mediation can also
assist to understand the positions, interests and motivations of the parties. Moreover, in contrast to litigation, a mediation
can help the parties maintain control of the
resolution process.
Insurance coverage mediation disputes
have unique characteristics that add complexity to the process, including complexity of issues and grouping of parties based
on standing or issues of interest.
When evaluating insurance coverage
mediation, consider such factors as:
• Timing—What is the right time to mediate? What is the status of related litigation? What is the court's role with
respect to mediation? Is information
sufficiently developed?
• Choosing a mediator—Does the mediator understand insurance coverage
and have the time and patience to work
through the details of the dispute? Will
the mediator engage the parties with
respect to the relative merits of their
positions and their respective interests?
What mediation style is the mediator
likely to employ?

• Mediation goals, process, structure—
What are the mediation goals? What
are the critical matters to be addressed?
How will information be shared? How
will the process for dialog and follow up
be structured?
Work closely with your insurer during
the mediation process. It is likely that the
carrier representative will need to become
involved as a decision maker with authority. That involvement will likely be easier
and more productive if the insurer representative is fully engaged in the mediation.
Be prepared to know what key provisions
of a settlement agreement need to be stated
in the written memorandum of settlement
handwritten at the end of the mediation,
such as confidentiality, indemnity and
scope of release.
Documents and Witnesses

Earlier in this article, we discussed the
importance of coordinating an early infor-

mation development plan relating to documents, key personnel interviews and
anticipated discovery. Pay attention to the
client's expectations and concerns when
developing the discovery plan. Client sensitivities with respect to the production
of certain categories of documents or the
possible testimony of certain insurer witnesses might impact not only what is voluntarily made available in response to a
document request or deposition notice/
subpoena, but may also impact decisions
with respect to the scope of affirmative discovery. Experienced case managers may
also have discovery preferences to satisfy
certain information needs for evaluation
of the risks of exposure under the policies.
Discuss the potential outcomes and consequences of discovery choices with the client
before implementing the discovery plan.
It is also important to have early interviews of key insurer deponents and witnesses. Such interviews will help to develop
your case and provide an opportunity to
address any surprises. Moreover, interviews will help direct future witness preparation and identify whether specialized
witness preparation assistance might be
needed, such as with outside litigation
consultants. Partnering with the client to
provide background on the deponents/witnesses and to assist in determining preparation needs will help to avoid future
questioning regarding whether the witness
was properly prepared by counsel.
Development of Litigation
Themes and Stories

The insurer case manager, who often will
be focused on the "big picture" when evaluating coverage litigation, will want to work
with counsel to identify, develop and implement the litigation theme and story(ies).
The litigation theme is the recurrent primary idea you will want to get across to
the jury. The litigation story(ies) will be
the facts you want to demonstrate to support or amplify the litigation theme. Insurers are sometimes critical of counsel who
have detailed knowledge of the facts and
law but do not know how to effectively
package the case for presentation in a manner that will be easily understood by a jury.
Counsel should collaborate with the client to develop the themes and stories to be
advanced at trial, with a continuous assess-
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ment of how the themes and stories are
impacted by discovery, case rulings and
other developments.
Consider whether you want to employ
jury consultants who can utilize focus
groups or mock juries comprising the same
demographics as your jury pool to test and
develop your case theme and how to best
package stories to support the theme. Focus
groups provide an early window as to how
jurors might view the case and the themes
you might want to advance at trial, providing vital feedback necessary to frame
future strategic planning. Early use of a
focus group based on available information can also assist in the identification of
additional discovery needs that will be necessary to support the theme and to evaluate
how presently available evidence (including
witness testimony) is likely to be perceived
by the fact-finder, Moreover, refinement of
the theme and story based upon mock juror
feedback can impact how the witnesses are
prepared for deposition and trial. Early use
of such consultants in the right case can
greatly assist development of the litigation
plan, witness presentation and help to minimize the risk that the jury simply did not
understand the case.
Motion Practice
Motion practice is an important tool that
can expedite case resolution, narrow issues
before trial, narrow the scope of potential exposure, or better position a matter
for settlement discussions. A good litigation plan should address the timing, substance and scope of possible motion filings
and how such motions will be used to help
implement the case resolution strategy to
achieve the desired goals. Client coordination is important when evaluating the
decisions regarding whether and what to
file. The client may be able to provide input
and oversight to avoid the risk of inconsistent positions or inaccurate information
with respect to both procedural motions
and substantive motion practice relating to
policy application. Moreover, the in-house
case manager will bring a broader perspective to the question of whether the filing
of a motion in a given case makes sense,
based upon a variety of factors, including
cost, likelihood of success, historical experience and positional consistency based on
the facts and law.

Crunch Time before Trial
As trial approaches, information should be
significantly developed to permit meaningful assessment of the prospects for litigation success and the risks of exposure.
Regular communication and consultation
between outside counsel and the client during the course of the case regarding implementation and adjustment of the litigation
plan, status updates, etc., should help facilitate a meaningful dialog with the client
concerning potential exposure assessment
and case outcome. From the client's perspective, the assessment potentially serves
multiple purposes, including assistance in
the process of evaluating exposure and resolution opportunities, management reporting so key decision makers are adequately
informed, and external reporting obligations to reinsurers.
The vehicle for the assessment may vary
depending upon the specific circumstances
and preferences of the parties, i.e., written
report, telephone conference, face to face
meeting, or some combination thereof.
Depending upon the specifics, it might
make sense to have an oral discussion
first with the carrier followed by a written report, if needed. This helps to avoid
misunderstandings and provides the carrier with an opportunity to ask meaningful questions that might impact the scope
and contents of any report.
Carriers expect their attorneys to be
direct, clear and concise when providing
their assessment of the case and the potential for exposure. Lengthy overviews of
case law with no clear opinion or direction
are sure to frustrate the client and potentially impact the confidence and trust the
insurer has with its counsel. In a collaborative partnership, the insurer should understand that the attorney has no crystal ball
and provides no assurances on the future
turn of events. That being said, counsel's
opinion is an important piece of information that the carrier needs in order to assess
its potential risks, outcomes and resolution
choices. Also, make sure there is a common
understanding surrounding the language
you use in any assessment. Does saying
there is a "reasonable chance for success"
mean a substantial likelihood of winning,
or that there is a colorable argument? Does
it mean 70 percent chance for success or
30 percent?

Often, when evaluating resolution
choices before trial, consideration is given
to settlement prospects. When evaluating settlement opportunities or engaging
in dialog with the insured/other insurers
regarding the prospects for settlement, be
sure that the client is fully apprised at all
stages. Moreover, be responsive to the client's needs in terms of information, documentation and other evaluative materials in
order to make settlement decisions. Work
with the client to obtain an understanding of the evaluation process and relative
time frame needed to both obtain monetary authority and to make settlement decisions. Be clear on what authority, if any,
you have with the client relating to any discussions with opposing parties. Clarify
significant provisions of any prospective
agreement with the client before reaching a settlement in principle. Are there
specific terms (e.g. release, confidentiality
provisions, reporting provisions, payment
terms) that are especially important to the
client and need to be incorporated into the
settlement dialog? Conversely, be sure to
keep the client apprised of significant nonmonetary provisions being advanced by the
opposing party as part of the settlement
dialog. Don't run the risk of having a settlement backfire because you as the attorney
failed to keep the client posted on key provisions you might regard as inconsequential but are very important to the client.
Trial
Although most cases never go to trial, preparation for trial is a seminal part of the larger
litigation plan, and counsel should work
with the insurer client to ensure that the client's interests will be protected well before
a trial date is set. Possible trial themes and
stories should be in development along with
the primary legal arguments and outline
of proofs. As the case moves closer to trial,
the carrier will likely want to be presented
with a detailed trial plan that will identify
all of the above in detail, along with pretrial
motions and anticipated motions in Jiminc. This plan should also include discussion as to possible bifurcation/trial phases
relating to coverage, damages and extracontractual claims (assuming that such issues had not been resolved through motion
practice). Phasing with respect to apportionment and allocation among multiple inFor The Defense • May 2009 • 53

visited 1/14/2011
• ■■■■

INSURANCE LAW

surers on the risk should also be addressed,
as should the relative roles and responsibilities of those insurers with similar coverage
defenses. Consideration might also be given
to whether a jury consultant should be retained to assist in jury selection or to sit quietly in the back of the courtroom to observe
the trial and provide feedback. The carrier
will be looking to ensure that its interests
are being aggressively advanced in the most
cost effective means possible.
The trial plan should also identify the
witnesses on behalf of the insurer, as well
as who will be the "face" of the insurer
(insurer representative) sitting at counsel's
table during the trial. Early notice and discussion with the insurer representative on
these topics are critical to avoid last minute
surprises and achieve adequate preparation
well before trial. You do not want to learn
on the eve of trial that an anticipated witness is unavailable or uncomfortable.
Be clear on the roles and responsibilities
of the trial team and that the insurer is on
board with the selection of trial counsel.
Discuss with the client beforehand his/
her preferences with respect to communicating trial developments. All significant
trial developments need to be immediately
reported. The insurer case manager needs
to ensure that his/her stakeholders are adequately and timely informed and counsel
cannot afford to be viewed as unresponsive
in this regard. Also, be sensitive to issues of
potential media coverage and discuss with
the client representative how media inquiries should be addressed consistent with
company protocol.
Lastly, it is important to provide the
insurer with a detailed realistic trial budget that reflects foreseeable activities con-
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sistent with the trial plan. This is needed
by the case manager for both planning and
reporting.
Post Trial/Appeal

The insurer will want to know the trial verdict as quickly as possible whether the results are favorable or unfavorable. The case
manager needs to be apprised so he/she can
quickly communicate and report the results
to key stakeholders. For certain large exposure cases or cases that have the potential
for publicity, immediate communication
between counsel and client may be needed
to address key questions or to coordinate responses in the event of media inquiry.
In the event of a victory, be prepared to
discuss with the client issues relating to the
opponent's likely post-trial actions. In the
event a verdict is returned that is unfavorable to the carrier, be prepared to immediately address key time frames and activities
attendant to post trial motions, bonding
activities and appeal. Depending upon the
form of verdict, what additional information concerning coverage determinations
and damages can be obtained which will
help the insurer make intelligent decisions
regarding its post-trial alternatives? Be prepared to discuss your post-trial recommendations that will best position the case for
appeal, if the carrier decides to appeal.
Successful appeals are often an uphill
battle. Be candid in your assessment
regarding chances for success on appeal.
Work closely with the carrier to assist their
evaluation of whether to file an appeal taking into consideration the potential legal,
business and media implications.
For certain matters on appeal, especially
if the case involves significant exposure or

a ruling could have important precedential value, the carrier may want to consider
whether to retain an appellate specialist
or a former appellate judge who may have
insights on how an appellate panel may
react to certain issues and arguments. Your
cooperation working with the insurer to
assess appellate counsel needs will reflect
well on your ability to be a team player
whose primary concern is the interest of
the client.
Conclusion of the Case

From an internal standpoint, carriers often
use the conclusion of a case as an opportunity to evaluate counsel performance. To
further strengthen your relationship with
the client, initiate a dialog to obtain feedback on your performance. Use the conversation as a vehicle to explore areas of
improvement relating to teamwork, communication, cost-containment, strategy
design and implementation. Take the feedback as a constructive opportunity to internally address performance issues that might
be regarded as a "weak link" by the client.
The client will likely be impressed that you
are soliciting his/her input on improvement
opportunities. Through open listening, you
maybe given an opportunity to address issues that will help strengthen and build a
long term relationship with the client.
The insurer is looking to retain skilled
counsel who understand the importance
of communication, collaboration and planning to obtain best results in a fiscally
responsible manner. Counsel who proactively meet the carrier's performance,
reporting and cost-containment drivers
enhance their opportunity to establish a
mutually beneficial partnership. !8

