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Elizabeth M. Del Cid
1185 Avenue of the Americas
21st Floor
New York, New York 10036
Direct (212) 880-3982
Cell (646) 891-7905
edelcid@mmlawus.com

Biography
Admissions
California
New York

Elizabeth Del Cid is a Partner at the law firm of Murphy & McGonigle in New York. She
co-spearheads the firm’s Diversity and Inclusion Initiative and is a member of the
Hispanic National Bar Association. She participated in the Collaborative Bar
Leadership Academy with other diverse bar leaders.

Education
J.D., Dean’s List,
University of Minnesota
Law School, 2006
B.A., cum laude,
Department Honors,
English and History, UCLA,
2004

Ms. Del Cid advises broker-dealers, insurance/annuity companies, and their agents.
She practices law in California and New York.

Experience
Murphy & McGonigle,
Partner, New York, NY
(2015-present)
Edgerton & Weaver,
Partner, New York, NY
(2014-15), Associate, Los
Angeles, CA (2010-13)
Burke, Williams &
Sorensen, Associate, Los
Angeles, CA (2007-10)
Eighth Circuit, Extern,
Minneapolis, MN (2006)

She has appeared before FINRA arbitrators, federal and state judges at the civil and
criminal level, and SEC officers across the U.S. Apart from handling unsuitability
claims, she has defended financial institutions on failure to supervise claims arising
from an advisor’s investment recommendations to elders, accredited investors, and
family trusts. She has negotiated settlements on behalf of broker-dealers and their
officers in the sale of private offerings and variable products. She counsels
supervisors and brokers on outside business activities, registered investment advisory
services, and due diligence of REITs, TICs and other securities. She credits her father
with teaching her how to regatear (bargain in Spanish).
Ms. Del Cid is a first generation college graduate. In three years, she graduated from
UCLA with degrees in English and History and a Geography minor. She received the
Coca-Cola Scholarship, L.A. County’s Young Woman of the Year Scholarship, UCLA
Undergraduate Research Scholarship, Teamsters Union Scholarship, Chicano National
News Media Association Scholarship, and Project 10 Model of Excellence Scholarship.
She completed her J.D. early from one of the nation’s top 20 law schools, the
University of Minnesota Law School. In law school, she was on the Dean’s List, the
Vice President of the Latino Law Students Alliance, a Student Ambassador, and on the
National Moot Court team. She received the Dean’s Distinguished Scholarship and
Stone Scholarship. She externed at the Eighth Circuit and provided pro bono services
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for parents of special education students, victims of domestic violence, and lowincome residents, several of whom she spoke to Spanish.
Ms. Del Cid is a first generation, Mexican-American. Her parents, Hector and Maria
Lourdes, are from Sonora and Sinaloa, México, respectively. Ms. Del Cid was born and
raised in Los Angeles. She lives in New York.
Before practicing law, Ms. Del Cid appeared on the TV show “Romper Room”, sang
with Michael Jackson in the Super Bowl XXVII Halftime Show, placed second on the
Spanish variety show “Cuanto Cuesta El Show”, and was a lead salsa dancer in her law
school’s rendition of “West Side Story”. She volunteered as a teen journalist on the
juvenile delinquency and public education beats for the Los Angeles Times sponsored
paper, L.A. Youth (readership 350,000).
Representative Speaking Engagements
Hispanic National Bar Association Convention, “Beware of Spoliation: Civil and
Criminal Penalties for Destroying Stale Information” CLE session (moderator),
Chicago, IL, September 9, 2016
Inter-American Bar Association, “Introduction to FINRA Securities Arbitration”
Luncheon Series (moderator), New York, New York, February 5, 2016
AIG, “Financial Institutions Claims/Updates in the Securities Industry” CE/CLE
Credit Live Session (panelist), New York, New York, April 17, 2014
Professional Liability Attorney Network, “The Ins and Outs of FINRA’s Broker
Expungement Process” CE/CLE Credit Live Webinar (panelist), Los Angeles,
California, March 14, 2014
“The Dodd-Frank Act” CLE Credit Recorded Webinar
Publications
“Developing a Women’s Initiative that Works,” National Association of Women
Business Owners, February 15, 2016:
https://www.nawbo.org/resources/nawbo-one/2016/february/developingwomen-s-initiative-works
“SB 97: The ‘Other’ Global Warming Act,” Western City, July 2008 (With Timothy
H. Irons): http://www.westerncity.com/Western-City/July-2008/SB-97-ThequotOther-quot-Global-Warming-Act/
Professional Affiliations
SIFMA Compliance & Legal Society – Future Leaders Event and Women’s
Leadership Forum
Financial Women’s Association
Collaborative Bar Leadership Academy Alumni
Hispanic National Bar Association – Chicago 2016 Convention CLE Committee
and Los Angeles 2008 Convention Committee
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Grissel Seijo
Associate

Wells Fargo Center
333 SE Second Avenue, Suite 2700
Miami, FL 33131
main: (305) 400-7500
direct: (305) 400-7521
fax: (305) 603-2552
gseijo@littler.com

Overview
Grissel Seijo thrives as an employment litigator, counselor and strategist. Employers depend on her legal know-how and
her proven negotiation skills to secure positive results and resolve workplace legal challenges.
Grissel represents management in a range of industries, including financial services, construction, trucking, hospitality
and telecommunications. Some of her single-plaintiff and class-action litigation successes include:
• Defeating a disability and race discrimination complaint at the district court and appellate court levels by a callcenter employee against a global financial services company.
• Favorably resolving a 15-plaintiff complaint regarding an English-only policy for a hotel in south Florida.
• Defending an American with Disabilities Act access claim against a fast-food franchise location in Fort Lauderdale,
Fla.
• Favorably resolving an age discrimination allegation against a manufacturer.
Her litigation experience extends to federal and state courts, as well as government agencies such as the Equal
Employment Opportunity Commission, Department of Labor, National Labor Relations Board and the Florida Commission
on Human Relations.
Prior to her law practice, Grissel immersed herself in teaching and counseling in New York City. She led high school
classes in science and math, worked with low-income, first-generation college students and supported abused women.
These daily interactions fostered a deep discernment of people, which enhanced her ability to negotiate with employees
and advise managers and executives.
In her counseling capacity, Grissel has guided a telecommunication company with preparation of a multistate handbook
supplement. She also has assisted human resource professionals with hiring, offer letters, onboarding, nondisclosure and
restrictive covenant agreements, employee handbooks, severance documents and dismissals. Fluent in Spanish, Grissel
has been tapped in the preparation of bilingual work-related materials that are legally compliant.
1

Grissel Seijo

Grissel is also a sought-after lecturer and writer on these topics: hiring/firing, corrective actions, internal investigations,
wage and hour issues, employment policies, restrictive covenants and compliance.

Professional and Community Affiliations
•
•
•
•
•
•

Member, Florida Bar Association, Labor and Employment Division and Diversity and Inclusion Committee
Chair, Moot Court Competition , Region VIII, Hispanic National Bar Association
Founding Board Member, Latino Alumni Association of the Columbia University
Founding Member, Líderes Board, LatinoJustice PRLDEF Inc.
Member, New York State Bar Association, Labor and Employment Division
Member, Collaborative Bar Leadership Academy, American Bar Association

Recognition
•
•

Named, Rising Star, Super Lawyers, 2015
Recipient, Founders' Award, Latino Alumni Association of Columbia University

Education
J.D., Fordham University School of Law, 2006
M.A./Ed.M., Teachers College, Columbia University, 1999
B.A., Columbia University, 1993

Bar Admissions
Florida
New Jersey
New York

Courts
U.S. Court of Appeals, 2nd Circuit
U.S. Court of Appeals, 11th Circuit
U.S. District Court, District of New Jersey
U.S. District Court, Eastern District of New York
U.S. District Court, Southern District of New York
U.S. District Court, Eastern District of Florida
U.S. District Court, Southern District of Florida
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Grissel Seijo

Languages
Spanish

Publications & Press
EEOC Issues Updated Enforcement Guideline Regarding Pregnancy Discrimination
September 2014
Got A Minute (How To Conduct Investigations and Avoid the Dreaded Discrimination Law)
PEO Insider
March 2013

Speaking Engagements
The Justice League: Mastering the Employment Law Ethics Universe
ACC South Florida
July 29, 2015
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STROOCK

IRENE ORIA
SPECIAL COUNSEL, MIAMI

Contact Information
Tel: (305) 789-9326
Fax: (305) 789-9302
ioria@stroock.com

Practice Group
Litigation
Financial Services/Class Action
Insurance

Education
J.D., Cornell Law School, 1999
B.A., Columbia College, 1996

Judicial Clerkship
Law Clerk, The Hon. Cecilia
M. Altonaga, U.S. District
Court, Southern District of
Florida, 2003 – 2004

Irene Oria has over 15 years of experience in complex commercial business litigation
in federal and state courts and arbitration tribunals with a focus in recent years on
Financial Services, Insurance and Securities Litigation, including nationwide class and
multi-district litigation. She has tried jury and non-jury cases.
Ms. Oria represents domestic and international public and private companies and
individual officers and directors in contract-related and business tort disputes; complex
insurance coverage and bad faith disputes, including director and officer liability
matters; accounting negligence and other professional negligence disputes; corporate
governance disputes; SEC, Florida Attorney General and other state and federal
regulatory investigations; white collar matters including civil and criminal RICO
actions; securities fraud actions alleging violations of state and federal securities laws;
employer side employment-related disputes including employment discrimination
matters; product liability disputes; and antitrust litigation. In particular, Ms. Oria has
experience defending banks and other large financial institutions in complex
commercial litigation, including consumer class actions alleging violations of consumer
protection laws. She has also represented insurance companies in insurance fraud
investigations. Ms. Oria routinely defends clients in matters related to the Florida
Deceptive and Unfair Trade Practice Act (FDUTPA) and the Florida Securities and
Investor Protection Act.
Prior to joining Stroock, Ms. Oria served as an Assistant United States Attorney in the
United States Attorney’s Office for the Southern District of Florida. During her tenure
at the United States Justice Department, Ms. Oria defended the interests of the United
States in civil suits filed in the U.S. District Courts alleging statutory torts,
constitutional torts, violations of civil rights and employment discrimination/
harassment/retaliation laws, medical malpractice and a myriad of other claims.
Ms. Oria is fluent in Spanish.

Representative Matters
•

Investment managers/funds in securities fraud litigation relating to Bernard L.
Madoff

•

Leading sports event marketing and management companies in breach of contract
dispute relating to the Copa America Fútbol tournament
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STROOCK
•

Leading global accounting firm in accounting
malpractice litigation

•

Major banks, credit cards companies and securities
and investment firms in financial services litigation,
including breach of contract disputes, class action
litigation and arbitrations

•

Leading car rental company in varied commercial
litigation

•

Leading foreign telecommunications company in
enforcement of judgment proceedings

•

Leading affinity marketing company in Florida
Attorney General investigations

IRENE ORIA
•

Named to the 2013 Lawyers of Color “Hot List”
(Southern Region)

Memberships
•

Member, Diversity and Inclusion Committee, The
Florida Bar, 2015-2017

•

National Finance Director, Hispanic National Bar
Association, 2015-2016
o

Florida Regional President, Region
VIII, Hispanic National Bar Association,
2014-2015

o

Member, Hispanic National Bar
Association

•

Leading Northeast real estate brokerage firm in breach
of contract/lease disputes

•

Leading cruise line in commercial litigation, including
class action litigation

•

Leading spirits, wine and beer companies in
commercial litigation, including antitrust litigation

•

Leading medical/health care product supplier and
various other entities in product liability litigation

•

Global pharmaceutical company in commercial
litigation, including class action litigation

•

Entities and individuals in confidential white collar
criminal investigations

Selected Activities

•

Entities and individuals in internal investigations,
regulatory advice and other corporate compliance
matters

Named to South Florida Legal Guide’s “Top Lawyers
Class of 2015”

•

Collaborative Bar Leadership Academy Fellow, 2015

•

Listed as a “Top Up and Comer” in Commercial
Litigation and Financial Litigation by the South Florida
Legal Guide, 2014 and 2015 editions

•

Recipient of the “40 Under 40 Outstanding Lawyers
of Miami-Dade County” Award by the Cystic
Fibrosis Foundation, 2013

Member, Standing Committee for Rules and
Procedures, U.S. District Court, Southern District of
Florida

•

Member, American Bar Association

•

Member, South Florida Chapter, Federal Bar
Association

•

Member, Florida Association of Women Lawyers

•

Member, Dade County Bar Association

•

Member, Cuban American Bar Association

•

Assistant U.S. Attorney, U.S. Attorney’s Office,
Southern District of Florida, Civil Division, 20052007

Admitted to Practice

Honors and Awards
•

•

Florida, 2001; New York, 2001; New Jersey, 2000; U.S.
District Court, District of New Jersey, 2000; U.S. District
Court, Southern District of Florida, 2001; U.S. District
Court, Middle District of Florida, 2002; U.S. District
Court, Northern District of Florida, 2001; U.S. Court of
Appeals, Eleventh Circuit, 2001
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Sulema Medrano
Partner
150 North Michigan Avenue
Suite 3300
Chicago, Illinois 60601
t: 312.894.3244 | f: 312.997.1722
smedrano@salawus.com

When an attorney takes the time to truly understand a client’s trade
she develops a greater understanding of how each of the
organization’s legal issues affects its bottom line. Sulema goes this
extra mile for her clients and further, often spending her own time
becoming well-versed in the factual or legal issues presented in each
case. She defends clients in various litigation matters, including
premise liability, products liability, personal injury claims at large
construction sites, bad faith and extra contractual claims related to
insurance coverage, legal malpractice, breach of contract and breach
of fiduciary duty.
Prior to joining the firm, Sulema worked at the Cook County State’s
Attorney’s Office where she divided her time as an assistant state’s
attorney between the domestic violence division and the criminal
appeals division.
She regularly volunteers with the Trial Advocacy program as an
assistant trial team coach. She is also a volunteer and event host for
the Chicago Metropolitan Battered Women’s Network.

HONORS
●

Selected to the Illinois Super Lawyers "Rising Stars" List: 2016

MEMBERSHIPS & INVOLVEMENT
●

Member: American Bar Association; Women’s Bar Association

●

Board of Directors: Hispanic Lawyers Association of Illinois

●

Hispanic National Bar Association: Past Grant Affiliate
Committee Chair; Past President, Young Lawyer’s Division
(2013-2014); Latina Commission Commissioner (2015-2016)
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Practice Areas
Commercial Litigation

Education
Chicago-Kent College of Law,
J.D., 2009
James Madison College,
Michigan State University, B.A.,
2006, honors

Admissions
Illinois

Sulema Medrano

NEWS & PRESS RELEASES
SmithAmundsen Promotes Six to Partner
March 10, 2016
38 SmithAmundsen Attorneys Included on 2016 Illinois Super Lawyers and 2016 Illinois Rising Stars Lists
SmithAmundsen, January 8, 2016
Sulema Medrano Elected President of Hispanic National Bar Association - Young Lawyers Division
April 30, 2012

PRESENTATIONS & EVENTS
Celebrate PRIDE With SmithAmundsen
June 23, 2016
Sulema Medrano to Speak at the Chicago Latino Network, "Ask the Experts: The Power of Networking" Event
Mass Mutual Financial Group, Chicago, IL, April 27, 2016
Top Issues Facing Young Hispanic Attorneys
Hispanic National Bar Association Annual Convention Panel, 2014
2014 Hispanic National Bar Association Annual Conference Youth Symposium
Moderator, 2014
HACIA Awards Banquet
Chicago, IL, March 28, 2013
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Professional Biography
VILMA R. PALMA-SOLANA | COUNSEL

LOS ANGELES
1888 Century Park East, Suite 1700
Los Angeles, CA
+1.310.788.3247
VPalma@perkinscoie.com

In her litigation practice, counsel Vilma Palma-Solana focuses on complex business disputes, including claims involving
breach of contract, trade secret misappropriation, unfair competition and interference with contract/prospective economic
advantage. She also has experience defending consumer class actions involving claims for false and misleading
advertisements. Additional areas of her practice include commercial real estate litigation, landlord-tenant, product liability
and employment matters.
Vilma is a trial attorney with substantial experience in all aspects of federal and state court litigation. She conducted
direct and cross-examination of witnesses in a four-week federal jury trial, and obtained for her client an $8-million
verdict for breach of contract involving the sale and financing of large aircraft.
An active participant in Perkins Coie’s pro bono programs, Vilma focuses on immigration matters. She has served as
first chair in administrative merits hearings in her representation of young indigent clients in asylum claims before
immigration court. Vilma has also represented a nonprofit organization in drafting an amicus curiae brief to the California
Supreme Court in the area of privacy.

COMMUNITY INVOLVEMENT

Public Counsel, Immigrants' Rights Project, Volunteer, 2009

RELATED EMPLOYMENT

Perkins Coie LLP, Summer Associate, 2007, 2008
County of Orange, Office of Public Defender, Fullerton, CA, Intern, 2006
Hon. A. Wallace Tashima, U.S. Court of Appeals for the Ninth Circuit, Judicial Extern, 2008

NEWS
05.16.2016

Perkins Coie Attorneys Mentioned in Law360 - 9th Circ. Affirms Jet Financier's $8M Win Against Cargo Co.
General News
Law360
Perkins Coie attorneys were mentioned as counsel in "9th Circ. Affirms Jet Financier's $8M Win Against Cargo Co.," a
Law360 article, regarding damages suffered by Global BTG LLC after National Air Cargo Inc. backed out of a letter of
intent, which also quoted partner Don Kula.

01.04.2016

Perkins Coie Announces 2016 Counsel Promotions
Press Releases
Perkins Coie has announced that 32 attorneys have been promoted to the firm’s counsel position, effective January 1,
2016.

AREAS OF FOCUS
PRACTICES

Litigation
Consumer Protection
Class Action Defense
Latin American Compliance
INDUSTRIES

Food Litigation
Food & Beverage

BAR AND COURT ADMISSIONS

California
U.S. Court of Appeals for the Ninth Circuit
U.S. District Court for the Central District of California
U.S. District Court for the Eastern District of California
U.S. District Court for the Southern District of California
U.S. District Court for the Northern District of California

EDUCATION

UCLA School of Law, J.D., 2009, Associate Editor, Chicano/a Latina Law Review
University of California, Irvine, B.A., Criminology, Law and Society, cum laude , 2006

LANGUAGES

Spanish
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Beware of Spoliation:
CIVIL AND CRIMINAL PENALTIES FOR DESTROYING STALE INFORMATION
SEPTEMBER 9, 2016, 2:15 - 3:30 P.M.

FRCP Rule 37 – Preserving ESI


Rule 37(e)(2) states:
If electronically stored information that should have been preserved in
the anticipation or conduct of litigation is lost because a party failed
to take reasonable steps to preserve it, and it cannot be restored or
replaced through additional discovery, the court:
[...]
(2) only upon finding that the party acted with the intent to deprive
another party of the information’s use in the litigation may:
(A) presume that the lost information was unfavorable to the party;
(B) instruct the jury that it may or must presume the information was
unfavorable to the party; or
(C) dismiss the action or enter a default judgment.
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FRCP Rule 37 – Changes specific to
ESI


Before


Rule 37 placed a vague limit on a court’s ability to impose sanctions for
spoliation of ESI.




“Absent exceptional circumstances, a court may not impose sanctions…”

Now


Courts may issue sanctions, adverse inference instructions, or dispose of
the case.
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Preserving ESI – Takeaway


Courts determine whether or not to punish spoliation based on
1.

Whether the spoliator is a named or non-named party

2.

Whether the destruction was intentional or negligence

3.

The extent to which the lost information was material to the underlying
action
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Preserving ESI – Overview of Cases


Federal




Sanctions or adverse inferences

New York State Law


Named party: Sanctions



Subpoenaed party: Negligent spoliation of evidence cause of action



New York and Florida



California, Illinois, and Texas

5

Spoliation – Federal Cases in 2016


District of Maryland: Sanctions that are “no greater than necessary
to cure the prejudice” issued. Ericksen v. Kaplan High Education,
LLC, No. RDB-14-3106, 2016 WL 695789, *3-4 (D. Md. Feb. 22, 2016).



Southern District of California: Adverse inference instruction issued
under Rule 37(e)(2). NuVasive Inc. v. Madsen Medical Inc., No.
13cv2077, 2016 WL 305096, *1 (S.D. Cal. Jan. 26, 2016).



Southern District of Florida: Failure to turn off 30-day automatic
deletion feature for deletion of text messages did not constitute an
"intent to deprive“. No sanctions issued. Living Color Enterprises Inc.
v. New Era Aquaculture Ltd., No. 14-CV-62216 (S.D. Fla. Mar. 22,
2016).

6

Spoliation – District Courts of
New York




Eastern District:


Adverse jury instruction issued based on “intent to deprive another party” of
the use of that information. U.S. Securities and Exchange Commission v.
CKB168 Holdings Ltd., No. 13-CV-5584 (RRM), 2016 U.S. Dist. LEXIS 16533
(E.D.N.Y. Jan. 5, 2016), *13 (quoting R. 37(e)(2)).



Adverse inference instructions not issued even if there was negligence/gross
negligence for loss of ESI. Note: Rule 37 does not affect the law on spoliation
of physical records. Best Payphones v. City of New York, 1-CV-3924, 1-CV8506, 3-CV-0192, 2016 WL 792396 (EDNY Feb. 26, 2016).

Southern District:


Sanctions issued based on the court’s inherent authority to impose sanctions,
instead of under Rule 37. CAT3, LLC, et al. v. Black Lineage, Inc., et al., No.
14 Civ. 5511 (AT) (JCF), 2016 WL 154116, *7 (S.D.N.Y. Jan. 12, 2016).
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Spoliation – New York State Law


Sanctions may be issued upon proof of:
(1) the party having control over the evidence possessed an
obligation to preserve it at the time of its destruction,
(2) the evidence was destroyed with a culpable state of mind, and
(3) the destroyed evidence was relevant to the party's claim or
defense such that the trier of fact could find that the evidence
would support that claim or defense.



Where the evidence is determined to have been intentionally or
willfully destroyed, the relevancy of the destroyed documents is
presumed. Pegasus Aviation I, Inc. v. Varig Logistica S.A., 2015 WL
8676955, *1 (N.Y. Ct. App. Dec. 12, 2015).
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Spoliation –New York and Florida


New York may issue sanctions against a named party. Pegasus Aviation I,
Inc. v. Varig Logistica S.A., 2015 WL 8676955, (N.Y. Ct. App. Dec. 12, 2015);
Congregation Rabbinical College of Tartikov, Inc. v. Village of Pomona, No.
7:07cv6304 (SDNY, May 25, 2016) (proof of bad faith and intent to deprive
plaintiffs of evidence at issue).



Florida may issue discovery sanctions or a rebuttable presumption of
negligence against a named party. Martino v. Wal-Mart Stores, Inc., 908
So.2d 342 (Fla. 2005).



A subpoenaed party may be found liable for the action of negligent
spoliation of evidence. Jost v. Lakeland Reg’l Med. Ctr., Inc., 844 So.2d 656
(Fla. 2d DCA 2003), rev. dismissed, 888 So.2d 622 (Fla. 2004); Ortega v. City
of New York, 809 N.Y.S.2d 884 (King Cty. Sup. Ct. 2006).
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Spoliation – California State Law


No independent cause of action – Cedars-Sinai Med. Ctr. v. Super. Ct., 18
Cal. 4th 1 (1998); Temple Cmty. Hosp. v. Sup. Ct., 20 Cal. 4th 464 (1999)



Sanctions may be imposed for “misuse of discovery process:”


Monetary, issue, evidence, contempt and terminating sanctions are permitted.
Cal. Code Civ. Proc. §2023.030.



Incremental approach, starting with monetary sanctions and ending with the
ultimate sanction of termination, unless egregious conduct



Two main factors: culpability of party destroying evidence + prejudice to
the other party



Willful destruction can also lead to a misdemeanor – Cal. Penal Code 135
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Spoliation – Illinois and Texas


California, Illinois, and Texas may issue sanctions, civil penalties, criminal
penalties, and/or a criminal sentence.


No cause of action.



Boyd v. Travelers Ins. Co., 652 N.E.2d 267 (Ill. 1995)



Trevino v. Ortega, 969 S.W.2d 950 (Tex. 1998)
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Questions & Comments


Email and call us!


Elizabeth Del Cid (NY & CA)




Grissel Seijo (FL)




Stroock: ioria@stroock.com and (305) 789-9326

Sulema Medrano (IL)




Littler Mendelson: gseijo@littler.com and (305) 400-7500

Irene Oria (FL)




Murphy & McGonigle: edelcid@mmlawus.com and (212) 880-3982

Smith Amundsen: smedrano@salawus.com and (312) 894-3244

Vilma Palma-Solana (CA)


Perkins Coie: vpalma@perkinscoie.com and (310) 788-3247
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Footnotes

1
2

“Tr.” refers to the transcript of an evidentiary hearing held on December 1, 2015.
The defendants objected to Mr. Hilbert's testimony on the ground that he had not been timely identified and they had
therefore not had an opportunity to take his deposition. I reserved decision and now overrule the objection. Although the
last-minute identification of this witness smacks of sharp practice, the defendants were fully able to cross-examine him
at the hearing and ultimately suffered no prejudice. See Softel, Inc. v. Dragon Medical and Scientific Communications,
Inc., 118 F.3d 955, 961 (2d Cir.1997) (identifying prejudice as factor in considering preclusion of witness); In re Fosamax
Products Liability Litigation, 647 F.Supp.2d 265, 280–81 (S.D.N.Y.2009) (preclusion denied where prejudice mitigated).

3
4

5
6
7

The prior version of the rule stated in full: “Absent exceptional circumstances, a court may not impose sanctions under
these rules on a party for failing to provide electronically stored information lost as the result of the routine, good faith
operation of an electronic information system.” See Fed. R. Civ. P. 37(e) advisory committee's note to 2015 amendment.
Amended Rule 37(e) reads as follows:
If electronically stored information that should have been preserved in the anticipation or conduct of litigation is
lost because a party failed to take reasonable steps to preserve it, and it cannot be restored or replaced through
additional discovery, the court:
(1) upon finding prejudice to another party from loss of the information, may order measures no greater than
necessary to cure the prejudice; or
(2) upon finding that the party acted with the intent to deprive another party of the information's use in the litigation
may:
(A) presume that the lost information was unfavorable to the party;
(B) instruct the jury that it may or must presume the information was unfavorable to the party; or
(C) dismiss the action or enter a default judgment.
Fed. R. Civ. P 37(e).
If relief available under the amended rule were less adequate than that available under the prior rule in remedying any
prejudice to the defendants, a different outcome might be warranted. However, as discussed below, the amended rule
can provide sufficient relief in the current circumstances.
Indeed, the plaintiffs themselves argued only that there is a “fundamental, technical phenomenon” by which “the Gmail
email service modifies an outgoing email sender address to a default or authenticated address associated with the email
user.” (Letter of Nicholas R. Lewis dated Oct. 26, 2015, at 1-2) (first emphasis added).
The obligation to pay attorneys' fees and costs is placed upon the plaintiffs, as there is no evidence of culpability on the
part of their prior counsel. To the extent that the plaintiffs believe that their former attorneys bear all or some responsibility,
they shall so indicate at the time that they submit any objections to the defendants' requested fees and costs, and further
proceedings will be held to apportion responsibility.

End of Document
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Footnotes

1
2
3

Although originally represented by counsel, this Court granted counsel's Motion to Withdraw as Attorney (ECF No. 39)
on September 30, 2015. See Order, ECF No. 55. Ms. Ericksen now proceeds pro se.
As Judge Coulson notes in his Report and Recommendations, the programs were alternately labeled a “tool to speed up
a computer,” a “data cleanup” tool, and a “destruction tool.” Report and Recommendations, 3, ECF No. 58.
The amendments to the Federal Rules of Civil Procedure took effect on December 1, 2015.

End of Document
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Brown Jordan International, Inc. v. Carmicle, Slip Copy (2016)
2016 IER Cases 63,058
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MEMORANDUM OPINION
Robin L. Rosenberg, United States District Judge
*1 This case requires the Court to determine whether
certain actions taken by Christopher Carmicle
(“Carmicle”), a high-ranking employee running two
subsidiaries of an international furniture company,
warranted termination for cause of his employment. In
particular, the Court must determine whether Carmicle’s
repeated access of other employees’ email accounts—
including those of the parent company’s Chief Executive
Officer (“CEO”), Chief Financial Officer (“CFO”), and

General Counsel—using a single generic password
provided to all employees in connection with the
transition to a new email service amounted to gross
negligence or willful misconduct. At stake is a substantial
amount of money in profits interests and severance pay to
which Carmicle is entitled unless the Court determines
that his employment was properly terminated for cause.
While the outcome of this case rests largely on that
determination, the Court must also resolve various other
factual and legal disputes stemming from Carmicle’s
conduct, both during the course of his employment and in
connection with the litigation of this case. These include
whether Carmicle violated federal law, including the
Computer Fraud and Abuse Act and the Stored
Communications Act, by accessing other employees’
email accounts; whether Carmicle is liable to his former
employer for the salary paid to Carmicle’s wife and for
various entertainment expenses incurred by Carmicle,
including the cost of floor seats and private boxes at
major collegiate athletic events and events at Churchill
Downs,1 all of which were paid at Carmicle’s direction
from company funds and deliberately obscured in the
budget during a sharp downturn in profits; whether
Carmicle is liable to his former employer for the value of
furniture he provided at no cost to his country club;
whether Carmicle’s employment was terminated in
retaliation for exposing what Carmicle characterized as
illegal and fraudulent activity committed in connection
with a potential management buyout of the company; and
whether Carmicle’s intentional destruction of relevant
evidence warrants imposition of sanctions against him.
Prior to consolidation, the parties raised their respective
claims in two separate cases. In one, Brown Jordan
International, Inc. (“BJI”), BJI Holdings, LLC, Brown
Jordan Company (“BJC”), and Brown Jordan Services
(“BJS”) (collectively, the “Company”) alleged violations
of the Computer Fraud and Abuse Act and the Stored
Communications Act, breach of fiduciary duty and the
duty of loyalty, conversion, unjust enrichment, and breach
of contract, and requested a declaratory judgment that
Carmicle’s actions warranted termination for cause of his
employment. In the other, Carmicle alleged fraudulent
misrepresentation and breach of contract by BJI Holdings,
LLC, BJI, BJS, and the CEO, CFO, General Counsel, and
members of the Board of Directors of BJI (collectively,
the “Brown Jordan Parties”).2 The Court consolidated the
two cases for trial and all claims were tried before the
Court in a bench trial from October 27, 2015 to October
30, 2015, from November 2, 2015 to November 6, 2015,
and from November 9, 2015 to November 10, 2015.
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*2 The Court ultimately concludes that Carmicle’s
employment was properly terminated for cause, primarily
due to his accessing other employees’ email accounts,
which the Court further concludes violated the Computer
Fraud and Abuse Act and the Stored Communications
Act. Carmicle is therefore not entitled to any profits
interests or severance pay. While Carmicle also failed to
comply with Company policies governing disclosure of
conflicts of interest and approval of entertainment
expenses, that failure does not render Carmicle liable to
the Company for the salary paid to Carmicle’s wife and
the various entertainment expenses incurred by Carmicle.
Likewise, Carmicle is not liable to the Company for the
value of furniture he provided to his country club. The
only damages to be recovered by either side are those
awarded to the Company as a result of Carmicle’s
violations of the Computer Fraud and Abuse Act and the
Stored Communications Act. In addition, the Court will
impose sanctions in the form of adverse inferences drawn
against Carmicle for his spoliation of evidence.
Based on the evidence presented at trial, the memoranda
submitted, and oral argument of the parties, the Court
makes the following findings of fact and conclusions of
law:

I. INTRODUCTION
The Court first briefly summarizes the background facts
and relevant procedural history of this case before
detailing its specific findings of fact and conclusions of
law.

A. Background Facts
Carmicle was born and raised in Louisville, Kentucky.
After graduating from the University of Kentucky with a
degree in civil engineering in 1997, Carmicle received an
MBA from Bellarmine University in 2000. Two years
later, while working for a venture capital fund in
Louisville, Carmicle was contacted by Bruce Albertson,
then-CEO of BJI. Shortly thereafter, Carmicle accepted a
position with BJI as director of new business development
and moved to Pompano Beach, Florida. Carmicle’s wife,
Rashna Carmicle (“Mrs. Carmicle” or “Rashna”)3joined
BJI that same year as director of marketing.
Carmicle swiftly rose through the ranks at BJI, the parent
company of a number of entities engaged in the
manufacture and sale of furniture for both residential and
commercial use. Only five or six months after joining BJI,

Carmicle was promoted to vice president of sales. By
2005, Carmicle was the president of a BJI subsidiary that
would eventually become BJS, and had relocated to
Louisville with his wife. That year, Mrs. Carmicle left her
full-time position with BJI and entered into an
independent contractor agreement, pursuant to which she
would continue to provide marketing services for the
Company for up to two years, but would work fewer
hours for reduced compensation.
Shortly after Carmicle became president of BJS, Gene
Moriarty (“Moriarty”) became CEO of BJI. At Moriarty’s
request, Carmicle entered into an Executive Employment
Agreement with BJI, solidifying the terms of his
employment. Carmicle subsequently entered into several
Profits Interest Agreements, pursuant to which Carmicle
acquired profits interests in BJI Holdings, LLC, subject to
the Agreements’ vesting and forfeiture provisions.
Whether Carmicle is now entitled to severance pay and
profits interests turns on whether his employment was
properly terminated for cause as defined in those
Agreements.
By all accounts, Carmicle was initially well-liked by
Moriarty and the members of BJI’s Board of Directors,
who described him as personable, capable, and smart. In
2004, the year before Carmicle became president, BJS
was on the verge of bankruptcy with negative earnings
before interest, taxes, depreciation, and amortization
(“EBITDA”). By 2007, EBITDA at BJS had risen to
almost thirty million dollars. After a couple of good years,
however, EBITDA dropped to under ten million dollars in
2011, and rose only slightly in 2012 and 2013.
Meanwhile, Moriarty and others were beginning to have
doubts about Carmicle. The trouble started at the end of
2011, when it came to light that Mrs. Carmicle remained
on the payroll and had received several raises in salary at
Carmicle’s direction and with Carmicle’s sole approval,
despite little evidence that Mrs. Carmicle continued to
provide services to the Company, while profits were low
and a number of full-time employees had been laid off.
Although Carmicle immediately complied when Moriarty
instructed him to cease all payments to Mrs. Carmicle,
Moriarty considered the failure to disclose this conflict of
interest so egregious that it provided cause to terminate
Carmicle’s employment. Instead, however, Moriarty gave
Carmicle a stern warning and a second chance. Moriarty
also gave Carmicle greater responsibility, making him
president of BJC, another BJI subsidiary, in addition to
BJS.
*3 Around the same time, faint hints of Carmicle’s
excessive entertainment expenses began to appear. In an
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email to Moriarty, Carmicle requested authorization for a
substantial expenditure on tickets to athletic events. After
learning about the request from Moriarty, BJI’s General
Counsel was struck by how large the amount seemed
compared to the amount approved in 2007, when profits
were substantially higher than at the end of 2011.
Nevertheless, no one sought additional information about
Carmicle’s actual entertainment expenses in previous
years or Carmicle’s requested budget for such expenses in
the coming year. It was not until the end of 2013, when
BJI’s CFO was reviewing BJS’s past advertising expenses
for an unrelated reason, that the full extent of Carmicle’s
unauthorized entertainment expenses was recognized.
Everything began to unravel for Carmicle in 2013. That
year, Moriarty learned that Carmicle had hired Jeanie
Kellogg to manage freight for BJC, despite a clear
directive from Moriarty not to hire her or make any other
change to the freight program. As far as Moriarty was
concerned, Carmicle had blown the second chance he had
been given. Shortly thereafter, BJS’s controller resigned
under peculiar circumstances, first submitting a lengthy
resignation letter to Carmicle, then submitting an edited
resignation letter to a member of BJI’s Board of
Directors. At that point, Moriarty was ready to terminate
Carmicle’s employment for cause.
However, Moriarty was persuaded not to pursue
termination at that time. In the spring of 2013, BJI’s
Board of Directors decided to hire an investment bank
and offer the Company for sale, either as a whole or
separately, with the entities comprising the consumer side
of the business going to one buyer and the entities
comprising the commercial side of the business going to
another. In the event the Company was sold separately,
Moriarty would likely remain with the commercial
business and Carmicle would remain with the consumer
business, so Moriarty would no longer have to work with
Carmicle and the buyer of the consumer business would
have the benefit of continuity. Moriarty ultimately agreed
that it was best not to terminate Carmicle’s employment
while the Company was offered for sale.
In the meantime, Moriarty, BJI’s CFO, and BJI’s General
Counsel decided to pursue a management buyout
(“MBO”) of the consumer business. In connection with
seeking lending to finance the MBO, they prepared a
financial model that differed from that prepared by the
Company’s investment bank for potential outside buyers.
Members of BJI’s Board of Directors were aware of and
unconcerned by the potential MBO, but were not aware of
the second financial model.
In the summer of 2013, the Company began a transition

from one email service to another. To assist in that
transition, BJI’s Chief Information Officer provided a
generic password—Password1—to Company employees
and instructed each to test his or her new email account
with that password. Suspicious that an employee Carmicle
considered a subordinate was communicating directly
with Moriarty, and that both were lying to Carmicle about
it, Carmicle used the generic password to access their
accounts and read their emails. From there, it snowballed,
as Carmicle repeatedly accessed other employees’ email
accounts with the generic password and used his personal
iPad to take screenshots of hundreds of emails over the
next six months. Along the way, Carmicle learned about
the MBO and the second financial model. Carmicle also
learned that BJI’s CFO was scrutinizing his expenses.
As 2013 drew to a close and 2014 began, it became clear
that BJS and BJC had not performed well. BJI’s Board of
Directors were scheduled to meet in early February, and
both Carmicle’s expenses and the poor performance of
BJS and BJC were on the agenda. Carmicle saw the
writing on the wall. In an attempt to save his job,
Carmicle wrote a letter to BJI’s Board of Directors in
January of 2014, accusing Moriarty and others of various
illegal and fraudulent activities, including their
preparation of a second financial model to the detriment
of shareholder value in an attempt to secure the consumer
business through an MBO.
*4 Concerned about Carmicle’s accusations, and because
Carmicle had expressed a fear of retaliation, the Board of
Directors hired an independent investigator. During the
investigation into Carmicle’s allegations, Carmicle
revealed that he had learned much of the information
contained in his letter by accessing others’ email
accounts. The investigator ultimately concluded that
Carmicle’s allegations were entirely without merit, and
reported that fact to the Board of Directors. The
investigator also reported Carmicle’s email access and the
fact that Carmicle had used in excess of $100,000.00 in
Company funds for unauthorized entertainment expenses.
When the Board of Directors met in February of 2014,
they decided that Carmicle’s employment should be
terminated for cause, primarily due to his accessing
others’ email accounts.
On February 17, 2014, Moriarty met with Carmicle in
Louisville and informed him of the decision to terminate
for cause his employment. Carmicle demanded that he be
permitted to take his personal laptop with him when he
left, but was told it would not be returned to him until
Carmicle proved that he had used his own funds to
purchase the laptop. As soon as he returned home,
Carmicle used the “Find My iPhone” application to

© 2016 Thomson Reuters. No claim to original U.S. Government Works.

3

Brown Jordan International, Inc. v. Carmicle, Slip Copy (2016)
2016 IER Cases 63,058

remotely lock a different laptop owned by the Company,
rendering it inaccessible. Carmicle claims that he intended
to lock his personal laptop, and inadvertently locked the
Company-owned laptop, but as of the conclusion of
trial—over a year and a half later—still had not provided
the password and PIN necessary to unlock the
Company-owned laptop. Carmicle also claims to have
subsequently lost the personal iPad with which he had
taken screenshots of emails, and was therefore unable to
produce it during the course of discovery, along with
various other data and devices Carmicle claims to have
deleted or lost despite the near certainty of impending
litigation.

B. Procedural History
On March 11, 2014, less than a month after termination of
Carmicle’s employment, the Company filed its initial
Complaint against Carmicle in federal court in the
Southern District of Florida. See Brown Jordan’s DE 1.4
That case has been before the undersigned since its
inception.
On March 21, 2014, Carmicle filed his initial Complaint
against the Brown Jordan Parties in Kentucky state court.
See Carmicle’s DE 1-2.5 On April 2, 2014, the Brown
Jordan Parties removed that case to federal court in the
Western District of Kentucky. See Carmicle’s DE 1. On
April 11, 2014, the Brown Jordan parties filed a Motion to
Transfer that case to the Southern District of Florida. See
Carmicle’s DE 6. On June 19, 2014, the Motion to
Transfer was granted. See Carmicle’s DE 23. On
September 12, 2014, the parties filed an Agreed Motion to
Transfer, requesting that the case be transferred within the
Southern District of Florida to the undersigned, and on
September 22, 2014, the case was so transferred. See
Carmicle’s DE 39, DE 42.
On November 25, 2014, the Court consolidated the two
cases for purposes of discovery and all pretrial activity.
See Brown Jordan’s DE 57. On August 27, 2015, the
Court consolidated the two cases for trial. See Carmicle’s
DE 92.6
Both the Company and Carmicle have amended their
initial Complaints. The operative pleadings and remaining
claims are described in detail below.

• Violation of the Computer Fraud and Abuse Act
(Count I)
• Violation of the Stored Communications Act
(Count II)
• Breach of Fiduciary Duty and the Duty of Loyalty
(Count III)
• Conversion (Count IV)
• Unjust Enrichment (Count V)
• Breach of Contract and Declaratory Judgment
(Count VI)
See Brown Jordan’s DE 61.
Carmicle filed his Answer to the Company’s First
Amended Complaint on February 23, 2015. See Brown
Jordan’s DE 62.

2. Carmicle’s Revised Amended Complaint
On July 20, 2015, Carmicle filed his Revised Amended
Complaint against the Brown Jordan Parties, asserting the
following causes of action:
• Wrongful Termination (Count I) (summarily
adjudicated in favor of the Brown Jordan Parties)
• Wrongful Discharge in Violation of the Parties’
Code of Conduct (Count II) (summarily adjudicated
in favor of the Brown Jordan Parties)
• Wrongful Discharge in Breach of Defendants’
Fraudulent Misrepresentations to Protect Carmicle
Against Retaliation (Count III)
• Claim for Breach of Contract by Refusing to
Compensate Carmicle for His Ownership Interest in
BJI (Count IV)
• Claim for Violation of the Computer Fraud and
Abuse Act (Count V) (summarily adjudicated in
favor of the Brown Jordan Parties)
• Defamation and False Light (Count VI) (summarily
adjudicated in favor of the Brown Jordan Parties)
• Petition for Declaration of Rights (Count VII)

1. The Company’s First Amended Complaint
*5 On February 12, 2015, the Company filed its First
Amended Complaint against Carmicle, asserting the
following causes of action:

• Breach of Fiduciary Duty Against Officers of BJI
(Count VIII) (summarily adjudicated in favor of the
Brown Jordan Parties)

© 2016 Thomson Reuters. No claim to original U.S. Government Works.

4

Brown Jordan International, Inc. v. Carmicle, Slip Copy (2016)
2016 IER Cases 63,058

• Breach of Fiduciary Duty Against Members of the
Board of BJI (Count IX) (summarily adjudicated in
favor of the Brown Jordan Parties)
• Vicarious Liability Against BJI (Count X)
(summarily adjudicated in favor of the Brown Jordan
Parties)
• Breach of Contract – Severance Pay (Count XI)
See Carmicle’s DE 71.
The Brown Jordan Parties filed their Answer and
Affirmative Defenses to Carmicle’s Revised Amended
Complaint on July 31, 2015. See Carmicle’s DE 74.

3. Motions for Summary Judgment and Remaining
Claims
On June 3, 2015, the Court entered an Order denying
Carmicle’s motion for partial summary judgment as to
Counts I and II of the Company’s First Amended
Complaint. See Brown Jordan’s DE 100.
On October 9, 2015, the Court entered an Order denying
the Company’s motion for partial summary judgment as
to Count VI of its First Amended Complaint. See Brown
Jordan’s DE 160.
On October 19, 2015, the Court entered an Order granting
the Brown Jordan Parties’ motion for summary judgment
as to Counts I, II, V, VI, VIII, IX, and X of Carmicle’s
Revised Amended Complaint, and denying the Brown
Jordan Parties’ motion for summary judgment as to
Counts III, IV, and XI of Carmicle’s Revised Amended
Complaint. See Carmicle’s DE 126.
The Court then conducted a bench trial commencing
October 27, 2015, on the parties’ remaining claims:
• Count I of the Company’s First Amended
Complaint against Carmicle for violation of the
Computer Fraud and Abuse Act.
• Count II of the Company’s First Amended
Complaint against Carmicle for violation of the
Stored Communications Act.
*6 • Count III of the Company’s First Amended
Complaint against Carmicle for breach of fiduciary
duty and the duty of loyalty.
• Count IV of the Company’s First Amended
Complaint against Carmicle for conversion.

• Count V of the Company’s First Amended
Complaint against Carmicle for unjust enrichment.
• Count VI of the Company’s First Amended
Complaint against Carmicle for breach of contract
and declaratory judgment.
• Count III of Carmicle’s Revised Amended
Complaint for wrongful discharge in breach of the
Brown Jordan Parties’ fraudulent misrepresentations
to protect Carmicle against retaliation.
• Count IV of Carmicle’s Revised Amended
Complaint for breach of contract by refusing to
compensate Carmicle for his ownership interest in
BJI.
• Count XI of Carmicle’s Revised Amended
Complaint for breach of contract and severance pay.
While Count VII (Petition for Declaration of Rights)7 of
Carmicle’s Revised Amended Complaint remains
pending, no evidence or argument relevant to Count VII
was presented at trial. The Court notes that this was likely
because Count VII was rendered moot before trial began.
The Court will therefore dismiss Count VII of Carmicle’s
Revised Amended Complaint as moot.

4. Motion for Sanctions
On August 17, 2015, the Brown Jordan Parties filed a
motion seeking imposition of sanctions against Carmicle
for spoliation of evidence. See Brown Jordan’s DE 121.
That motion focused on Carmicle’s handling of the
following devices, both prior to and following the
termination of his employment: (1) a Company-owned
laptop computer; (2) a Company-owned iPad; (3) a
Company-owned iPhone; (4) Carmicle’s personal laptop
computer; (5) Carmicle’s personal iPad; (6) Carmicle’s
personal iPhone; and (7) Mrs. Carmicle’s computer.
Immediately prior to the commencement of trial, the
Court held a two-day evidentiary hearing on the motion,
at the conclusion of which the Court made factual
findings on the record but deferred ruling to the end of
trial. See Trial Tr. Vol. 2, Pages 197:1–208:7. The Court
incorporates those findings by reference herein and,
where appropriate, will repeat some of those findings
below. The Court will also set forth additional findings of
fact based on the evidence presented at trial. Finally, the
Court will set forth the legal reasons for its conclusion
that sanctions against Carmicle are appropriate.
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II. FINDINGS OF FACT

trial, Tortorici worked in Alabama and Florida. Moriarty
Test. Trial Tr. Vol. 3, Page 161:16–21.

A. The Parties
BJI Holdings, LLC is a Delaware limited liability
company with its principal place of business in Florida.
Joint Pretrial Stipulation [Brown Jordan’s DE 153].

Wayne Teetsel (“Teetsel”) was at all relevant times a
member of BJI’s Board of Directors. Teetsel Test. Trial
Tr. Vol. 2, Page 158:7–12. As of the time of trial, Teetsel
was a partner at Stonehill Capital Management
(“Stonehill”), a hedge fund that owned approximately
52% of the Class A units of BJI Holdings, LLC. Teetsel
Test. Trial Tr. Vol. 2, Pages 156:24–157:2, 157:23–
158:2. Teetsel joined BJI’s Board of Directors in or
around 2006. Teetsel Test. Trial Tr. Vol. 2, Page 158:3–
12.

*7 Brown Jordan International, Inc. (“BJI”) is a Florida
corporation with its principal place of business in Florida.
Joint Pretrial Stipulation [Brown Jordan’s DE 153].
Brown Jordan Services, Inc. (“BJS”) is a California
corporation with its principal place of business in
Kentucky. Joint Pretrial Stipulation [Brown Jordan’s
DE 153].
Brown Jordan Company (“BJC”) is a Delaware
corporation with its principal place of business in
California. Joint Pretrial Stipulation [Brown Jordan’s
DE 153].
BJI Holdings, LLC owns the entirety of the stock issued
by BJI. Joint Pretrial Stipulation [Brown Jordan’s DE
153].
BJI, in turn, is a holding company comprising five
operating business entities, including BJS and BJC. Joint
Pretrial Stipulation [Brown Jordan’s DE 153].8
Gene Moriarty (“Moriarty”) was at all relevant times the
President, Chief Executive Officer (“CEO”), and
Chairman of the Board of Directors of BJI. Moriarty
Test. Trial Tr. Vol. 3, Pages 157:20–158:15, 160:4–18.
As of the time of trial, Moriarty resided and worked in
Florida. Moriarty Test. Trial Tr. Vol. 3, Page 154:15–
22.
Frederick King (“King”) was at all relevant times the
General Counsel and head of Human Resources for BJI.
King Test. Trial Tr. Vol. 10, Page 10:1–5. From 2010 to
2014, King ran BJI subsidiary Charter Furniture, and as of
the time of trial ran BJI subsidiaries Winston Furniture
and Tropitone. King Test. Trial Tr. Vol. 10, Page 11:3–
12; Moriarty Test. Trial Tr. Vol. 3, Page 160:4–18.
Around the end of 2013 and beginning of 2014, King also
became the Chief Operating Officer (“COO”) of BJI.
Moriarty Test. Trial Tr. Vol. 3, Page 161:9–15. As of
the time of trial, King worked in Florida. Moriarty Test.
Trial Tr. Vol. 3, Page 161:7–8.
Vincent Tortorici (“Tortorici”) was at all relevant times
the Chief Financial Officer (“CFO”) of BJI. Tortorici
Test. Trial Tr. Vol. 6, Pages 18:13–19:24; Moriarty
Test. Trial Tr. Vol. 3, Page 161:16–23. As of the time of

Pamela Packard (“Packard”) was at all relevant times a
member of BJI’s Board of Directors. Packard Test. Trial
Tr. Vol. 2, Page 131:10–13. As of the time of trial,
Packard had her own consulting firm, Strategic
Enterprises, LLC. Packard Test. Trial Tr. Vol. 2, Page
130:14–20. Packard joined BJI’s Board of Directors in
2006 as an independent board member and as of the time
of trial chaired the Board’s audit committee. Packard
Test. Trial Tr. Vol. 2, Page 131:10–25.
Jason Breaux (“Breaux”) was at all relevant times a
member of BJI’s Board of Directors. Breaux Test. Trial
Tr. Vol. 3, Page 56:8–16. As of the time of trial, Breaux
was employed by Crescent Capital (“Crescent”), an
investment
management
company
that
owned
approximately 28 or 29% of BJI Holdings, LLC. Breaux
Test. Trial Tr. Vol. 3, Pages 54:12–55:13. Breaux joined
BJI’s Board of Directors in 2008. Breaux Test. Trial Tr.
Vol. 3, Page 56:8–10.
*8 Christopher Carmicle (“Carmicle”) was employed by
the Company from 2002 until his employment was
terminated in February of 2014. Carmicle Test. Trial Tr.
Vol. 11, Pages 8:11–9:7; Moriarty Test. Trial Tr. Vol.
3, Pages 220:14–221:25. At all relevant times, Moriarty
was Carmicle’s immediate supervisor. Carmicle Test.
Trial Tr. Vol. 11, Pages 13:25–14:12.

B. Carmicle’s Employment
The Court first summarizes Carmicle’s role and
responsibilities within the Company, then turns its
attention to the terms of Carmicle’s employment.

1. Carmicle’s Role and Responsibilities
In 2002, Carmicle began working for the Company in
Pompano Beach, Florida, first as director of new business
development, then as vice president of sales. Carmicle
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Test. Trial Tr. Vol. 11, Pages 8:11–9:16. In 2005,
Carmicle began running BJI subsidiary Casual Living
Worldwide, which at the time was referred to as National
Accounts. Carmicle Test. Trial Tr. Vol. 11, Page 9:17–
23; Moriarty Test. Trial Tr. Vol. 3, Pages 165:5–166:9;
Brown Jordan’s Trial Exhibit 1. The name of that entity
ultimately changed to BJS in or around 2011. Moriarty
Test. Trial Tr. Vol. 3, Page 166:3–9.
Shortly after assuming responsibility for that entity,
Carmicle entered into an Executive Employment
Agreement (the “Employment Agreement”) with BJI.
Moriarty Test. Trial Tr. Vol. 3, Pages 165:5–166:2;
Carmicle Test. Trial Tr. Vol. 11, Pages 9:24–10:22;
Brown Jordan’s Trial Exhibit 1. That Employment
Agreement, dated November 1, 2005, is the only written
employment agreement between Carmicle and BJI or any
related entity. Carmicle Test. Trial Tr. Vol. 11, Page
10:5–24. Pursuant to the Employment Agreement,
Carmicle was to “initially serve as the President of
National Accounts & Import Division, a division of
[BJI].” Brown Jordan’s Trial Exhibit 1. In so serving,
Carmicle was required to report to the President and CEO
of BJI, and to “render such services of an executive and
administrative character for the benefit [of BJI]...as the
President and CEO of [BJI] may from time to time
direct.” Brown Jordan’s Trial Exhibit 1.
In addition to running BJS, Carmicle assumed
responsibility for BJI subsidiary BJC in 2011 or 2012.
Tortorici Test. Trial Tr. Vol. 6, Pages 83:19–84:7;
Moriarty Test. Trial Tr. Vol. 3, Page 170:3–13.
Carmicle was never formally appointed as president of
BJS or BJC by BJI’s Board of Directors, but was
permitted to use the title as a “customer facing
accommodation.” King Test. Trial Tr. Vol. 10, Page
11:13–22; Moriarty Test. Trial Tr. Vol. 3, Page 168:2–
14. At no point did Carmicle have managerial
responsibilities for BJI or any related entities except BJS
and BJC. Moriarty Test. Trial Tr. Vol. 3, Pages
167:19–168:1.

2. Terms of Carmicle’s Employment
a. Reimbursement of Business Expenses
Under the terms of the Employment Agreement, Carmicle
was “entitled to reimbursement of reasonable business
expenses incurred by [Carmicle] (subject to submission of
appropriate substantiation by [Carmicle] in accordance
with the rules in place for other executives of [BJI] )”.
Brown Jordan’s Trial Exhibit 1.

With respect to travel and entertainment expenses in
particular, BJI’s written Travel Policy “contains the rules
and requirements relating to reimbursement of travel and
entertainment expenses incurred during the conduct of
Company business.” Moriarty Test. Trial Tr. Vol. 4,
Pages 89:22–90:1; Tortorici Test. Trial Tr. Vol. 6,
Page 65:2–24; King Test. Trial Tr. Vol. 10, Pages
31:10–32:18; Brown Jordan’s Trial Exhibit 53. “This
policy covers [BJI], its subsidiaries and affiliates in all
locations and is applicable to all functions.” Brown
Jordan’s Trial Exhibit 53. Thus, the provisions of the
Travel Policy unquestionably applied to Carmicle during
his employment with the Company. King Test. Trial Tr.
Vol. 10, Page 32:8–10.
*9 Under the Travel Policy, reimbursable entertainment
expenses “include clubs, theater, sporting and special
events, when a business discussion takes place
immediately before, during or immediately after the
event.” Brown Jordan’s Trial Exhibit 53. Similarly,
reimbursable business meals include “meals taken with
customers, prospects, suppliers or associates during which
a business discussion takes place.” Brown Jordan’s
Trial Exhibit 53. Credit card fees and annual dues,
however, are among the list of non-reimbursable expenses
under the Travel Policy. Brown Jordan’s Trial Exhibit
53.
To claim reimbursement under the Travel Policy,
employees are required to submit expense reports, which
“must be signed by the employee and reviewed/approved
by the employee’s manager.” Brown Jordan’s Trial
Exhibit 53. “All meals and entertainment expenses of $25
or greater must be supported by a receipt attached to the
expense report.” Brown Jordan’s Trial Exhibit 53.
“Entertainment expenses must be approved in advance by
the employee’s immediate supervisor.” Brown Jordan’s
Trial Exhibit 53.
Pursuant to the Travel Policy, “Company employees who
incur travel and entertainment expenses are responsible
for complying with the policy. Employees submitting
expenses that are not in compliance with this policy risk
delayed, partial or total forfeited reimbursement. Cases of
significant abuse may result in disciplinary action,
including termination. Brown Jordan’s Trial Exhibit 53.

b. Computer and Internet Policy
BJI maintains an Employee Handbook, which
contains—among other provisions—a Computer and
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Internet Policy. Brown Jordan’s Trial Exhibits 7, 8. The
Computer and Internet Policy provides in relevant part as
follows:
[E]mployees at the Company should have no
expectation of privacy while using company-owned or
company-leased equipment. Information passing
through or stored on Company equipment can and will
be monitored. Employees should also understand that
the Company has the right to monitor and review
Internet use and e-mail communications sent or
received by employees. Access to another employee’s
email and internet usage is controlled solely by senior
management. No IT staff person is authorized to give
out passwords to users other than the account holder
without the permission of senior management.
Managers and employees who need access for
legitimate Company purposes to another employee’s
email must request such access from a member of
corporate senior management.

conflict of interest should discuss such an issue with
their supervisor for clarification.

***
On an annual basis at the Company’s request, all
employees are required to complete a written statement
regarding the Company’s Code of Conduct and
Ethics Policy. These written statements are then
retained in the employee’s personnel file. Failure to
adhere to this policy, including failure to discuss or
disclose any potential or actual conflicts of interest,
may result in discipline, up to and including
termination.
Brown Jordan’s Trial Exhibits 7, 8.

d. Termination of Employment
***
Violations will be reviewed on a case-by-case basis. If
it is determined that an employee has violated one or
more of the above regulations, that employee will
receive a reprimand from his or her supervisor and
future use will be closely monitored. If a gross
violation has occurred, management will take
immediate action. Such action may result in losing
Internet and/or e-mail privileges or severe reprimand,
up to and including termination.
*10 Brown Jordan’s Trial Exhibits 7, 8.

c. Code of Conduct and Ethics Policy
BJI’s Employee Handbook also contains a Code of
Conduct and Ethics Policy, which provides in relevant
part as follows:
Employees are also expected to use good judgment,
adhere to ethical standards and avoid situations that
create an actual or potential conflict between the
employee’s personal interests and the interests of the
Company. A conflict of interest exists where the
employee’s loyalties or actions are divided between the
Company’s interests and those of another....Both the
fact and the appearance of a conflict of interest must be
avoided. Employees who are unsure as to whether a
certain transaction, activity or relationship constitutes a

Under the terms of the Employment Agreement,
Carmicle’s employment could be terminated “on the date
specified in a Notice of Termination given by the
President and CEO of the Company to [Carmicle] stating
that [Carmicle’s] employment [was] being terminated for
cause.” Brown Jordan’s Trial Exhibit 1. As defined in
Annex I to the Employment Agreement, “cause” means,
among other things,
any one or more of the
following:...(c) the commission by
the Executive of (i) any act or acts
constituting a crime involving
fraud,
embezzlement,
misappropriation, theft, breach of
fiduciary duty or dishonesty against
the property or personnel of the
Company or any of its Affiliates,
(ii) any felony that carries a prison
sentence of at least 5 years or (iii)
any crime of moral turpitude; [or]
(d)
the
Executive’s
gross
negligence or willful misconduct in
the performance of his duties as an
employee of the Company that is
not cured within seven (7) days
following written notice by the
Company to the Executive of such
gross negligence or willful
misconduct,
or
three
(3)
occurrences of the Executive’s
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gross negligence or willful
misconduct in any twelve-month
period....
Brown Jordan’s Trial Exhibit 1.
In the event BJI terminated Carmicle’s employment
without cause, as defined above, BJI is required pursuant
to the Employment Agreement to pay Carmicle “his full
compensation through the date of termination and, as
severance pay an amount equal to the amount of Base
Salary then in effect that [Carmicle] would have been
entitled to receive during the period beginning on the
Termination Date and ending on the date which is six (6)
months after the Termination Date.” Brown Jordan’s
Trial Exhibit 1.

e. Profits Interest Agreements
*11 Under two Profits Interest Agreements executed in
2006 and 2010, Carmicle acquired profits interests in BJI
Holdings, LLC, subject to the Agreements’ vesting and
forfeiture provisions. King Test. Trial Tr. Vol. 10, Pages
78:3–79:14; Brown Jordan’s Trial Exhibit 254. In the
event of termination for cause, Carmicle immediately
forfeits all vested and unvested shares acquired pursuant
to these Profits Interest Agreements. King Test. Trial Tr.
Vol. 10, Pages 78:3–79:14; Brown Jordan’s Trial
Exhibit 254.
For this purpose, “Cause” shall (a)
have the same meaning as used in
any
employment
agreement
between the Company or any
subsidiary and [Carmicle], and (b)
if there is no such employment
agreement between them in effect,
mean a termination of [Carmicle’s]
employment by the Company or its
subsidiaries due to [Carmicle’s] (i)
continued failure to perform his
essential
job
functions,
(ii)
commission of a felony or any
misdemeanor involving moral
turpitude, (iii) material violation of
any written policy of the Company
or
of
any
confidentiality,
non-solicitation, non-competition
or other similar agreement with the
Company, (iv) misconduct in the
performance of his duties with the
Company or its subsidiaries, or (v)

failure to fully cooperate in any
audit or investigation involving the
Company or its subsidiaries. Any
good faith determination by the
Board that [Carmicle’s] termination
is for “Cause” pursuant to clause
(b) above shall be conclusive and
binding upon all parties.
Brown Jordan’s Trial Exhibit 254.

C. Rashna Carmicle’s Employment
Carmicle’s wife, Rashna Carmicle (“Rashna” or “Mrs.
Carmicle”), was employed full-time as the head of
marketing for BJI from 2002 to 2005. Rashna Test. Dep.
Tr., Pages 46:23–47:1, 50:4–14;9 Carmicle Test. Trial
Tr. Vol. 11, Page 15:3–22; Patrick Isaacs (“Isaacs”)
Test. Dep. Tr., Pages 11:6–14.10 During that period, Mrs.
Carmicle worked in excess of 40 hours per week,
including time spent travelling. Rashna Test. Dep. Tr.,
Page 47:2–11. Her final rate of pay in this position was
approximately $85,000.00 per year. Rashna Test. Dep.
Tr., Pages 51:17–52:12.
In 2005, Mrs. Carmicle decided to scale back her hours
following the birth of her first child, and entered into an
independent contractor agreement (the “Contractor
Agreement”) with BJI. Rashna Test. Dep. Tr., Pages
50:15–24, 61:19–62:1; Carmicle Test. Trial Tr. Vol. 11,
Pages 16:11–25, 180:1–15; Brown Jordan’s Trial
Exhibit 51. The Contractor Agreement became effective
July 1, 2005, and continued for a period of six months,
following which it could be renewed for a second
six-month period upon mutual agreement of the parties.
Rashna Test. Dep. Tr., Pages 67:7–10, 67:21–68:6;
Brown Jordan’s Trial Exhibit 51. At the end of the
second six-month period, BJI retained the right to renew
the Contractor Agreement for an additional twelve
months, through June 30, 2007. Rashna Test. Dep. Tr.,
Page 69:6–11; Brown Jordan’s Trial Exhibit 51.
This Contractor Agreement is the only written agreement
concerning BJI’s engagement of Mrs. Carmicle as an
independent contractor. Rashna Test. Dep. Tr., Page
67:21–68:6; Carmicle Test. Trial Tr. Vol. 11, Pages
179:21–181:5. There is no writing extending the initial
term of the Contractor Agreement. Rashna Test. Dep.
Tr., Page 67:21–68:6; Carmicle Test. Trial Tr. Vol. 11,
Pages 179:21–181:5.
*12 Pursuant to the Contractor Agreement, the total fees
paid to Mrs. Carmicle were not to exceed $50,000.00 for
any twelve-month period, or $4,166.67 per month. Brown
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Jordan’s Trial Exhibit 51. In addition, Mrs. Carmicle
would be reimbursed for out-of-pocket expenses incurred
in connection with performance of her obligations under
the Contractor Agreement, provided that she obtained
prior written permission to incur the expense from BJI
and submitted receipts or other supporting documents to
BJI. Brown Jordan’s Trial Exhibit 51. The Contractor
Agreement further provides that no amendments or
changes to or modification of the Contractor Agreement
would be valid unless in writing and signed by both
parties. Brown Jordan’s Trial Exhibit 51.
Despite the absence of any writing extending the initial
term of the Contractor Agreement, but with her husband’s
verbal approval, Mrs. Carmicle continued to receive
payments from the Company at an increasing rate until
2011. Moriarty Test. Trial Tr. Vol. 3, Pages 170:17–
171:22; King Test. Trial Tr. Vol. 10, Pages 20:7–21:4.
In January of 2007, Mrs. Carmicle’s annual pay increased
from $50,000.00 to $70,000.00. Rashna Test. Dep. Tr.,
Pages 164:13–165:10, 165:20–166:7. In 2008, Mrs.
Carmicle’s annual pay increased again from $70,000.00
to $78,000.00. Rashna Test. Dep. Tr. Pages 172:14–21,
173:22–174:23. Mrs. Carmicle continued to be paid at the
rate of $78,000.00 per year from 2008 through the end of
2011, when Moriarty and King learned that Mrs. Carmicle
remained on the payroll, at which time Mrs. Carmicle’s
association with the Company was terminated and all
payments to Mrs. Carmicle ceased. King Test. Trial Tr.
Vol. 10, Pages 21:16–22:21; Moriarty Test. Trial Tr.
Vol. 3, Pages 190:9–191:3; Brown Jordan’s Trial
Exhibit 116.

D. University of Louisville Ticket Package: 2007–2011
In 2007, Carmicle approached Moriarty with a request to
purchase tickets to athletic events at the University of
Louisville. Moriarty Test. Trial Tr. Vol. 3, Pages
171:20–172:22; Brown Jordan’s Trial Exhibits 55, 56.
Carmicle presented Moriarty with four ticket package
options, each of which involved the commitment of a
certain amount each year from 2007 through 2011 in
exchange for tickets to football games, tickets to
basketball games, and other benefits. Brown Jordan’s
Trial Exhibit 55. Carmicle represented to Moriarty that
the tickets purchased would be used for customer
entertainment, and provided Moriarty with a list of
specific customers BJS could entertain in Louisville.
Moriarty Test. Trial Tr. Vol. 3, Pages 172:24–173:7;
Brown Jordan’s Trial Exhibit 55.
After reviewing the four ticket package options, Moriarty
gave written approval for “Plan B,” pursuant to which
BJS would pay $27,400.00 in 2007, $27,400.00 in 2008,

$37,000.00 in 2009, $68,000.00 in 2010, and $68,000.00
in 2011. Moriarty Test. Trial Tr. Vol. 3, Pages 174:17–
175:2; Brown Jordan’s Trial Exhibits 55, 56. Given
that the EBITDA for BJS in 2007 was $29 million,
Moriarty believed this commitment was a reasonable
expense for customer entertainment. Moriarty Test.
Trial Tr. Vol. 3, Page 175:12–23; King Test. Trial Tr.
Vol. 10, Pages 27:10–29:5. This is the only written
approval Carmicle obtained from Moriarty for the
purchase of any ticket package such as this. Moriarty
Test. Trial Tr. Vol. 3, Page 176:9–13; Carmicle Test.
Trial Tr. Vol. 11, Pages 152:22–153:2.
Carmicle caused BJS to pay the following amounts to the
University of Louisville between 2007 and 2011:
$62,828.00 in 2007, $106,300.00 in 2008, $47,517.00 in
2009, $86,900.00 in 2010, and $77,900.00 in 2011.
Moriarty Test. Trial Tr. Vol. 3, Page 196:3–19; Brown
Jordan’s Trial Exhibit 223. The amounts paid by BJS to
the University of Louisville exceeded the amounts for
which Moriarty gave written approval by $35,428.00 in
2007, $78,900.00 in 2008, $10,517.00 in 2009,
$18,900.00 in 2010, and $9,900.00 in 2011. See Brown
Jordan’s Trial Exhibits 55, 56.
*13 On multiple occasions between 2009 and 2011,
Carmicle also caused BJS to pay tens of thousands of
dollars to the University of Kentucky, Churchill Downs,
and others for various entertainment expenses. See
Brown Jordan’s Trial Exhibit 54.

E. Annual Budget Approval Process
Between October and December of each year, the
president, senior team members, and controller of each
BJI subsidiary were instructed by BJI CFO Tortorici to
prepare a proposed budget for the coming year. Moriarty
Test. Trial Tr. Vol. 4, Page 18:11–20; David Phillips
(“Phillips”) Test. Trial Tr. Vol. 5, Page 133:8–18. At
BJS, the annual budget approval process began each year
when Tortorici distributed general guidelines—essentially
a template with instructions to follow in preparing each
specific line item within the budget—to the controller for
BJS.11 Breunig Test. Dep. Tr., Pages 13:11–18, 31:20–
32:13;12 Sorich Test. Dep. Tr., Page 17:2–22.13 Relying
on historical data and forecasts for the coming year, the
controller prepared a budget that included, among other
things, estimated sales, margins, fixed and variable
advertising costs, and other expenses. Breunig Test. Dep.
Tr., Pages 12:23–15:25; Sorich Test. Dep. Tr., Pages
15:16–16:22. The preparation of the annual budget was a
“collective effort” between Carmicle, the BJS controller
(Sorich, Breunig, or Deinlein), BJS vice president of
operations James Hall (“Hall”), BJS vice president of
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sales David Phillips (“Phillips”), and others at BJS, all of
whom provided input and attended internal meetings until
a budget book was ultimately assembled. Breunig Test.
Dep. Tr., Pages 15:23–16:24; Sorich Test. Dep. Tr.,
Pages 16:23–18:11; Moriarty Test. Trial Tr. Vol. 4,
Pages 18:11–19:12; Phillips Test. Trial Tr. Vol. 5, Page
133:8–18; Brown Jordan’s Trial Exhibits 185, 183,
319, 320, 321 (BJS budget books for 2007 and 2011–
2014); Carmicle’s Trial Exhibit 340 (BJS budget
books for 2008 and 2009). While its preparation was a
collective effort, the proposed BJS budget was subject to
final approval by Carmicle. Breunig Test. Dep. Tr.,
Page 170:8–12; Sorich Test. Dep. Tr., Pages 138:14–
22, 139:4–7.
Once the proposed BJS budget was prepared, Carmicle
and the BJS controller met with Moriarty, Tortorici, and
King to review the budget book. Breunig Test. Dep. Tr.,
Pages 16:20–17:9, 17:21–18:5; Sorich Test. Dep. Tr.,
Pages 18:12–19:10; Moriarty Test. Trial Tr. Vol. 4,
Page 19:1–16; Phillips Test. Trial Tr. Vol. 5, Pages
133:8–134:2. Each individual in attendance was provided
with a copy of the budget book and supporting
documentation. Breunig Test. Dep. Tr., Page 18:1–13;
Sorich Test. Dep. Tr., Page 19:18–19:25; Phillips Test.
Trial Tr. Vol. 5, Page 134:3–135:4; Moriarty Test.
Trial Tr. Vol. 4, Page 19:17–23. As they walked through
the budget book, Moriarty, Tortorici, and King could and
did ask questions, request additional information, and
review supporting documentation for any item in the
budget. Breunig Test. Dep. Tr., Pages 18:14–19:8;
Sorich Test. Dep. Tr., Page 20:1–20; Moriarty Test.
Trial Tr. Vol. 4, Pages 21:7–22:18. This was a “very,
very detailed process.” Breunig Test. Dep. Tr., Page
18:20–21.

F. Annual Budget Approval Process: 2005–2010
*14 During the annual budget approval process for each
of the years from 2005 through 2010, resulting in
approved budgets for each of the years from 2006 through
2011, Sorich was the controller for BJS. Sorich Test.
Dep. Tr., Pages 9:5–10:3, 11:2–9, 80:12–81:9.

1. Payments to Rashna Carmicle
In each of the years from 2005 through 2010, the BJS
budget book presented to Moriarty, Tortorici, and King
included the amount paid to Mrs. Carmicle and her
company, Optica Communications. Sorich Test. Dep.
Tr., Pages 30:5–12, 34:16–35:2, 104:12–18. However,
neither Mrs. Carmicle’s name nor the name of her
company appeared in the budget book; rather, the amount

paid to Mrs. Carmicle was included within the line item
for “outside services.” Sorich Test. Dep. Tr., Pages
100:22–102:16; Tortorici Test. Trial Tr. Vol. 6, Pages
29:25–36:10; Brown Jordan’s Trial Exhibits 185, 183;
Carmicle’s Trial Exhibit 340.
The fact that Mrs. Carmicle continued to receive payment
as an independent contractor, and that her rate of pay had
increased, was not mentioned by Carmicle or Sorich or
otherwise discussed at any of the annual budget meetings
with Moriarty, Tortorici, and King during these years.
Sorich Test. Dep. Tr., Pages 103:7–104:2, 104:24–
105:6; King Test. Trial Tr. Vol. 10, Pages 11:23–12:11;
Tortorici Test. Trial Tr. Vol. 6, Page 24:17–22.
However, if Moriarty, Tortorici, or King had asked what
was included in outside services, Sorich would have told
them that it included payments to Mrs. Carmicle and her
company. Sorich Test. Dep. Tr., Page 128:3–11.
Between 2005 and 2011, Sorich saw no written approval
for the payments made to Mrs. Carmicle and her company
or the increases in the amount of those payments. Sorich
Test. Dep. Tr., Pages 85:11–86:3. Carmicle simply told
Sorich that “corporate”14 had approved Mrs. Carmicle’s
hire as an independent contractor, the continuation of that
relationship through 2011, and the increases in her rate of
pay, and Sorich accepted this information as true. Sorich
Test. Dep. Tr., Pages 85:11–86:3, 98:23–99:8, 99:12–
100:14. Nevertheless, Sorich was bothered by the conflict
of interest inherent in Carmicle’s approval of payments to
his wife, particularly in light of the fact that Mrs.
Carmicle submitted invoices for payment with no
description of the work she had performed. Sorich Test.
Dep. Tr., Pages 87:1–88:15, 89:7–90:5, 102:22–103:6.
For that reason, Sorich periodically spoke with both Hall
and Phillips about the payment of invoices submitted by
Mrs. Carmicle and the inclusion of payments to Mrs.
Carmicle in the BJS budget each year. Sorich Test. Dep.
Tr., Pages 30:13–31:24, 90:6–14, 92:18–93:24. Sorich
did not, however, bring these matters to the attention of
Moriarty, Tortorici, or King. Sorich Test. Dep. Tr.,
Pages 93:25–94:18.

2. Tickets to Athletic Events
*15 In each of the years from 2006 through 2010, the
annual BJS budget submitted to and approved by
Moriarty, Tortorici, and King included the cost of tickets
to athletic events at the University of Louisville, the
University of Kentucky, and Churchill Downs in the fixed
advertising portion of the budget. Sorich Test. Dep. Tr.,
Pages 21:10–22:12, 24:4–14; Carmicle Test. Trial Tr.
Vol. 11, Page 46:16–22, 47:8–11. The cost of these
tickets was not presented as a separate line item in the
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budget. Sorich Test. Dep. Tr., Pages 114:20–116:3.
Moriarty never asked where the amounts he had approved
for University of Louisville tickets in 2007 were in the
budget. Moriarty Test. Trial Tr. Vol. 4, Pages 22:19–
23:5.
The practice of including this type of cost in the fixed
advertising portion of the budget dates back to the
1990s—before Casual Living Worldwide became BJS
and long before Carmicle was employed by the
Company—when Sorich included the cost of tickets to
Los Angeles Dodgers baseball games in the advertising
portion of the budget. Sorich Test. Dep. Tr., Pages
70:17–72:16, 129:3–11; Carmicle Test. Trial Tr. Vol.
11, Pages 46:23–47:7. No one ever told Sorich that it was
inappropriate to do so.15 Sorich Test. Dep. Tr., Pages
23:17–24:3. Sorich continued the practice between 2006
and 2010 because the tickets were typically paid for when
sales were low, and including them in the fixed
advertising portion of the budget allowed Sorich to spread
the cost across the entire year. Sorich Test. Dep. Tr.,
Pages 22:6–23:5, 74:9–20.
According to Moriarty, it was “virtually impossible” to
detect the cost of these tickets within the advertising
portion of the budget. Moriarty Test. Trial Tr. Vol. 3,
Pages 196:23–197:3. The inclusion of this cost in fixed
advertising was not apparent in any of the budget books
or mentioned during any of the annual budget meetings
with Moriarty, Tortorici, and King during these years.
Tortorici Test. Trial Tr. Vol. 6, Pages 38:23–40:9,
44:3–13; Brown Jordan’s Trial Exhibits 185, 183;
Carmicle’s Trial Exhibit 340. However, during these
annual budget meetings, Moriarty, Tortorici, and King
could have asked about any of the amounts included in
fixed advertising, and if they had asked about tickets, they
would have been shown the cost of the tickets and any
supporting documentation. Sorich Test. Dep. Tr., Pages
20:1–20; 64:3–15.
Sorich periodically spoke to Hall and Phillips about the
ticket expenditures, just as he had spoken to them about
the payments to Mrs. Carmicle. Sorich Test. Dep. Tr.,
Pages 30:13–31:24. Sorich never spoke to Moriarty,
Tortorici, or King about the tickets. Sorich Test. Dep.
Tr., Pages 94:19–95:6. The ticket expenditures bothered
Sorich less than the payments to Mrs. Carmicle, however,
because the tickets were shared with others in the office
by lottery. Sorich Test. Dep. Tr., Pages 91:5–23, 92:5–
17.
*16 Hall testified that BJS had tickets to basketball games
at the University of Louisville and University of
Kentucky, football games at the University of Louisville

and University of Kentucky, and events at Churchill
Downs. Hall Test. Trial. Tr. Vol. 5, Page 54:11–16.
Employees were able to use some of these tickets, and
sometimes there was a raffle for the tickets within BJS,
but no customers or suppliers were taken to any of these
events by Carmicle or anyone else. Hall Test. Trial Tr.
Vol. 5, Pages 54:11–60:16; Phillips Test. Trial Tr. Vol.
5,
Pages
100:5–103:2;
Holly
Hruska-Isaacs
(“Hruska-Isaacs”) Test. Dep. Tr., Page 77:14–22;16
Breunig Test. Dep. Tr., Pages 160:23–161:10. Carmicle
announced tickets at staff meetings, and said they could
be used for staff and customers, but also viewed these
tickets and events as a way to boost employee morale and
to foster camaraderie and team spirit between employees.
Hall Test. Trial Tr. Vol. 5, Pages 68:10–70:21, 72:14–
73:3, 74:5–10; Phillips Test. Trial Tr. Vol. 5, Pages
138:21–139:6; Carmicle Test. Trial Tr. Vol. 11, Pages
26:13–27:6, 44:3–18. Carmicle testified that other
employees used most of these tickets, and that he
personally used very few of these tickets. Carmicle Test.
Trial Tr. Vol. 11, Pages 41:10–42:1.
Carmicle’s membership in the Young Presidents’
Organization (“YPO”) was also paid for by the Company;
this expense was reflected each year in the advertising
portion of the budget. Sorich Test. Dep. Tr., Pages
28:11–29:8. This expense was never discussed at the
annual budget meetings, nor was it ever included as a
separate entry in the budget. Sorich Test. Dep. Tr.,
Pages 121:15–122:6. Carmicle’s testimony establishes
that Moriarty, Tortorici, and others were aware of and
supported Carmicle’s membership in YPO, and that there
may have been business benefits to Carmicle’s
membership, but does not establish that Moriarty ever
specifically approved reimbursement of associated fees.
Carmicle Test. Trial Tr. Vol. 11, Pages 47:13–52:25;
Carmicle’s Trial Exhibit 171.

G. Annual Budget Approval Process: 2011
At the end of 2011, Breunig began preparing the BJS
budget for 2012, the first annual budget to be prepared
after Breunig replaced Sorich as the controller for BJS.
Breunig Test. Dep. Tr., Page 19:9–14. During that
process, Breunig noticed certain expenditures—including
tickets to athletic events at the University of Louisville,
the University of Kentucky, and Churchill Downs, as well
as payments to Mrs. Carmicle’s company, Optica
Communications— included as fixed advertising costs in
the BJS budget. Breunig Test. Dep. Tr., Page 19:9–20:5.
With respect to these expenditures, Breunig was
concerned about a lack of transparency and sought to
confirm that these expenditures had been approved.
Breunig Test. Dep. Tr., Pages 79:18–80:3. As to the
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tickets, Breunig was particularly concerned because the
expense was so large. Breunig Test. Dep. Tr., Page
81:9–12, 81:15–23. As to Mrs. Carmicle’s company,
Breunig was concerned because Carmicle, the man who
ran BJS, was paying his own wife based on vague
invoices she submitted with little substantiation. Breunig
Test. Dep. Tr., Pages 80:4–81:2, 81:7–9. In light of the
relationship between Carmicle and Mrs. Carmicle,
Breunig believed that Carmicle’s superior should have
been the one to approve her salary. Breunig Test. Dep.
Tr., Page 122:6–11, 122:14–24. Like Sorich, Breunig
discussed his concerns about the lack of approval for
these expenditures with Phillips. Breunig Test. Dep. Tr.,
Pages 89:20–90:7, 90:13–22.
*17 In an attempt to understand the approval process for
these expenditures, Breunig spoke first with someone in
the accounts payable department at BJS, then with
Carmicle. Breunig Test. Dep. Tr., Page 19:9–21:7.
Carmicle provided Breunig with what documentation he
had, all of which was “pretty dated.” Breunig Test. Dep.
Tr., Page 20:6–21:7. For example, Carmicle forwarded
Moriarty’s 2007 email approving the purchase of a
University of Louisville ticket package, “just in case these
tickets ever get questioned.” Breunig Test. Dep. Tr.,
Pages 70:9–22, 72:7–24, 73:4–9; Brown Jordan’s Trial
Exhibit 61. There was no written approval from Moriarty
for the cost of tickets to events at Churchill Downs.
Breunig Test. Dep. Tr., Page 105:8–24. Likewise, there
was no written approval from Moriarty for the increases
in Mrs. Carmicle’s rate of pay, aside from the fact that her
salary may have been included in the proposed BJS
budget as “outside services.” Breunig Test. Dep. Tr.
Pages 118:18–120:13.
In the absence of any recent documented approval of
these expenditures, Breunig suggested to Carmicle that
these expenditures should be disclosed to and expressly
approved by Carmicle’s superior on an annual basis.
Breunig Test. Dep. Tr., Pages 102:3–103:15. Carmicle
agreed and told Breunig that he would speak to Moriarty
and begin obtaining his approval for such expenditures
annually. Breunig Test. Dep. Tr., Page 20:6–21:7,
21:20–23:4.
On December 7, 2011, Carmicle sent Moriarty an email
praising Breunig for “scrubb[ing] our books with an
auditor’s eye” and for bringing it to Carmicle’s attention
“that we are missing a process for annual approvals for
expense areas that were approved but lack recent
documentation.” Moriarty Test. Trial Tr. Vol. 3, Pages
176:14–177:9; Carmicle Test. Trial Tr. Vol. 11, Page
173:11–21; Brown Jordan’s Trial Exhibit 81. Carmicle
went on to write,

Since I approve certain expenses,
there needs to be an annual
documentation for that, and on
downstream within our unit. There
are also expenses that you have
approved or that you have given me
authority to approve the company
to spend that also lacks recent
annual documentation. For the
planned 2012 budget, there are
three instances he has brought to
my attention that I want to remind
you of as well. All have been
previously approved, but now is a
good time to revisit before we enter
into the New Year.
Brown Jordan’s Trial Exhibit 81. The first of these
“three instances” was Carmicle’s auto allowance, about
which Moriarty was not concerned and for which
Moriarty told Carmicle no annual approval was necessary.
Moriarty Test. Trial Tr. Vol. 3, Pages 179:11–14;
Brown Jordan’s Trial Exhibits 81, 114. The second was
the cost of tickets to local athletic events, and the third
was the fact that Mrs. Carmicle and her company, Optica
Communications, continued to be paid by BJS. Brown
Jordan’s Trial Exhibit 81. In addition to bringing these
expenditures to Moriarty’s attention, Carmicle indicated
that Breunig would establish a procedure for annual
approval and documentation of these expenditures going
forward. Brown Jordan’s Trial Exhibit 81. Carmicle
also forwarded this email exchange to Breunig, writing
that Breunig’s suggestion “was well received and
immediately is the best time to start the process for the
future.” Breunig Test. Dep. Tr., Pages 99:25–100:15;
Brown Jordan’s Trial Exhibit 81.

1. Tickets to Athletic Events
With respect to the tickets, Carmicle informed Moriarty
that “[w]e have commitments to local sporting tickets and
the basketball suite required the signing of a multi-year
lease. You approved this via email a few years ago but
[Breunig] also feels we need to have an annual check in
so we are all on the same page.” Brown Jordan’s Trial
Exhibit 81. Moriarty understood Carmicle to be referring
to the approval Moriarty had given in 2007 for a
University of Louisville ticket package, which involved
the commitment of a certain amount each year from 2007
through 2011 in exchange for tickets to football games,
tickets to basketball games, and other benefits. Moriarty
Test. Trial Tr. Vol. 3, Page 179:15–25; Brown
Jordan’s Trial Exhibits 55, 56. In response, Moriarty
simply advised Carmicle that “we need amounts that hit
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budget.” Brown Jordan’s Trial Exhibits 114. This was
not intended by Moriarty to be construed as approval for
ticket expenditures in 2012; rather, it was a request for
additional information. Moriarty Test. Trial Tr. Vol. 3,
Page 193:16–194:7.
*18 Carmicle responded to Moriarty by email the
following day, writing:
Tickets and leases all combined are
budgeted at about $110k next year.
Unless we have more use through
BJ, I have been trying to sell off
much of this for a while now. A
majority of it is locked in a lease
still and if we drop the others we
can’t get them back if we do find a
way out of the lease. So, we kept
the budget as is and I figured we
would get upside if I can sell them.
Brown Jordan’s Trial Exhibit 114. In a second email to
Moriarty, Carmicle provided additional details with
respect to the proposed ticket expenditures for 2012.
Brown Jordan’s Trial Exhibit 117. Carmicle indicated
that the 2012 budget included $45,150.00 for University
of Louisville men’s basketball tickets, $8,200.00 for
University of Louisville men’s football tickets, and
$11,357.00 for events at Churchill Downs, altogether
totaling $64,707.00. Moriarty Test. Trial Tr. Vol. 3,
Page 195:4–8; Brown Jordan’s Trial Exhibit 117.
Moriarty did not give written approval for either the
$110,000.00 ticket expenditure proposed in Carmicle’s
first email or the $64,707.00 ticket expenditure proposed
in Carmicle’s second email. Instead, Moriarty’s final
written word on the subject was an email to Carmicle
dated December 8, 2011, in which Moriarty wrote, “I
have a few questions to discuss relative to these expenses,
reporting structure, where they land in the P+L etc when
we reach the finalization step of this budget. Plan will be
to review week of 12/19.” Moriarty Test. Trial Tr. Vol.
3, Pages 194:24–195:2; Carmicle’s Trial Test. Vol. 11,
Pages 154:18–155:7, 212:23–213:11; Breunig Test.
Dep. Tr., Page 140:3–8; Brown Jordan’s Trial Exhibit
117.
Neither Carmicle nor Breunig raised the subject of ticket
expenditures during any of the 2012 budget approval
meetings with Moriarty, Tortorici, and King at the end of
2011. Tortorici Test. Trial Tr. Vol. 6, Page 47:12–24;
Moriarty Test. Trial Tr. Vol. 3, Page 199:19–25.
Likewise, the subject was not raised during these
meetings by Moriarty, Tortorici, or King. Moriarty Test.

Trial Tr. Vol. 4, Pages 39:25–40:20; King Test. Trial
Tr. Vol. 10, Page 29:6–23; Sorich Test. Dep. Tr., Page
64:16–18. In light of the emails exchanged between
Carmicle and Moriarty, King assumed that the ticket
expenditures had been cut from the budget because
Carmicle did not raise the subject and King did not see
tickets in the budget materials presented. King Test.
Trial Tr. Vol. 10, Page 29:14–23. However, at the time
of those meetings, Moriarty knew that ticket expenditures
had been included in the fixed advertising portion of the
BJS budget since 2007: In an email dated December 9,
2011, Carmicle informed Moriarty that “[t]he sports
tickets have always fallen in the Advertising budget and I
think [Sorich] just spread them out appropriately since it
was hard to allocate them to one specific customer.”
Brown Jordan’s Trial Exhibit 117. Carmicle further
stated that “[Breunig] suggested and I agreed that we
needed to bring this up for transparency and annual
approval. [Breunig] also feels there is a better place to
report them in the P&L in the future.” Brown Jordan’s
Trial Exhibit 117. Prior to receiving this email, Moriarty
was not aware that Carmicle had been including the cost
of tickets to athletic events in the advertising portion of
the budget. Moriarty Test. Trial Tr. Vol. 3, Page 196:3–
22.
*19 Pursuant to BJI’s Travel Policy, Carmicle was
required to obtain advance approval from his immediate
supervisor for entertainment expenses, including the
purchase of tickets to athletic events at the University of
Louisville, University of Kentucky, and Churchill Downs.
Brown Jordan’s Trial Exhibit 53. The fact that
Carmicle sought Moriarty’s approval prior to purchasing
a University of Louisville ticket package in 2007 suggests
that Carmicle understood the requirement that he obtain
approval for entertainment expenses from Moriarty in
advance. Carmicle Test. Trial Tr. Vol. 11, Page 156:3–
14; Brown Jordan Trial Exhibits 55, 56, 223. This is
also suggested by the fact that Carmicle agreed with
Breunig about the need to establish a procedure for annual
approval and documentation of such expenses and
approached Moriarty about it in December of 2011.
Moriarty, Tortorici, and King should have asked during
the budget approval process whether the fixed advertising
portion of the BJS budget for 2012 included any ticket
expenditures, particularly in light of BJS’s poor
performance in 2011, their desire to cut costs, and their
knowledge that Carmicle had been planning to spend
more money on tickets in 2012 and had been including
such expenditures in the fixed advertsing portion of the
budget in previous years.
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2. Mrs. Carmicle and Optica Communications
In his initial email to Moriarty dated December 7, 2011,
Carmicle wrote:
Rashna continues to perform
services for the company under a
year-to-year contractor agreement
the company executed with her in
2005. The extent of these services
was divulged in the due diligence
process in August of this year, but
again we have no annual check
point on this arrangement either. As
a reminder in 2005 she decided to
stay home and Doug Foley
executed an agreement with her
that we have kept in place since
then for services she performs
including mainly the photo shoots
locally. Since I am an executive
now and she is my wife, this should
be documented annually.
Brown Jordan’s Trial Exhibit 81. Moriarty understood
Carmicle to be referring to the 2005 Contractor
Agreement between Mrs. Carmicle and BJI, but had been
unaware that the BJS budget included payments to Mrs.
Carmicle after 2006. Moriarty Test. Trial Tr. Vol. 3,
Pages 170:14–22, 180:20–181:15; Brown Jordan’s
Trial Exhibit 51. In response, Moriarty advised Carmicle
that “we need amounts that hit budget, and...duties
performed. I was not aware #3 [Mrs. Carmicle as
independent contractor] was still active since it hasn’t
been mentioned in budgets for quite some time.”
Moriarty Test. Trial Tr. Vol. 3, Page 183:16–22;
Brown Jordan’s Trial Exhibit 114.
Carmicle responded to Moriarty by email the following
day, writing:
As for Rashna, her contract was a
year to year and we have always
used her. Most of the photography
we do she coordinates at houses of
friends. Her compensation is $70k
a year I think. I can get you more
documentation on that as well. We
should discuss both [tickets and
Mrs. Carmicle] for adjustments and
final approval/documentation.
Brown Jordan’s Trial Exhibit 114. At this point in time,
the BJS budget for 2012 had not yet been approved.
Moriarty Test. Trial Tr. Vol. 3, Page 184:2–16.

Moriarty forwarded Carmicle’s email to King, asking “Is
this within our code of conduct? I haven’t heard a word of
this or seen it referenced in a budget since 2006.” Brown
Jordan’s Trial Exhibit 114. King responded to Moriarty
by email on December 8, 2011, as follows:
Our code of conduct has no
prohibition against employing
spouses. It would have been a good
idea from a financial controls
standpoint if any invoices for
payment to Rashna had gone
through you, me or Vincent
[Tortorici] for approval. Chris
[Carmicle] should not have been
approving her bills; inherent
conflict of interest there. This was
not ever mentioned in any budget
meeting I recall; nor was it ever
mentioned when we were looking
for costs to cut.17 I had no idea
Rashna was still working for us,
and definitely not that we were
paying her $70,000 per year. That
seems quite high to me given what
she is doing.
*20 Brown Jordan’s Trial Exhibit 114. Later that day,
King sent a second email to Moriarty:
The more I think about it, the more
concerned I become. There is no
way this should not have been
brought to our attention over the
past four years. $70,000 is a lot
different than a few thousand
dollars. $70,000 is a full time
position.18 If it is going to continue,
we need a written agreement
between the Company and Rashna
setting forth the services to be
performed in detail and the
expected amount of time the
services will require. All invoices,
along with detailed description of
services performed and hours spent
for each invoice, should go directly
to Vincent [Tortorici] for approval.
No one in Louisville should be
involved on the billing/payment
side.
Brown Jordan’s Trial Exhibit 115.
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In addition to corresponding with King, Moriarty
discussed Mrs. Carmicle with Tortorici. At Moriarty’s
request, Tortorici sought additional information from
Breunig. Moriarty Test. Trial Tr. Vol. 3, Page 187:19–
24; Tortorici Test. Trial Tr. Vol. 6, Page 25:13–25;
Brown Jordan’s Trial Exhibit 296. Breunig provided
Tortorici with the latest signed agreement he had, which
was the 2005 Contractor Agreement between Mrs.
Carmicle and BJI. Tortorici Test. Trial Tr. Vol. 6, Page
26:1–17; Brown Jordan’s Trial Exhibits 296, 51.
Breunig also informed Tortorici that Mrs. Carmicle had
been paid $78,000.00 in 2009, $92,100.00 in 2010, and
$81,400.00 in 2011 for services and expenses. Brown
Jordan’s Trial Exhibits 296. Tortorici then passed this
information along to Moriarty. Tortorici Test. Trial Tr.
Vol. 6, Pages 26:20–27:4; Moriarty Test. Trial Tr. Vol.
3, Pages 188:12–189:4; Brown Jordan’s Trial Exhibits
296.
Moriarty and King exchanged emails discussing the
amounts paid to Mrs. Carmicle, the ethical concerns
raised by the situation, and the provisions of the
Employee Handbook governing employment of
relatives.19 Brown Jordan’s Trial Exhibit 116. In one of
these emails, King wrote:
This really is starting to smell bad.
Who authorized the increase? It
had to be someone (Chris?) without
approval from us. That is
borderline unethical, especially if
the time and effort involved didn’t
justified [sic] the raise; even
assuming it did, Chris [Carmicle]
can’t make that call. I have a strong
suspicion this was deliberately
concealed from us. Vincent
[Tortorici] quizzed Jack [Sorich]
about these exact costs and he
never said a word about it being
Rashna.
Brown Jordan’s Trial Exhibit 116. Moriarty shared
these sentiments, was bothered by the situation, and
decided to speak with Carmicle directly in order to learn
who had authorized the increased payments to Mrs.
Carmicle. Moriarty Test. Trial Tr. Vol. 3, Pages
190:15–191:3.
*21 In addition to a series of emails between Moriarty and
Carmicle in which it was agreed that Mrs. Carmicle’s
services would no longer be used, Brown Jordan’s Trial
Exhibit 121, Moriarty claims to have had a “pretty direct”

conversation with Carmicle regarding the conflict of
interest, lack of transparency, and Moriarty’s
disappointment. Moriarty Test. Trial Tr. Vol. 3, Pages
191:9–15, 191:24–192:7. Moriarty claims to have made it
clear during this conversation that Carmicle’s actions
warranted termination for cause of his employment, but
that Moriarty decided to give Carmicle a second chance
because he believed Carmicle had learned from his
mistake. Moriarty Test. Trial Tr. Vol. 3, Page 192:8–
16; King Test. Trial Tr. Vol. 10, Pages 16:10–17:8.
While there is no written evidence of this communication,
King testified that Moriarty generally prefers to
communicate verbally, whether in person or over the
phone, and does not put much in writing. King Test.
Trial Tr. Vol. 10, Pages 72:9–73:10.
At BJS, Carmicle met with Breunig, Hall, and Phillips,
and told them that due to Breunig’s uncovering of Mrs.
Carmicle’s employment, going forward Mrs. Carmicle
would no longer be working for the Company. Hall Test.
Trial Tr. Vol. 5, Pages 62:24–63:8, 85:16–25. Carmicle
also told Phillips that as a result of terminating Mrs.
Carmicle’s engagement with the Company, Carmicle had
taken a pay cut. Phillips Test. Trial Tr. Vol. 5, Pages
99:24–100:4.
From December of 2011 forward, the Company made no
further payments to Mrs. Carmicle. Moriarty Test. Trial
Tr. Vol. 3, Page 192:17–20; Breunig Test. Dep. Tr.,
Page 30:15–21. While Moriarty had not followed up as to
the tickets after that expenditure came to light in
December of 2011, Moriarty did follow up as to Mrs.
Carmicle, as did King and Tortorici. Moriarty Test.
Trial Tr. Vol. 4, Pages 40:21–42:2. In an email to
Breunig dated December 14, 2011, King gave the
following explicit instructions: “From here forward, prior
to the payment of any invoices for Optica
Communications, please forward all invoices and/or
requests for payment to Vincent and me for approval at
the corporate level.” Tortorici Test. Trial Tr. Vol. 6,
Pages 27:11–28:11; Brown Jordan’s Trial Exhibit
126.20 King also reviewed the proposed budget for 2012
and, finding that $28,000.00 remained allocated to outside
services, asked Tortorici to follow up with Breunig, who
confirmed in an email dated December 22, 2011, that the
$28,000.00 remained in the budget not necessarily for
payment to Mrs. Carmicle and her company but for photo
shoots and related expenses by whomever provided, and
that no payments would be made to Mrs. Carmicle going
forward without following King’s instructions. Breunig
Test. Dep. Tr., Pages 41:5–42:12; Tortorici Test. Trial
Tr. Vol. 6, Pages 28:12–29:6; Brown Jordan’s Trial
Exhibit 126. In August of 2012, Tortorici again followed
up with Breunig, who confirmed that there had been no
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payments to Mrs. Carmicle and her company after
December 2011. Breunig Test. Dep. Tr., Pages 41:5–
42:12; Tortorici Test. Trial Tr. Vol. 6, Page 29:7–24;
Brown Jordan’s Trial Exhibit 126.
Phillips is not aware of any services Mrs. Carmicle
provided to the Company after 2006, and as head of sales
for BJS he would have been aware of Mrs. Carmicle’s
work. Phillips Test. Trial Tr. Vol. 5, Pages 96:22–25,
97:23–99:15. Holly Hruska-Isaacs, BJS vice president of
sales, former director of sales, and former National
Account Sales Manager, saw Mrs. Carmicle’s name on
some press releases and knows that some photo shoots
were done at her home, but is not aware of anything else;
however, she did not manage or supervise Mrs. Carmicle.
Hruska-Isaacs Test. Dep. Tr., Pages 9:20–10:24,
16:25–17:6, 18:14–19:6, 22:24–23:7.
*22 The decision was made to discontinue payments to
Mrs. Carmicle because her husband, who ran a BJI entity,
had been paying his wife for five or six years, and had
unilaterally increased her compensation twice, without the
knowledge of Moriarty, Tortorici, or King, and there was
no evidence to suggest that the work performed by Mrs.
Carmicle justified the amount she was paid. King Test.
Trial Tr. Vol. 10, Page 15:15–22. In other words, the
decision resulted from the conflict of interest, Carmicle’s
failure to disclose his wife’s continued employment, and
the fact that Mrs. Carmicle’s work did not appear to
justify her pay. King Test. Trial Tr. Vol. 10, Pages
20:20–21:4. Although Carmicle was required to review
the Code of Conduct and Business Ethics Policy and sign
a Certificate of Agreement and Compliance to the Code
of Conduct and Business Ethics Policy each year,
Carmicle never disclosed the conflict of interest created
by his wife’s continued employment. King Test. Trial
Tr. Vol. 10, Page 17:9–19:18; Brown Jordan’s Trial
Exhibits 9–16, 18. The Company did not ask Carmicle to
return the money paid to Mrs. Carmicle in 2011 because
Moriarty, King, and Tortorici were unaware of how little
work she had actually done until the end of 2013. King
Test. Trial Tr. Vol. 10, Pages 21:13–23:9.

3. Procedure for Annual Approval and Documentation
Despite Carmicle’s representation to Moriarty in
December of 2011 that Breunig would “set up a system to
document processes and controls in this area and make
this a part of the annual process for future years,” Brown
Jordan’s Trial Exhibit 81, Moriarty never received a
written request for approval of ticket expenditures after
December of 2011, and no procedure for annual approval
and documentation of such expenditures was ever
established by Breunig. Moriarty Test. Trial Tr. Vol. 3,

Pages 181:22–182:18; Tortorici Test. Trial Tr. Vol. 6,
Pages 43:13–44:2.
Breunig advised Carmicle that the ticket expenses should
be “below the margin line,” in SG&A, or selling, general,
and administrative, because they were not offsets to
revenue specific to customers. Breunig Test. Dep. Tr.,
Pages 97:11–98:20. Breunig never approached Tortorici
with the suggestion that tickets should be in SG&A rather
than fixed advertising. Tortorici Test. Trial Tr. Vol. 6,
Page 44:14–25. These costs remained in fixed advertising
and were not moved from one classification to another.
Tortorici Test. Trial Tr. Vol. 6, Page 46:14–23.
In the 2011 budget book, there is a separate line entry for
Power Creative, set apart from fixed advertising, because
it was not specific to any customer, and creating a
separate category like this could have been done with
sports tickets. Tortorici Test. Trial Tr. Vol. 6, Pages
40:7–41:19. Expenses such as those for tickets to athletic
events should have been included “below the line” in
SG&A, rather than “above the line” as an adjustment
from gross to net revenues. Tortorici Test. Trial Tr. Vol.
6, Pages 42:17–43:12. These costs could still have been
spread out across the year if classified in SG&A.
Tortorici Test. Trial Tr. Vol. 6, Page 45:1–20.

H. Annual Budget Approval Process: 2012–2013
In 2013, Tortorici was concerned by the increase in the
amount of fixed advertising in the proposed 2014 budget.
Tortorici Test. Trial Tr. Vol. 6, Page 52:7–21. Moriarty
and Tortorici discussed the advertising commitment for
Home Depot, and Moriarty asked Tortorici to look into
advertising for 2013 to see what had been spent, to
compare it to the proposed amount for 2014; Tortorici
looked into these matters between November of 2013 and
January of 2014. Tortorici Test. Trial Tr. Vol. 6, Page
54:1–55:1. In connection with that endeavor, Tortorici
got the BJS ledger from Deinlein and found that
University of Louisville and University of Kentucky
tickets had still been charged to advertising during the
calendar year 2013, as had YPO expenses, despite
Carmicle’s promise of greater transparency. Tortorici
Test. Trial Tr. Vol. 6, Page 55:2–18.
Moriarty came to learn that ticket expenditures had been
included in the 2012, 2013, and 2014 budgets, but no
annual written approval was sought for any of these.
Moriarty Test. Trial Tr. Vol. 3, Page 197:8–17. These
ticket expenditures were never presented in a way that
made them transparent or subject to approval. Moriarty
Test. Trial Tr. Vol. 3, Page 197:18–22.
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*23 At the 2012 and 2013 annual budget meetings for
approval of the 2013 and 2014 budgets, Carmicle did not
mention ticket expenditures or the previous representation
that a procedure for annual approval and documentation
of such expenditures would be established. King Test.
Trial Tr. Vol. 10, Pages 29:24–30:6; Tortorici Test.
Trial Tr. Vol. 6, Page 48:11–20. These expenditures
were not included in the 2012 or 2013 budget books
presented to Moriarty, Tortorici, and King. Tortorici
Test. Trial Tr. Vol. 6, Pages 49:3–50:2, 51:18–52:2,
53:10–20; Brown Jordan’s Trial Exhibits 320, 321.
According to Tortorici, the proper process would not have
been for him, Moriarty, or King to ask whether such costs
were included; rather, the representatives from BJS would
lay out the budget and provide detail, especially in
sensitive areas like the employment of a relative or a
matter as sensitive as the tickets had become by that time.
Tortorici Test. Trial Tr. Vol. 6, Pages 47:25–48:10.
In addition to the amounts paid to the University of
Louisville from 2007 through 2011, Carmicle caused BJS
to pay the University of Louisville $52,500.00 in 2012
and $55,499.00 in 2013. Brown Jordan’s Trial Exhibit
223. However, BJS recouped some of these amounts
when Carmicle sold a number of tickets that were locked
in a lease. Carmicle’s Trial Exhibit 228. Thomas Tabb
paid BJS $4,921.50 on September 6, 2013; Nick Carricato
paid BJS $9,160.00 in June 2013, $1,512.00 in July 2012,
$3,750.00 in May 2012, and $2,270.00 in December
2013. Carmicle’s Trial Exhibits 395, 394, 372.
Altogether, between $21,000.00 and $22,000.00 was
returned to the Company through these ticket sales.
Carmicle Test. Trial Tr. Vol. 11, Page 157:1–24.

I. Provision of Furniture to Hurstbourne Country
Club
Around the end of 2012 or beginning or 2013, Carmicle
provided a set of outdoor furniture to Hurstbourne
Country Club (“Hurstbourne”) at no cost. Steven Shafer
(“Shafer”) Test. Dep. Tr., Pages 49:22–50:2.21 The set
consisted of about one hundred pieces of BJC furniture,
including chaise lounges, side tables, and matching dining
tables and chairs. Shafer Test. Dep. Tr., Page 63:2–16.
Carmicle explained to Hurstbourne’s manager that the
furniture was very nice but had been rejected by a
customer.22 Rather than press the issue and risk losing the
customer’s business, Carmicle had decided to take the
furniture back. With nowhere to store the furniture,
Carmicle explained that he needed to get rid of it. Shafer
Test. Dep. Tr., Pages 56:21–24, 58:8–59:21.
Hurstbourne’s manager offered to pay, but Carmicle
never provided an invoice and, as of the time of trial,
Hurstbourne had not paid anything for the furniture.

Shafer Test. Dep. Tr., Pages 66:22–67:8.
*24 Although Hurstbourne did not pay for the furniture,
the Company may have benefited from the donation. For
example, the Company was permitted to hold a photo
shoot at the club at no cost. In addition, members of the
club—many of whom were wealthy and in the market for
outdoor furniture—knew that the furniture had been
provided by BJC. Shafer Test. Dep. Tr., Pages 91:15–
23, 92:2–4, 92:8–92:1.
Carmicle was a member at Hurstbourne, but did not
receive any personal benefit from donating the furniture,
other than being able to use it while at the club like any
other member. Shafer Test. Page 85:11–15. Carmicle
never asked Hurstbourne’s manager for anything, such as
a discount on his club membership, in exchange for the
furniture. Shafer Test. Page 90:11–91:10.

J. Potential Sale of the Company
In the spring of 2013, BJI’s Board of Directors (the
“Board”) decided to pursue a potential sale of the
Company. Breaux Test. Trial Tr. Vol. 3, Pages 59:17–
60:8; Teetsel Test. Trial Tr. Vol. 2, Page 167:14–25.
After considering several different investment banks, the
Board ultimately hired Moelis to market the Company for
sale. Breaux Test. Trial Tr. Vol. 3, Pages 59:17–60:8;
Teetsel Test. Trial Tr. Vol. 2, Page 167:14–25. The
Board agreed to offer the Company for sale either as a
whole or separately, selling the “commercial business”
(Wabash Valley, Winston Furniture, and Charter
Furniture) to one buyer, and the “consumer business”
(BJS and BJC) to another buyer. Teetsel Test. Trial Tr.
Vol. 2, Pages 167:14–168:6, 171:20–25, 184:8–17;
Moriarty Test. Trial Tr. Vol. 3, Pages 163:11–164:12.
By August of 2013, the Company and Moelis had
prepared a confidential information memorandum
(“CIM”) detailing such items as the Company’s history,
strategy, customers, financials, and outlook. Breaux Test.
Trial Tr. Vol. 3, Page 68:2–13.
After the Board had decided to offer the Company for
sale, but before Moelis had been hired, Teetsel became
aware of a possible management buyout (“MBO”) by
Moriarty, Tortorici, and King when Moriarty approached
Teetsel to ask whether Stonehill would object to their
preparing a bid for the commercial business. Teetsel Test.
Trial Tr. Vol. 2, Page 168:7–18; Moriarty Test. Trial
Tr. Vol. 3, Page 213:3–14. Teetsel saw no problem with
the idea of an MBO provided that potential conflicts of
interest were properly addressed and that the value of the
sale was maximized. Teetsel Test. Trial Tr. Vol. 2, Page
168:19–24. Moriarty also spoke to Breaux, who—like
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Teetsel—had no objection to the idea of an MBO
provided that the overall value of the sale was maximized.
Breaux Test. Trial Tr. Vol. 3, Pages 60:23–61:11.
However, the Board was only interested in selling the
commercial business on its own, whether through an
MBO or otherwise, if the consumer business were sold to
another buyer at the same time. Teetsel Test. Trial Tr.
Vol. 2, Pages 169:25–170:18; Breaux Test. Trial Tr.
Vol. 3, Page 62:1–13. After the Board hired Moelis, its
lead banker Frank Sellman was also made aware of the
possibility of the MBO of the commercial business.
Teetsel Test. Trial Tr. Vol. 2, Page 171:4–13; Breaux
Test. Trial Tr. Vol. 3, Pages 62:22–63:5.

done so. Breaux Test. Trial Tr. Vol. 3, Pages 69:7–
72:2. In addition, there would have been nothing to stop
Breaux from sharing the WWC model with the rest of the
Board and with Moelis. King Test Trial Tr. Vol. 10,
Pages 41:17–42:4.

In connection with financing the MBO, Moriarty,
Tortorici, and King prepared their own financial model
(the “WWC model”) for the commercial business only.
Moriarty Test. Trial Tr. Vol. 3, Pages 213:15–215:12;
Tortorici Test. Trial Tr. Vol. 6, Page 55:25–57:4; King
Test Trial Tr. Vol. 10, Pages 40:24–42:4. While the
CIM prepared by the Company and Moelis would be
presented to potential buyers, the WWC model would be
presented to potential lenders. Moriarty Test. Trial Tr.
Vol. 3, Pages 213:15–215:12; Tortorici Test. Trial Tr.
Vol. 6, Page 55:25–57:4; King Test Trial Tr. Vol. 10,
Pages 40:24–42:4. Because the CIM and the WWC
model were prepared at different times and for different
purposes, Moriarty, Tortorici, and King saw no problem
with the differences between the two, and felt no
obligation to disclose the WWC model either to the Board
or to Moelis. Moriarty Test. Trial Tr. Vol. 3, Pages
213:15–215:12; Tortorici Test. Trial Tr. Vol. 6, Page
55:25–57:4; King Test Trial Tr. Vol. 10, Pages 40:24–
42:4.

At the conclusion of the bidding process in February of
2014, Moelis presented three bids—two for the Company
as a whole, and one for the consumer business only.
Breaux Test. Trial Tr. Vol. 3, Pages 73:20–77:12;
Brown Jordan’s Trial Exhibit 172. The Board decided
not to sell the Company, and instead purchased Tropitone,
another furniture business, in or around September of
2014. Teetsel Test. Trial Tr. Vol. 2, Pages 185:21–
186:1; Breaux Test. Trial Tr. Vol. 3, Pages 77:13–79:2.

*25 Nevertheless, Moriarty, Tortorici, and King did share
the WWC model with Breaux in connection with seeking
financing for the MBO from Crescent. Breaux Test.
Trial Tr. Vol. 3, Pages 63:6–22, 65:4–14, 66:5–67:6;
Moriarty Test. Trial Tr. Vol. 3, Page 215:8–219:9;
Tortorici Test. Trial Tr. Vol. 6, Pages 57:5–59:12;
King Test Trial Tr. Vol. 10, Pages 41:17– 42:4; Brown
Jordan’s Trial Exhibits 137, 238. While Breaux—who
did not work in Crescent’s lending division—would not
personally have been involved in the financing, Breaux
did participate in conference calls and was copied on
emails in which the financing was discussed. Breaux
Test. Trial Tr. Vol. 3, Pages 63:6–22, 65:4–14, 66:5–
67:6; Brown Jordan’s Trial Exhibits 137, 238. The
WWC model was attached to an email received by
Breaux and another Crescent employee. Breaux Test.
Trial Tr. Vol. 3, Pages 69:7–72:2; Brown Jordan’s
Trial Exhibit 238. While Breaux did not open the
attachment or review the WWC model, he could have

Moriarty, Tortorici, and King did not ask the Board for
favorable treatment in the bidding process, and ultimately
did not submit a bid for the commercial business. Breaux
Test. Trial Tr. Vol. 3, Page 61:12–25. Such a bid would
not have been accepted, because the Board never received
an acceptable bid for the consumer business. Breaux
Test. Trial Tr. Vol. 3, Page 61:12–62:21.

K. Carmicle’s Accessing Emails of Other Company
Employees
On July 16, 2013, BJI’s Chief Information Officer, Bill
Snow (“Snow”), sent an email to Carmicle and numerous
other Company employees regarding the upcoming
transition from USA.net to Microsoft Office 365 as the
Company’s email service provider. Kevin Coddington
(“Coddington”) Test. Dep. Tr., Pages 25:24–26:7,
28:2–29:2;23 Brown Jordan’s Trial Exhibit 27. In that
email, Snow wrote, “In preparation for the move to the
new email service, I would like you all to test your
account on the new service, Office 365.”24 Brown
Jordan’s Trial Exhibit 27. Snow provided all recipients
of that email with a single generic password—
“Password1”—and instructed each person to test his or
her account with that password. Brown Jordan’s Trial
Exhibit 27.
*26 Shortly thereafter, Carmicle began monitoring the
emails of BJS employee Steve Elton (“Elton”) using
Elton’s username and the generic password provided by
Snow to log in to Elton’s Company email account.
Carmicle Test. Trial Tr. Vol. 11, Pages 76:1–9, 127:2–
6. Concerned about what he perceived as Elton’s
dishonesty and insubordination, Carmicle testified that he
believed he had authority to monitor Elton’s emails.
Carmicle Test. Trial Tr. Vol. 11, Pages 70:6–72:6.
Carmicle further testified that, in monitoring Elton’s
emails, he became concerned that Moriarty was being
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dishonest with him; for that reason, Carmicle began
monitoring Moriarty’s emails as well, using the same
method he had used to access Elton’s emails. Carmicle
Test. Trial Tr. Vol. 11, Pages 76:10–77:9; Brown
Jordan’s Trial Exhibits 32, 33. Thus, Carmicle began
accessing Moriarty’s emails not because he suspected any
illegal activity, but simply because he believed that
Moriarty might be lying to him about his interactions and
communications with Carmicle’s subordinate. Timothy
Silvestre (“Silvestre”) Test. Dep. Tr., Pages 127:8–
129:4;25 Brown Jordan’s Trial Exhibits 32, 33.
In monitoring Moriarty’s emails, Carmicle became aware
of discussions between Moriarty, Tortorici, and King with
respect to a possible MBO. Carmicle Test. Trial Tr.
Vol. 11, Page 77:10–78:3. Carmicle went on to review
the emails of multiple Company employees, many of
which included discussions about the valuation of the
Company. Carmicle Test. Trial Tr. Vol. 11, Page
82:13–22. Carmicle eventually discovered that Moriarty,
Tortorici, and King had prepared their own model—the
WWC model—using different numbers and projections
than those provided to Moelis in connection with
preparing the CIM. Carmicle Test. Trial Tr. Vol. 11,
Pages 82:23–83:5. Carmicle does not know whose emails
he accessed, when he accessed them, or how many times
he accessed them before discovering that two different
models had been prepared. Carmicle Test. Trial Tr. Vol.
11, Pages 130:1–131:5, 148:12–15.
Likewise, Carmicle does not know whose emails he
accessed, when he accessed them, or how many times he
accessed them overall between July of 2013—when he
first accessed Elton’s emails—and the end of 2013 or
beginning of 2014.26 Carmicle Test. Trial Tr. Vol. 11,
Page 131:1–5. At the very least, Carmicle admits using
his iPad to access, view, and take screenshots of
numerous emails sent or received by Moriarty, Tortorici,
King,27 Elton, and other Company employees, many of
whom worked for BJI or other entities for which Carmicle
had no managerial responsibility. Carmicle Test. Trial
Tr. Vol. 11, Pages 131:1–135:8. Each time, Carmicle
logged in using the employee’s username and the generic
password supplied by Snow in connection with the
transition to Microsoft Office 365. Silvestre Test. Dep.
Tr., Pages 105:24–106:19.
Although Carmicle was aware of the Computer and
Internet Policy, he did not review the Policy at any point
during this period of time. Carmicle Test. Trial Tr. Vol.
11, Pages 135:9– 138:3. The last time Carmicle had
reviewed the Computer and Internet Policy was likely
sometime in 2011, when Carmicle was considering
accessing the emails of a subordinate employee.

Carmicle Test. Trial Tr. Vol. 11, Pages 135:9–138:3. In
that instance, Carmicle spoke with Snow and obtained the
ability to view that employee’s emails through delegation,
rather than using that employee’s username and password.
Carmicle Test. Trial Tr. Vol. 11, Pages 135:9–138:3.
*27 On August 30, 2013, Carmicle contacted Silvestre, an
attorney whose practice is focused in the area of mergers
and acquisitions, to discuss his concerns about the sale
process, the existence of two models, and the fact that
certain financial information had not been provided to
Moelis.28 Silvestre Test. Dep. Tr., Pages 13:14–23,
16:15–20; Silvestre Test. Trial Tr. Vol. 5, Page 11:4–
17; Carmicle Test. Trial Tr. Vol. 11, Page 127:2–12.
Carmicle told Silvestre that he had obtained this
information by reviewing others’ emails and that he had
authority to do so in light of his role within the Company
as “senior management.” Silvestre Test. Dep. Tr., Pages
42:24–43:25; Silvestre Test. Trial Tr. Vol. 5, Pages
11:22–13:1. Silvestre advised Carmicle that he was not an
expert in electronic privacy, but as a matter of course,
emails are property owned by the corporate or limited
liability entity, the entity decides who should or should
not have access to which emails, and—in light of
Carmicle’s representation that he was a member of senior
management—Silvestre believed Carmicle’s actions were
authorized.29 Silvestre Test. Dep. Tr., Pages 49:21–
50:11, 52:2–17. At the time, Silvestre had not seen the
Computer and Internet Policy. Silvestre Test. Dep. Tr.,
Pages 52:18–20, 167:6–13.
Silvestre reviewed screenshots of emails provided to him
by Carmicle, advised Carmicle that he had a fiduciary
duty to act in good faith as a reasonable person would act,
and discussed with Carmicle whether and how this
fiduciary duty had been triggered when Carmicle
discovered the two models. Silvestre Test. Trial Tr. Vol.
5, Pages 19:16–21:1. However, Silvestre was unable to
conclude that Moriarty, Tortorici, or King had engaged in
any unlawful activity or that Carmicle’s fiduciary duty
had been triggered on the basis of the information
provided by Carmicle. Silvestre Test. Dep. Tr., Pages
162:16–163:10; Silvestre Test. Trial Tr. Vol. 5, Pages
39:20–40:10. Although Silvestre needed additional
information to reach such a conclusion, Silvestre did not
advise Carmicle to continue monitoring the emails of
Moriarty or anyone else. Silvestre Test. Dep. Tr., Pages
142:21–143:1.

L. Carmicle’s Letter to the Board and the Board’s
Investigation
At the end of 2013 and beginning of 2014, BJS and BJC
were not performing as well as expected. Teetsel Test.
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Trial Tr. Vol. 2, Page 172:1–6; Tortorici Test. Trial
Tr. Vol. 6, Pages 59:14–60:15. The Board, which met
quarterly in addition to occasional ad hoc meetings, was
scheduled to meet in January or February of 2014, and
would be discussing the performance of BJS and BJC.
Teetsel Test. Trial Tr. Vol. 2, Page 172:7–22. In
January of 2014, Carmicle told Phillips that he felt there
was a target on his back, that he needed to make a move,
and that he was going to send a letter. Phillips Test. Trial
Tr. Vol. 5, Page 105:10–18.

1. Carmicle’s Letter Dated January 20, 2014
On January 20, 2014, Carmicle emailed a letter to Teetsel,
Breaux, Packard, and Jamie Zimmerman (a representative
of shareholder Litespeed Partners), alleging that Moriarty,
King, and Tortorici had engaged in certain activity
Carmicle described as “potentially illegal, fraudulent, and
damaging to shareholder value.” Teetsel Test. Trial Tr.
Vol. 2, Pages 172:23–173:18; Breaux Test. Trial Tr.
Vol. 3, Page 79:3–8; Packard Test. Trial Tr. Vol. 3,
Pages 136:23–137:1; Brown Jordan’s Trial Exhibit 50.
Carmicle wrote that he had “a grave fear of retaliation and
reprisal,” but felt at that point that he “must come forward
to protect the best interests of the Company and its
shareholders.” Brown Jordan’s Trial Exhibit 50.
*28 At the time he wrote this letter, Carmicle was aware
that both BJS and BJC had performed poorly in 2013.
Carmicle Test. Trial Tr. Vol. 11, Pages 97:6–98:8,
116:17–119:4. Carmicle was also aware that his expenses
were being reviewed, both because he had read about it in
Tortorici’s emails30 and because he had heard about it
from Deinlein. Carmicle Test. Trial Tr. Vol. 11, Pages
98:10–99:5, 118:23–119:4.
Among other things, Carmicle blamed Moriarty, King,
and Tortorici for the “disastrous” performance of BJS and
BJC in 2013, and expressed his suspicion that they would
attempt to shift blame to Carmicle. Brown Jordan’s
Trial Exhibit 50. Carmicle also included information
about the potential MBO and the WWC model prepared
by Moriarty, King, and Tortorici, suggesting that the
value of the Company and its prospects for sale had been
damaged as a result, but did not mention how he had
discovered that information. Brown Jordan’s Trial
Exhibit 50. In addition, Carmicle wrote that Moriarty,
King, and Tortorici were “secretly examining” his
expenses in an attempt to discredit him, but that he
“would welcome the opportunity to discuss or explain
every single cent that the company has reimbursed to
[him], the business reasons for all expenses, and to
produce the approvals through expense reports or
budgets.” Brown Jordan’s Trial Exhibit 50. Finally,

Carmicle hinted at “potentially illegal, notoriously
disgraceful conduct, violating several employee
regulations covering ethics and the conduct of employees
in the performance of official duties. These acts were
scheduled using company email and the acts apparently
were physically committed while on official company
business.” Brown Jordan’s Trial Exhibit 50.
After submitting this letter, Carmicle was “in a
heightened state of concern,” because he “had just gone
live with that [he] had been investigating, and [he] did not
know what the outcome was going to be.” Carmicle Test.
Trial Tr. Vol. 1, Pages 194:16–196:9. As Carmicle put
it, “I pulled the pin and rolled the grenade and I didn’t
know when it was going to go off. I needed to have, I
believe, at that point the data I collected and in a place
that I could control it.” Tr. 196:9–12. Carmicle Test.
Trial Tr. Vol. 1, Page 196:9–12.
On January 20, 2014—the date of Carmicle’s
letter—Carmicle purchased a personal laptop computer.
Carmicle Test. Trial Tr. Vol. 1, Page 194:4–23. Prior to
purchasing that laptop, Carmicle did not have his own
personal laptop, and primarily used a Company-owned
laptop. Carmicle Test. Trial Tr. Vol. 1, Page 194:7–15.
On January 21, 2014, Carmicle migrated data—including
data-destruction
application
TrashIt!—from
the
Company-owned laptop to his personal laptop. Carmicle
Test. Trial Tr. Vol. 1, Page 198:6–16. Since purchasing
the personal laptop, Carmicle admits to having used
TrashIt! “with some frequency.” Carmicle Test. Trial
Tr. Vol. 1, Pages 198:17–199:5.
Shortly after submitting the letter on January 20, 2014,
Carmicle also stopped using his company-issued iPhone
and began using a personal iPhone instead. Carmicle
Test. Trial Tr. Vol. 1, Pages 191:22–192:18. On or
around February 8, 2014, Carmicle wiped the
company-issued iPhone and restored it to factory settings.
Carmicle Test. Trial Tr. Vol. 1, Pages 192:22– 193:7;
Brown Jordan’s Trial Exhibit 205. Carmicle claims that
the personal iPhone he began using at that time may since
have been discarded or damaged, but that he cannot recall
with any certainty. Carmicle Test. Trial Tr. Vol. 1, Page
215:5–16.

2. The Board’s Initial Response
*29 The day after receiving Carmicle’s letter, on January
21, 2014, Teetsel emailed Carmicle and copied Breaux,31
thanking Carmicle for the letter and asking about his
availability to discuss the letter further. Teetsel Test.
Trial Tr. Vol. 2, Pages 177:17–178:17; Brown Jordan’s
Trial Exhibit 153. Teetsel wrote, “We are concerned
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about the issues you raised and want to fully understand
each of them. Please be assured that you will not suffer
any retaliation as a result of bringing these issues to our
attention.” Brown Jordan’s Trial Exhibit 153.
Because Carmicle had expressed fear of retaliation in his
letter, Teetsel included this language in an attempt to
alleviate that fear. Teetsel Test. Trial Tr. Vol. 3, Page
42:7–20. Packard, Teetsel, and Breaux also circulated
among themselves the Code of Conduct and Business
Ethics Policy, which contained a paragraph titled
“Protection from Retribution,” in light of Carmicle’s
expressed concerns. Teetsel Test. Trial Tr. Vol. 3, Page
43:6–24; Packard Test. Trial Tr. Vol. 3, Page 139:15–
140:13; Carmicle’s Trial Exhibit 12. However, there
was no particular concern at the time that Carmicle would
suffer retaliation. Packard Test. Trial Tr. Vol. 3, Page
140:20–25. Teetsel was in fact concerned about
Carmicle’s allegations that certain individuals had been
stealing, destroying value, and engaging in illegal
conduct, and did not intend to retaliate against Carmicle
for bringing these issues to light. Teetsel Test. Trial Tr.
Vol. 2, Pages 178:11–179:2; Breaux Test. Trial Tr.
Vol. 3, Page 92:1–5; Packard Test. Trial Tr. 3, Page
144:6–15.
On January 22, 2014, Carmicle, Teetsel, and Breaux
spoke over the telephone; both Teetsel and Breaux took
notes of what was said during that conversation. Teetsel
Test. Trial Tr. Vol. 2, Pages 179:8–14, 181:2–5;
Breaux Test. Trial Tr. Vol. 3, Pages 84:11–85:15,
86:12– 87:20, 88:14–89:17, 90:2–8; Brown Jordan’s
Trial Exhibits 157, 167. When asked how he had
obtained the information contained in his letter, Carmicle
stated that he had stumbled into it, and that it was all
aboveboard, but that he had been advised not to say
anything more at that time. Teetsel Test. Trial Tr. Vol.
2, Page 182:4–14; Breaux Test. Trial Tr. Vol. 3, Page
90:12–25; Brown Jordan’s Trial Exhibits 157, 167.
Carmicle did not mention that he had accessed others’
emails. Breaux Test. Trial Tr. Vol. 3, Page 90:12–25;
Brown Jordan’s Trial Exhibit 167.
During this conversation, Carmicle was told that he would
not be retaliated against, but was not told that he was
absolutely immune from termination for any reason.
Breaux Test. Trial Tr. Vol. 3, Pages 85:16–86:11.
Neither Teetsel nor Breux32 promised Carmicle that his
employment would not be terminated no matter what,
even if misconduct on his part was discovered. Carmicle
Test. Trial Tr. Vol. 11, Page 211:6–25.

After receiving Carmicle’s letter, the Board decided to
seek legal advice, on which Teetsel took the lead. Teetsel
Test. Trial Tr. Vol. 2, Pages 173:24–174:7; Breaux
Test. Trial Tr. Vol. 3, Pages 79:21–89:9; Packard Test.
Trial Tr. Vol. 3, Pages 137:18–138:5. To that end,
Teetsel contacted Larry Budish, a corporate attorney at
Proskauer
Rose
LLP
(“Proskauer”),
for
a
recommendation.33 Teetsel Test. Trial Tr. Vol. 2, Pages
174:8–175:13. Budish recommended Steven Pearlman
(“Pearlman”), a partner of his at Proskauer. Teetsel Test.
Trial Tr. Vol. 2, Page 175:14–17. Teetsel then contacted
Pearlman for legal advice on how to respond to
Carmicle’s letter. Teetsel Test. Trial Tr. Vol. 2, Page
175:18–23.
*30 The Board ultimately hired Pearlman, an independent
attorney, to investigate all allegations in Carmicle’s letter
and to provide continuing advice on protecting Carmicle
from retaliation. Teetsel Test. Trial Tr. Vol. 2, Pages
176:11–177:1; Breaux Test. Trial Tr. Vol. 3, Page
83:1–24; Packard Test. Trial Tr. Vol. 3, Pages 138:6–
18. The Board did not direct Pearlman to reach any
particular outcome and did not give Pearlman any
instructions aside from asking him to conduct the
investigation and to provide advice. Teetsel Test. Trial
Tr. Vol. 2, Page 177:5–16; Packard Test. Trial Tr. Vol.
3, Page 141:7–17.
On January 23, 2014, Teetsel informed Moriarty about
Carmicle’s letter, telling him only that Carmicle had made
a complaint, that the Board was taking it seriously, that
the Board had hired Pearlman to investigate, and that
there could be no retaliation against Carmicle. Moriarty
Test. Trial Tr. Vol. 3, Page 219:10–22; Teetsel Test.
Trial Tr. Vol. 2, Pages 189:1–191:10; Teetsel Test.
Trial Tr. Vol. 3, Pages 44:6–45:2; Brown Jordan’s
Trial Exhibit 157; Carmicle’s Trial Exhibit 13. Teetsel
did not provide Moriarty with any details about the nature
of Carmicle’s complaint, but instructed him to contact
Pearlman to schedule an initial conversation with him.
Moriarty Test. Trial Tr. Vol. 3, Pages 219:20–220:1.
Neither Teetsel nor Breaux solicited Moriarty’s views on
Carmicle’s employment between January 23, 2014, and
the Board’s ultimate decision to terminate Carmicle’s
employment. Moriarty Test. Trial Tr. Vol. 3, Page
220:8–18.
Also on January 23, 2014, Teetsel emailed King and
Pearlman to facilitate initial communications between
them, and to inform Pearlman that King had been advised
of the Board’s decision to hire Pearlman to investigate
Carmicle’s allegations. Teetsel Test. Trial Tr. Vol. 2,
Page 176:1–4; Brown Jordan’s Trial Exhibit 159. In
one of their conversations, King mentioned to Pearlman

3. The Board’s Investigation
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that there had been some suspicion around September or
October of 2013 that Carmicle had been accessing others’
emails, but that Carmicle had not been terminated because
there was no proof. King Test. Trial Tr. Vol. 10, Pages
51:19–53:8. King did not ask Pearlman to investigate that
suspicion, but felt that Pearlman should be made aware of
the suspicion to facilitate a thorough investigation. King
Test. Trial Tr. Vol. 10, Pages 53:9–55:9. The next day,
Teetsel called King and told him to change the password
to his email account. King Test. Trial Tr. Vol. 10, Page
55:10–16.
In their initial interview, to which Silvestre was a party,
Pearlman assured Carmicle that there would be no
retaliation resulting from Carmicle’s letter to the Board.
Carmicle Test. Trial Tr. Vol. 11, Pages 84:10–85:8;
Silvestre Test. Trial Tr. Vol. 5, Pages 23:24–24:13.
Comforted by that assurance, Carmicle divulged to
Pearlman that he had learned much of the information
contained in his letter by accessing other Company
employees’ emails. Carmicle Test. Trial Tr. Vol. 11,
Pages 140:20–141:7; Silvestre Test. Trial Tr. Vol. 5,
Pages 26:15–27:12. Pearlman then became very focused
on Carmicle’s email access. Carmicle Test. Trial Tr.
Vol. 11, Page 142:22–24; Silvestre Test. Trial Tr. Vol.
5, Pages 27:13–28:3. In a second telephone conversation
between Carmicle and Pearlman, which Silvestre
described as more “confrontational” in tone, Pearlman
asked Carmicle a number of questions about Carmicle’s
email access, as well as Carmicle’s expenses, including
tickets to athletic events at the University of Louisville.
Silvestre Test. Trial Tr. Vol. 5, Pages 29:18–31:5. At no
point during the first or second interview, or in a series of
follow-up emails, however, did Carmicle or Silvestre tell
Pearlman that Carmicle had authority to access others’
emails pursuant to the Computer and Internet Policy.
Carmicle Test. Trial Tr. Vol. 11, Page 142:8–144:10.
Instead, Carmicle wrote that he had been advised by two
attorneys that he “was not doing anything wrong by
accessing company email with a company wide provided
password.” Brown Jordan’s Trial Exhibit 33.

4. Results of the Investigation
*31 Although Teetsel was aware of the potential MBO
prior to receiving Carmicle’s letter, Teetsel was not aware
that Moriarty, Tortorici, and King had prepared the WWC
model to obtain financing. Teetsel Test. Trial Tr. Vol. 2,
Pages 182:24–183:3. However, Teetsel was not surprised
to learn that they had, because it is not uncommon for any
buyer to prepare such a model when seeking financing.
Teetsel Test. Trial Tr. Vol. 2, Page 183:4–9. Teetsel
was concerned that the management team may have
“sandbagged” the sale of the Company through Moelis,

using artificially low projections in preparing the CIM to
make the commercial business less desirable to other
buyers and less expensive to purchase through an MBO.
Teetsel Test. Trial Tr. Vol. 2, Page 183:10–17. After
reviewing the WWC model, however, Teetsel was no
longer concerned, concluding that Moriarty, Tortorici,
and King were simply willing to pay themselves less if
they were working for themselves, rather than working
for someone else, that they may have made a different
assumption about the allocation of revenue from Winston
Furniture, and that they may have been overly aggressive
in their estimation of their ability to grow the business.
Teetsel Test. Trial Tr. Vol. 2, Pages 183:18–185:9. Had
Teetsel reached a different conclusion about the WWC
model, he would have had no reason to protect Moriarty,
Tortorici, and King, and would have sought termination
of their employment. Teetsel Test. Trial Tr. Vol. 2, Page
185:10–20.
Although Breaux was aware of the potential MBO and
had been copied on an email to which the WWC model
was attached, Breaux was not aware that Moriarty,
Tortorici, and King had prepared the WWC model prior
to receiving Carmicle’s letter, and initially wanted more
information. Breaux Test. Trial Tr. Vol. 3, Page 114:1–
18. Breaux later realized that the model to which
Carmicle referred was the WWC model attached to the
email on which he had previously been copied. Breaux
Test. Trial Tr. Vol. 3, Page 87:21–88:13.
Packard was not aware of either the potential MBO or the
WWC model prior to receiving Carmicle’s letter.
Packard Test. Trial Tr. Vol. 3, Pages 133:14–135:10.
After learning that other members of the Board had
already known about the MBO and discussing the WWC
model with Teetsel, however, Packard had no concerns
about the MBO or the WWC model.34 Packard Test.
Trial Tr. Vol. 3, Pages 133:14–136:5.
On February 10, 2014, Pearlman orally reported his
findings to BJI’s Board of Directors. Teetsel Test. Trial
Tr. Vol. 2, Pages 191:11–192:8; Breaux Test. Trial Tr.
Vol 3, Pages 92:11–93:21; Packard Test. Trial Tr. Vol.
3, Pages 141:25–143:2. With respect to the differences
between the CIM and the WWC model, Pearlman
concluded that the allegations of misconduct in
Carmicle’s January 20, 2014 letter were baseless.
Pearlman Test. Trial Tr. Vol. 8, Page 66:1–10.
Pearlman further reported that Carmicle had characterized
and submitted at least $100,000.00 in expenses for travel,
sporting events, and other entertainment as advertising
expenses, with the result that these expenses were paid by
the Company without first being reviewed and approved
by Moriarty. Pearlman Test. Trial Tr. Vol. 8, Pages
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66:21–67:5. According to Pearlman, the weight of the
evidence suggested that Moriarty would not have
approved such expenses at a time when the Company was
laying off employees. Pearlman Test. Trial Tr. Vol. 8,
Page 67:6–11. Finally, Pearlman reported (1) that
Carmicle “had been breaking into” the email accounts of
other employees, including Carmicle’s superiors, (2) that
Carmicle’s reliance on the generic password (Password1)
as justification for his actions would not “hold water” and
was “totally unrealistic,” and (3) that Carmicle’s actions
violated the Company’s Computer and Internet Policy and
amounted to “very, very serious misconduct.” Pearlman
Test. Trial Tr. Vol. 8, Pages 67:12–68:5.

M. Termination of Carmicle’s Employment
Immediately following their conversation with Pearlman,
Teetsel, Breaux, and Packard discussed Pearlman’s
findings and determined that Carmicle’s employment
should be terminated for cause. Teetsel Test. Trial Tr.
Vol. 2, Page 192:9–22; Breaux Test. Trial Tr. Vol. 3,
Pages 93:16–94:19; Packard Test. Trial Tr. Vol. 3,
Page 142:19–143:6.
*32 On February 11, 2014, the Board held a meeting in
New York City. Brown Jordan’s Trial Exhibit 164.
Present at that meeting were Moriarty, Teetsel, Breaux,
Packard, Tortorici, King, and David Farrar. Brown
Jordan’s Trial Exhibit 164. During that meeting, Teetsel
brought up Carmicle’s January 20, 2014 letter containing
allegations against Moriarty, Tortorici, and King, and
indicated that the Board had retained Pearlman, an
independent third party, to investigate Carmicle’s claims.
Brown Jordan’s Trial Exhibit 164. Teetsel indicated
that Pearlman had reported to the Board that he fully and
sufficiently investigated all allegations contained in the
letter and concluded that the allegations lacked any merit.
Moriarty Test. Trial Tr. Vol. 3, Pages 220:25–221:12;
Brown Jordan’s Trial Exhibit 164. The Board accepted
Pearlman’s findings and proceeded to discuss Carmicle’s
performance in managing BJS and BJC, his improper use
of Company funds for personal benefit, his unauthorized
spending and advertising commitments, and his improper
access to and monitoring of employee email accounts.35
Brown Jordan’s Trial Exhibit 164. After a lengthy
discussion, the Board instructed management that
Carmicle’s employment should be terminated for cause.
Brown Jordan’s Trial Exhibit 164; Breaux Test. Trial
Tr. Vol. 3, Pages 123:21–124:17; Packard Test. Trial
Tr. Vol. 3, Page 143:20–25.
The primary reason for terminating Carmicle’s
employment was his accessing others’ emails. Teetsel
Test. Trial Tr. Vol. 2, Pages 192:23–193:2; Breaux

Test. Trial Tr. Vol. 3, Pages 94:20–95:5; Packard Test.
Trial Tr. Vol. 3, Page 143:7–16. The Board also
determined that Carmicle’s employment should be
terminated due to his circumvention of the Company’s
review and approval process for entertainment expenses
and his improper use of Company funds for personal
benefit. Teetsel Test. Trial Tr. Vol. 2, Pages 192:23–
193:6; Breaux Test. Trial Tr. Vol. 3, Page 95:7–13;
Packard Test. Trial Tr. Vol. 3, Page 143:7–16. These
both constituted termination for cause in the Board’s
opinion. Teetsel Test. Trial Tr. Vol. 3, Page 21:3–7.
On February 17, 2014, Carmicle’s employment was
terminated in Simpsonville, Kentucky. Moriarty Test.
Trial Tr. Vol. 3, Pages 221:22–222:2. Present for the
termination were Carmicle, Moriarty, King, Tortorici, and
Patty Cooper, the vice president of human resources.
Moriarty Test. Trial Tr. Vol. 3, Page 222:3–10. During
the termination meeting, Moriarty followed a script
prepared by counsel, deviating only twice—once by
leaving out a line informing Carmicle that the
conversation was being recorded, because it was not, and
again by leaving out a line informing Carmicle that
security officers would remove him from the premises,
because Carmicle did not refuse to leave. Moriarty Test.
Trial Tr. Vol. 3, Pages 222:22–223:23; Brown Jordan’s
Trial Exhibit 308.
The same day, Moriarty provided Carmicle with written
notice, in compliance with the terms of Carmicle’s
Employment Agreement, that his employment had been
terminated for cause pursuant to sections c(i) and (ii) and
section (d) of Annex I to the Employment Agreement.
Brown Jordan’s Trial Exhibits 1, 123.

N. Carmicle’s Personal Laptop and iPad and the
Company-Owned Laptop and iPad
The day Carmicle’s employment was terminated, a
dispute arose over Carmicle’s personal laptop. Carmicle
Test. Trial Tr. Vol. 1, Page 199:6–13. Carmicle
demanded his laptop when leaving, but the Company
refused to relinquish it until Carmicle provided proof that
he had purchased the laptop with his own funds.
Carmicle Test. Trial Tr. Vol. 1, Page 199:14– 16.
Carmicle left both his personal laptop and the
Company-owned laptop provided for Carmicle’s use on
the premises that day. That same day, Carmicle’s counsel
and counsel for BJI exchanged written communications
regarding the Company’s retention of Carmicle’s personal
laptop, the prospect of litigation, and the need to preserve
electronic data. Brown Jordan’s Trial Exhibit 251.
*33 When he returned home, Carmicle used the “Find My
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iPhone” application to remotely lock the Company-owned
laptop with a password and a PIN. Carmicle Test. Tr.
Vol. 1, Pages 208:5–209:2; Brown Jordan’s Trial
Exhibit 21. Carmicle claims that he intended to lock his
personal laptop and inadvertently locked the
Company-owned laptop. Carmicle Test. Tr. Vol. 1, Page
208:5–8. While Carmicle’s testimony on this matter was
inconsistent, the Court finds that Carmicle was told that
he had locked the Company-owned laptop the following
day, while his personal laptop was still in the Company’s
possession. Carmicle Test. Trial Tr. Vol. 2, Pages
112:19–113:13, 115:13–116:10, 145:1–6. Despite that
fact, Carmicle did not attempt to lock his personal laptop
after being told that he had not already done so.
At some point between February 18, 2014, and the
initiation of the Company’s lawsuit against him on March
11, 2014, Carmicle was asked by the Company to provide
the password and/or PIN used to lock the
Company-owned laptop. Carmicle Test. Trial Tr. Vol.
2, Pages 123:10–124:25. As of the time of trial, however,
Carmicle had failed to provide the Company with the
information necessary to unlock the Company-owned
laptop. Carmicle Test. Trial Tr. Vol. 1, Pages 208:5–
212:14; Brown Jordan’s Trial Exhibit 316; Carmicle
Test. Trial Tr. Vol. 2, Page 146:1–8; Tim Bryan
(“Bryan”) Test. Trial Tr. Vol. 1, Page 157:7–158:8.
While Carmicle claims that he could not recall the PIN
when asked for it, the Court questions why Carmicle did
not use a PIN he could remember, or write down the PIN
he had used, if in fact he believed he was locking his
personal laptop. See Carmicle Test. Trial Tr. Vol. 1,
Page 211:10– 23; Carmicle Test. Trial Tr. Vol. 2,
Pages 145:7–146:4. 1. The Court concludes that at the
time he locked the laptop on February 17, 2014, Carmicle
knew he was locking the Company-owned laptop rather
than his personal laptop.36
A few months prior to Carmicle’s termination, he
received and began using a Company-owned iPad.
Carmicle Test. Trial Tr. Vol. 1, Pages 213:21–214:1.
On the morning of February 17, 2014, Carmicle remotely
wiped the Company-owned iPad and restored it to factory
settings. Carmicle Test. Trial Tr. Vol. 1, Pages 214:7–
215:4.
Carmicle claims that his personal iPad—which he used to
access other Company employees’ email accounts and to
take screenshots of individual emails—was lost in late
March or early April of 2014 by his eight-year-old son,
possibly left behind on a plane, while on a family
vacation. Carmicle Test. Trial Tr. Vol. 1, Pages 216:8–
218:12, 219:18–23. This was less than two months after
the termination of Carmicle’s employment and less than

one month after the Company and Carmicle had initiated
legal proceedings.
A forensic examination of Carmicle’s personal laptop
revealed that 2.4 million files— nearly all of the files on
that laptop—had last been accessed within the 48 hours
prior to the date on which Carmicle surrendered the
laptop for forensic examination in June of 2015.
Carmicle Test. Trial Tr. Vol. 2, Pages 21:22–22:16.
Carmicle claims that this was not the result of any
affirmative act on his part, but offered “a number of
scenarios” that could account for that fact. Carmicle
Test. Trial Tr. Vol. 2, Pages 22:11–23:21. For example,
Carmicle suggested he may have run one or two anti-virus
scans, likely backed up the laptop, and may have
reinstalled the operating software to resolve a problem
with booting. Carmicle Test. Trial Tr. Vol. 2, Pages
22:23–26:9.

O. Loss Incurred as Result of Carmicle’s Accessing
Emails and Locking Laptop
*34 Shortly after terminating Carmicle’s employment, the
Company retained forensic technology specialists at
Crowe Horwath LLP (“Crowe Horwath”) to determine,
among other things, how Carmicle accessed others’
emails. Bryan Test. Trial Tr. Vol. 1, Pages 152:14–23,
154:20–155:3. Following an investigation, Crowe
Horwath concluded that Carmicle likely accessed others’
emails using the generic password (Password1) provided
to Company employees in connection with the
Company’s transition to Microsoft Office 365. Bryan
Test. Trial Tr. Vol. 1, Pages 166:15–174:22; Brown
Jordan’s Trial Exhibit 204. Although Carmicle told the
Company that he had accessed others’ emails using that
generic password before the Company retained Crowe
Horwath, the Company was unwilling to accept
Carmicle’s word under the circumstances. King Test.
Trial Tr. Vol. 10, Page 81:8–17. Crowe Horwath billed
and the Company paid a total of $25,690.64 for its
forensic technology services. Bryan Test. Trial Tr. Vol.
1, Pages 174:23–176:6; King Test. Trial Tr. Vol. 10,
Page 38:7–12; Brown Jordan’s Trial Exhibit 206. Of
this amount, about $800.00 to $1,000.00 was incurred in
connection with conducting forensic examinations of the
Company-owned iPhone, iPad, and laptop provided for
Carmicle’s use while employed by the Company,37 and
about $800.00 was incurred in connection with
conducting a forensic examination of Carmicle’s personal
laptop to determine whether it had been accessed while in
the Company’s possession. Bryan Test. Trial Tr. Vol. 1,
Pages 155:8–158:8, 175:11–176:6.
The Company also retained Kroll Associates, Inc.
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(“Kroll”) to scan the facility for any audio or video
surveillance devices not installed by the Company. King
Test. Trial Tr. Vol. 10, Pages 38:13–39:2; Brown
Jordan’s Trial Exhibit 245. In light of Carmicle’s
accessing the emails of others, the Company was
concerned that Carmicle may have installed such
surveillance devices to engage in further “snooping.”
King Test. Trial Tr. Vol. 10, Pages 38:13–39:2. Kroll
billed and the Company paid a total of $14,331.47 for
these services. Brown Jordan’s Trial Exhibit 245.

III. SANCTIONS
The Court will set forth its critical findings of fact as to
each claim before turning to its conclusions of law. First,
however, the Court sets forth the sanctions to be imposed
against Carmicle and the legal reasons for its conclusion
that such sanctions are appropriate. The sanctions to be
imposed against Carmicle include certain adverse
inferences drawn from the absence of evidence lost,
deleted, or destroyed by Carmicle. Those adverse
inferences, in turn, inform some of the Court’s findings of
fact.38
Prior to December 1, 2015, Federal Rule of Civil
Procedure 37(e) provided only that, “[a]bsent exceptional
circumstances, a court may not impose sanctions under
these rules on a party for failing to provide electronically
stored information lost as a result of the routine,
good-faith operation of an electronic information system.”
See Fed. R. Civ. P. 37(e) advisory committee’s note to
2015 amendment. In the absence of a more
comprehensive framework, each federal circuit
established its own standards for imposing sanctions
against parties who failed to preserve electronically stored
information. See id.
In the Eleventh Circuit, “[s]anctions for spoliation of the
evidence ‘are intended to prevent unfair prejudice to
litigants and to ensure the integrity of the discovery
process.’ +” Managed Care Solutions, Inc. v. Essent
Healthcare, Inc., 736 F. Supp. 2d 1317, 1323 (S.D. Fla.
2010) (quoting Flury v. Daimler Chrysler Corp., 427 F.3d
939, 944 (11th Cir. 2005)). Spoliation includes the
“intentional destruction of evidence or the significant and
meaningful alteration of a document or instrument,” as
well as “the intentional concealment of evidence.” Id. at
1322. The party seeking spoliation sanctions bears the
burden of proving: (1) “that the missing evidence existed
at one time;” (2) “that the alleged spoliator had a duty to
preserve the evidence;” and (3) “that the evidence was
crucial to the movant being able to prove its prima facie

case or defense.” Id. (quoting Walter v. Carnival Corp.,
No. 09-20962-CIV, 2010 WL 2927962, at *2 (S.D. Fla.
July 23, 2010)). “Even if all three elements are met, ‘[a]
party’s failure to preserve evidence rises to the level of
sanctionable spoliation only where the absence of that
evidence is predicated on bad faith, such as where a party
purposely loses or destroys relevant evidence.’ +” Id.
(quoting Walter, 2010 WL 2927962, at *2).
*35 “If direct evidence of bad faith is unavailable, the
moving party may establish bad faith through
circumstantial evidence.” Id. (citing Walter, 2010 WL
2927962, at *2). To establish bad faith through
circumstantial evidence, the moving party must establish:
(1) evidence once existed that
could fairly be supposed to have
been material to the proof or
defense of a claim at issue in the
case; (2) the spoliating party
engaged in an affirmative act
causing the evidence to be lost; (3)
the spoliating party did so while it
knew or should have known of its
duty to preserve the evidence; and
(4) the affirmative act causing the
loss cannot be credibly explained
as not involving bad faith by the
reason proffered by the spoliator.
Id. at 1323 (quoting Walter, 2010 WL 2927962, at *2).
“The party seeking the sanctions must establish all four of
these factors where there is no direct evidence of bad
faith.” Id. (citing Calixto v. Watson Bowman Acme Corp.,
No. 07-60077-CIV, 2009 WL 3823390, at *16 (S.D. Fla.
Nov. 16, 2009)).
More broadly, “[a] federal district court possesses the
inherent authority to regulate the progress of actions
before it. Within this authority is the power to sanction
litigants for bad-faith litigation conduct.” Sprint Solutions,
Inc. v. Fils-Amie, 83 F. Supp. 3d 1290, 1295 (S.D. Fla.
2015) (citing Roadway Exp., Inc. v. Piper, 447 U.S. 752,
764–65 (1980)); see also Eagle Hosp. Physicians, LLC v.
SRG Consulting, Inc., 561 F.3d 1298, 1306 (11th Cir.
2009) (quoting Chambers v. NASCO, Inc., 501 U.S. 32
(1991)). “A court may appropriately sanction a party or
attorney who shows bad faith by delaying or disrupting
the litigation or by hampering enforcement of a court
order. However, because a court’s inherent powers are so
potent, they must be exercised with restraint and
discretion.” Malautea v. Suzuki Motor Co., 987 F.2d
1536, 1545–46 (11th Cir. 1993) (internal quotation marks
and citation omitted).
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“The key to unlocking a court’s inherent power is a
finding of bad faith.” Eagle Hosp. Physicians, 561 F.3d at
1306 (quoting Barnes v. Dalton, 158 F.3d 1212, 1214
(11th Cir. 1998)). “Bad faith exists when the court finds
that a fraud has been practiced upon it, or that the very
temple of justice has been defiled, or where a party or
attorney knowingly or recklessly raises a frivolous
argument, delays or disrupts the litigation, or hampers the
enforcement of a court order.” Allapattah Servs., Inc. v.
Exxon Corp., 372 F. Supp. 2d 1344, 1373 (S.D. Fla. 2005)
(internal quotation marks and citation omitted).
At the conclusion of the evidentiary hearing held
immediately prior to trial, the Court deferred ruling on the
Brown Jordan Parties’ motion for spoliation sanctions
because it could not determine whether the missing
evidence was crucial to proving a prima facie case or
defense until all the evidence had been presented at trial.
See Trial Tr. Vol. 2, Page 206:14–22. The Court
likewise deferred imposing sanctions under its inherent
power until the conclusion of trial. See Trial Tr. Vol. 2,
Page 206:14–22.
Effective December 1, 2015, shortly after trial concluded,
Rule 37(e) was amended to authorize curative measures
for failure to preserve electronically stored information,
specify the measures available, and establish the findings
necessary to employ such measures. See Fed. R. Civ. P.
37(e) advisory committee’s note to 2015 amendment. “It
therefore forecloses reliance on inherent authority or state
law to determine when certain measures should be used.”
Id. As amended, Rule 37(e) provides as follows:
*36 If electronically stored information that should
have been preserved in the anticipation or conduct of
litigation is lost because a party failed to take
reasonable steps to preserve it, and it cannot be restored
or replaced through additional discovery, the court:
(1) upon finding prejudice to another party from loss
of the information, may order measures no greater
than necessary to cure the prejudice; or
(2) only upon finding that the party acted with the
intent to deprive another party of the information’s
use in the litigation may:
(A) presume that the lost information was
unfavorable to the party;
(B) instruct the jury that it may or must presume
the information was unfavorable to the party; or
(C) dismiss the action or enter a default judgment.

Fed. R. Civ. P. 37(e). This version of Rule 37(e) applies
not only to civil cases commenced after December 1,
2015, but also to all proceedings pending on that date
unless its application would be unjust or impractical. See
CAT3, LLC v. Black Lineage, Inc., No. 14 Civ. 5511 (AT)
(JCF), 2016 WL 154116, at *5 (S.D.N.Y. Jan. 12, 2016)
(citing 2015 US Order 0017 and 28 U.S.C. § 2074(a)).
The Court concludes that applying the new version of
Rule 37(e) would be neither unjust nor impractical. See
id. (citing Ultra-Temp Corp. v. Advanced Vacuum
Systems, Inc., 194 F.R.D. 378, 381 (D. Mass. 2000))
(concluding that no inequity would result from applying
new version of Rule 37(e) because the amendment does
not establish a new rule of conduct for or greater
substantive obligation on the party preserving
electronically stored information, and is in some respects
more lenient as to the sanctions that can be imposed for
violation of preservation obligations). Whether the Court
applies the standards in effect prior to or after December
1, 2015, Carmicle was obligated to preserve information
once litigation was reasonably anticipated. See id.
(quoting Report of Advisory Committee on Civil Rules,
App. B-15 (Sept. 2014)) (“Rule 37(e) does not purport to
create a duty to preserve. The new rule takes the duty as it
is established by case law, which uniformly holds that a
duty to preserve information arises when litigation is
reasonably anticipated.”); see also Managed Care, 736 F.
Supp. 2d at 1324 (“A party has an obligation to retain
relevant documents, including emails, where litigation is
reasonably anticipated.”).
The Court concludes that litigation was reasonably
anticipated, and Carmicle had a duty to preserve evidence,
as of February 17, 2014. On that date, Carmicle’s
employment was terminated, and written communications
regarding potential litigation and the duty to preserve
evidence were exchanged between counsel for Carmicle
and counsel for BJI. As the Court noted on the record at
the conclusion of the evidentiary hearing, Carmicle’s
testimony that neither he nor his counsel anticipated
litigation as of February 17, 2014 is not credible in light
of his testimony that he was “in a heightened state of
concern” after submitting his January 20, 2014 letter, had
a relatively sophisticated business background, and was
represented by counsel, who on February 17, 2014
received a letter from counsel for BJI regarding potential
litigation. See Trial Tr. Vol. 2, Page 205:4–10.
The Court further concludes that Carmicle was familiar
with the preservation of metadata and forensic copies of
electronic data in light of his educational and professional
background and that fact that he has at all relevant times
been represented by counsel. See Trial Tr. Vol. 2, Pages
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205:24–206:2. For the same reasons, the Court concludes
that Carmicle knew or should have known that he was
obligated to take precautions to preserve his personal
iPad, his personal laptop computer, and other devices, as
well as all relevant data on those devices, as of February
17, 2014.
*37 Applying Rule 37(e), as amended, the Court now
concludes that Carmicle should have preserved
electronically stored information on his personal iPad, his
personal laptop computer, the Company-owned laptop,
the Company-owned iPad, Carmicle’s personal iPhone,
and Mrs. Carmicle’s computer39 in anticipation of
litigation, and that this information was lost because
Carmicle failed to take reasonable steps to preserve it.
This information—including the metadata relevant to
Carmicle’s accessing and taking screenshots of others’
emails with his personal iPad, and the last access dates for
2.4 million files on Carmicle’s personal laptop—cannot
be restored or replaced through additional discovery.
Because the Court finds that Carmicle acted with the
intent to deprive the Brown Jordan Parties of the
information’s use in litigation, the Court will presume that
the lost information was unfavorable to Carmicle. See
Fed. R. Civ. P 37(e)(2).
Assuming for the sake of argument that the new version
of Rule 37(e) should not be applied to this case, the Court
concludes that drawing inferences adverse to Carmicle
would also be appropriate under the prior standards.
Because the missing evidence was not crucial to the
Brown Jordan Parties’ ability to prove their claims,40 the
Court would award sanctions under its inherent power to
do so, rather than the framework specific to spoliation
sanctions. See Managed Care Solutions, Inc., 736 F.
Supp. 2d at 1322–23; Sprint Solutions, Inc., 83 F. Supp.
3d at 1295; Eagle Hosp. Physicians, LLC, 561 F.3d at
1306. Carmicle’s deliberate deletion and destruction of
evidence and lack of candor concerning these actions
unquestionably constitutes bad-faith litigation conduct,
warranting the imposition of sanctions against him.
The Court declines to impose the additional sanctions
requested by the Brown Jordan Parties, including
dismissal of Carmicle’s claims, entry of default against
him, and attorneys’ fees. The Court’s inherent powers are
potent and “must be exercised with restraint and
discretion.” Malautea, 987 F.2d at 1545–46. Dismissal
and default are the most severe sanctions available to the
Court, and are therefore appropriate only when less
drastic measures are insufficient. See Eagle Hosp.
Physicians, LLC, 561 F.3d at 1306. That is not the case
here, particularly in light of the Court’s ultimate
conclusion that Carmicle’s employment was properly

terminated for cause and that Carmicle is not entitled to
any profits interests or severance pay. With respect to
attorneys’ fees, the Court notes that Magistrate Judge
Brannon has awarded attorneys’ fees and costs to the
Brown Jordan Parties in connection with certain
discovery violations by Carmicle and has ordered
additional briefing on other issues, which remain
outstanding. See Brown Jordan’s DE 205. While the fees
requested in the Brown Jordan Parties’ motion for
spoliation sanctions are not exactly the same as those
awarded by Magistrate Judge Brannon for discovery
violations, the Court concludes that an award of
additional attorneys’ fees for Carmicle’s spoliation of
evidence is unnecessary. The Court’s explicit finding of
bad faith and consequent decision to draw adverse
inferences against Carmicle are sufficient.

IV. CRITICAL FINDINGS OF FACT
1. Each time Carmicle used the generic password to
access and view the contents of another Company
employee’s email account through the Office 365 online
portal, Carmicle necessarily accessed the server or other
computer on which that email was stored.
2. Each computer Carmicle accessed was used in or
affected interstate commerce or communication because
the emails stored on each computer Carmicle accessed
were either sent across state lines, both to and from
Company employees, or sent in the course of operating
the Company, a group of entities organized and
conducting business in various states.
*38 3. Carmicle obtained information—whether the
content of the email itself, the fact that the email had been
sent, to whom, by whom, and when, or other
information—each time he accessed an email.
4. Snow’s July 16, 2013 email to Carmicle and numerous
other Company employees, which contained the generic
password and instructed each employee to test his or her
own Office 365 email account what that password, did not
confer authority on Carmicle to access other employees’
accounts using the generic password.
5. The only source of authority for accessing another
employee’s email account is the Computer and Internet
Policy, pursuant to which Carmicle was authorized to
access other employees’ email accounts for legitimate
Company purposes provided he requested such access
from a member of corporate senior management. See
Brown Jordan’s Trial Exhibits 7, 8.
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6. It is undisputed that Carmicle intended to access and
view the contents of other Company employees’ emails
accounts. The Court further concludes that Carmicle
intended to do so without authorization or to exceed
authorized access in doing so. In reaching this conclusion,
the Court notes that Carmicle was aware of the Computer
and Internet Policy but chose not to review the Policy or
speak with anyone about it prior to accessing other
employees’ email accounts in 2013. Just two years earlier,
Carmicle reviewed the Computer and Internet Policy,
spoke with Snow, and obtained the ability to view emails
through delegation prior to accessing another employee’s
emails. Carmicle Test. Trial Tr. Vol. 11, Pages 135:9–
138:3. This stark change in approach suggests that
Carmicle intended to circumvent the requirements of the
Computer and Internet Policy in 2013. Moreover, while
testimony to the contrary was presented at trial, the Court
notes Pearlman’s testimony that Carmicle admitted
feeling like he had done something wrong when he
accessed and viewed the contents of Moriarty’s email
account. See Pearlman Test. Trial Tr. Vol. 8, Pages
30:7–31:6.
7. Carmicle knowingly caused the transmission of a code
when he remotely locked the Company-owned laptop
using the Find My iPhone application immediately
following the termination of his employment on February
17, 2014. As a result of such conduct, Carmicle
intentionally caused damage to the Company-owned
laptop.
8. The Court has already concluded that Carmicle
intentionally locked the Company-owned laptop, despite
his testimony that he intended to lock his personal laptop
and inadvertently locked the Company-owned laptop. In
failing to provide the password or PIN required to unlock
the Company-owned laptop, which the Court also
concludes was intentional on Carmicle’s part, Carmicle
rendered that laptop inaccessible.
9. In light of the fact that his employment had been
terminated earlier that day, Carmicle acted without
authorization in doing so.
10. The Company-owned laptop was used in or affected
interstate commerce or communication because it was
provided to and used by Carmicle for the purpose of
communicating with Company employees and conducting
Company business across state lines.
11. The amount paid to Crowe Horwath in connection
with its investigation into how Carmicle accessed other
employees’ email accounts is $23,990.64. The Court

reaches this amount by averaging the lowest ($23,890.64)
and highest ($24,090.64) estimated amounts attributable
to that investigation. See Bryan Test. Trial Tr. Vol. 1,
Pages 175:11–176:6.
*39 12. The amount paid to Crowe Horwath in connection
with its forensic examination of the Company-owned
laptop is $300.00, or one-third of the total cost incurred in
connection with the forensic examination of the
Company-owned iPhone, iPad, and laptop. The Court has
arrived at $900.00 as the total cost incurred in connection
with such examination by averaging the lowest ($800.00)
and highest ($1,000.00) estimated amounts attributable to
that cost. See Bryan Test. Trial Tr. Vol. 1, Pages
175:11–176:6.
13. With respect to the amounts paid by Carmicle for
tickets to athletic events and other entertainment
expenses, Carmicle did not comply with the Travel
Policy—which required that he submit expense reports to
and obtain approval in advance from Moriarty—but these
amounts were included in the proposed budgets presented
to Moriarty, Tortorici, and King for approval each year.
14. Similarly, with respect to the amounts paid to Mrs.
Carmicle, Carmicle did not comply with the Code of
Conduct and Ethics Policy—which required the he
disclose any conflicts of interest—but these amounts were
included in the proposed budgets presented to Moriarty,
Tortorici, and King for approval each year.
15. Carmicle did not instruct any controller to include
such amounts in the fixed advertising portion of the
budget. While Carmicle did not volunteer during annual
budget meetings that these amounts were included in the
proposed budgets, there is insufficient evidence to suggest
that Carmicle actively sought to conceal these amounts
from Moriarty, Tortorici, and King.
16. The tickets to athletic events and other entertainment
expenses were not entirely for Carmicle’s personal use;
rather, there is evidence that Carmicle gave tickets to
employees through a lottery system and organized group
outings to boost employee morale.
17. The amounts paid to Mrs. Carmicle may have been
excessive in proportion to the amount of work she
performed, but there is evidence that she did in fact
provide services to the Company, and Carmicle
immediately complied when instructed by Moriarty to
discontinue payments to Mrs. Carmicle in December of
2011.
18. Carmicle’s decision to provide a set of outdoor
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furniture to Hurstbourne at no cost was not necessarily
unreasonable or adverse to the Company’s interests. The
donation may even have benefitted the Company in the
form of increased sales to Hurstbourne members and the
opportunity to hold a photo shoot at Hurstbourne.
19. Carmicle’s employment was properly terminated for
cause as defined in the Employment Agreement and the
Profits Interest Agreements.
20. During the twelve-month period preceding the
termination of Carmicle’s employment on February 17,
2014, Carmicle repeatedly engaged in gross negligence or
willful misconduct by accessing and viewing the contents
of other Company employees’ email accounts hundreds of
times without authorization in violation of the Computer
and Internet Policy. Such conduct constituted cause for
termination of Carmicle’s employment as defined in the
Employment Policy.
21. During that period of time, Carmicle also included
large entertainment expenses in the fixed advertising
portion of the budget rather than submitting such
expenses to Moriarty for approval in advance, as required
by the Travel Policy.
22. It is undisputed that certain individuals, including
Teetsel, Breaux, and Pearlman, represented to Carmicle
that his employment would not be terminated in
retaliation for his disclosure of the information contained
in his January 20, 2014 letter to the Board or his
cooperation in the ensuing investigation.
*40 23. That representation was not false, as the
termination of Carmicle’s employment was not
retaliatory, nor did Carmicle suffer retaliation in any other
form.
24. Rather, as a natural consequence of conducting an
independent investigation into goings-on at the Company,
Carmicle’s repeated acts of gross negligence or willful
misconduct were revealed, giving rise to termination for
cause of his employment.
25. The evidence presented at trial suggested that each of
the individuals who represented to Carmicle that he would
suffer no retaliation in fact meant what they said at the
time they said it, and proceeded to conduct a fair and
independent investigation.
26. Carmicle is not entitled to any compensation under the
Profits Interest Agreements because his employment was
properly terminated for cause.

27. Carmicle is not entitled to severance pay under the
Employment Agreement because his employment was
properly terminated for cause.

V. CONCLUSIONS OF LAW
A. The Company’s Claims Against Carmicle
The Court first addresses each of the claims asserted
against Carmicle in the Company’s First Amended
Complaint [Brown Jordan’s DE 61].

1. Violation of the Computer Fraud and Abuse Act
(Count I)
The Company asserts that Carmicle violated the
Computer Fraud and Abuse Act (“CFAA”) by accessing
other Company employees’ email accounts and by
transmitting a code to lock a Company-owned laptop,
rendering the laptop inaccessible. The Court agrees on
both points.

a. Carmicle Violated the CFAA by Accessing Other
Company Employees’ Email Accounts
“Whoever ... intentionally accesses a computer without
authorization or exceeds authorized access, and thereby
obtains...information from any protected computer,”
violates the CFAA. 18 U.S.C. § 1030(a)(2)(C). There is
no statutory definition for the term “without
authorization.” However, “ +’authorization’ is commonly
understood as ‘[t]he act of conferring authority;
permission.’ +” Lockheed Martin Corp. v. Speed, No.
6:05-CV-1580-ORL-31, 2006 WL 2683058, at *5 (M.D.
Fla. Aug. 1, 2006) (quoting The American Heritage
Dictionary, 89 (1976)). As defined in the CFAA, “the
term ‘exceeds authorized access’ means to access a
computer with authorization and to use such access to
obtain or alter information in the computer that the
accesser is not entitled so to obtain or alter.” 18 U.S.C. §
1030(e)(6). “[T]he term ‘protected computer’ means a
computer...which is used in or affecting interstate or
foreign commerce or communication.” 18 U.S.C. §
1030(e)(2)(B).
Because each computer Carmicle accessed was used in or
affected interstate commerce or communication, Carmicle
accessed and obtained information from a protected
computer (as defined in the CFAA) each time he used the
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generic password to access and view the contents of
another Company employee’s email account through the
Office 365 online portal. See Cont’l Grp., Inc. v. KW
Prop. Mgmt., LLC, 622 F. Supp. 2d 1357, 1370 (S.D. Fla.
2009); 18 U.S.C. § 1030(e)(2)(B).
Carmicle acted without authorization or exceeded
authorized access each time he used the generic password
to access and view the contents of another Company
employee’s email account. Under the clear and
unambiguous language of the Computer and Internet
Policy—the
only
potential
source
of
authorization—Carmicle was not authorized to access and
view the contents of other Company employees’ email
accounts using the generic password.
*41 “Where the terms of a contract are clear and
unambiguous, the parties’ intent must be gleaned from the
four corners of the document.” BKD Twenty-One Mgmt.
Co., Inc. v. Delsordo, 127 So. 3d 527, 530 (Fla. Dist. Ct.
App. 2012) (quoting Crawford v. Barker, 64 So. 3d 1246,
1255 (Fla. 2011)). “[A]mbiguity does not exist merely
because a contract can possibly be interpreted in more
than one manner. Indeed, fanciful, inconsistent, and
absurd interpretations of plain language are always
possible. It is the duty of the trial court to prevent such
interpretations.” Id. (quoting Am. Med. Int’l, Inc. v.
Scheller, 462 So. 2d 1, 7 (Fla. Dist. Ct. App. 1984)).
“Accordingly, contractual language is ambiguous only if
it is susceptible to more than one reasonable
interpretation.” Id. (citing Penzer v. Transportation Ins.
Co., 29 So. 3d 1000, 1005 (Fla. 2010)).
While the Court notes that the Computer and Internet
Policy uses the terms “employees,” “managers,” “senior
management,” and “corporate senior management”
without definition, the Court finds no ambiguity with
respect to whether Carmicle’s use of the generic password
was authorized. See Brown Jordan’s Trial Exhibits 7, 8.
Under the only reasonable interpretation of the Computer
and Internet Policy, Carmicle acted without authorization
or exceeded authorized access each time he used the
generic password to access and view the contents of
another Company employee’s email account. Despite
Carmicle’s assertions to the contrary, it would be
unreasonable to interpret the Computer and Internet
Policy as authorizing him to exploit a generic
password—which by happenstance permitted Carmicle to
access others’ email accounts without requesting such
access through appropriate and otherwise necessary
channels— solely on suspicion of dishonesty concerning
the content of communications between others, without
any reason to suspect wrongful or illegal conduct prior to
doing so.41

Finally, Carmicle intentionally accessed one or more
computers without authorization or exceeded authorized
access and thereby obtained information from one or
more protected computers. The evidence, as set forth in
the Court’s critical findings of fact, suggests that
Carmicle acted in deliberate contravention of the
Computer and Internet Policy.42
Accordingly, Carmicle violated the CFAA by accessing
other Company employees’ email accounts. See 18 U.S.C.
§ 1030(a)(2)(C).

b. Carmicle Violated the CFAA by Transmitting a
Code to Lock a Company-Owned Laptop
“Whoever...knowingly causes the transmission of a
program, information, code, or command, and as a result
of such conduct, intentionally causes damage without
authorization, to a protected computer,” violates the
CFAA. 18 U.S.C. § 1030(a)(5)(A). “[T]he term ‘damage’
means any impairment to the integrity or availability of
data, a program, a system, or information.” 18 U.S.C. §
1030(e)(8).
*42 Carmicle knowingly caused the transmission of a
code when he remotely locked the Company-owned
laptop using the Find My iPhone application immediately
following the termination of his employment on February
17, 2014. By rendering the laptop inaccessible, Carmicle
intentionally caused damage to the Company-owned
laptop within the meaning of the CFAA by impairing the
availability of any data, program, system, or information
on that laptop. See 18 U.S.C. § 1030(e)(8). Finally,
because it was used in or affected interstate commerce or
communication, the Company-owned laptop was a
protected computer as defined in the CFAA. See Cont’l
Grp., Inc. v. KW Prop. Mgmt., LLC, 622 F. Supp. 2d
1357, 1370 (S.D. Fla. 2009); 18 U.S.C. § 1030(e)(2)(B).
Accordingly, Carmicle violated the CFAA by transmitting
a code to lock a Company-owned laptop. See 18 U.S.C. §
1030(a)(5)(A).

c. The Company Is Entitled to Compensatory
Damages
The CFAA permits “[a]ny person who suffers damage or
loss by reason of a violation of [the CFAA to] maintain a
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civil action against the violator to obtain compensatory
damages and injunctive relief or other equitable relief.”
18 U.S.C. § 1030(c), (g). However, “[a] civil action for
violation of this section may be brought only if the
conduct involves 1 of the factors set forth in subclauses
(I), (II), (III), (IV), or (V) of subsection (c)(4)(A)(i).” Id.
Of the five subclauses enumerated in section 1030(g),
only subclause (I) applies to the instant case. Accordingly,
to maintain a civil action against Carmicle under the
CFAA, Carmicle must establish “loss to 1 or more
persons during any 1-year period...aggregating at least
$5,000 in value.” Id. § 1030(c)(4)(A)(i)(I).
[T]he term “loss” means any
reasonable cost to any victim,
including the cost of responding to
an offense, conducting a damage
assessment, and restoring the data,
program, system, or information to
its condition prior to the offense,
and any revenue lost, cost incurred,
or other consequential damages
incurred because of interruption of
service.

video surveillance devices not installed by the Company
is a reasonable cost incurred in connection with such
activities as responding to a CFAA violation and
assessing the damage done. These costs were incurred by
the Company during a one-year period and aggregate
more than $5,000.00 in value. Accordingly, the Company
may maintain a civil action against Carmicle under the
CFAA to obtain compensatory damages and injunctive
relief or other equitable relief.
*43 Having found that Carmicle violated the CFAA and
that the Company is entitled to maintain a civil action
against Carmicle under the CFAA, the Court concludes
that the Company is entitled to $38,622.11 in
compensatory damages under the CFAA. This amount
includes $24,290.64 paid to Crowe Horwath and
$14,331.47 paid to Kroll.

2. Violation of the Stored Communications Act (Count
II)
The Company asserts that Carmicle violated the Stored
Communications Act (“SCA”) by accessing other
Company employees’ email accounts. The Court agrees.

Id. § 1030(e)(11).
The Court has previously concluded that the Company’s
alleged loss need not have resulted from an interruption of
service to be actionable under the CFAA. See Brown
Jordan’s DE 100. Rather, the statutory definition includes
two separate types of loss: (1) reasonable costs incurred in
connection with such activities as responding to a
violation, assessing the damage done, and restoring the
affected data, program, system, or information to its
condition prior to the violation; and (2) any revenue lost,
cost incurred, or other consequential damages incurred
because of interruption of service. See 18 U.S.C. §
1030(e)(11).
In the instant case, the Company’s loss is of the first type.
The amount paid to Crowe Horwath in connection with its
investigation into how Carmicle accessed other
employees’ email accounts and its forensic examination
of the Company-owned laptop is a reasonable cost
incurred in connection with such activities as responding
to a CFAA violation, assessing the damage done, and
restoring the affected data, program, system, or
information to its condition prior to the violation. See A.V.
ex rel. Vanderhye v. iParadigms, LLC, 562 F.3d 630, 646
(4th Cir. 2009); Aquent LLC v. Stapleton, 65 F. Supp. 3d
1339, 1345 (M.D. Fla. 2014). Likewise, the $14,331.47
paid to Kroll in connection with scanning for any audio or

a. Carmicle Violated the SCA
“[W]hoever...(1)
intentionally
accesses
without
authorization a facility through which an electronic
communication service is provided; or (2) intentionally
exceeds an authorization to access that facility; and
thereby obtains, alters, or prevents authorized access to a
wire or electronic communication while it is in electronic
storage in such system,” violates the SCA. 18 U.S.C. §
se it w.
The Court has previously concluded that using a generic
password to access another Company employee’s email
account through Office 365, a cloud-based service,
constitutes “access[ing]...a facility through which an
electronic communication service is provided” within the
meaning of the SCA. See Brown Jordan’s DE 100. The
Court has also previously concluded that accessing
another Company employee’s email account through a
cloud-based service constitutes “obtain[ing]...access to a
wire or electronic communication while it is in electronic
storage in such system” within the meaning of the SCA.
See Brown Jordan’s DE 100. For the reasons set forth
above, the Court further concludes that Carmicle
intentionally acted without authorization or exceeded
authorization in doing so.
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Accordingly, Carmicle violated the SCA by accessing
other Company employees’ email accounts. See 18 U.S.C.
§ 2701(a).

b. The Company Is Entitled to Actual and Punitive
Damages
“[A]ny...person aggrieved by any violation of [the SCA]
in which the conduct constituting the violation is engaged
in with a knowing or intentional state of mind may, in a
civil action, recover from the person or entity...which
engaged in that violation such relief as may be
appropriate.” 18 U.S.C. § 2707(a). Among other things,
“appropriate relief includes...damages.” 18 U.S.C. §
2707(b).
The court may assess as damages in
a civil action under this section the
sum of the actual damages suffered
by the plaintiff and any profits
made by the violator as a result of
the violation, but in no case shall a
person entitled to recover receive
less than the sum of $1,000. If the
violation is willful or intentional,
the court may assess punitive
damages.
18 U.S.C. § 2707(c).
Some courts have interpreted this provision to permit an
award of $1,000.00 per violation of the SCA. See In re
Hawaiian Airlines, Inc., 355 B.R. 225, 230 (D. Haw.
2006); Pure Power Boot Camp, Inc. v. Warrior Fitness
Boot Camp, LLC, 759 F. Supp. 2d 417, 429 (S.D.N.Y.
2010). Relying on these decisions, the Company requests
an award of $1,000.00 for each time Carmicle accessed
another employee’s email account. However, the Eleventh
Circuit Court of Appeals recently held that this provision
“does not provide for a statutory award of $1,000 per
violation, even when a plaintiff proves actual damages or
a violator’s profits. Rather, it establishes a floor award of
$1,000—regardless of the number of violations—when a
plaintiff shows actual damages or a violator’s profits.”
Vista Mktg., LLC v. Burkett, No. 14-14068, 2016 WL
425165, at *14 (11th Cir. Feb. 4, 2016).
*44 The actual damages suffered by the Company as a
result of Carmicle’s violation of the SCA include
$23,990.64 paid to Crowe Horwath in connection with its
investigation into how Carmicle accessed other

employees’ email accounts and $14,331.47 paid to Kroll
in connection with scanning for any audio or video
surveillance devices not installed by the Company.
Together, the Company’s actual damages total
$38,322.11.43
Because Carmicle’s violation of the SCA was willful or
intentional, the Court may award punitive damages.
The Due Process Clause of the
Fourteenth Amendment prohibits
the imposition of grossly excessive
or arbitrary punishments on a
defendant and creates substantive
limits on the amount of punitive
damages a state may impose. In
determining whether [an] award
crosses this substantive line and is
constitutionally excessive, we are
required by the Supreme Court to
consider three guideposts: (1) the
degree of reprehensibility of the
defendant’s conduct; (2) the
disparity between the actual or
potential harm suffered by the
plaintiff and the punitive damages
award; and (3) the difference
between the punitive damages
awarded...and the civil penalties
authorized
or
imposed
in
comparable cases.
Kemp v. Am. Tel. & Tel. Co., 393 F.3d 1354, 1362 (11th
Cir. 2004) (internal citations omitted).
The Court concludes that exploiting a generic password to
access other Company employees’ email accounts
numerous times over a period of at least six months
without any legitimate reason to believe such conduct was
authorized is inexcusable and therefore warrants an award
of punitive damages against Carmicle under the SCA. The
Court concludes that the Company is entitled to
$38,322.11—an amount equal to its actual damages under
the SCA—as punitive damages.44

c. The Company Is Entitled to Costs and Reasonable
Attorney Fees
“In the case of a successful action to enforce liability
under [the SCA], the court may assess the costs of the
action, together with reasonable attorney fees determined
by the court.” 18 U.S.C. § 2707(c). The Court concludes
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that the Company is entitled to its reasonable attorney
fees and costs incurred in connection with litigating its
claim under the SCA. The amount of such fees and costs
will be determined by the Court at a later date upon an
appropriate motion filed by the Company.

sovereign would not be advanced by the application of its
laws. Id.

a. Florida’s Choice of Law Rules for Breach of
Fiduciary Duty and the Duty of Loyalty
3. Breach of Fiduciary Duty and the Duty of Loyalty
(Count III)
The Company asserts that Carmicle breached his
fiduciary duty and duty of loyalty by using Company
funds to pay for tickets to athletic events and other
entertainment expenses for personal use, facilitating the
continued payments to his wife at an increased rate for
several years, and providing furniture to Hurstbourne at
no cost. The Court disagrees.
Before deciding the merits of the Company’s state-law
claim for breach of fiduciary duty and the duty of loyalty,
the Court must determine which state’s laws govern this
claim. The states from which the Court must choose
include Florida, Kentucky, Delaware, and California.
Each of these states is either the state of organization or
principal place of business—or both—of one or more of
the four entities collectively referred to as the Company.
Florida is the forum state. The allegations relevant to this
claim primarily involve actions taken by Carmicle, a
Kentucky resident, while working in Kentucky.
*45 A federal court sitting in diversity applies the choice
of law rules of the forum state. Klaxon Co. v. Stentor
Elec. Mfg. Co., 313 U.S. 487, 496 (1941). “As a
preliminary matter, the court must characterize the legal
issue and determine whether it sounds in torts, contracts,
property law, etc. Once it has characterized the legal
issue, it determines the choice of law rule that the forum
state applies to that particular type of issue.” Grupo
Televisa, S.A. v. Telemundo Commc’ns Grp., Inc., 485
F.3d 1233, 1240 (11th Cir. 2007) (citing Acme Circus
Operating Co. v. Kuperstock, 711 F.2d 1538, 1540 (11th
Cir. 1983)).
Before beginning a choice of law analysis, however, a
court should determine whether a conflict of laws truly
exists. Fioretti v. Mass. Gen. Life Ins. Co., 53 F.3d 1228,
1234–35 (11th Cir. 1995). No conflict of laws exists when
the asserted conflict is a false conflict. Tune v. Philip
Morris, Inc., 766 So. 2d 350, 352 (Fla. Dist. Ct. App.
2000). A false conTflict arises when (1) the laws of the
different sovereigns are the same, (2) the laws of the
different sovereigns are different but produce the same
outcome under the facts of the case, and (3) when the
policies of one sovereign would be furthered by the
application of its laws while the policy of the other

Under Florida’s choice of law rules, claims for breach of
fiduciary duty and the duty of loyalty are considered the
internal affairs of a corporation, and are governed by the
laws of the state of incorporation. See Mukamal v. Bakes,
378 F. App’x 890, 896 (11th Cir. 2010) (citing Edgar v.
MITE Corp., 457 U.S. 624, 645 (1982)); see also Fla.
Stat. § 607.1505(3); Restatement (Second) Conflict of
Laws § 302 (Am. Law Inst. 1971). Similarly, “the law of
the state or other jurisdiction under which a foreign
limited liability company exists governs...[t]he
organization and internal affairs of the foreign limited
liability company....” Fla Stat. § 605.0901(1). “In the
unusual case where, with respect to the particular issue,
some other state has a more significant relationship to the
occurrence and the parties,” however, “the local law of
the other state will be applied.” Restatement (Second) of
Conflict of Laws § 302 (Am. Law Inst. 1971); see also
Mukamal, 378 F. App’x at 896.
As the Court has already noted, BJI Holdings, LLC is a
Delaware LLC with its principal place of business in
Florida, BJI is a Florida corporation with its principal
place of business in Florida, BJS is a California
corporation with its principal place of business in
Kentucky, and BJC is a Delaware corporation with its
principal place of business in California. Accordingly,
depending on the specific entity or entities to which
Carmicle owed a fiduciary duty and duty of loyalty, the
governing law may be that of Florida, Kentucky,
Delaware, or California.

b. False Conflict
With respect to the Company’s claim for breach of
fiduciary duty and the duty of loyalty, the Court
concludes that a false conflict exists between the laws of
Florida, Kentucky, Delaware, and California. The laws of
these sovereigns are virtually identical with the exception
of the applicable statute of limitations period.45 However,
because the Court finds that the Company has failed to
establish a breach by Carmicle of any fiduciary duty or
duty of loyalty and resulting damages, the outcome is the
same regardless of the applicable statute of limitations
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period. That is, Carmicle prevails on this claim regardless
of which state’s laws govern.
*46 Under Florida law, “[t]he elements of a claim for
breach of fiduciary duty are: the existence of a fiduciary
duty, and the breach of that duty such that it is the
proximate cause of the plaintiff’s damages.” Gracey v.
Eaker, 837 So. 2d 348, 353 (Fla. 2002).
Where...there is not an express
fiduciary relationship, one may be
implied in law based on the specific
factual situation surrounding the
transaction and the relationship of
the parties. A fiduciary relationship
exists when one is under a duty to
act, or give advice, for the benefit
of another upon matters within the
scope of that relation. An implied
fiduciary relationship will lie when
there is a degree of dependency on
one side and an undertaking on the
other side to protect and/or benefit
the dependent party. The relation
and duties involved need not be
legal; they may be moral, social,
domestic or personal. If a relation
of trust and confidence exists
between the parties (that is to say,
where confidence is reposed by one
party and a trust accepted by the
other, or where confidence has
been acquired and abused), that is
sufficient as a predicate for relief.
Reuss
v.
Orlando
Health,
Inc.,
No.
615CV805ORL28GJK, 2015 WL 6329854, at *3 (M.D.
Fla. Oct. 21, 2015) (internal quotation marks and citations
omitted). The elements of a claim for breach of fiduciary
duty and the circumstances under which a fiduciary duty
arises do not differ in any material respect under the laws
of Kentucky, Delaware, or California. See, e.g., Miles
Farm Supply, LLC v. Helena Chem. Co., No.
4:06-CV-23-R, 2008 WL 3010064, at *7, 12 (W.D. Ky.
Aug. 1, 2008) (quoting Westlake Vinyls, Inc. v. Goodrich
Corp., 518 F. Supp. 2d 902, 916 (W.D. Ky. 2007)); Beard
Research, Inc. v. Kates, 8 A.3d 573, 601 (Del. Ch.) (citing
ZRii, LLC v. Wellness Acquisition Grp., Inc., No. CIV. A.
4374-VCP, 2009 WL 2998169, at *11 (Del. Ch. Sept. 21,
2009)); Aquent LLC v. Stapleton, 65 F. Supp. 3d 1339,
1347–49 (M.D. Fla. 2014) (applying Delaware law);
Neilson v. Union Bank of California, N.A., 290 F. Supp.
2d 1101, 1137 (C.D. Cal. 2003) (quoting City of
Atascadero v. Merrill Lynch, Pierce, Fenner & Smith,

Inc., 80 Cal. Rptr. 2d 329, 355 (Cal. Ct. App. 1998));
Paskenta Band of Nomlaki Indians v. Crosby, No.
2:15-CV-00538-GEB, 2015 WL 4879650, at *7 (E.D.
Cal. Aug. 14, 2015).
Under the laws of Florida, as under the laws of Kentucky,
Delaware, and California, Carmicle owed fiduciary duties
to the Company in his role as president of BJS and BJC.
Whether that title was merely a “customer facing
accommodation” or not, it is undisputed that Carmicle
was responsible for running each entity, with significant
authority over the expenditures made by BJS and BJC, the
preparation of annual budgets for BJS and BJC, the hiring
and compensation of employees and independent
contractors by BJS and BJC, and other matters. In that
role, a high level of trust and confidence was reposed by
Moriarty, Tortorici, and King—the officers of BJI—in
Carmicle.
However, the Court concludes that Carmicle’s actions did
not rise to the level of a breach of his fiduciary duties and
such actions were not the proximate cause of any
damages to the Company. See, e.g., Mitchell Co. v.
Campus, 672 F. Supp. 2d 1217, 1238–39 (S.D. Ala. 2009)
(applying Florida law). Rather, Carmicle included all
disputed expenditures in the proposed budgets submitted
each year to Moriarty, Tortorici, and King, any one of
whom could easily have discovered their existence. There
is insufficient evidence to conclude that Carmicle actively
sought to conceal these expenditures or that such
expenditures were made solely for Carmicle’s personal
benefit. The evidence suggests that the Company did in
fact benefit to some degree from these expenditures in the
form of improved employee morale and team-building
and in the form of services rendered by Mrs. Carmicle.
Likewise, Carmicle’s decision to provide a set of outdoor
furniture to Hurstbourne at no cost was not necessarily
unreasonable or adverse to the Company’s interests. The
donation may even have benefitted the Company.
*47 Accordingly, Carmicle is not liable for a breach of
fiduciary duty or the duty of loyalty.

4. Conversion (Count IV)
The Company asserts that Carmicle converted Company
property by using Company funds to pay for tickets to
athletic events and other entertainment expenses for
personal use, facilitating the continued payments to his
wife at an increased rate for several years, and providing
furniture to Hurstbourne at no cost. The Court disagrees.
Again, the Court must determine which state’s laws
govern this claim. The Court must decide between the
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laws of Florida, the forum state, and Kentucky, the state
in which most of the alleged conduct constituting
conversion occurred. Before beginning a choice of law
analysis, however, the Court must determine whether a
true conflict of laws exists.

a. Florida’s Choice of Law Rules for Conversion
Florida uses the “significant relationship test” for
conflicts of law premised upon tort claims. See Bishop v.
Fla. Specialty Paint Co., 389 So. 2d 999, 1001 (Fla.
1980). Under Florida law, a court should consider the
following:
(1) The rights and liabilities of the parties with
respect to an issue in tort are determined by the local
law of the state which, with respect to that issue, has
the most significant relationship to the occurrence
and the parties under the principles stated in section
6.
(2) Contacts to be taken into account in applying the
principles of section 6 to determine the law
applicable to an issue include:
(a) the place where the injury occurred,
(b) the place where the conduct causing the injury
occurred,
(c) the domicile, residence, nationality, place of
incorporation and place of business of the parties,
and
(d) the place where the relationship, if any,
between the parties is centered.
These contacts are to be evaluated according to their
relative importance with respect to the particular
issue.
Id.; Restatement (Second) Conflict of Laws § 145 (1971).
The presumption of the significant relationship test is that
generally the law of the forum where the injury occurred
determines the substantive issues unless another state has
a more compelling interest. See Bishop, 389 So. 2d at
1001.

b. False Conflict

With respect to the Company’s claim for conversion, the
Court concludes that a false conflict exists between the
laws of Florida and Kentucky. The laws of these
sovereigns do not differ in any material respect with the
exception of the applicable statute of limitations period.
However, because the Court finds that the Company has
failed to establish conversion by Carmicle, the outcome is
the same regardless of the applicable statute of limitations
period. That is, Carmicle prevails on this claim regardless
of which state’s laws govern.
“Under Florida law, the elements of conversion are ‘(1)
an act of dominion wrongfully asserted; (2) over another’s
property; and (3) inconsistent with his ownership therein.’
+” Joe Hand Promotions, Inc. v. Creative Entm’t, LLC,
978 F. Supp. 2d 1236, 1241 (M.D. Fla. 2013) (quoting
Joe Hand Promotions, Inc. v. Hart, No. 11-80971-CIV,
2012 WL 1289731, at *2 (S.D. Fla. Apr. 16, 2012)).
Under Kentucky law, the elements of conversion are:
*48 (1) plaintiff has legal title to
the converted property; (2) plaintiff
had possession or the right to
possession at the time of
conversion; (3) defendant exercised
dominion over the property, to
defendant’s use and enjoyment,
such that plaintiff’s right to use and
enjoy the property was denied; (4)
defendant intended to interfere with
plaintiff’s possession; (5) plaintiff
made some demand for the
property’s return which defendant
refused; (6) defendant’s action
caused plaintiff’s loss of the
property; and (7) plaintiff was
damaged thereby.
Fastenal Co. v. Crawford, 609 F. Supp. 2d 650, 673 (E.D.
Ky. 2009) (citing Kentucky Ass’n of Ctys. All Lines Fund
Trust v. McClendon, 157 S.W.3d 626, 632 (Ky. 2005)).
Under the laws of either state, the Court concludes that
Carmicle’s actions did not rise to the level of conversion.
In particular, there is insufficient evidence to conclude
that Carmicle exercised dominion over the Company’s
funds and furniture for his own use and enjoyment such
that the Company’s right to such property was denied. As
the Court has previously noted, there is insufficient
evidence to conclude that the disputed expenditures were
made solely for Carmicle’s personal benefit. The evidence
instead suggests that the Company did in fact benefit to
some degree from these expenditures in the form of
improved employee morale and team-building and in the
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form of services rendered by Mrs. Carmicle. Likewise,
the Court cannot conclude that Carmicle’s decision to
provide a set of outdoor furniture to Hurstbourne at no
cost was necessarily an act of dominion to his own use
and enjoyment, or adverse to the Company’s rights and
interests.
Accordingly, Carmicle is not liable for conversion.

5. Unjust Enrichment (Count V)
The Company asserts that Carmicle was unjustly enriched
by using Company funds to pay for tickets to athletic
events and other entertainment expenses for personal use
and facilitating the continued payments to his wife at an
increased rate for several years. The Court disagrees.
Once again, the Court must first determine whether the
laws of Florida or Kentucky govern the Company’s unjust
enrichment claim. Before beginning a choice of law
analysis, the Court must determine whether a true conflict
of laws exists.

a. Florida’s Choice of Law Rules for Unjust
Enrichment
“An unjust enrichment claim is one in the nature of
quasi-contract. Florida’s choice of law as to contracts is
that of lex loci contractus, which looks to the place the
contract was executed.” David v. Am. Suzuki Motor
Corp., 629 F. Supp. 2d 1309, 1316 (S.D. Fla. 2009)
(quoting In re NationsRent Rental Fee Litig., No.
06-60924-CIV, 2009 WL 636188, at *10 (S.D. Fla. Feb.
24, 2009)) (internal quotation marks omitted). “Under this
rule, an implied-in-law contract is created where the last
act necessary to complete the contract is made.”
ThunderWave, Inc. v. Carnival Corp., 954 F. Supp. 1562,
1564 (S.D. Fla. 1997) (citing Trumpet Vine Investments,
N.V. v. Union Capital Partners I, Inc., 92 F.3d 1110, 1119
(11th Cir. 1996)).

b. False Conflict
With respect to the Company’s claim for unjust
enrichment, the Court concludes that a false conflict
exists between the laws of Florida and Kentucky. The
laws of these sovereigns are virtually identical with the
exception of the applicable statute of limitations period.

However, because the Court finds that the Company has
failed to establish unjust enrichment, the outcome is the
same regardless of the applicable statute of limitations
period. That is, Carmicle prevails on this claim regardless
of which state’s laws govern.
*49 The elements of a claim for unjust enrichment under
Florida law are as follows: (1) the plaintiff has conferred a
benefit on the defendant; (2) the defendant has knowledge
of the benefit; (3) the defendant has accepted or retained
the benefit conferred; and (4) the circumstances are such
that it would be inequitable for the defendant to retain the
benefit without paying fair value for it. Merle Wood &
Associates, Inc. v. Trinity Yachts, LLC, 714 F.3d 1234,
1237 (11th Cir. 2013) (quoting Commerce P’ship 8098
Ltd. P’ship v. Equity Contracting Co., 695 So. 2d 383,
386 (Fla. Dist. Ct. App. 1997)). Similarly, the elements of
a claim for unjust enrichment under Kentucky law are as
follows: (1) a benefit conferred on the defendant at the
plaintiff’s expense; (2) a resulting appreciation of benefit
by the defendant; and (3) inequitable retention of benefit
without payment for its value. Collins v. Kentucky Lottery
Corp., 399 S.W.3d 449, 455 (Ky. Ct. App. 2012) (citing
Jones v. Sparks, 297 S.W.3d 73, 78 (Ky. Ct. App. 2009)).
The Court concludes that Carmicle was not unjustly
enriched. Rather, as the Court has previously noted, the
evidence suggests that the Company did in fact benefit to
some degree from the disputed expenditures in the form
of improved employee morale and team-building and in
the form of services rendered by Mrs. Carmicle.
Accordingly, Carmicle is not liable for unjust enrichment.

6. Breach of Contract and Declaratory Judgment
(Count VI)
The Company seeks a declaratory judgment pursuant to
28 U.S.C. § 220146 that Carmicle’s employment was
terminated for cause as defined in the Employment
Agreement and the Profits Interest Agreements. See
Brown Jordan’s DE 61. The Court concludes that
Carmicle’s employment was properly terminated for
cause.
As an initial matter, the Court notes that the interpretation
of the Employment Agreement, including its definition of
termination for cause, is governed by Florida law
pursuant to a choice of law clause.47
“Under Florida’s choice-of-law rules, courts should
respect a choice-of-law provision within a contract, unless
the chosen law contravenes Florida public policy.” MDS
(Canada), Inc. v. Rad Source Techs., Inc., 822 F. Supp.
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2d 1263, 1295 (S.D. Fla. 2011) (citing Florida Evergreen
Foliage v. E.I. Du Pont De Nemours, Co., 135 F. Supp.
2d 1271, 1277 (S.D. Fla. 2001)). However, because the
laws of Florida and Kentucky are the same with respect to
contract interpretation,48 a false conflict exists, and no
choice of law analysis is necessary. Accordingly, whether
or not the termination of Carmicle’s employment was for
cause as that phrase is defined in the Employment
Agreement must be determined in accordance with
Florida law.

other Company employees’ emails accounts without
authorization or to exceed authorized access in doing so.
Carmicle was aware of the Computer and Internet Policy
but chose not to review the Policy or speak with anyone
about it prior to accessing other employees’ email
accounts in 2013, in stark contrast to the approach he had
taken just two years earlier. Carmicle even admitted
feeling like he had done something wrong when he
accessed and viewed the contents of Moriarty’s email
account.

*50 As defined in the Employment Agreement, “cause”
means, among other things,

Having committed far more than three acts of gross
negligence or willful misconduct in a twelve-month
period, Carmicle was not entitled to written notice prior to
termination for cause of his employment. On February 17,
2014, Carmicle’s employment was properly terminated
for cause as defined in the Employment Agreement and
by incorporation in the Profits Interest Agreements.

the Executive’s gross negligence or
willful
misconduct
in
the
performance of his duties as an
employee of the Company that is
not cured within seven (7) days
following written notice by the
Company to the Executive of such
gross negligence or willful
misconduct,
or
three
(3)
occurrences of the Executive’s
gross negligence or willful
misconduct in any twelve-month
period....
Brown Jordan’s Trial Exhibit 1. The Court concludes
that this language unambiguously establishes two separate
grounds for termination for cause: (1) a single occurrence
of gross negligence or willful misconduct that is not cured
within seven days following written notice thereof, or (2)
three occurrences of gross negligence or willful
misconduct in any twelve-month period, written notice of
which is not required. It would be unreasonable to
interpret this language as requiring written notice and an
opportunity to cure both after a single instance of gross
negligence or willful misconduct and after three
occurrences of gross negligence or willful misconduct in
any twelve-month period, inasmuch as such an
interpretation would render the definition either redundant
or absurdly under-inclusive.
During the twelve-month period preceding the
termination of Carmicle’s employment on February 17,
2014, Carmicle engaged in gross negligence or willful
misconduct hundreds and hundreds of times by using the
generic password to access and view the contents of other
Company employees’ email accounts. As the Court has
previously concluded, Carmicle was not authorized under
the Computer and Internet Policy to access and view
others’ email accounts in the manner in which he did.
Carmicle intended to access and view the contents of

B. Carmicle’s Remaining Claims Against the Brown
Jordan Parties
The Court now turns to each of the remaining claims
asserted in Carmicle’s Revised Amended Complaint [DE
71].

1. Wrongful Discharge in Breach of Defendants’
Fraudulent Misrepresentation to Protect Carmicle
from Retaliation (Count III)
Carmicle asserts that the Board, through its members and
through
its
legal
representative,
fraudulently
misrepresented to Carmicle that he would suffer no
retaliation for disclosing illegal and unethical conduct by
Moriarty, Tortorici, and King. See DE 71. The Court
disagrees.
*51 While a federal court sitting in diversity generally
applies the conflict of law rules of the forum state,
“[w]hen a defendant moves successfully for a transfer to a
more convenient forum under 28 U.S.C. s 1404(a)...the
transferee court must apply the same state law that the
transferor court would have applied.” Acme Circus
Operating Co. v. Kuperstock, 711 F.2d 1538, 1540 (11th
Cir. 1983) (citing Van Dusen v. Barrack, 376 U.S. 612,
639 (1964)); see also James Ventures, L.P. ex rel. Alpert
v. Timco Aviation Servs., Inc., 315 F. App’x 885, 888
(11th Cir. 2009) (citing Van Dusen v. Barrack, 376 U.S.
612, 639 (1964)); Roofing & Sheet Metal Servs., Inc. v.
La Quinta Motor Inns, Inc., 689 F.2d 982, 991 (11th Cir.
1982) (citing Van Dusen v. Barrack, 376 U.S. 612, 639
(1964)). A court in the Western District of Kentucky
applies the choice of law rules of Kentucky.49
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Kentucky
applies
different
choice-of-law rules depending on
whether the claim involves a
contract or a tort. In contract cases,
Kentucky law requires the Court to
determine which state has the most
significant relationship to the
transaction and the parties. In tort
cases, Kentucky does not apply the
most significant relationship test.
The conflicts question [in tort
cases] should not be determined on
the basis of a weighing of
interests...but simply on the basis of
whether Kentucky has enough
contacts to justify applying
Kentucky law.
MW Universal, Inc. v. G5 Capital Partners, LLC, No.
CIV.A. 08-495-KSF, 2012 WL 588743, at *3 (E.D. Ky.
Feb. 21, 2012) (internal quotation marks and citations
omitted).
With respect to Carmicle’s claim for fraudulent
misrepresentation, Kentucky unquestionably has enough
contacts to justify applying Kentucky law. This claim is
brought by a citizen of Kentucky regarding the
termination of his employment in Kentucky. Accordingly,
Kentucky law governs this claim.

a. Elements of Fraudulent Misrepresentation Under
Kentucky Law
Under Kentucky law, the elements of a fraudulent
misrepresentation claim are as follows:
(1) that the declarant made a
material representation to the
plaintiff, (2) that this representation
was false, (3) that the declarant
knew the representation was false
or made it recklessly, (4) that the
declarant induced the plaintiff to
act upon the misrepresentation, (5)
that the plaintiff relied upon the
misrepresentation, and (6) that the
misrepresentation caused injury to
the plaintiff.
Morris Aviation, LLC v. Diamond Aircraft Indus., Inc.,
536 F. App’x 558, 562 (6th Cir. 2013) (quoting Flegles,
Inc. v. TruServ Corp., 289 S.W. 3d 544, 548–49 (Ky.

2009)). The plaintiff’s reliance must be reasonable. Id.
(quoting Flegles, 289 S.W. 3d at 549).
It is undisputed that certain individuals, including Teetsel,
Breaux, and Pearlman, represented to Carmicle that his
employment would not be terminated in retaliation for his
disclosure of the information contained in his January 20,
2014 letter to the Board or his cooperation in the ensuing
investigation. That representation was not false, as the
termination of Carmicle’s employment was not
retaliatory, nor did Carmicle suffer retaliation in any other
form. Rather, as a natural consequence of conducting an
independent investigation into goings-on at the Company,
Carmicle’s repeated acts of gross negligence or willful
misconduct were revealed, giving rise to termination for
cause of his employment. The evidence presented at trial
suggested that each of the individuals who represented to
Carmicle that he would suffer no retaliation in fact meant
what they said at the time they said it, and proceeded to
conduct a fair and independent investigation.
Accordingly, Carmicle has failed to establish that the
representation was false or that anyone making such a
representation knew it was false or made it recklessly.
This failure is fatal to Carmicle’s claim.

2. Claim for Breach of Contract by Refusing to
Compensate Carmicle for His Ownership Interest in
BJI (Count IV)
*52 Carmicle asserts that the Brown Jordan Parties have
breached the Profits Interest Agreements by refusing to
compensate Carmicle for his interest in BJI Holdings,
LLC. See DE 71. Because Carmicle’s employment was
properly terminated for cause, the Court disagrees.
Under Kentucky’s choice of law rules applicable to
claims sounding in contract, the Court must apply the law
of the state with the most significant relationship to this
claim, despite the fact that the Profits Interest Agreements
contain a choice of law clause in favor of Delaware law
and the Employment Agreement defining termination for
cause contains a choice of law clause in favor of Florida
law. See Wells Fargo Fin. Leasing, Inc. v. Griffin, 970 F.
Supp. 2d 700, 707–10 (W.D. Ky. 2013). However, the
Court need not conduct a choice-of-law analysis unless
there is a conflict between the different states’ laws. Wells
Fargo Fin. Leasing, Inc. v. Griffin, 970 F. Supp. 2d 700,
706 (W.D. Ky. 2013) (citing Asher v. Unarco Material
Handling, Inc., 737 F. Supp. 2d 662, 667 (E.D. Ky.
2010)). If no conflict exists, Kentucky law is applied.
Asher, 737 F. Supp. 2d at 667–68.
The Court has already concluded that the laws of Florida
and Kentucky are the same with respect to contract
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interpretation. The Court now adds that Delaware law is
the same as the laws of Florida and Kentucky with respect
to contract interpretation. See, e.g., Osborn ex rel. Osborn
v. Kemp, 991 A.2d 1153, 1160 (Del. 2010) (explaining
that a contract is ambiguous only where it is susceptible to
more than one reasonable interpretation and should
otherwise be interpreted so as to give effect to the plain
meaning of the contract’s terms and provisions).
Accordingly, the Court applies Kentucky law to interpret
the provisions of the Employment Agreement. For the
same reasons the Court concluded that Carmicle’s
employment was properly terminated for cause as defined
in the Employment Agreement under Florida law, the
Court concludes that Carmicle’s employment was
properly terminated for cause as defined in the
Employment Agreement under Kentucky law.
As a result, Carmicle immediately forfeited his interest in
BJI Holdings, LLC pursuant to the Profits Interest
Agreements at the time his employment was terminated
for cause. In other words, Carmicle is not entitled to any
compensation under the Profits Interest Agreements.
Carmicle’s claim for breach of the Profits Interest
Agreements therefore fails.

3. Claim for Breach of Contract – Severance Pay
(Count XI)
Carmicle asserts that the Brown Jordan Parties have
breached the Employment Agreement by refusing to pay
Carmicle the equivalent of six months’ salary as
severance pay. See DE 71. Because Carmicle’s
employment was properly terminated for cause, the Court
disagrees.
As the Court has already concluded, Kentucky law must
be applied to the interpretation of the Employment
Agreement in the absence of a conflict between the laws
of Florida and Kentucky. Under Kentucky law, the
termination of Carmicle’s employment was for cause as
defined in the Employment Agreement. Accordingly,
Carmicle is not entitled to severance pay under the
Employment Agreement. Carmicle’s claim for breach of
the Employment Agreement therefore fails.

4. Petition for Declaration of Rights (Count VII)
*53 Carmicle asserts that the Brown Jordan Parties intend
to enforce a non-competition clause contained in the
Employment Agreement. See DE 71. That clause was
effective during Carmicle’s employment and for a period
of twelve months after the date of termination of his
employment. See Brown Jordan’s Trial Exhibit 1.

Carmicle asserts that the non-competition clause expired
or was abandoned by the parties prior to the termination
of his employment and is unreasonable and unenforceable
as a matter of law. See DE 71.
In their Motion for Summary Judgment, the Brown
Jordan Parties stated that “[c]ounsel for Carmicle ha[d]
represented in writing that [Carmicle would] voluntarily
dismiss Count VII, Petition of Declaration of Rights, as
moot because the non-competition clause in question
ha[d] already expired by its own terms.” See Carmicle’s
DE 86 at 3 n.1. While Carmicle did not dispute that
statement, and no evidence relevant to this claim was
presented at trial, Count VII remains pending.
Because Carmicle’s employment was terminated on
February 17, 2014, and the non-competition clause
remained effective only for a period of twelve months
after that date, that clause expired prior to trial. In the
absence of “a live controversy with respect to which the
court can give meaningful relief,” this claim is moot and
the Court lacks subject matter jurisdiction to evaluate its
merits. Troiano v. Supervisor of Elections in Palm Beach
Cty., Fla., 382 F.3d 1276, 1282 (11th Cir. 2004) (quoting
Al Najjar v. Ashcroft, 273 F.3d 1330, 1334–35 (11th Cir.
2001)). Count VII is therefore dismissed.

VI. CONCLUSION
For all of the foregoing reasons, it is ORDERED and
ADJUDGED as follows:
1. The Brown Jordan Parties’ Motion for Sanctions
[DE 121] is GRANTED insofar as the Court has
imposed sanctions in the form of adverse inferences
drawn against Carmicle for his spoliation of
evidence.
2. With respect to Count I of the Company’s First
Amended Complaint against Carmicle for violation
of the CFAA, the Company is entitled to judgment in
its favor in the amount of $38,622.11.
3. With respect to Count II of the Company’s First
Amended Complaint against Carmicle for violation
of the SCA, the Company is entitled to judgment in
its favor in the amount of $38,322.11, plus
reasonable attorney fees and costs incurred in
connection with litigating its claim under the SCA.
The amount of such attorney fees and costs will be
determined by the Court at a later date upon an
appropriate motion filed by the Company.
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4. With respect to Counts III, IV, and V of the
Company’s First Amended Complaint against
Carmicle for breach of fiduciary duty and the duty of
loyalty, conversion, and unjust enrichment, the
Company is not entitled to judgment in its favor and
shall take nothing.
5. With respect to Count VI of the Company’s First
Amended Complaint against Carmicle for
declaratory judgment, the Company is entitled to
judgment in its favor in the form of a declaration that
Carmicle’s employment was properly terminated for
cause as defined in the Employment Agreement and
the Profits Interest Agreements.
6. With respect to Count III of Carmicle’s Revised
Amended Complaint for wrongful discharge in
breach of the Brown Jordan Parties’ fraudulent
misrepresentations to protect Carmicle against
retaliation, Carmicle is not entitled to judgment in
his favor and shall take nothing.
*54 7. With respect to Count IV of Carmicle’s
Revised Amended Complaint for breach of contract
by refusing to compensate Carmicle for his

ownership interest in BJI, Carmicle is not entitled to
judgment in his favor and shall take nothing.
8. With respect to Count XI of Carmicle’s Revised
Amended Complaint for breach of contract and
severance pay, Carmicle is not entitled to judgment
in his favor and shall take nothing.
9. Count VII of Carmicle’s Revised Amended
Complaint is dismissed as moot.
10. Final judgment will be entered in a separate
order.
11. The Clerk of the Court is directed to CLOSE
THIS CASE.
DONE AND ORDERED in Chambers, Fort Pierce,
Florida, this 1st day of March, 2016.

All Citations
Slip Copy, 2016 WL 815827, 2016 IER Cases 63,058

Footnotes
1

Churchill Downs is a horseracing venue most famous for hosting the Kentucky Derby and the
Kentucky Oaks.

2

Carmicle’s allegations were initially far more numerous. Prior to trial, however, the Court granted
partial summary judgment in favor of the Brown Jordan Parties as to seven of the eleven counts
asserted by Carmicle.

3

Carmicle and his wife were not yet married at the time they joined BJI in 2002.

4

All docket entries in case number 0:14-cv-60629 will be cited in the following format: “Brown
Jordan’s DE __.”

5

All docket entries in case number 0:14-cv-61415 will be cited in the following format: “Carmicle’s
DE __.”

6

Although the Court denied the Brown Jordan Parties’ motion to strike Carmicle’s jury demand at
the time of consolidation, it later granted the Brown Jordan Parties’ motion for reconsideration,
struck Carmicle’s jury demand, and ordered that the consolidated cases would be tried before the
Court. See Carmicle’s DE 92, DE 114.

7

In Count VII, Carmicle asserts that a non-competition clause contained in the Employment
Agreement had expired or was abandoned by the parties prior to the termination of his
employment and is unreasonable and unenforceable as a matter of law. See DE 71. That clause
was effective during Carmicle’s employment and for a period of twelve months after the date of
termination of his employment. See Brown Jordan’s Trial Exhibit 1. Because Carmicle’s
employment was terminated on February 17, 2014, and the non-competition clause remained
effective only for a period of twelve months after that date, the clause expired prior to trial,
rendering Count VII moot.
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8

Where appropriate, the Court will refer to BJI Holdings, LLC, BJI, BJS, and BJC collectively as
the “Company.”

9

All citations to Mrs. Carmicle’s testimony refer to the transcript of the video deposition presented
at trial. See Trial Tr. Vol. 9, Pages 3:1–12, 5:22–6:15, 80:20–84:20.

10

Citations to Patrick Isaacs’s testimony that do not refer to the trial transcript refer to the transcript
of the video deposition presented at trial. See Trial Tr. Vol. 8, Page 129:2–9.

11

Jack Sorich (“Sorich”) was the controller for BJS (or its predecessor) from 1990—long before
Carmicle began running that entity in 2005—until his retirement in July of 2011. Sorich Test.
Dep. Tr., Pages 9:5–10:3, 11:2–9, 80:12–81:9. Brandon Breunig (“Breunig”) was the controller
for BJS from June of 2011 through March of 2013. Breunig Test. Dep. Tr., Pages 10:12–19,
11:8–14. Michael Deinlein (“Deinlein”) has been the controller for BJS since April of 2013.
Deinlein Test. Trial Tr. Vol. 7, Page 145:6–14.

12

All citations to Breunig’s testimony refer to the transcript of the video deposition presented at trial.
See Trial Tr. Vol. 5, Pages 149:9–151:13; Trial Tr. Vol. 6, Pages 3:1–5:11.

13

All citations to Sorich’s testimony refer to the transcript of the video deposition presented at trial.
See Trial Tr. Vol. 6, Pages 6:17–16:23.

14

Sorich understood “corporate” to mean the officers of BJI, including Moriarty, Tortorici, and King,
but not Carmicle. Sorich Test. Dep. Tr., Pages 84:13–15, 84:18–85:8.

15

Tortorici conceded that it was the controllers—Sorich, Breunig, and Deinlein—who misclassified
tickets to athletic events in the BJS budget. Tortorici Test. Trial Tr. Vol. 7, Page 5:7–9. There is
no evidence that Carmicle instructed any of the controllers to include Mrs. Carmicle’s salary or
the cost of tickets to athletic events in the fixed advertising portion of the BJS budget. Tortorici
Test. Trial Tr. Vol. 7, Page 4:7–24. The controllers reported to Tortorici with respect to financial
controls, financial results, directives, policies, and procedures, including the manner in which
expenses were approved and recorded. Tortorici Test. Trial Tr. Vol. 7, Pages 5:7–6:14.
Tortorici regularly spoke to the controllers about these matters. Tortorici Test. Trial Tr. Vol. 7,
Pages 6:25–7:14. The controllers knew that it was incumbent upon them to bring it to Tortorici’s
attention if they thought any expenses were misclassified or unauthorized. Tortorici Test. Trial
Tr. Vol. 7, Page 6:18–24.

16

All citations to Hruska-Isaacs’s testimony refer to the transcript of the video deposition played at
trial. See Trial Tr. Vol. 5, Page 146:6–14.

17

Due to poor performance in 2011, Moriarty had given specific instructions to cut spending at BJS
by at least $1 million that year. Moriarty Test. Trial Tr. Vol. 3, Pages 184:25–185:18.

18

In 2011, BJS staff—including full-time employees whose compensation was roughly $70,000 per
year—had been reduced to cut costs, while Mrs. Carmicle continued to be paid. Moriarty Test.
Trial Tr. Vol. 3, Pages 186:10–187:16.

19

In that regard, the Employee Handbook provided as follows:
While the Company does not ban employment of relatives, relatives of employees may not
be placed in positions where they can effect, evaluate, proof, audit the work or influence the
salary or career progression of one another. This applies to all placements and transfers
while family members are employed in the Company. The Company has full discretion to
make a decision, for any reason, regarding the employment of relatives if the Company
believes it will have or has an adverse impact on Company business.
Brown Jordan’s Trial Exhibits 7, 116.

20

In an email dated December 14, 2011, Breunig conveyed King’s instructions to Carmicle, writing:
Regarding Optica...[King] said that we should provide invoices with details of the services
performed, exact number of hours worked, etc. He said that he expects [Moriarty] to discuss
with you but believes from a conflict of interest perspective services should only be provided
when there are no alternatives or the total expenses related to the services are financially
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better for the Company.
Breunig Test. Dep. Tr., Pages 128:11–130:20; Brown Jordan’s Trial Exhibit 190.
21

All citations to Shafer’s testimony refer to the transcript of the video deposition presented at trial.
See Trial Tr. Vol. 8, Pages 164:5–165:18.

22

Steven Elton (“Elton”), senior vice president of sales and branding for BJC, testified at trial that
the customer—a hotel in Florida—had not taken proper care of the furniture. When the customer
pushed back against his suggestion that the furniture simply needed to be cleaned, Elton had
agreed to replace certain parts of the furniture at no cost. Dissatisfied, the customer demanded
that BJC replace the entire set of furniture. Although it was an important and aggressive
customer, Elton refused to do so. Elton Test. Trial Tr. Vol. 7, Pages 84:22–85:1, 86:16–87:7,
95:12–98:9, 121:17–123:6. Carmicle eventually stepped in and agreed to replace the furniture
because the customer “had drawn a line in the sand.” Carmicle Test. Trial Tr. Vol. 11, Pages
67:10–21, 68:21–69:8. Elton testified that, rather than giving the furniture away to Hurstbourne,
BJC could have either stored the furniture or stripped it down, made any necessary
improvements, and attempted to resell it. Elton acknowledged, however, that there would have
been costs associated with either of those alternatives. Elton Test. Trial Tr. Vol. 7, Pages
123:1–124:7.

23

All citations to Coddington’s testimony refer to the transcript of the video deposition presented at
trial. See Trial Tr. Vol. 5, Pages 147:15–149:8.

24

Office 365 operates and provides the Company with a cloud-based server. Coddington Test.
Dep. Tr., Pages 25:24–26:7.

25

Citations to Timothy Silvestre’s testimony that do not refer to the trial transcript refer to the
transcript of the video deposition presented at trial. See Trial Tr. Vol. 5, Pages 6:9–9:2.

26

Because Carmicle “lost” the iPad he used to access, view, and take screenshots of others’
emails, the only existing data from which this information can be reconstructed are the printouts
of the screenshots Carmicle has produced. Carmicle Test. Trial Tr. Vol. 11, Page 131:6–12.

27

As BJI’s General Counsel and head of Human Resources, King regularly sent and received
emails regarding legal matters, employee health and insurance issues, and employee salaries
and finances.

28

Carmicle does not know whose emails he accessed or how many times he accessed them prior
to speaking with Silvestre. Carmicle Test. Trial Tr. Vol. 11, Pages 127:13–128:17.

29

Silvestre was aware that Carmicle used a generic password to access others’ emails, but
Silvestre did not believe that password gave Carmicle authority to access those emails. Rather,
the generic password was the means by which Carmicle exercised the authority derived, in
Silvestre’s opinion, from his position as a member of senior management. Silvestre Test. Dep.
Tr., Pages 132:21–133:23, 134:1–7, 134:11–135:2, 137:2–11, 137:15–16; Silvestre Test. Trial.
Tr. Vol. 5, Pages 13:2–22, 14:4–6.

30

Because an earlier attempt to do so had failed, Tortorici did not successfully change his email
password until February of 2014. Tortorici Test. Trial Tr. Vol. 6, Pages 61:18–62:8.

31

It had been discussed and determined that Teetsel and Breaux would address the situation.
Teetsel Test. Trial Tr. Vol. 2, Page 178:8–10; Breaux Test. Trial Tr. Vol. 3, Page 81:13–20.

32

Packard never sent anything in writing to Carmicle making a statement to the effect that he would
not be retaliated against, nor did Packard ever speak directly with Carmicle during the course of
the investigation following receipt of Carmicle’s letter. Packard Test. Trial Tr. Vol. 3, Pages
138:25–139:14.

33

The Company had retained Budish in 2013 to represent it in connection with offering the
Company for sale. Teetsel Test. Trial Tr. Vol. 2, Page 174:14–22. Due to the potential MBO, the
Company sought representation from Proskauer—with whom the Company’s majority owner,
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Stonehill, had a relationship—rather than Jenner & Block—the Company’s regular outside
counsel with whom the management team at the Company had a relationship—to avoid any
conflicts of interest. Teetsel Test. Trial Tr. Vol. 2, Pages 174:23–175:8; Breaux Test. Trial Tr.
Vol. 3, Page 60:9–22.
34

Teetsel’s evaluation of the WWC model and conclusion that there was no cause for concern was
later validated by the Company’s auditing firm in the spring of 2014. Packard Test. Trial Tr. Vol.
3, Pages 146:20–147:13.

35

Tortorici was also prepared to present the results of his investigation into Carmicle’s advertising
expenses at that meeting. Tortorici Test. Trial Tr. Vol. 6, Page 63:1–13. Tortorici later prepared
a chart of unauthorized entertainment expenses coded to advertising from 2009 through 2013.
Tortorici Test. Trial Tr. Vol. 6, Pages 63:17–75:9; Brown Jordan’s Trial Exhibit 54.

36

The Court also notes that as a computer user, Carmicle was “very, very good,” “very, very
proficient.” Coddington Test. Dep. Tr., Page 47:13–16.

37

During this examination, Crowe Horwath was unable to access the Company-owned laptop
because the password and PIN necessary to unlock the laptop were not provided. Bryan Test.
Trial Tr. Vol. 1, Page 157:7–158:8.

38

Although the Court concludes that drawing certain adverse inferences is an appropriate sanction
for Carmicle’s egregious conduct, such inferences ultimately have no effect on the outcome of
this case. The Court would reach the same conclusions of law whether or not it imposed this
particular sanction.

39

Carmicle had already wiped the Company-owned iPhone as of February 17, 2014.

40

The Court reaches this conclusion not because the evidence lost, destroyed, and deleted by
Carmicle was insignificant, but because the remaining evidence in support of the Brown Jordan
Parties’ claims and defenses is overwhelming.

41

Learning about the WWC Model or any other purportedly suspicious activity after using the
generic password to access multiple email accounts a number of times over an indeterminate
period does not retroactively render Carmicle’s actions authorized under the Computer and
Internet Policy.

42

“[T]he requisite intent to prove a violation of 18 U.S.C. § 1030(a)(2)(C) is...the intent to obtain
unauthorized access of a protected computer.” United States v. Willis, 476 F.3d 1121, 1125 (10th
Cir. 2007) (citing Shurgard Storage Ctrs., Inc. v. Safeguard Self Storage, Inc., 119 F. Supp. 2d
1121, 1125 (W.D. Wash. 2000)). “The [plaintiff] need not also prove that the defendant had the
intent to defraud in obtaining the information or that the information was used to any particular
ends.” Id.

43

This amount is included in the $38,622.11 in compensatory damages to which the Company is
entitled under the CFAA. While the CFAA and the SCA provide two independent bases for the
Company to recover these funds, the Company is not entitled to double recovery.

44

This amount is in addition to the $38,622.11 in compensatory damages to which the Company is
entitled under the CFAA.

45

Under Florida’s choice of law rules, statutes of limitation are considered substantive, rather than
procedural, for choice of law purposes. See Perez v. Fedex Ground Package Sys., Inc., 587 F.
App’x 603, 606 (11th Cir. 2014) (citing Fulton Cty. Adm’r v. Sullivan, 753 So. 2d 549, 553 (Fla.
1999)); Castillo v. Cessna Aircraft Co., 712 F. Supp. 2d 1306, 1311 (S.D. Fla. 2010) (citing
Merkle v. Robinson, 737 So. 2d 540, 542–43 (Fla. 1999)).

46

Pursuant to 28 U.S.C. § 2201, “any court of the United States, upon the filing of an appropriate
pleading, may declare the rights and other legal relations of any interested party seeking such
declaration, whether or not further relief is or could be sought.”
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47

That clause reads as follows: “This Agreement shall be governed and construed in accordance
with the laws of the State of Florida without regard to conflicts of laws principles thereof and all
questions concerning the validity and construction hereof shall be determined in accordance with
the laws of said state.” Brown Jordan’s Trial Exhibit 1.

48

The Court has already discussed Florida law governing contract interpretation. Under Kentucky
law, as under Florida law, the parties’ intentions must be discerned from the four corners of the
instrument without resort to extrinsic evidence, unless there is an ambiguity in the contract.
Cantrell Supply, Inc. v. Liberty Mut. Ins. Co., 94 S.W.3d 381, 385 (Ky. Ct. App. 2002) (citing
Hoheimer v. Hoheimer, 30 S.W.3d 176, 178 (Ky. 2000)). “A contract is ambiguous if a reasonable
person would find it susceptible to different or inconsistent interpretations.” Id. (citing Transp. Ins.
Co. v. Ford, 886 S.W.2d 901, 905 (Ky. Ct. App. 1994)).

49

Although the Court applied Florida’s choice of law rules to determine that Kentucky law applied to
a subset of Carmicle’s claims on summary judgment, see Carmicle’s DE 126, the Court would
have reached the same determination under Kentucky’s choice of law rules.

End of Document
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ORDER GRANTING SUMMARY JUDGMENT
WM. TERRELL HODGES, District Judge.
*1 On April 9, 2011, Plaintiff Ashleigh Davis was
arrested while attending the Leesburg Bike Fest. During
the course of her arrest and subsequent detention at the
Leesburg Police Department and the Lake County Jail,
Ms. Davis contends that she was subjected to
unconstitutionally excessive force, denied medical care,
and was degraded and humiliated by various City of
Leesburg police officers and Lake County Sheriff’s
Deputies. She has asserted 20 claims against the City of
Leesburg, Lake County Sheriff Gary S. Borders, and nine
individual police officers and sheriff’s deputies alleging
violations of her civil rights under 42 U.S.C. § 1983, as
well as various state law torts (Doc. 25).
The case is presently before the Court on the Defendants’
motions to dismiss the Second Amended Complaint for

failure to state a claim under Fed.R.Civ.P. 12(b)(6)
(Docs.26–27), to which Ms. Davis has filed timely
responses in opposition (Docs.28, 35). The Defendants
have also moved for summary judgment on all claims
(Docs.53, 55–58). Ms. Davis has filed a timely response
(Doc. 67), and with leave of Court the Defendants have
filed reply briefs (Docs.73, 76). The motions are therefore
ripe for disposition.
Upon due consideration, and for the reasons discussed
below, the Court finds that the motions to dismiss are due
to be denied and the motions for summary judgment are
due to be granted as to all claims.

Undisputed Material Facts
On April 9, 2011, Plaintiff Ashleigh Davis and her best
friend, Alicia Hurst Winchenbach decided to attend the
Leesburg Bike Fest, an annual motorcycle festival held in
downtown Leesburg, Florida. Ms. Winchenbach drove,
and picked up Ms. Davis at her house sometime between
2 p.m. and 3 p.m. On the way to the Bike Fest, they
stopped off at a liquor store and purchased a fifth of
vodka. They then stopped at a convenience store and
purchased a 32 ounce plastic cup, which they filled with
approximately 16 ounces of Sprite, and 16 ounces of the
vodka. Ms. Davis and Ms. Winchenbach shared this drink
throughout the afternoon, each consuming approximately
one-half of the contents.
Ms. Davis and Ms. Winchenbach arrived at the Bike Fest
at approximately 3:30 p.m. (Deposition of Ashleigh
Davis, p. 43, Doc. 54–14 (“Davis Dep.”)).1 Ms. Davis was
wearing a pink and black leopard print bikini bathing suit
top, a hot pink tank top, a denim mini-skirt, fishnet
stockings, and wedge sandals. It was a very hot day, and
at some point in the afternoon Ms. Davis removed the
tank top, looping it through one of her skirt’s belt loops.
Ms. Davis and Ms. Winchenbach met up with other
friends at a bar, and around 5:00 p.m. Ms. Davis
consumed a shot of alcohol called a “buttery nipple.”
Sometime between 6:30 and 7:00 p.m., Ms. Davis and her
friends went to another bar. While at this bar, she
consumed another shot called a “Jager bomb” which is
comprised of a shot of Jagermeister liquor and a Red Bull
energy drink. Within an hour of consuming this second
shot of alcohol, Ms. Davis and Ms. Winchenbach left the
bar and walked over to the music stage area located near
the front of City Hall. Ms. Davis accidentally left Ms.
Winchenbach’s cell phone in the bar.
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*2 When Ms. Davis arrived at the stage area, she sat
down on the ground. She was tired and had not eaten
anything since breakfast around 10–11 a.m. that morning.
Ms. Davis is 5′6″ inches tall and on April 9, 2011 she
weighed between 135 and 140 pounds. Ms. Davis admits
that on the evening of April 9, 2011 she was highly
intoxicated, may have blacked out on several occasions,
and does not remember many of the events that occurred
that evening. (Davis Dep., pp. 54, 59, 95, 117, 128, 194).
What follows is a recitation of the facts as Ms. Davis
remembers them, along with the undisputed testimony of
the Defendant police officers and sheriff’s deputies, all
taken in the light most favorable to Ms. Davis.

I. Ms. Davis’ Arrest
Ms. Winchenbach and her ex-boyfriend began arguing
near the music stage area. Ms. Davis stood up, pulled Ms.
Winchenbach away from her ex-boyfriend, and told her
that she was ready to leave. However, they were both too
intoxicated to drive, and could not call Ms.
Winchenbach’s fiancee to come pick them because Ms.
Davis had lost Ms. Winchenbach’s cell phone. Ms. Davis
contends that she was not fighting with Ms.
Winchenbach, rather, they were talking about the missing
cell phone using very loud voices. However, Ms.
Winchenbach testified that she and Ms. Davis were
arguing about her lost cell phone (Deposition of Alicia
Hurst Winchenbach, Doc. 67–4, pp. 34–35 (“Wichenbach
Dep.”)).
Police officers from the City of Leesburg and deputies
from the Lake County Sheriff’s Office were assigned to
patrol the Bike Fest, and were jointly responsible for law
enforcement activities at the event. The officers and
deputies were assigned to the event in pairs—one police
officer with one sheriff’s deputy. Defendant Sergeant
Nick Romanelli was the supervising officer from the
Leesburg Police Department, and Sergeant Phil
Buffington was the supervising officer from the Lake
County Sheriff’s Office. The downtown Leesburg area
was blocked off to all motor vehicles except motorcycles;
therefore law enforcement patrolled the area on foot or
via golf cart.
Defendant Ryan Abston, a Leesburg police officer, and
Defendant Shawn Lukens, a Lake County Sheriff’s
Deputy, were paired together to patrol the Bike Fest. At
approximately 10:20 p.m., a male patron approached the
two officers and complained about two women causing a
possible disturbance over by the music stage area. The
officers walked over to the stage area, and Officer Abston
observed Ms. Davis and Ms. Winchenbach yelling and

standing very close together, with one of them grabbing
the face of the other. A number of individuals were
forming a circle around the two women. Officer Abston
tried to talk to Ms. Davis and Ms. Winchenbach, but they
told him to go away. Bystanders informed Officer Abston
that the two women were drunk and had been fighting
with each other. Officer Abston asked Ms. Davis and Ms.
Winchebach to follow him away from the crowd to speak
with him. They both initially refused. After multiple
requests, Ms. Davis and Ms. Winchenbach finally agreed
to walk over to a less crowded area with Officer Abston
and Deputy Lukens.
*3 They walked over to an area near Main Street and
Sixth Street. Officer Abston testified at his deposition that
both Ms. Davis and Ms. Winchenbach were obviously
intoxicated. He told both women that they were drunk and
causing a disturbance, and that they needed to leave for
the night but could return the next day. Both women
refused to leave and began arguing with Officer Abston.
Officer Abston checked their ID’s and then again told
them that they both had to leave and “were being
trespassed.” The two women continued to argue and
became belligerent, stating that they were too drunk to
drive home, did not have a ride, could not call for a ride
because Ms. Winchenbach’s cell phone was missing, and
that it was dark out and they were scared to be out by
themselves. (Davis Dep., p. 46). Officer Abston then
offered to walk them over to an area where they could
obtain a taxi, but again they refused. Officer Abston and
Deputy Lukens both testified that Ms. Davis and Ms.
Winchenbach were argumentative, hostile, and
belligerent, and were cursing at both law enforcement
officers.
Ms. Davis does not remember any law enforcement
officers arriving at the music stage area to talk to her or
Ms. Winchenbach. She does remember someone telling
her that she and Ms. Winchenbach “were being
trespassed,” and that she told someone that she could not
leave because she did not have a ride. Ms. Davis does not
remember how many times she was told to leave, whether
any officer informed her that taxis were available, and
does not remember how long she argued with the officers.
She also does not remember if the officers were wearing
uniforms or had badges. (Davis Dep., pp. 59, 61–64). Ms.
Davis does remember, however, that at some point, after
repeatedly refusing to vacate the premises, Ms.
Winchenbach threw a drink at Officer Abston. (Id., p. 65).
Officer Abston then attempted to arrest Ms.
Winchenbach, at which time Ms. Davis tried to grab her
friend to get her away from Officer Abston. (Id., p. 66).
Officer Abston and Deputy Lukens both testified that Ms.
Davis tried to punch Officer Abston, and then tried to pull
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Ms. Winchenbach away.2
At this point, Deputy Lukens intervened. He blocked Ms.
Davis from hitting Officer Abston and also attempted to
arrest her. Ms. Davis became extremely combative and
began fighting with Deputy Lukens. She remembers
kicking Deputy Lukens, resisting his efforts to handcuff
her, and screaming and cursing. (Davis Dep., pp. 66, 68,
71, 74). Deputy Lukens testified that Ms. Davis also spat
at him and attempted to bite him. Deputy Lukens
eventually got Ms. Davis onto the ground, but she
continued to struggle.
By this time, several other law enforcement officers had
arrived at the scene. Defendants Leesburg Police Officer
Christopher Alaniz and Sheriff’s Deputy Richard
Sylvester were partnered together that night and
responded to Officer Abston’s call about a disturbance
involving two women located at Sixth and Main. They
walked over to the area, and Officer Alaniz overheard the
other officers telling Ms. Davis and Ms. Winchenbach
that they were being trespassed and needed to leave.
Officer Alaniz also witnessed Ms. Davis attempt to hit
Officer Abston and her struggle with Deputy Lukens.
Officer Alaniz assisted Deputy Lukens in handcuffing
Ms. Davis with her hands behind her back while she was
on the ground. Ms. Davis continued to resist even after
she was handcuffed; she continued to kick and spit at the
officers, and kicked Officer Alaniz several times.
*4 While Officer Alaniz and Deputy Lukens struggled
with Ms. Davis, Officer Abston managed to secure Ms.
Winchenbach with handcuffs. He then attempted to
maintain control of her with one arm, while also
maintaining security of the crowd that was rapidly
forming in the area. Other officers and sheriffs deputies
continued to arrive on scene, both on foot and in golf
carts, including Defendants Officer Kenneth Lane,
Deputy Sheriff Thomas Brown, and Sergeants Romanelli
and Buffington. Ms. Davis spit on Sergeant Buffington
when he arrived.
Due to concerns about the growing crowd, as well as Ms.
Davis’ and Ms. Winchenbach’s combative behavior,
Sergeants Romanelli and Buffington made the decision
that both women needed to be removed from the area as
quickly as possible. Rather than waiting for patrol cars,
they determined that the two women should be
transported to the Leesburg Police Station booking room
via golf carts. Several officers then walked Ms. Davis and
Ms. Winchenbach a short distance away to a less crowded
area near Sixth Street and Magnolia where two golf carts
were waiting. The officers repeatedly told Ms. Davis to
calm down and to stop resisting, but she admittedly

refused to do so. (Davis Dep., p. 76). Ms. Davis continued
to kick, scream, bite, spit, and curse at the officers, and
spit on Deputy Lukens. At some point during her
continued struggles, Ms. Davis’ bikini top became undone
at her waist. Although it was still tied around her neck,
her breasts were exposed.3
Ms. Davis continued to violently resist and struggle,
including continuing to try and kick and spit on officers,
and the decision was made to place Ms. Davis in four
point restraints. A four point restraint involves placing a
violently resisting suspect’s legs in cuffs, and then
attaching the leg restraints to the suspect’s handcuffs
behind the suspect’s back so that the suspect is
immobilized. At the time of Ms. Davis’ arrest, the officers
did not have any leg irons or a “hobble device” (a nylon
strap with a loop on one end and a clip on the other used
to attach leg irons to handcuffs), so instead, Deputy
Sylvester used another pair of handcuffs to restrain Ms.
Davis’ legs, and his K–9 nylon dog leash to secure the leg
cuffs and handcuffs together.4
Four officers, including Officer Alaniz and Deputy
Lukens, then carried Ms. Davis to one of the golf carts
and placed her on the back seat. Two officers carried her
arms up by her shoulders and two carried her legs. She
was placed face down on her stomach, so that her breasts
were no longer exposed, however her head was slightly
tilted and resting between the seat cushions so as not to
impede her breathing. (Davis Dep., p. 84). Ms. Davis has
not alleged that she was unable to breath, or that she
suffered any injuries while riding in the golf cart, other
than she was uncomfortable. Officer Alaniz and Deputy
Lukens stood on the sides of the golf cart by the back seat
to monitor Ms. Davis.5
*5 The officers transported Ms. Davis to the Leesburg
Police Station’s booking room, which was located
approximately six blocks from the scene of Ms. Davis’
arrest—a few minutes drive even by golf cart. Officer
Abston, Officer Lane and Deputy Brown transported Ms.
Winchenbach (who was not in four point restraints) to the
booking room in a separate golf cart. Up to this point,
neither Deputy Brown nor Officer Lane had any contact
with Ms. Davis, their involvement was limited to the
transport of Ms. Winchenbach.
Ms. Davis admits that other than the restraints being
uncomfortable and stretching her, she was not subjected
to any other force at the time of her arrest or transport to
the booking room. No officer or deputy hit or kicked her,
used pepper spray, deployed a taser, or used any other
weapon against her. (Davis Dep., pp. 78, 81).
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II. Ms. Davis’ Arrival at the Booking Room
By the time Ms. Davis arrived at the booking room, her
bikini top had come completely off.6 Several officers
carried Ms. Davis into the Leesburg Police Department’s
booking room, and placed her on the floor on her
stomach, again covering her bare breasts. As Ms. Davis
was carried into the booking room, and throughout her
time in the booking room, she continued to yell, curse,
move her arms and roll around, but does not remember if
she spit on anyone. (Davis Dep., pp. 87–88). The officers
repeatedly told Ms. Davis to be quiet and calm down, but
again she refused to do so. (Id., p. 88). Once Ms. Davis
was placed on the floor, the four point restraints were
removed, although Ms. Davis’ hands and legs remained
restrained. It appears that Ms. Davis remained seated on
the floor, near a long bench—there is nothing in the
record suggesting that any officers attempted to lift her
onto the bench.
Other officers walked Ms. Winchenbach into the booking
room and sat her on the bench. Officer Lane removed her
handcuffs and shackled her legs to a metal bar located
under the bench. Once they arrived at the booking room,
Officer Abston began processing Ms. Davis’ and Ms.
Winchenbach’s arrest paperwork. He had no further direct
contact with Ms. Davis. Deputy Lukens left the booking
room after a very short period of time and also had no
further contact with Ms. Davis while she was in the
booking room.
Several officers testified that they attempted to cover up
Ms. Davis while she was seated on the floor of the
booking room, and at one point Sergeant Buffington tried
to give Ms. Davis her tank top, but Ms. Davis continued
to refuse any assistance. Ms. Davis, however, testified
that no officer ever tried to cover her bare chest. Officer
Lane allowed Ms. Winchenbach to attempt to help retie
Ms. Davis’ bikini top and/or to cover her up with another
article of clothing. However, Ms. Davis refused to allow
Ms. Winchenbach to assist her, testifying that “at that
point I was angry. I didn’t know what was going on. I
didn’t want no one touching me, and I was hurt.” (Davis
Dep., pp. 90–91, 209–10). Ms. Davis’ breasts remained
exposed throughout her stay in the booking room;
however, she does not recall any officers looking directly
at her breasts. (Id., pp. 140–41).7 Ms. Davis also testified
that some of the officers, who she cannot identify, were
laughing and joking, but she cannot remember what was
said. (Id., pp. 128–29).
*6 During one of the attempts to cover Ms. Davis’ chest,
she and Ms. Winchenbach began to argue and try to fight
with each other. Several officers pulled Ms. Winchenbach

away from Ms. Davis and sat Ms. Winchenbach back on
the bench. While she was on the bench, Ms. Winchenbach
became aggressive and agitated, and Officer Lane walked
over to her to try and calm her down and keep her seated.
Ms. Winchenbach punched Officer Lane in the nose,
bloodying it. Several officers then restrained Ms.
Winchenbach on the floor and ultimately placed her in
four point restraints. Deputy Sylvester, who by that time
had walked over to the booking room from the scene of
Ms. Davis’ arrest, stood in front of Ms. Davis, who was
still sitting on the floor with her arms and legs restrained,
in an effort to keep her calm and prevent her from
interfering with the restraint of Ms. Winchenbach. He was
not touching Ms. Davis, but was merely attempting to
block her view of what was happening with Ms.
Winchenbach.
Deputy Sylvester briefly turned away from Ms. Davis, at
which time she leaned over and tried to bite him on the
back of his left calf. (Davis Dep., pp. 95–96). Ms. Davis
did not make contact with his leg, although she admits she
tried to bite Deputy Sylvester because she was aggravated
with the officers, who kept telling her to be quiet and to
stop yelling and cursing, and because they would not
remove her handcuffs. (Id., pp. 92–95). Ms. Davis
testified that after she tried to bite Deputy Sylvester, an
officer grabbed her by the back of her hair and smashed
her face into the floor, breaking three of her front teeth.
(Davis Dep., pp. 92, 96–97, 104–05). Ms. Davis further
testified that this officer then told her “try to bite again ...
now you’ll look like the rest of them in Leesburg.” (Id., p.
92).8 Ms. Davis claims that she was bleeding from her
gums, teeth, and nose, and that blood was visible on her
face. She also started screaming “you busted my teeth
out.” (Davis.Dep., pp. 105–106). Although Ms. Davis did
not specifically request medical attention, she repeatedly
screamed “you busted my teeth out,” and “my teeth hurt
my mouth hurts.” (Id., pp. 106–07, 109, 147).
Although Ms. Davis could not identify the officer who
broke her teeth, Deputy Sylvester testified that after Ms.
Davis tried to bite him on the leg, he placed his hand on
the back her neck and used sufficient force to put her head
to the ground, where he kept Ms. Davis for just under two
minutes until she stopped resisting. During this time, Ms.
Davis was resisting by wiggling and moving around.
(Davis Dep., p. 102). Deputy Sylvester further testified
that he did hear Ms. Davis complain about her broken
teeth, and observed that one of her teeth was broken, but
did not see any blood. No officer provided Ms. Davis with
any medical care while she was at the booking room.
At some point, Ms. Davis also bit Officer Alaniz on the
hand, drawing blood.9 Ms. Davis testified that she bit him
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because he put his hand over her mouth to stop her from
screaming and cursing. (Davis Dep., pp. 98–99). Officer
Alaniz testified that he never placed his hand over her
mouth, but was bitten when he helped to restrain Ms.
Davis after she tried to bite Deputy Sylvester.10
*7 Due to Ms. Davis’ continued struggling and her
attempts to bite various officers, Ms. Davis was placed
back into the four point restraints. Sergeant Buffington
made the decision that Ms. Davis and Ms. Winchenbach
were too violent and non-compliant to remain in the
booking room, and that both women should be
transported to the Lake County Jail for booking and
detention, rather than completing the booking process at
the police station.11 Ms. Davis has admitted to her violent
behavior, as well as to continuing to resist, and scream,
and that the law enforcement officers repeatedly told her
to calm down and cooperate. When asked at her
deposition why she refused to comply, Ms. Davis testified
“you can’t reason with drunk people.” (Davis Dep., pp.
94–95).
Shortly after Ms. Davis was placed in the four point
restraints, she was transported to the Lake County Jail.
Deputy Lukens (who up until this point had been standing
outside the booking room and did not participate in the
four point restraints of Ms. Davis), Officer Lane, and one
other officer picked Ms. Davis up and placed her on her
stomach in the back of Sergeant Buffington’s patrol
vehicle. Ms. Davis was still topless, however her breasts
were not exposed when she was on the back seat of the
patrol car. Deputy Lukens drove Ms. Davis to the Jail.12

III. Video of the Booking Room
As part of its investigation into Ms. Davis’ arrest and
detention, the City preserved the portion of the video
recording from the police station’s booking room relating
to her arrest. (Doc. 61). The video, which does not have
any audio recording, starts after Ms. Davis was carried
into the booking room, and placed on the floor. Ms.
Winchenbach was already sitting on the bench with her
legs shackled. The video shows two officers removing
Ms. Davis’ four point restraints and then moving away
from her while she is still laying on her stomach. Ms.
Davis then sits up, with her hands and legs still restrained,
and Ms. Winchenbach goes over to her and attempts to
help cover Ms. Davis’ bare chest. After several seconds,
one of the officers separates Ms. Winchenbach from Ms.
Davis. A few seconds later, the officers permit Ms.
Winchenbach to again go over to Ms. Davis in an attempt
to cover her up. This attempt also only lasts for a few
seconds, when Ms. Winchenbach appears to fall on top of
Ms. Davis, and two officers again separate the women. At

this point, Ms. Davis is seated on the floor facing a wall,
and Ms. Winchenbach is sitting on the bench. At no point
does the video depict any officer attempting to cover Ms.
Davis’ bare breasts.
The video then shows Ms. Winchenbach becoming
agitated and initiating an altercation with Officer Lane,
during which time she punches him in the face. Several
other officers come into the room, and Deputy Sylvester
can be seen standing next to Ms. Davis, but not touching
her. Deputy Sylvester then turns his head in the direction
of Ms. Winchenbach. Although Ms. Davis’s face and
upper torso are blocked from camera view, it appears that
she makes some sudden motion, and Deputy Sylvester
quickly turns around, grabs Ms. Davis by the back of the
neck and forces her head to the ground. Shortly after
Deputy Sylvester forces Ms. Davis’ head to the ground,
Officer Alaniz can be seen walking over and kneeling
next to Ms. Davis. Twelve seconds later he gets up and
walks away, and has no further contact with Ms. Davis.
*8 While Ms. Davis is being held on the ground, several
other officers work to subdue Ms. Winchenbach, who is
now also on the floor. Deputy Sylvester continues to hold
Ms. Davis by the back of the neck and keeps her head on
the ground for approximately one minute and 46 seconds,
at the conclusion of which he stands up and walks away.
Deputy Sylvester does not touch Ms. Davis again. The
video does not show any blood on Ms. Davis’ face, nor is
there any blood on the floor of the booking room.
About 90 seconds after Deputy Sylvester walks away,
three other law enforcement officers place Ms.
Winchenbach—who has continued to resist and attempt to
attack the officers—in four point restraints. Once Ms.
Winchenbach is restrained, three officers then place Ms.
Davis in four point restraints. No other force is used on
Ms. Davis. Less than two minutes after the women are
restrained, the officers carry Ms. Winchebach out to a
patrol car for transport to the Lake County Jail. Two
minutes after that, three officers carry Ms. Davis out to a
patrol car, one officer at each shoulder, and one officer
carrying her legs. In total, Ms. Davis remained in the
booking room for approximately 11 minutes.

IV. Post Arrest Events
Ms. Davis was formally booked into the Lake County Jail
at 11:17 p.m., less than one hour after the initial
complaint came in about Ms. Davis causing a disturbance
at Bike Fest. Upon her arrival, members of the Lake
County Sheriff’s Office detention staff carried Ms. Davis
inside. The four point restraints were then removed. Ms.
Davis remained extremely angry, continued to curse, was
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uncooperative, and resistant. As a result, Jail staff placed
her in a holding cell by herself for approximately an hour
to an hour and a half until she calmed down. (Davis Dep.,
pp. 111, 114). During this time, Ms. Davis refused to
allow anyone in the jail to cover her up, assist her in
getting dressed, or to give her clothing. (Id., pp. 111–
114). At one point, Jail personnel asked Ms.
Winchenbach to speak to Ms. Davis in an attempt to calm
her down. Ms. Winchenbach stood outside Ms. Davis’
cell and testified that she saw Ms. Davis sitting on a bed
naked, crying about her broken teeth. Other than the
broken teeth, Ms. Winchenbach did not see any blood on
Ms. Davis’ face or any other injuries. (Winchenbach
Dep., pp. 62).13
Once Ms. Davis calmed down, was given clothing, and
her paperwork was processed, she complained to a nurse
at the Jail about her broken teeth, various bruises, a bump
on her head, and pain in her chest, neck, back, ankles, and
knees. (Davis Dep., p. 207). She also requested and
received pain medication for a headache. (Davis Dep., p.
107). The record does not reveal whether Ms. Davis
received any further medical treatment while at the Jail.
Ms. Davis was released from the Jail on April 10, 2011.
On April 11, 2011, she filed a complaint with the
Leesburg Police Department. She did not file a complaint
with the Lake County Sheriff’s Office. Ms. Davis’
complaint related solely to her broken teeth—she did not
allege that she was topless, that her restraints were
inappropriate or excessive, or that any officers made any
lewd comments, jokes, or gawked at her. (Doc. 54–10, p.
2). Her complaint states that after she tried to bite two
different officers, “some officer grab my head and
slammed my teeth into the pavement leaving me w/3
broken teeth after I was completely restrained and unable
to hurt anyone. Then after said now you will fit in just
right then after I was screaming about him busting my
teeth out. [sic]” (Id.).
*9 Corporal Allen Carter met with Ms. Davis on April 11,
2011, conducted a brief interview, took photos of Ms.
Davis’ injuries, and received her written complaint. (Doc.
54–10, p. 1). Corporal Carter also prepared an inter-office
memo that recounted the interview. It states, in relevant
part:
Ms. Davis stated that on April 9, 2011, at
approximately 2200–2300 hours she and a female
friend were attending the Leesburg Bikefest when she
became involved in a physical confrontation that
required police intervention. Ms. Davis stated that
during the altercation, prior to which she had been
consuming alcohol, she resisted the police and was
subsequently arrested and “hog tied.” She stated that at

one point an officer covered her mouth and she bit his
hand. Ms. Davis stated that a short time later, prior to
transport to the police department, she was grabbed by
the back of her head/hair and her face was slammed
into the sidewalk while her mouth was open, reportedly
resulting in damage to three of her front teeth. Ms.
Davis stated that she believes this action was a
response to her attempt to bite an officer on the lower
portion of his leg. Ms. Davis could not provide much
specific detail and does not know which officer
committed the alleged offense.
Ms. Davis’ concerns were the officer’s response to her
actions (she said multiple times that she should have
been tased for getting out of line but not dealt with by
any other means), the resultant injury, and a claim that
she was verbally ridiculed by the officers during
transport to LPD for booking. Ms. Davis stated that she
has not received any medical or dental treatment for her
injuries....
(Doc. 54–10, p. 1).
The City investigated the complaint, and determined that
it was unfounded. The City then forwarded the complaint
to the Lake County Sheriff’s Office. It does not appear
that the Sheriff’s Office ever conducted any investigation.
On April 29, 2011, Ms. Davis was formally charged by
Information with four third-degree felonies: three counts
of battery on a law enforcement officer in violation of Fla.
Stat. §§ 784.03(1)(a) and 784(2), and one count of
resisting a law enforcement officer with violence in
violation of Fla. Stat. § 843.01. She was also charged with
one second-degree misdemeanor: disorderly intoxication
in public in violation of Fla. Stat. § 856.011 (Doc.12–1,
pp. 1–2). (Davis Dep., p. 126). Ms. Davis faced a
maximum sentence of 20 years and 60 days
imprisonment, and $20,500 in fines (Doc. 12–1, p. 3). On
August 25, 2011, Ms. Davis entered into a plea agreement
whereby adjudication of guilt was withheld on all five
charges in exchange for a plea of nolo contendre to the
charges (Doc. 12, p. 3) (Davis Dep., pp. 127, 171). On
September 16, 2011, final judgment was entered, and Ms.
Davis was sentenced to three years probation, 26 weeks of
counseling, and assessed various fees (Doc. 12–1, pp. 8–
11) (Davis Dep., p. 127).14
Ms. Davis testified at her deposition that she “would
apologize for acting the way I did, getting out of hand.
There was no reason for that. I should have been more
responsible with my alcohol.” (Davis Dep., p. 128). She
also admitted that all of her actions on the night of April
9, 2011 were inappropriate, with the exception of biting
Officer Alaniz, because he allegedly had his hand over
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her mouth. (Id., pp. 132–33). Ms. Davis also testified that
she believed the officers were entitled to use a higher
degree of force on her that night; when asked if the
officers should have tased her, Ms. Davis responded: “If I
was that out of control like they thought I was, probably.”
(Id., p. 129).

D. Four–Point Restraint: Members may utilize a
four-point restraint to control aggressive resistance
that creates an imminent danger to anyone or when
other restraint tools have been ineffective.

V. Ms. Davis’ Injuries
*10 Ms. Davis alleges that she suffered the following
injuries: three broken teeth, bruises on her arms, legs,
back, head, and neck, and a headache. She testified that
she sought dental care for her teeth a few days after her
arrest, but otherwise never sought any immediate medical
attention for any of her injuries. (Davis Dep., p. 123). Ms.
Davis testified that she has neck and shoulder pain, but
admits that this pain did not manifest itself until April
2012, approximately one year after her arrest (Id., pp. 39,
122).

2. Members shall not “cinch down” the handcuffs,
flex-cuffs, or hobble.

Ms. Davis also testified that she suffers from emotional
distress, primarily due to her criminal charges, the
expense of hiring a defense attorney, her lengthy
probation term, and her fear that she will not be able to
complete nursing school and/or find employment due to
her criminal record. She also claims embarrassment from
being topless in front of so many people (Id., pp. 153–54,
236–37). Ms. Davis saw a mental health counselor for one
session in April 2013 (Id., p. 157). With respect to other
compensatory damages, Ms. Davis claims she missed one
day of work in 2012 due to her neck and shoulder pain
(Id., p. 154).

VI. Leesburg Police Department and Lake County
Sheriff’s Office Policies
In 2011, both the Leesburg Police Department and the
Lake County Sheriff’s Office had formal policies in place
which governed the use of force and restraints, including
four point restraints, and the provision of medical care to
arrestees.
The Leesburg Police Department’s General Order 16–2
governs the use of force, and states that “Officers will use
only the force that is reasonably necessary to affect lawful
objectives.” Further, “Officers will use only the degree of
force that is necessary to resolve a situation. Justification
for the use of force is limited to what the officer knows or
perceives at the time.” (Doc. 54–6, pp. 1, 3). With respect
to restraining tools, General Order 16–2 provides that
“Subjects shall be restrained in a manner so as not to
injure themselves or others.” (Id., p. 9). The General
Order also contains a section on four point restraints:

1. A four-point restraint involves securing the
subject’s feet to his/her hands from the rear, using
handcuffs, flex-cuffs, and/or a ripp-hobble.

3. The feet should not be brought past a 90–degree
angle to the body. This will provide the safest
method of utilizing the technique.
4. To prevent “positional asphyxia,” members will
roll the subject onto his/her side. Members shall
monitor any subject in a four-point restraint at all
times.
a. If an emergency exists, the member may transport
a four-point restrained subject out of the immediate
area. When possible, two members should transport.
The passenger member should observe the subject,
monitoring his/her color, breathing, and level of
consciousness. During hours of darkness, an internal
light source (e.g., flashlight or dome light) should be
used to provide a clear view of the subject when
natural light sources are not sufficient. The subject
will be monitored and repositioned as soon as it can
be done safely.
*11 b. If there is any doubt as to the subject’s
condition, members should immediately call
paramedics to the scene. Members shall continue to
closely monitor and assist the subject where possible
until paramedics arrive. The subject should be
transported to the hospital by ambulance when
needed. Whenever a four-point restrained subject is
transported by ambulance, a member should ride in
the ambulance.
(Doc. 54–6, pp. 9–10).
Lake County Sheriff’s Office’s procedures on the use of
force are contained in General Orders 4 and 29. General
Order 4 provides that “Deputies are permitted to use force
that is reasonable and necessary in order to protect
themselves or others from bodily harm; however, they
may use only that degree of force necessary to effect
lawful objectives and such use of force shall conform to
the provisions of Florida Statutes.” (Doc. 55–5, p. 1).
General Order 29 states that “Deputies will restrain all
persons arrested or taken into custody using authorized
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restraining devices. Such restraint devices include
handcuffs that are double-locking, double-locking leg
irons, and plastic flex cuffs.” (Doc. 55–5, p. 19). “The use
of handcuffs and leg irons in a four-point restraint is
authorized for violent or combative detainees in order to
keep them from injuring themselves, or others.” (Id., p.
20). In addition, the Sheriff’s Office has a policy that
requires a detainee to be evaluated by medical personnel
if the detainee is injured during an arrest. (Affidavit of
Lieutenant John Harrell, ¶ 7, Doc. 55–5).
Ms. Davis has not submitted any evidence of prior
incidents involving either the Lake County Sheriffs Office
or the Leesburg Police Department relating to the use of
four point restraints, dealing with nude or partially nude
arrestees, or denying medical care.15

Procedural History and The Second Amended
Complaint
Ms. Davis initially filed a 14–count complaint against the
Defendants in state court on October 9, 2012 (Doc. 2),
and the Defendants removed the case to this Court on
October 29, 2012 (Doc. 1). Ms. Davis then filed a 43–
count Amended Complaint against these same Defendants
(Doc. 11). On September 16, 2013, the Court granted the
Defendants’ motions to dismiss, and provided Ms. Davis
with an opportunity to file another amended pleading
(Doc. 24).
Ms. Davis filed her Second Amended Complaint on
October 14, 2013, asserting 20 claims against the
Defendants (Doc. 25). The Second Amended Complaint
consists of 32 pages, 184 numbered paragraphs, and 20
numbered counts (Doc. 25). Ms. Davis’ claims are for
municipal liability against the City of Leesburg and the
Sheriff of Lake County, Florida in his official capacity;
and individual capacity liability against four Leesburg
Police Officers (Christopher Alaniz, Kenneth Lane, Nick
Romanelli, and Ryan Abston); and three Lake County
Sheriff’s Deputies (Thomas Brown, Shawn Lukens, and
Richard Sylvester).16
Fifteen of Ms. Davis’ claims are brought under 42 U.S.C.
§ 1983, and are based on the following theories of relief:
(1) excessive force against the City of Leesburg, Sheriff
Borders, Lukens, Alaniz, Lane, Romanelli, Abston,
Brown, and Sylvester relating to her initial four point
restraints and transport to the police station (Counts I–III);
(2) excessive force against the City of Leesburg, Sheriff
Borders, Alaniz, and Sylvester relating to the forcing of
her face on the floor of the booking room, resulting in

three broken teeth (Counts IV–VI); (3) excessive force
against the City of Leesburg, Sheriff Borders, Lukens,
Alaniz, Lane, Romanelli, Abston, and Sylvester relating
to her second four point restraints and transport to the
Lake County Jail (Counts VI I–IX); (4) intrusion of
bodily privacy against the City of Leesburg, Sheriff
Borders, Lukens, Alaniz, Lane, Romanelli, Abston,
Brown, and Sylvester relating to the loss of her bikini top
and prolonged unclothed state (Counts X–XII); and (5)
denial of access to medical care against the City of
Leesburg, Sheriff Borders, Lukens, Alaniz, Lane,
Romanelli, Abston, Brown, and Sylvester (Counts XIII–
XV).
*12 Ms. Davis has also asserted three state law battery
claims: (1) against Lukens, Sylvester, Alaniz, and
Romanelli relating to her initial four point restraints
(Count XVI); (2) against Sylvester and Alaniz relating to
the breaking of her teeth at the police station (Count
XVII); and (3) against Sylvester and Lukens relating to
the second four point restraints (Count XVI II). Lastly,
Ms. Davis asserts a state law claim for intentional
infliction of emotional distress against Lukens, Abston,
Romanelli, Sylvester, and Alaniz (Count XIX), and a
claim against the City of Leesburg for negligent spoilation
of evidence relating to the preservation of the booking
room video recording (Count XX).

The Motions to Dismiss
In passing on a motion to dismiss under Rule 12(b)(6), the
Court is mindful that “[d]ismissal of a claim on the basis
of barebones pleadings is a precarious disposition with a
high mortality rate.” Int’l Erectors, Inc. v. Wilhoit Steel
Erectors Rental Serv., 400 F.2d 465, 471 (5th Cir.1968).
For the purposes of a motion to dismiss, the Court must
view the allegations of the complaint in the light most
favorable to plaintiff, consider the allegations of the
complaint as true, and accept all reasonable inferences
that might be drawn from such allegations. Speaker v.
U.S. Dep’t of Health & Human Servs., 623 F.3d 1371,
1379 (11th Cir.2010); Jackson v. Okaloosa County, Fla.,
21 F.3d 1532, 1534 (11th Cir.1994). Once a claim has
been stated adequately, it may be supported by showing
any set of facts consistent with the allegations of the
complaint. Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007).
In order to avoid dismissal, a complaint must allege
“enough facts to state a claim to relief that is plausible on
its face” and that rises “above the speculative level.”
Speaker, 623 F.3d at 1380 (citing Twombly, 550 U.S. at
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570, 127 S.Ct. at 1964–65, 1974). A claim is facially
plausible “ ‘when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.’ “ Id.
(quoting Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct.
1937, 1949, 173 L.Ed.2d 868 (2009)). The plausibility
standard requires that a plaintiff allege sufficient facts to
nudge his “claims across the line from conceivable to
plausible.” Twombly, 550 U.S. at 570, 127 S.Ct. at 1974.
Moreover, “[w]hile a complaint attacked by a Rule
12(b)(6) motion to dismiss does not need detailed factual
allegations, a plaintiff’s obligation to provide the grounds
of his entitlement to relief requires more than labels and
conclusions.” Id., 555 U.S. at 555, 127 S.Ct. at 1964–65.
Ms. Davis’ Second Amended Complaint satisfies these
standards. Her pleading sets forth all of the salient facts
necessary to support each of her 20 claims. She has
alleged the identity of the Defendants who have
purportedly violated her civil rights, and alleged sufficient
facts specifying the manner in which each of these
Defendants violated her rights. Ms. Davis has also alleged
facts supporting her state law tort claims, and has
identified the parties who allegedly engaged in such
wrongdoing. In other words, contrary to the Defendants’
arguments in their motions to dismiss (Docs.26–27), the
Court finds that Ms. Davis’ Second Amended Complaint
has corrected the deficiencies discussed in the Court’s
Order of September 16, 2013 (Doc. 24), and has complied
with the dictates of Fed.R.Civ.P. 8(a) and 10(b). Taking
the facts alleged in the light most favorable to Ms. Davis,
each of the claims can be reasonably inferred to
adequately state claims for relief, and to put the
Defendants on notice of the theories of liability asserted
against each of them.
*13 The Defendants also seek dismissal of the Second
Amended Complaint based on the defenses of qualified
immunity with respect to the § 1983 claims, and statutory
immunity pursuant to Fla. Stat. § 768.28(9) with respect
to the state law claims. These arguments, which require a
detailed, fact based analysis, are subsumed in the
Defendants’ respective motions for summary judgment,
and will be addressed in that section of this Order.17
Accordingly, the Defendants’
(Docs.26–27) will be Denied.

motions

to

The Summary Judgment Motions
I. Standard of Review

dismiss

Pursuant to Federal Rule of Civil Procedure 56(a), “[t]he
court shall grant summary judgment if the movant shows
that there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law.” In
applying this standard, the Court must examine the
materials on file and the record evidence “in the light
most favorable to the nonmoving party.” Samples on
Behalf of Samples v. Atlanta, 846 F.2d 1328, 1330 (11th
Cir.1988). When faced with a “properly supported motion
for summary judgment [the nonmoving party] must come
forward with specific factual evidence, presenting more
than mere allegations.” Gargiulo v. G.M. Sales, Inc., 131
F.3d 995, 999 (11th Cir.1997). The party opposing a
motion for summary judgment must rely on more than
conclusory statements or allegations unsupported by facts.
Evers v. Gen. Motors Corp., 770 F.2d 984, 986 (11th
Cir.1985) ( “conclusory allegations without specific
supporting facts have no probative value”).
At the summary judgment stage the judge’s function is
not to weigh the evidence and determine the truth of the
matter but to determine whether there is a genuine issue
for trial. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
249, 106 S.Ct. 2505, 2511, 91 L.Ed.2d 202 (1986). Some
degree of factual dispute is expected, but to successfully
counter a motion for summary judgment the factual
dispute must “affect the outcome of the suit” and must be
“such that a reasonable jury could return a verdict for the
nonmoving party.” Id. at 248, 106 S.Ct. at 2510.

II. The Section 1983 Individual Capacity Claims
Ms. Davis has alleged claims of excessive force, intrusion
of bodily privacy, and denial of medical care against the
seven Defendant police officers and sheriff’s deputies in
their individual capacities (the “Individual Defendants”).
Each of these Individual Defendants asserts the defense of
qualified immunity.

A. Qualified Immunity
“Qualified immunity protects government officials
performing discretionary functions from liability if their
conduct does not violate ‘clearly established statutory or
constitutional rights of which a reasonable person would
have known.’ ” Snider v. Jefferson State Cmty. Coll., 344
F.3d 1325, 1327 (11th Cir.2003) (quoting Hope v. Pelzer,
536 U.S. 730, 122 S.Ct. 2508, 153 L.Ed.2d 666 (2002)).
Qualified immunity is an immunity from suit rather than a
mere defense to liability, and it is effectively lost if a case
is erroneously permitted to go to trial. Mitchell v. Forsyth,
472 U.S. 511, 526, 105 S.Ct. 2806, 2815, 86 L.Ed.2d 411
(1985).
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she was transported, but did not intervene.
*14 To receive qualified immunity, a government official
must first prove that he was acting within his
discretionary authority. Gonzalez v. Reno, 325 F.3d 1228,
1234 (11th Cir.2003). Once the defendant establishes this,
the burden shifts to the plaintiff to show that qualified
immunity is not appropriate. Id. The Supreme Court has
established a two-part test to determine whether qualified
immunity should apply. The court must determine
whether the plaintiff’s allegations, if true, establish a
constitutional violation. Hope v. Pelzer, 536 U.S. 730,
736, 122 S.Ct. 2508, 2514, 153 L.Ed.2d 666 (2002). This
requires the court to determine whether the facts alleged,
taken in the light most favorable to the party asserting the
injury, show the officer’s conduct violated a constitutional
right. Gonzalez, 325 F.3d at 1234. The second prong of
the test requires the court to determine whether the right
was “clearly established” at the time of the violation.
Lewis v. City of West Palm Beach, Fla., 561 F.3d 1288,
1291 (11th Cir.2009) (quoting Saucier v. Katz, 533 U.S.
194, 201, 121 S.Ct. 2151, 2156, 150 L.Ed.2d 272 (2001)).
Following the Supreme Court’s clarification in Pearson v.
Callahan, 555 U.S. 223, 129 S.Ct. 808, 172 L.Ed.2d 565
(2009), these two determinations may be made in either
order at the discretion of the court. Lewis, 561 F.3d at
1291.
There is no dispute that each of the Individual Defendants
was at all times acting in within his discretionary
authority. Thus, the burden now shifts to Ms. Davis to
show that her constitutional rights were violated, and if
so, that such rights were clearly established as of April 9,
2011. The Court finds that Ms. Davis has failed to meet
this burden.

B. Excessive Force Claims Involving Restraints
Counts I and VII of the Second Amended Complaint
allege that Deputy Lukens, Officer Alaniz, Officer Lane,
Sergeant Romanelli, Officer Abston, Deputy Brown, and
Deputy
Sylvester
used
unreasonable
and
unconstitutionally excessive force against Ms. Davis
when they placed her in four point restraints at the time of
her arrest and again in the booking room, when they
carried her to the golf cart (during arrest) and patrol car
(to the Jail), and when she was transported in both
vehicles while laying on her stomach.18 These claims can
further be broken down into two categories: (1) the claims
against Deputy Lukens, Officers Alaniz and Lane, and
Deputy Sylvester—the officers who actually placed Ms.
Davis in the four point restraints and/or participated in her
transportation; and (2) the claims against Sergeant
Romanelli, Officer Abston, and Deputy Brown, who
witnessed the use of restraints and the manner in which

“The Fourth Amendment’s freedom from unreasonable
searches and seizures encompasses the plain right to be
free from the use of excessive force in the course of an
arrest.” Lee v. Ferraro, 284 F.3d 1188, 1197 (11th
Cir.2002). See also Graham v. Connor, 490 U.S. 386,
395, 109 S.Ct. 1865, 1871, 104 L.Ed.2d 443 (1989)
(“[C]laims that law enforcement officers have used
excessive force ... in the course of an arrest, investigatory
stop, or other ‘seizure’ ... should be analyzed under the
Fourth Amendment and its ‘reasonableness’ standard.”).
“In determining whether the officers’ force was
reasonable, [a court] must determine ‘whether a
reasonable officer would believe that this level of force is
necessary in the situation at hand.’ “ Mercado v. City of
Orlando, 407 F.3d 1152, 1157 (11th Cir.2005). The
court’s inquiry focuses on whether the officer’s actions
were “objectively reasonable in light of the facts and
circumstances confronting him, without regard to his
underlying intent or motivation.” Kesinger ex rel. Estate
of Kesinger v. Herrington, 381 F.3d 1243, 1248 (11th
Cir.2004) (internal citations omitted).
*15 To assess the reasonableness of the force used, “we
must balance the nature and quality of the intrusion on the
individual’s Fourth Amendment interests against the
importance of the governmental interests alleged to justify
the intrusion.” Scott v. Harris, 550 U.S. 372, 383, 127
S.Ct. 1769, 1778, 167 L.Ed.2d 686 (2007) (quoting
United States v. Place, 462 U.S. 696, 703, 103 S.Ct. 2637,
77 L.Ed.2d 110 (1983)). This “requires careful attention
to the facts and circumstances of each particular case,
including the severity of the crime at issue, whether the
suspect poses an immediate threat to the safety of the
officers or others, and whether he is actively resisting
arrest or attempting to evade arrest by flight.” Graham,
490 U.S. at 396, 109 S.Ct. at 1872. “[T]he reasonableness
of a ‘particular use of force must be judged from the
perspective of a reasonable officer on the scene, rather
than with the 20/20 vision of hindsight .’ “ Mercado, 407
F.3d at 1157 (quoting Graham, 490 U.S. at 396, 109 S.Ct.
at 1872). The court must also allow “for the fact that
police officers are often forced to make split-second
judgments—in circumstances that are tense, uncertain,
and rapidly evolving—about the amount of force that is
necessary in a particular situation.” Graham, 490 U.S. at
396–97, 109 S.Ct. at 1872. Moreover, “Fourth
Amendment jurisprudence has long recognized that the
right to make an arrest or investigatory stop necessarily
carries with it the right to use some degree of physical
coercion or threat thereof to effect it.” Id. at 396, 109
S.Ct. at 1871–72 (citations omitted).
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Based on the facts viewed in the light most favorable to
Ms. Davis, none of the Individual Defendants’ actions in
using four point restraints, carrying her, and placing her
on her stomach for transport (or failing to intervene in any
of these acts) constitute a violation of her Fourth
Amendment rights. Ms. Davis repeatedly admits that she
was extremely intoxicated on April 9, 2011, that her
behavior was out of control, and that she continuously and
violently kicked at, spit on, bit, or attempted to bite, the
various officers. She testified that she was resistant,
combative, belligerent, and refused to cooperate with the
officers because she was aggravated and “you can’t
reason with drunk people.” She further testified that she
did not stop resisting even when she was on the ground
with her hands and legs in cuffs. Ms. Davis even
acknowledged that the officers would have been justified,
in her opinion, in using a more severe degree of force by
deploying tasers in order to effect her compliance.
The undisputed facts also clearly show that the decision to
place Ms. Davis in four point restraints, both at the time
of her arrest and at the booking station, was in direct
response to her violent and resistant behavior. Deputy
Sylvester did not apply the four point restraints during
Ms. Davis’ arrest until she repeatedly kicked, spit and
struggled against the officers, including after she was in
handcuffs. And the officers did not apply the four point
restraints the second time until after she refused to calm
down, attempted to bite Deputy Sylvester on the leg, and
actually did bite Officer Alaniz on the hand. It is thus
undisputed that Ms. Davis was posing a clear and
immediate threat to the safety of herself and to others both
when she was arrested and at the booking station. Even
after Ms. Davis was restrained in leg cuffs and handcuffs,
she was still able to harm one officer and came close to
harming another. Moreover, in both instances when Ms.
Davis was placed in four point restraints, the officers
involved were aware that she had committed crimes of
violence. Indeed, Ms. Davis was charged with (and
pleaded no contest to) three felony counts of battery on
law enforcement officers and a felony count of resisting
arrest with violence.
*16 Under such circumstances it was not unreasonable to
use four point restraints on Ms. Davis to prevent her from
harming herself or others. See Lewis, 561 F.3d at 1292
(finding that use of a hobble restraint that was tightened to
form a hogtie was not sufficiently egregious to constitute
excessive force because suspect refused to sit upright, was
unable to remain calm and therefore “remained a safety
risk to himself and others.”); Garrett v. Athens–Clarke
County, Georgia, 378 F.3d 1274, 1280–81 (11th
Cir.2004) (finding police officers were entitled to
qualified immunity because it was not unconstitutionally

excessive force to pepper spray and fetter a suspect by
tying his wrists less than 12 inches from his ankles where
suspect continued to violently resist); Cottrell v. Caldwell,
85 F.3d 1480, 1488, 1492 (11th Cir.1996) (concluding
officers did not use excessive force, although arrestee
died of positional asphxia, where officers placed arrestee
in handcuffs and leg restraints after a 20–minute struggle
and put him in a prone position in the back of a police
car). See also Rubio v. Lopez, 445 Fed. Appx. 170 (11th
Cir. Aug.30, 2011) (using hobble restraint on suicidal
arrestee who would not stop kicking windows of patrol
car, including placing arrestee onto hot pavement during
the placement of the restraints, resulting in second degree
burns, did not constitute excessive force).
Ms. Davis’ makes two additional arguments that the
restraints were excessive: (1) that at the time of her arrest,
Deputy Sylvester used his K–9 nylon dog leash to restrain
her instead of an official nylon hobble device; and (2) that
her legs were tied at less than a 90 degree angle. These
arguments are without merit. First, Ms. Davis relies on the
Leesburg Police Department’s policies on four point
restraints to make these arguments—however, these
policies do not apply to Deputy Sylvester, who at all
times was governed by the Lake County Sheriff’s Office’s
restraint and use of force guidelines. Moreover, neither
the Leesburg Police Department, nor the Lake County
Sheriff’s Offices policies expressly prohibit the use of a
nylon dog leash to effect a four point restraint. Further,
the record evidence shows that there is very little
difference between the two materials, and Ms. Davis has
not made any argument or presented any evidence that the
use of the dog leash resulted in an invalid four point
restraint, or created any additional force beyond what
would have been applied with the hobble device. Ms.
Davis also ignores the fact that exigent circumstances
existed in the form of her own resistant and violent
behavior which necessitated restraining her quickly and
removing her from the rapidly growing crowd.
Ms. Davis’ claim that her legs were tied at a less than 90
degree angle fails because there is no evidence that her
legs were tied in an unreasonably restrictive manner.
Moreover, the Eleventh Circuit Court of Appeals has held
that tying a resistant suspect’s ankles a mere 12–inches
from his ankles (which would necessitate an angle of less
than 90 degrees) does not constitute excessive force.
Garrett, 378 F.3d at 1280–81.
*17 Ms. Davis also challenges the manner in which the
Defendants carried her out to the golf cart, and later to the
squad car. However, the record evidence shows that she
was carried in an appropriate manner. Each time, three to
four officers were used to carry her—one by each
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shoulder and at least one carrying her legs. The video in
the booking room further demonstrates that contrary to
Ms. Davis’ testimony, she was not “carried like a
suitcase” but rather was escorted out in the most
reasonable and least forceful manner. There are also no
allegations or evidence that she was jostled or bumped
into any walls, or that any officers groped or harmed her
while she was being carried.
Lastly, relying on Leesburg Police Department policy,19
Ms. Davis complains that the Individual Defendants used
unconstitutionally excessive force when they placed her
on her stomach in the back seat of the golf cart and the
back seat of the patrol car for transport. This argument is
also without merit. As discussed in detail, Ms. Davis was
continuing to resist, struggle, and fight with the officers
throughout her arrest and detention at the booking room.
Safety concerns required the removal of Ms. Davis from
the Bike Fest as expeditiously as possible and patrol cars
were not readily available. Moreover, the record evidence
shows that the back seat of the golf cart was not large
enough to place Ms. Davis entirely on her side—the two
officers who monitored her had to stand on the sides of
the golf cart—and, more importantly, Ms. Davis’ head
was tilted so that she could breath freely. Lastly, Ms.
Davis has not submitted any evidence suggesting that her
head also was not tilted while in the back of the patrol car,
or that she had any problems breathing at any point in
time. In sum, the Court is not persuaded by any of Ms.
Davis’ arguments.
This Court must be mindful of Graham’s explicit
recognition of, and allowance for, a measure of deference
to police judgment given the “tense, uncertain and rapidly
evolving” circumstances that police often confront. 490
U.S. at 396–97, 109 S.Ct. at 1871–72. In light of the
totality of the circumstances, the actions of Deputy
Sylvester, Officer Alaniz, and Deputy Lukens did not
constitute excessive force and did not violate Ms. Davis’
Fourth Amendment rights. Because the Court finds that
there was no application of excessive force, the Court also
finds that there was no violation of Ms. Davis’ civil rights
that required any intervention on the part of the other
Defendants. Therefore, Ms. Davis’ claims that Officers
Lane and Abston, Sergeant Romanelli, and Deputy Brown
failed to take action cannot go forward. Summary
judgment will be granted on Counts I and VII due to the
absence of a constitutional violation.20

C. Excessive Force Claims Involving Broken Teeth
Ms. Davis’ third excessive force claim is asserted in
Count IV of her Second Amended Complaint. She alleges
that while she was still in handcuffs and leg restraints

sitting on the floor of the booking room, that Officer
Alaniz
and
Deputy
Sylvester
engaged
in
unconstitutionally excessive force when they smashed her
face into the floor of the booking room, breaking three of
her teeth, and kept her head down on the floor for almost
two minutes.
*18 The law of the Circuit holds that using unjustified
force on a restrained, non-aggressive, compliant, and
non-resistant person is considered unconstitutionally
excessive force. See Lee, 284 F.3d at 1198; Slicker v.
Jackson, 215 F.3d 1225, 1233 (11th Cir.2000); Priester v.
City of Riviera Beach, Florida, 208 F.3d 919, 927 (11th
Cir.2000). See also Saunders v. Duke, ––– F.3d ––––,
2014 WL 4403045 (11th Cir. Sep.8, 2014) (defendant
who alleged that his head was slammed against the
pavement with extreme force after he had been
handcuffed, was not resisting, and was lying prone on the
ground stated a claim for excessive force); Runge v.
Snow, 514 Fed. Appx. 891 (11th Cir. Mar.27, 2013)
(holding the gratuitous use of force when a criminal
suspect is detained and not resisting arrest constitutes
excessive force); Hilger v. Velazquez, 463 Fed. Appx. 847
(11th Cir. Mar.26, 2012) (finding officers were not
entitled to qualified immunity when they slammed a
handcuffed and non-resisting woman against a wall and
then continued to kick her after she fell to the floor).
However, this is not such a case.
Although Ms. Davis’ testimony is somewhat inconsistent
concerning the facts of this claim,21 she admits that her
face was forced to the ground only after she attempted to
bite Deputy Sylvester on the leg. She also admits that she
was wriggling around, screaming, cursing, and
non-compliant while in the booking room, and did not
stop wriggling around until she had been held to the
ground by Deputy Sylvester for close to two minutes.
And, she admits that she bit Officer Alaniz on the hand.
Clearly, even though Ms. Davis was restrained, she was
continuing to resist and was continuing to attempt to
cause injury to officers.
It is also clear that any reasonable fact finder would
conclude that Deputy Sylvester did not use any more
force than necessary to subdue Ms. Davis. He forced her
head to the floor in direct response to her attempt to bite
him. He did not hit her, kick her, or deploy any weapons
such as a taser or pepper spray. And once Ms. Davis
calmed down, he immediately released her and walked
out of the booking room. In such circumstances, the Court
cannot say that Deputy Sylvester’s restraint of Ms. Davis
by forcing her head down to the ground was unreasonable
and unconstitutionally excessive. And although Ms. Davis
suffered serious injuries in the form of three broken teeth
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and bruising, these injuries were not the result of
disproportionate or excessive force, but were rather the
result of objectively reasonable actions taken by Deputy
Sylvester to secure a continually resisting and violent
suspect. See Buckley v. Haddock, 292 Fed. Appx. 791
(11th Cir. Sept.9, 2008) (finding qualified immunity
applied where officer deployed taser on suspect who was
handcuffed but continued to resist and refused to comply
with instructions).
Summary judgment is also warranted in favor of Officer
Alaniz as the evidence clearly shows he was not involved
in any use of force against Ms. Davis in the booking
room. Contrary to Ms. Davis’ allegations, the booking
room video recording shows that Officer Alaniz did not
force Ms. Davis’ head to the ground, nor does it show any
officer grabbing Ms. Davis by the hair. Instead, the video
recording depicts Officer Alaniz walking over to Deputy
Sylvester after Ms. Davis’ head was already on the
ground, and kneeling next to her. After 12 seconds
(during which time it appears that Ms. Davis bit him)
Officer Alaniz gets up, walks away, and has no further
contact with Ms. Davis. These undisputed facts
demonstrate that Officer Alaniz did not engage in any
force, much less excessive force, with respect to Ms.
Davis.
*19 And even if these Defendants’ actions were excessive
under the Fourth Amendment, both Officer Alaniz and
Deputy Sylvester would be entitled to qualified immunity
because the law was not clearly established as of April 9,
2011 that his actions violated Ms. Davis’ constitutional
rights. “For qualified immunity to be surrendered,
pre-existing law must dictate, that is, truly compel (not
just suggest or allow or raise a question about) the
conclusion for every like-situated, reasonable government
agent that what defendant is doing violates federal law in
the circumstances.” Jenkins by Hall v. Talladega City Bd.
of Educ., 115 F.3d 821, 823 (11th Cir.1997) (quoting
Lassiter v. Alabama A & M Univ., 28 F.3d 1146, 1150
(11th Cir.1994) (en banc)). To prove that the law was
“clearly established,” a plaintiff may point to either
(1) earlier case law from the
Supreme Court, [the Eleventh
Circuit], or the highest court of the
pertinent state that is materially
similar to the current case and
therefore provided clear notice of
the violation or (2) general rules of
law from a federal constitutional or
statutory provision or earlier case
law that applied with ‘obvious
clarity’ to the circumstances,

establishing
clearly
the
unlawfulness of the Defendants’
conduct.
Long v. Slaton, 508 F.3d 576, 584 (11th Cir.2007) (citing
Marsh v. Butler Cnty., 268 F.3d 1014, 1031–33 (11th
Cir.2001) (en banc)). A plaintiff may also show that an
“official’s conduct ‘was so far beyond the hazy border
between excessive and acceptable force that [the official]
had to know he was violating the Constitution even
without caselaw on point.’ ” Priester, 208 F.3d 919, 926
(11th Cir.2000) (quoting Smith v. Mattox, 127 F.3d 1416,
1419 (11th Cir.1997)).
The Court has canvassed the decisional authority of the
United States Supreme Court, the Eleventh Circuit Court
of Appeals, and the Supreme Court of Florida and has
been unable to find a single case holding that a law
enforcement officer used excessive force against a suspect
who was in restraints but continued to resist and engage in
violent behavior. To the contrary, every decision the
Court has reviewed has reaffirmed the legal principle that
an officer may not continue to use force after a suspect
stops resisting. Thus, there is a complete absence of
binding precedent as of April 9, 2011 establishing that the
use of force against a person in handcuffs under
materially similar facts constitutes a Fourth Amendment
violation. Instead, the general rules of law in existence at
that time strongly suggest that Deputy Sylvester’s actions
towards Ms. Davis—who, it cannot be overstated, was
struggling and attempting to cause physical injury to other
officers—were reasonable. For these reasons, the Court
finds that Deputy Sylvester’s conduct was not so far
beyond the border of acceptable force that he had to know
he was violating the constitution.
Summary judgment will be granted as to Count IV.

D. Intrusion of Bodily Privacy Claims
*20 Count X of Ms. Davis’ Second Amended Complaint
is a claim against Deputy Lukens, Officer Alaniz, Officer
Lane, Sergeant Romanelli, Officer Abston, Deputy
Brown, and Deputy Sylvester for intrusion of bodily
privacy. Ms. Davis alleges that “Defendants were aware
that while hog-tied by a dog leash she could not cover
herself and forced her to remain in this degrading state for
an extended period of time in violation of her right to
privacy of her unclothed body.” (Doc. 25, ¶ 108). Ms.
Davis further alleges that these Defendants “gawked” at
her breasts and made crude remarks and jokes.
Prisoners and pretrial detainees have a constitutional right
to bodily privacy. Fortner v. Thomas, 983 F.2d 1024,
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1026 (11th Cir.1993) (finding right as to prisoners);
Powell v. Barrett, 541 F.3d 1298, 1314 n. 7 (11th
Cir.2008) (“jail inmates retain a right to bodily privacy
that implicates the Fourth Amendment”). See also Bell v.
Wolfish, 441 U.S. 520, 535, 99 S.Ct. 1861, 1872, 60
L.Ed.2d 447 (1979) (pretrial detainees have due process
rights under Fourteenth Amendment); Cook v. Sheriff of
Monroe County, 402 F.3d 1092, 1115 (11th Cir.2005) (the
legal standards under the Eighth Amendment for prison
inmates are the same as those under the Fourteenth
Amendment for pretrial detainees). This right to bodily
privacy encompasses a pretrial detainee’s protection from
the involuntary exposure of a detainee’s genitals in the
presence of people of the other sex, which “may be
especially demeaning and humiliating.” Webb v. White,
2008 WL 4889116 at *2 (M.D.Fla. Nov.12, 2008)
(quoting Fortner, 983 F.2d at 1030). Under the facts of
this case, the Court finds that Ms. Davis’ right to bodily
privacy was not violated.
The cases in this Circuit that have found a violation of a
right to bodily privacy have uniformly held that the
violation occurred when the officers caused the pretrial
detainee or inmate to be exposed and engaged in some
additionally offensive conduct. For example, in Fortner,
the male prisoners claimed that female officers solicited
them to “masturbate and otherwise exhibit their genitals
for the female officers’ viewing.” 983 F.2d at 1027. And
in Boxer X v. Harris, 437 F.3d 1107, 1111 (11th
Cir.2006), the Eleventh Circuit found that a male prisoner
stated a claim for violation of his privacy rights where he
alleged that a female officer solicited him to masturbate
for her viewing. These cases involved factual scenarios
much more egregious than that presented by the evidence
in this case.
Ms. Davis contends that she was kept in a state of undress
for a prolonged period of time, and that officers gawked
at her and made crude comments about her. However, the
undisputed material facts show that Ms. Davis became
topless during the course of her struggles with the law
enforcement officers. The undisputed facts further show
that the officers removed Ms. Davis from the scene of her
arrest, without immediately covering her breasts, due to
her continued violent resistance, and the risk of escalating
violence from a rapidly growing crowd. Even more
damning, is the fact that Ms. Davis has admitted that she
refused to allow anyone, including her best friend, to
attempt to cover her up once she was in the booking
room—testimony that is corroborated by the video
recording from the booking room. The video recording
further shows that Ms. Davis’ continued violent behavior
necessitated the immediate removal of her person from
the booking room to the Jail. In fact, Ms. Davis has

admitted that she wouldn’t let anyone cover her up at the
Jail until more than an hour had passed.
*21 This is simply not a case where any officers violated
Ms. Davis’ privacy rights or left her unclothed for no
legitimate law enforcement purpose—to the contrary, the
facts show that Ms. Davis herself chose to remain
unclothed for a large portion of the events in question,
while officers were attempting to clothe her, not the other
way around. Cf. Mitchell v. Stewart, 2014 WL 2617275
(M.D.Ga. June 12, 2014) (finding no defense of qualified
immunity where sheriff’s deputies escorted arrestees out
of their house nearly naked and transported them to jail
with their breasts, buttocks, and genitalia exposed, where
deputies offered no legitimate law enforcement purpose
for escorting arrestees out of their home without enough
clothes to cover their private areas).
Ms. Davis also has not established a constitutional
violation based on her allegations that the Defendants
gawked at her and/or made crude comments. First, her
own testimony shows that she has no recollection of any
officers staring or gawking at her breasts, and she could
not remember any comments made by any officers.
(Davis Dep., pp. 140–41). Second, every court to consider
the issue, including this Circuit, has held that using
abusive or foul language, including threatening language
and gestures by a custodial officer, does not amount to a
constitutional violation. See Evans v. City of Zebulon,
Ga., 351 F.3d 485, 495–96 (11th Cir.2003), vacated on
other grounds, rehearing en banc, 407 F.3d 1272 (11th
Cir.2005); Doe v. Gooden, 214 F.3d 952, 955 (8th
Cir.2000); McFadden v. Lucas, 713 F.3d 143, 146 (5th
Cir.1983); Collins v. Cundy, 603 F.2d 825, 827 (10th
Cir.1979); Johnson v. Glick, 481 F.2d 1028, 1033 (2nd
Cir.1973); T.W. ex rel. Wilson v. School Bd. of Seminole
County, Fla., 2009 WL 1140101 at * 5 (M.D.Fla. Apr.28,
2009).22
Summary judgment will be granted as to Count X.

E. Denial of Medical Care Claims
Count XIII of the Second Amended Complaint asserts a
claim for denial of access to medical care against
Defendants Deputy Lukens, Officer Alaniz, Officer Lane,
Sergeant Romanelli, Officer Abston, Deputy Brown, and
Deputy Sylvester based on their failure to provide Ms.
Davis with emergency medical care for her broken teeth.
In her response in opposition to summary judgment, Ms.
Davis “concedes that after discovery denial of medical
care counts are not appropriate against other officers and
drops all of them except for Sylvester.” (Doc. 67, p. 16).23
Summary judgment will therefore be granted as to
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Lukens, Alaniz, Lane, Romanelli, Abston, and Brown.
Ms. Davis’ basic claim is that she was denied proper
medical care for her broken teeth, and that her need for
care was apparent. (Davis Dep., pp. 221–222; Doc. 67, p.
16) Because she had not been convicted at the time she
allegedly required medical care, the Eighth Amendment
has no application to this claim; rather, the relevant
constitutional provision is the due process clause of the
Fourteenth Amendment. City of Revere v. Massachusetts
Gen. Hosp., 463 U.S. 239, 244, 103 S.Ct. 2979, 2983, 77
L.Ed.2d 605 (1983). That clause “require[s] the
responsible government or governmental agency to
provide medical care to persons ... who have been injured
while being apprehended by police.” Id. at 245–46, 103
S.Ct. at 2983.
*22 The Eleventh Circuit applies the “deliberate
indifference” standard to claims of improper medical care
by plaintiffs like Ms. Davis. See Aldridge v. Montgomery,
753 F.2d 970, 972 (11th Cir.1985). To prove “deliberate
indifference” to a serious medical need, a plaintiff must
show “ ‘(1) subjective knowledge of a risk of serious
harm; (2) disregard of that risk; (3) by conduct that is
more than [gross] negligence.’ “ Youmans v. Gagnon, 626
F.3d 557, 564 (11th Cir.2010) (quoting Townsend v.
Jefferson Cnty., 601 F.3d 1152, 1158 (11th Cir.2010)
(quoting Bozeman v. Orum, 422 F.3d 1265, 1272 (11th
Cir.2005)). “The best response to a serious medical need
is not required by federal law in these cases.” Id. Rather,
it is a fact specific inquiry, dependent in large part on the
nature of the suspect’s injury. A plaintiff must also show
that she was suffering from a “serious medical need,”
which is defined as “one that has been diagnosed by a
physician as mandating treatment or one that is so
obvious that even a lay person would easily recognize the
necessity for a doctor’s attention.” Farrow v. West, 320
F.3d 1235, 1243 (11th Cir.2003) (citations omitted). See
also Farmer v. Brennan, 511 U.S. 825, 934, 114 S.Ct.
1970, 1977, 128 L.Ed.2d 811 (1994) (holding that a
serious medical need is one that, if left unattended,
“pos[es] a substantial risk of serious harm.”).
The Eleventh Circuit has recognized that “[i]n certain
circumstances, the need for dental care combined with the
effects of not receiving it may give rise to a sufficiently
serious medical need to show objectively a substantial
risk of serious harm.” Farrow, 320 F.3d at 1243–44. In
Farrow, the Court of Appeals found that the plaintiff, a
state prisoner, established a serious dental need based on
evidence demonstrating “pain, continual bleeding and
swollen gums, two remaining teeth slicing into gums,
weight loss, and continuing medical problems.” Id., at
1244–45. See also Noel v. Hewett, 2013 WL 3289028

(S.D.Ga. June 28, 2013) (finding a state inmate
demonstrated a serious medical need through evidence
revealing “severe and longstanding dental problems at the
time he was seen by the defendants, including advanced
periodontitis, tooth deterioration and decay, cracked and
broken teeth, a failed root canal, dental infections,
missing fillings, and other problems likely to result in
episodes of significant pain.”).
Ms. Davis’ complaints about her three broken teeth do not
reach the same level of seriousness of the dental issues in
Farrow and Noel. However, the Court will presume for
the moment that Ms. Davis can establish that she suffered
from a serious medical condition. And taking the facts in
the light most favorable to Ms. Davis, it is further
established that Deputy Sylvester forced her head to the
ground, after which she repeatedly complained about her
“busted teeth.” The facts further demonstrate that Deputy
Sylvester heard Ms. Davis’ complaints, and observed that
she had at least one broken tooth. Lastly, the facts show
that Deputy Sylvester did not report Ms. Davis’
complaints to anyone, and did not attempt to provide her
with any medical or dental care. Rather, after he removed
his hand from the back of her neck, he simply left the
booking room. Thus, it is at least arguable that Ms. Davis
is able to establish deliberate indifference on the part of
Deputy Sylvester.
*23 What makes this a close case, however, is the fact
that within five minutes of Deputy Sylvester leaving the
booking room, the other officers transported Ms. Davis to
the Jail, where she remained for several hours and
received some medical care. Thus, in order for this claim
to survive, Ms. Davis would have to pursue a legal theory
that at the time she was arrested, as soon as she
complained about her “busted teeth,” Deputy Sylvester
should have immediately ceased all booking procedures
and directed that Ms. Davis receive emergency dental
care, rather than have her transported to the Jail a few
minutes later where medical treatment was also available.
Indeed, Ms. Davis concedes that she “must rely on the jail
authorities to treat her medical needs.” (Doc. 67, pp. 16–
17).24 Under these facts, the Court is hard pressed to find
that Deputy Sylvester engaged in conduct that was more
than gross negligence. Cf. Youmans v. Gagnon, 626 F.3d
557 (11th Cir.2010) (four hour delay in obtaining medical
treatment for detainee with visible cuts and bruises does
not constitute deliberate indifference); Kane v. Hargis,
987 F.2d 1005, 1008–09 (4th Cir.1993) (concluding that
four hour delay in seeking medical treatment for “cracked
teeth, a cut nose, and a bruised face” was not a
constitutional violation where there was “no indication
these injuries required immediate medical attention.”).
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More importantly, even if Deputy Sylvester’s conduct
equated to a violation of Ms. Davis’ Fourteenth
Amendment rights, this claim would still fail as Ms.
Davis has not shown that her right to immediate medical
treatment was clearly established at the time her teeth
were broken. Ms. Davis has not cited, and the Court has
been unable to locate, a single Supreme Court, Eleventh
Circuit Court of Appeals, or Supreme Court of Florida
decision in existence as of April 9, 2011 holding that
three broken teeth constituted a serious medical condition
for which a short delay in treatment would be
unconstitutional. Rather, the only cases the Court has
been able to locate involved far more detailed and
obviusly serious dental injuries, with related medical
issues, and delays in treatment ranging from weeks to
months. Farrow, 320 F.3d at 1243–45. The Court cannot
say that Farrow truly compelled “the conclusion for all
reasonable, similarly situated public officials that what
[Deputy Sylvester was] doing violated [Ms. Davis’]
federal rights in the circumstances.” Gilmore v. Hodges,
738 F.3d 266, 278 (11th Cir.2013) (citations omitted).25
“[O]fficials are not obligated to be creative or imaginative
in drawing analogies from previously decided cases.”
Coffin v. Brandau, 642 F.3d 999, 1015 (11th Cir.2011)
(quoting Adams v. St. Lucie Cnty. Sheriff’s Dep’t., 962
F.2d 1563, 1575 (11th Cir.1992)). For the purposes of
qualified immunity, it would not have been obvious to a
reasonable officer that prior binding case law inevitably
compelled a finding that Deputy Sylvester’s actions were
unconstitutional.
*24 Summary judgment will be granted as to Count XI II.

III. The Muncipal Liability Claims
Ms. Davis has also asserted 10 claims against the City of
Leesburg and the Sheriff of Lake County based on the use
of the four point restraints (Counts II–III, VIII–IX),
Deputy Sylvester’s smashing of her face on the booking
room floor (Counts V–VI), the exposure of her bare
breasts (Counts XI–XII) and the denial of access to
medical care for her broken teeth (Counts XIV–XV). Ms.
Davis contends that this purported use of excessive force,
invasion of her bodily privacy rights, and deliberate
indifference to her serious medical needs were all caused
by a policy, custom, or practice of the City and/or the
Sheriff. Summary judgment is warranted as to each of
these claims for several reasons.26
“For liability purposes, a suit against a public official in
his official capacity is considered a suit against the local
government entity he represents.” Owens v. Fulton
County, 877 F.2d 947, 951 n. 5 (11th Cir.1989). The
doctrine of respondeat superior does not apply in actions

under § 1983, and a municipality or a government agency
“may only be held liable under 42 U.S.C. § 1983 when
the injury caused was a result of municipal policy or
custom.” Lewis v. City of West Palm Beach, Fla., 561
F.3d 1288, 1293 (11th Cir.2009). A municipal policy or
custom is “a persistent and wide-spread practice.” Church
v. City of Huntsville, 30 F.3d 1332, 1345 (11th Cir.1994).
A plaintiff must establish, not only that the policy or
custom existed, but also that “actual or constructive
knowledge of such custom” is attributable to municipal
officials. Id. Therefore, “random acts or isolated
incidents” are generally not enough to establish municipal
or governmental liability. Id.
As an initial matter, each of Ms. Davis’ municipal
liability claims are deficient because, as discussed at
length, supra, the undisputed facts demonstrate that she
has not suffered any violations of her constitutional rights.
In order to establish municipal liability under § 1983, a
plaintiff must first establish that one or more of her
constitutional rights were violated. Rooney v. Watson, 101
F.3d 1378, 1381 (11th Cir.1996); Vineyard v. County of
Murray, Ga., 990 F.2d 1207, 1211 (11th Cir.1993).
And even if Ms. Davis were able to establish a violation
of her constitutional rights, her municipal liability claims
would fail because she has not identified any policy,
practice, or custom that caused her injuries. Board of
Cnty. Commis of Bryan Cnty., Okla. v. Brown, 520 U.S.
397, 403, 117 S.Ct. 1382, 1388, 137 L.Ed.2d 626 (1997)
(“[A] plaintiff seeking to impose liability on a
municipality under § 1983 [must] identify a municipal
‘policy’ or ‘custom’ that caused the plaintiff’s injury.”). A
plaintiff may establish liability pursuant to a municipal
policy when “a deliberate choice to follow a course of
action is made from among various alternatives by the
official or officials responsible for establishing final
policy with respect to the subject matter in question.”
Pembaur v. City of Cincinnati, 475 U.S. 469, 483, 106
S.Ct. 1292, 1300, 89 L.Ed.2d 452 (1986). “To prove §
1983 liability against a municipality based on custom, a
plaintiff must establish a widespread practice that,
although not authorized by written law or express
municipal policy, is so permanent and well settled as to
constitute a ‘custom or usage’ with the force of law.”
Griffin v. City of Opa–Locka, 261 F.3d 1295, 1308 (11th
Cir.2001) (quotation omitted).
*25 Ms. Davis has not pointed to any City or Sheriff
policies relating to the use of four point restraints, the use
of force in general, or the provision of medical care that
caused any of Ms. Davis’ alleged injuries. And, she has
not provided any evidence establishing a widespread
practice by either the City or the Sheriff’s Office of
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improperly using four point restraints, excessive force,
permitting female inmates to remain in unclothed states,
or denying or delaying medical care. To the contrary, the
City has submitted the deposition testimony of Chief of
Police William Chrisman, and the Sheriff’s Office has
submitted the affidavit of Lieutenant John Herrell
(Docs.54–9, 55–5). This testimony demonstrates that both
the City and the Sheriff’s Office had in place as of April
9, 2011, policies governing the use of force during an
arrest, including the use of restraints, and the provision of
medical care to arrestees. This evidence further shows
that there was no widespread history of excessive force
violations involving the use of restraints, or denial of
medical care.
In response Ms. Davis argues that the City and the
Sheriff’s Office should be liable under two theories. First,
that the City and the Sheriff’s Office failed to adequately
train or supervise their officers. And second, that the City
and the Sheriff’s Office ratified the purported
constitutional violations of their officers by failing to
properly investigate Ms. Davis’ April 11, 2011 complaint,
failing to discipline the officers, and by later giving them
“glowing performance reviews” and “continued
affirmation of their actions.” (Doc. 67, pp. 13–16, 18).

A. Failure to Train
A “[m]unicipal policy or custom may include a failure to
provide adequate training if the deficiency ‘evidences a
deliberate indifference to the rights of its inhabitants.’ “
Lewis, 561 F.3d at 1293 (quoting City of Canton v.
Harris, 489 U.S. 378, 388, 109 S.Ct. 1197, 1205–06, 103
L.Ed.2d 412 (1989)). “To establish a [municipality’s]
deliberate indifference, ‘a plaintiff must present some
evidence that the municipality knew of a need to train
and/or supervise in a particular area and the municipality
made a deliberate choice not to take any action.’ “ Id.
(quoting Gold v. City of Miami, 151 F.3d 1346, 1350
(11th Cir.1998)). “A [municipality] may be put on notice
in two ways”—if it is aware of “a pattern of constitutional
violations” but “nevertheless fails to provide adequate
training” or “if the likelihood for constitutional violation
is so high that the need for training would be obvious.” Id.
“In resolving the issue of [a municipality’s] liability, ‘the
focus must be on the adequacy of the training programs in
relation to the tasks the particular officers must perform,’
and not merely on the training deficiencies for a particular
officer.” Id. (quoting City of Canton, 489 U.S. at 390, 109
S.Ct. at 1205–06). “It is thus irrelevant what training each
specific officer present at the scene was given or
retained.” Id.

authority to support this claim. Rather, she simply and
repeatedly broadly states that the City and the Sheriff’s
Office “failed to adequately train, supervise, or discipline
deputies for acting against their own policies and
procedures.” (Doc. 67, pp. 13–16, 18). She has not come
forward with any evidence of prior incidents of excessive
force, improper use of restraints, failure to clothe a
partially naked arrestee, or denial of medical care such
that either the City or the Sheriff would be on notice that
their officers and deputies were insufficiently trained in
these areas. The absence of such evidence alone is fatal to
Ms. Davis’ argument. Before municipal liability can arise
based on the failure to establish a training policy or
procedure, “the need for such training must be plainly
obvious to Department decision makers.” Wright v.
Sheppard, 919 F.2d 665, 674 (11th Cir.1990). The need
for training is not plainly obvious unless there is
“evidence of a history of widespread abuse.” Id. See also
Rocker v. City of Ocala, Fla., 355 Fed. Appx. 312, 314
(11th Cir. Dec.3, 2009).
Instead, Ms. Davis makes much of the fact that the
Individual Defendants did not comply with Leesburg
Police Department policies when they used a K–9 nylon
dog leash to effect the four point restraints, tied Ms.
Davis’ legs at less than a 90 degree angle, and transported
her on her stomach instead of on her side. However, this
argument is weakened by the undisputed fact that these
policies do not apply to any of the deputy sheriffs, and
because the policies do not explicitly prohibit the
behavior Ms. Davis references. Moreover, the training
deficiencies of any particular officer (assuming such
deficiencies existed) do not create municipal liability.
Lewis, 561 F.3d at 1293.
Ms. Davis also focuses on the events that transpired on
April 9, 2011. She argues that the Individual Defendants’
actions were so clearly excessive, coupled with the fact
that no other officers intervened, that a custom, policy or
practice of inadequate training must have existed. This
argument is without merit as a single event cannot
establish a municipal policy or custom, or a lack of
adequate training. Craig v. Floyd Cnty., 643 F.3d 1306,
1310 (11th Cir.2011) (“ ‘Proof of a single incident of
unconstitutional activity is not sufficient to impose
liability’ against a municipality.”) (quoting City of Okla.
City v. Tuttle, 471 U.S. 808, 105 S.Ct. 2427, 85 L.Ed.2d
791 (1985)). “A pattern of similar constitutional
violations is ordinarily necessary. A single incident would
not be so pervasive as to be a custom because a custom
must be such a longstanding and widespread practice that
it is deemed authorized by the policymaking officials
because they must have known about it but failed to stop
it.” Id. (internal citations omitted).

*26 Ms. Davis does not provide any evidence or legal
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Summary judgment will be granted in favor of the City
and the Sheriff as to all of Ms. Davis’ § 1983 municipal
liability claims.
B. Ratification
Ms. Davis next argues that the City and the Sheriff should
be held liable under a ratification theory. Specifically, she
contends that the City’s investigation into her April 9,
2011 complaint was cursory, and the Sheriff did not
conduct any investigation. She also references the fact
that none of the Individual Defendants received any
discipline for her arrest, and that many of the officers and
deputies later received above average annual performance
evaluations.
*27 In order to establish liability under § 1983 under a
ratification theory, Ms. Davis must show a “persistent
failure to take disciplinary action against officers” who
use excessive force, deny medical care, or violate bodily
privacy, which “can give rise to the inference that a
municipality has ratified conduct, thereby establishing a
‘custom’ within the meaning of Monell [v. Department of
Social Services, 436 U.S. 658, 90 S.Ct. 2018 (1978) ].”
Fundiller v. City of Cooper City, 777 F.2d 1436, 1443
(11th Cir.1985). See also Church v. City of Huntsville, 30
F.3d 1332, 1345 (11th Cir.1994) (“A municipality’s
failure to correct the constitutionally offensive actions of
its police department may rise to the level of a ‘custom or
policy’ if the municipality tacitly authorizes these actions
or displays deliberate indifference toward the police
misconduct.”).
The problem with Ms. Davis’ argument, as noted above,
is that she cannot point to a widespread practice of
excessive force, denial of medical care, or violations of
bodily privacy to begin with. Without that, her contention
that the City or the Sheriff deliberately ignored an
unconstitutional custom or policy has been cut off at the
knees. Moreover, “[a]n inadequate investigation
following the subject incident will not sustain a claim of
municipal liability, because after-the-fact inadequate
investigation could not have been the legal cause” of Ms.
Davis’ injuries. Feliciano v. City of Miami Beach, 847
F.Supp. 1359, 1367 (S.D.Fla.2012). And even if
after-the-fact actions could form the basis for a
ratification claim in this case, Ms. Davis has not presented
any evidence showing that the final policymakers—the
Chief of Police and the Sheriff—knew of Ms. Davis’
arrest, had an opportunity to review her arrest, and
approved her arrest and detention. See City of St. Louis v.
Praprotnik, 485 U.S. 112, 127, 108 S.Ct. 915, 926, 99
L.Ed.2d 107 (1988) (“If the authorized policymakers
approve a subordinate’s decision and the basis for it, their
ratification would be chargeable to the municipality
because their decision is final.”).

IV. State Law Claims
The five remaining claims in Ms. Davis’ Second
Amended Complaint assert state law torts for battery
(Counts XVI–XVI II), intentional infliction of emotional
distress (Count XIX), and negligent spoilation of evidence
(Count XX).27 Two of the battery claims (Counts XVI and
XVII) are alleged against Deputy Lukens, Deputy
Sylvester, Officer Alaniz, and Sergeant Romanelli, and
relate to the use of the four point restraints and Ms. Davis’
transport to the booking room and Jail. Summary
judgment shall be granted as to these claims because
under Florida law, these law enforcement officers are
entitled to use reasonable force to carry out a lawful arrest
without opening themselves to individual tort liability.
City of Miami v. Sanders, 672 So.2d 46, 47
(Fla.Dist.Ct.App.1996) (“an officer is liable for damages
only where the force used is clearly excessive.”). See also
Fla. Stat. § 776.05(1) (“The officer is justified in the use
of any force.... Which he or she reasonably believes to be
necessary to defend himself or herself or another from
bodily harm while making the arrest.”). The Court has
previously determined that the force used to place Ms.
Davis in four point restraints was reasonable and not
clearly excessive.
*28 Summary judgment shall also be granted as to the
third battery claim (Count XVII) against Officer Alaniz
and Deputy Sylvester. This claim relates to Ms. Davis’
broken teeth. As discussed above, Officer Alaniz did not
participate in this claim, and therefore did not batter Ms.
Davis. And as also discussed above, Deputy Sylvester’s
actions did not constitute excessive force, therefore also
precluding any state law battery claim.
The intentional infliction of emotional distress claim
(Count XIX) is asserted against Deputy Lukens, Officer
Abston, Sergeant Romanelli, Deputy Sylvester, and
Officer Alaniz, and relates to the entirety of Ms. Davis’
arrest and detention (the four point restraints, leaving her
bare chested, and smashing her face into the ground).
Under Florida law, the tort of intentional infliction of
emotional distress requires Ms. Davis to prove the
following elements: (1) deliberate or reckless infliction of
mental suffering; (2) outrageous conduct, i.e., behavior
that goes beyond all possible bounds of decency and is
regarded as atrocious and utterly intolerable in a civilized
community; (3) the conduct caused the emotional distress;
and (4) the distress was severe. Rubio v. Lopez, 445 Fed.
Appx. 170, 175 (11th Cir. Aug.30, 2011); Liberty Mut.
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Ins. Co. v. Steadman,
(Fla.Dist.Ct.App.2007).

968

So.2d

592,

594–95

These Defendants are entitled to summary judgment on
this claim. For the many reasons discussed in this Order,
Ms. Davis has failed to produce evidence that any of the
Defendants’ conduct went “beyond all possible bounds of
decency,” and was “atrocious, and utterly intolerable in a
civilized community.” Liberty Mut. Ins., 968 So.2d at
594–95. In addition, Ms. Davis has failed to show that
these Defendants’ conduct caused her severe emotional
distress. She testified that she saw a licensed mental
health counselor once on April 8, 2013, two years after
her arrest, and that the majority of her emotional distress
relates to the fact that she is now a convicted felon and
may not be able to obtain employment as a nurse (Davis
Dep., pp. 153, 157). Moreover, the report from her mental
health counselor did not identify any severe emotional
distress; rather her “mood appeared stable,” and “she
seems most disturbed by the possibility of her future
career goals being impeded by [her criminal charges].”
(Davis Dep., Ex. 4, pp. 22–23). See Rubio, 445 Fed.
Appx. at 175 (affirming summary judgment on intentional
infliction of emotional distress claim where plaintiff did
not produce evidence of severe emotional distress or
outrageous conduct).
Summary judgment will be granted in favor of the
Defendants as to Counts XVI–XIX.28
This brings the Court to the final claim—negligent
spoilation of evidence (Count XX). This claim is asserted
against the City of Leesburg and relates to the Leesburg
Police Department’s purported failure to preserve the
entirety of the video recording from the booking room.
Summary judgment shall be granted on this claim because
in 2005, the Florida Supreme Court held that the remedy
against a first-party defendant for spoilation of evidence
(i.e., where the party charged with failing to preserve
evidence is the defendant in the litigation) is not an
independent cause of action for spoilation of evidence.
Instead, the available remedies are discovery sanctions
and a rebuttable presumption of negligence for the
underlying tort. Martino v. Wal–Mart Stores, Inc., 908

So.2d 342, 346–47 (Fla.2005). And in this case there are
no underlying torts remaining to litigate.

Conclusion
*29 Accordingly, upon due consideration, it is hereby
ORDERED as follows:
(1) The Defendants’ Motions to Dismiss Plaintiff’s
Second Amended Complaint (Docs.26–27) are DENIED;
(2) The Defendants’ Motions for Summary Judgment
(Docs.53, 55, 56, 57, 58) are GRANTED. The Clerk is
directed to enter judgment in favor of Defendants City of
Leesburg, Sheriff of Lake County Gary S. Borders,
Christopher Alaniz, Kenneth Lane, Nick Romanelli, Ryan
Abston, Thomas Brown, Shawn Lukens, and Richard
Sylvester, as to all claims asserted against them in the
Second Amended Complaint.
(3) Pursuant to the Plaintiff’s Notice of Dropping Party
Defendants, which the Court interprets as a notice of
dismissal, (Doc. 39), the Clerk is further directed to enter
judgment dismissing WITHOUT PREJUDICE all claims
against Defendants Michael Godigkeit and J.G.
Sommersdorf, each Party to bear its own fees and costs.
See Fed.R.Civ.P. 41(a)(1).
(4) The Clerk is further directed to terminate all other
pending motions and to close the file.
IT IS SO ORDERED.
DONE and ORDERED.

All Citations
Not Reported in F.Supp.3d, 2014 WL 4926143

Footnotes
1

Ms. Davis’ deposition was taken on November 7, 2013 (Doc. 54–14). The Defendants filed their
motions for summary judgment on January 15, 2014 (Docs.53, 55–58). On February 7, 2014, Ms.
Davis executed an Affidavit in support of her opposition to summary judgment (Doc. 67–5), which
directly conflicts with several facts she testified to in her prior deposition. Ms. Davis cannot create
material issues of fact with an affidavit that merely contradicts, without explanation, clear and
unambiguous deposition testimony. Van T. Junkins and Assocs., Inc. v. U.S. Industries, Inc., 736
F.2d 656 (11th Cir.1984); Lane v. Celotex Corp., 782 F.2d 1526, 1532 (11th Cir.1986). The Court
will therefore ignore any statements in Ms. Davis’ Affidavit that directly contradict her clear and
unambiguous deposition testimony, especially in the absence of any credible explanation
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concerning the difference between the two accounts.
2

Ms. Davis cannot remember whether or not she touched or hit Officer Abston (Davis.Dep., pp. 66,
68).

3

Deputy Lukens and Officer Alaniz both testified that they attempted to retie the back of Ms. Davis’
bikini top, but that she continued to struggle and refused to allow them to help her. Sergeant
Buffington also testified that he attempted to cover Ms. Davis with a shirt at the scene of her
arrest, but she kept throwing the shirt off her. Ms. Davis, however, testified that no officer ever
tried to cover her up at any point in time.

4

Ms. Davis testified that once her legs were restrained she stopped kicking or resisting, but
continued to scream and curse at the officers. (Davis Dep., pp. 74, 77, 81).

5

The record does not clearly identify the officer who drove the golf cart carrying Ms. Davis.

6

Some witnesses have testified that the bikini top was still tied around Ms. Davis’ neck, but Ms.
Davis contends that she was completely topless. In any event, there is no dispute that Ms. Davis’
breasts were exposed while she was in the booking room.

7

In her later filed affidavit, Ms. Davis testified that the officers were all gawking at her and her bare
breasts the entire time she was in the booking room, and that she could hear officers making
crude remarks about her (Doc. 67–5, ¶¶ 8–9). Ms. Davis does not specify what the comments
were, and cannot remember the identity of any officers who were making such remarks.

8

Ms. Davis’ testimony is confusing on this point given her somewhat poor memory of that night.
She is consistent in her testimony that after she attempted to bite Deputy Sylvester, an officer
grabbed her by the back of her hair and smashed her face into the ground, breaking her teeth.
She is also consistent with respect to the comments the officer made to her after smashing her
face into the ground. Ms. Davis is confused, however, as to the identity of the officer who grabbed
her hair, as well as when this event occurred, stating at various points in her deposition that it
took place out on the sidewalk during her arrest, and both before and after she was placed in four
point restraints for the second time.

9

Ms. Davis testified that she did not think she drew blood because she did not taste any blood in
her mouth. (Davis Dep., pp. 100, 152).

10

Once Officer Alaniz realized he had been bitten, he left the booking room to get medical care for
the bite on his hand. He did not have any further contact with Ms. Davis.

11

The Leeseburg Police Department does not have a jail or holding facility. Normally when
suspects are arrested they are transported directly to the Lake County Jail. The police station’s
booking room is used solely to process some arrests prior to detention at the Jail. Ms. Davis and
Ms. Winchenbach were brought to the booking room first because the officers did not have
immediate access to patrol cars at the Bike Fest, could not wait for patrol cars to arrive due to the
two women’s continued aggression and the rapidly growing crowd, and they were transporting the
women in golf carts at the time. The police station is only six blocks from the scene of Ms. Davis’
arrest, whereas the Lake County Jail is located several miles away.

12

Ms. Davis alleged in her Second Amended Complaint that she was transported to the Jail with a
bag over her head. The record evidence does not support this allegation.

13

Ms. Winchenbach’s later created affidavit directly conflicts with her deposition testimony on the
issue of whether any blood was on Ms. Davis’ face, and will not be given any further
consideration. (Doc. 67–3).

14

Ms. Winchenbach was charged with the same offenses, which were disposed of in the same
manner.

15

Ms. Davis has filed a report from Charles Drago, a purported expert in law enforcement, use of
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force, and restraint techniques (Docs.30, 51, 64). However, his report is unsworn and he has not
been deposed. As such, the report is hearsay and will not be considered in deciding the present
motions.
16

On November 12, 2013, Ms. Davis voluntarily dismissed without prejudice all claims against
Defendants Michael Godigkeit and J.G. Sommersdorf (Doc. 39). At the time the notice was filed,
these Defendants had not filed an answer or motion for summary judgment. See Fed.R.Civ.P.
41(a)(1).

17

The Court notes that the City of Leesburg and Defendants Alaniz, Lane, Romanelli, and Abston
briefly mention Heck v. Humphrey, 512 U.S. 477, 114 S.Ct. 2364, 129 L.Ed.2d 383 (1994), in
their motion to dismiss (Doc. 26). However, these Defendants do not make any substantive
argument relating to Heck, and Ms. Davis makes clear in her Second Amended Complaint that
she is not challenging her arrest, conviction, or sentence (Doc. 25, ¶¶ 50, 57, 64, 70, 77, 84, 91,
98, 105, 112, 119, 126, 132, 140, 148). The Defendants also have not reasserted any argument
under Heck in their summary judgment motions. Therefore, the Court will not further consider the
application of Heck to this case. See also Dyer v. Lee, 488 F.3d 876, 879 (11th Cir.2007).

18

Deputy Brown is only alleged to have engaged in excessive force with respect to Ms. Davis’ initial
arrest. He is not alleged, and there is no record evidence suggesting, that he was involved in any
incidents that took place at the booking room, or in Ms. Davis’ transport to Jail.

19

Ms. Davis has presented evidence that the Leesburg Police Department’s policy requires persons
placed in four point restraints to be rolled on their side to prevent positional asphyxia, and that
such persons must be monitored at all times. (Doc. 54–6, pp. 9–10)

20

Even if Ms. Davis were able to establish a violation of her constitutional rights, these Defendants
would still be entitled to qualified immunity as the law was not clearly established on April 9, 2011
that placing Ms. Davis in four point restraints and transporting her in the manner utilized that night
constituted a violation of her Fourth Amendment rights. Ms. Davis has not submitted any binding
precedential authority in existence at the time of Ms. Davis’ arrest even suggesting that the
manner in which Ms. Davis was restrained, carried, or transported was unconstitutional. To the
contrary, the clearly established law at the time permitted the use of four point restraints under
the circumstances in existence that night. See Garrett, 378 F.3d 1274; Lewis, 561 F.3d 1288,
Cottrell, 85 F.3d 1480.

21

Ms. Davis first complained that she broke her teeth when an unknown officer smashed her face
into the sidewalk during her initial arrest. Then she claimed that an unknown officer smashed her
teeth while she was sitting on the floor of the booking room. Lastly, she testified that an unknown
officer grabbed her by her hair and smashed her face into the ground after the four point
restraints were reapplied.

22

For these same reasons, the Court concludes that the Defendants are also entitled to qualified
immunity because the law was not clearly established as of April 9, 2011 that Ms. Davis’ state of
undress under the circumstances in existence that night, violated her right to bodily privacy.
Simply put, there was no binding precedential authority sufficient to place the Defendants on
notice that their actions, or failures to act, violated the constitution.

23

Ms. Davis also agreed to drop her denial of medical care claim against the City of Leesburg
(Count XIV). Summary judgment will therefore be granted on this claim.

24

Notably, Ms. Davis has not brought claims against any Jail personnel for denying her medical
care. Her claim against the Sheriff for denial of medical care is based upon a municipal liability
theory of custom, policy, or practice.

25

In Gilmore, a pretrial detainee filed a § 1983 claim against prison officials, alleging that the denial
of batteries for his hearing aids constituted deliberate indifference to his serious medical needs.
The Eleventh Circuit discussed prior appellate decisions which recognized that the unavailability
of eyeglasses, prosthetic devices, and dentures equated to the unconstitutional deprivation of
adequate medical care, and held that these decisions did not sufficiently place reasonable
officers on notice that the denial of hearing aid batteries to inmates with hearing loss would also
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equate to an Eighth Amendment violation. As such, the Eleventh Circuit held that the law was not
clearly established at the time the officers failed to provide the hearing aid batteries, and qualified
immunity shielded the officers from liability. See 738 F.3d at 278–280.
26

Ms. Davis concedes that summary judgment is appropriate on her denial of access to medical
care claim against the City (Count XIV). See Doc. 67, p. 16.

27

The only basis for the Court’s jurisdiction over these claims is pendent and ancillary supplemental
jurisdiction under 28 U.S.C. § 1367. The Court has discretion to decline to exercise supplemental
jurisdiction if it “has dismissed all claims over which it has original jurisdiction.” 28 U.S.C. §
1367(c)(3). However, in this case the Court will exercise its discretion to retain jurisdiction. The
case has already progressed through nearly two years of litigation, including lengthy discovery,
and is set for trial within the next month. Moreover, as discussed infra, none of the state law
claims are factually or legally viable, and it would not serve the interests of justice or judicial
economy to remand meritless claims.

28

Summary judgment is warranted on these claims for one additional reason. Each of these
Defendants is entitled to statutory immunity as the undisputed facts show as a matter of law that
none of these Defendants acted “in a manner exhibiting wanton and willful disregard of human
rights, safety, or property.” Fla. Stat. § 768.28(9).

End of Document
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2014 WL 10979926 (Fla.Cir.Ct.) (Trial Order)
Circuit Court of Florida.
Eleventh Judicial Circuit
Civil Division
Miami-dade County
Patricia DUQUELA and Julio Cedeno, her husband, Plaintiffs,
v.
Alfredo RODRIGUEZ, M.D. and Siguanea, LLC, Defendants.
No. 2013CA015475.
March 4, 2014.
Order on Plaintiffs’ Motion for Sanctions and Motion for Rebuttable Presumption or Adverse Inference Due to
Defendants’ Spoliation of Material Evidence
Jorge E. Silva, Esq.
Jerome R. Silverberg, Esq.
Jose M. Rodriguez, Judge.
*1 THIS CAUSE came before the Court on February 14, 2014 on Plaintiffs’ Motion for Sanctions and Motion for
Rebuttable Presumption or Adverse Inference due to Defendants’ Spoliation of Material Evidence. The Court having heard
argument of counsel, reviewed the memoranda of law, and otherwise being advised in the premises, DENIES said motion
without prejudice and finds as follows:
1) In 2012, Plaintiff Patricia Duquela (Duquela) and her husband Plaintiff Julio Cedeno were expecting,
with female twin gestations. On March 20, 2012, Plaintiff Duquela first visited Defendant Dr. Alfredo
Rodriguez, M.D. (Rodriguez), a perinatologist [a maternal fetal medicine (MFM) specialist], referred by
her obstetrician due to her high risk pregnancy. She was diagnosed as carrying monochorionic diamniotic
twin gestations1 and the risks included twin to twin transfusion syndrome (TTTS).2 Defendant Rodriguez
is employed by Defendant Siguanea, LLC.

2) On July 10, 2013 at 11:00 am, Plaintiff Duquela’s last visit, an obstetrical ultrasound study3 was performed by an
ultrasound technician leading to the diagnosis of TTTS of the twin gestations. Defendant Rodriguez also scanned Plaintiff
Duquela using real-time video. Based on a biophysical profile of 8/8,4 Defendant Rodriguez sent Plaintiff Duquela home to
collect her medical records and see Dr. Ruben Quintero at the University of Miami Hospital. At 5:00 pm that day, Plaintiff
Duquela was evaluated by Dr. Quintero who pronounced the twin gestations dead in utero. Subsequently, Plaintiff Duquela
requested her medical records from Defendant Rodriguez including the obstetrical ultrasound study of July 10, 2012. Plaintiff
Duquela was informed that this ultrasound study was lost. On April 30, 2013, Plaintiffs filed a complaint for medical
malpractice.
3) Plaintiffs argue that the missing obstetrical ultrasound study has prejudiced their case, relying on Public Health Trust of
Dade County v. Valcin, 507 So. 2d 596 (Fla. 1987). Plaintiffs want to demonstrate that Defendant Rodriguez deviated from
the standard of care by negligently diagnosing TTTS, which was the cause of death of the twin gestations. Plaintiffs seek as a
discovery sanction a rebuttable presumption of negligence or an adverse inference. Defendants argue that Valcin is
inapplicable and aver that the missing obstetrical ultrasound study does not interfere with Plaintiffs’ ability to establish a
prima facie case because the ultrasound report of the ultrasound technician exists.
4) It is well established that the theory of spoliation of evidence is recognized as a discovery violation with the remedy of a
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sanction under Florida Rule of Civil Procedure 1.380(b)(2)(C). Valcin, 507 So. 2d at 600 (where the first-party intentionally
loses, misplaces, or destroys evidence, trial courts are to rely on sanctions found in Florida Rule of Civil Procedure
1.380(b)(2)(C) and a jury inference of negligence from a finding of intentional destruction); Rockwell Int’l Corp. v. Menzies,
561 So. 2d 677, 681 (Fla. 3d DCA 1990) (sanction to strike the manufacturer’s pleading upheld where destruction of original
bolts was a discovery violation under Rule 1.380(b)(2)(C)); DePuy, Inc. v. Eckes, 427 So. 2d 306, 308 (Fla. 3d DCA 1983).
In this case, there is no evidence of any intentional destruction of evidence and no court order was disobeyed as to the
missing obstetrical ultrasound study.
*2 5) No independent cause of action exists for spoliation of evidence against a first party defendant. Martino v. Wal-Mart
Stores, Inc., 908 So. 2d 342, 347 (Fla. 2005). To effect a remedy for the spoliation of evidence, a court must determine three
threshold questions of whether: 1) the evidence existed at one time; 2) the spoliator had a duty to preserve the evidence; and
3) the evidence was crucial to an opposing party being able to prove its prima facie case or defense. Osmulski v. Oldsmar
Fine Wine, Inc., 93 So. 3d 389, 392 (Fla. 2d DCA 2012). The propriety of sanctions for failing to preserve evidence depends
on 1) the willfulness or bad faith of the responsible party, 2) the extent of the prejudice suffered by the other party, and 3)
what is required to cure the prejudice. Nationwide Lift Trucks, Inc. v. Smith, 832 So. 2d 824, 826 (Fla. 4th DCA 2002); Vega
v. CSCS Int’l, N. V, 795 So. 2d 164, 167 (Fla. 3d DCA 2001).
6) If a spoliation of evidence claim is sufficient, any sanction that a court imposes must be commensurate to the harm that is
caused by the destruction. DeLong v. A-Top Air Conditioning Co., 710 So. 2d 706, 707 (Fla. 3d DCA 1998). A court may
impose lesser sanctions of limiting the evidence or striking of pleadings, presuming negligence in the underlying suit and
shifting the burden of proof to the presumably negligent party or allowing an adverse inference against the destructive party.
Id. The ultimate sanctions of dismissing the case, entering a default judgment or the striking or excluding evidence should be
applied with caution. Id.; see also Vega, 795 So. 2d at 167. Two of the lesser sanctions are at issue in this case.
7) A rebuttable presumption of negligence is the appropriate remedy for first-party spoilage of evidence. Martino, 908 So. 2d
at 347. The rebuttable presumption of negligence shifts the burden of proof to ensure a jury decides the issue of negligence,
thereby supplying an essential element of the case. Palmas Y Bambu, S.A. v. E.I. Dupont De Nemours & Co., 881 So. 2d 565,
582 (Fla. 3d DCA 2004).
8) When a medical provider is unable to produce essential medical records, a type of rebuttable presumption of negligence is
available that shifts the burden of production of the evidence to the medical provider to allow a plaintiff to proceed in a
medical malpractice action. Valcin, 507 So. 2d at 600 (where the spoliation of evidence was merely negligent, a presumption
of negligence applies).
9) In order to invoke the rebuttable presumption of negligence, a plaintiff must establish 1) that the absence of records
prevents her from establishing a prima facie case, 2) the missing records must contain evidence that is within the exclusive
knowledge of the medical provider, 3) the plaintiff must be relatively ignorant of the medical procedures involved and 4)
there must be a lack of direct evidence of negligence in the absence of complete medical records. Valcin, 507 So. 2d at 600.
In Valcin, the surgeon’s report of the operation and surgical procedure notes were lost, which hindered the plaintiff’s ability
to prove the claim of negligent surgery. The plaintiff’s expert was unable to render an opinion. Id. Further, in Valcin, the law
required a provider to maintain “medical and surgical treatment notes and reports.” Id. at 601.
10) However, the rebuttable presumption of negligence is limited in its application. Id. at 600. The rebuttable presumption of
negligence is improper where a plaintiff’s ability to establish a prima facie case is not hindered by the absence of the
evidence. Palmas Y Bambu, S.A., 881 So. 2d at 582. The rebuttable presumption of negligence is inapplicable in a medical
malpractice case where the missing records were of marginal importance and did not hinder the plaintiff to prove a prima
facie case. See Anesthesiology Critical Care & Pain Mgmt. Consultants, P.A. v. Kretzer, 802 So. 2d 346, 349 (Fla. 4th DCA
2001) (post-operative notes of third party). Kloster Cruise Ltd. v. Igac, 741 So. 2d 1215 (Fla. 3d DCA 1999) (unintentional
loss of one MRI film); Brown v. Sims, 538 So. 2d 901, 908 (Fla. 3d DCA 1989), quashed in part on other grounds, 574 So.
2d 131 (Fla. 1991) (absence of written record of pre-surgical physical exam by neurosurgeon did not hinder plaintiff’s ability
to establish a prima facie case).
*3 11) An adverse inference in a negligence case merely allows counsel to argue to the jury the inference that the evidence
was lost because it was damaging to the opposing party’s case and the jury may accept or reject the inference as it sees fit.
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Osmulski, 93 So. 3d at 394. The adverse inference is rebuttable by competent evidence. Martino v. Wal-Mart Stores, Inc.,
835 So. 2d 1251, 1257 (Fla. 4th DCA 2003), decision approved, 908 So. 2d 342 (Fla. 2005). The Martino court explained
that an adverse inference is different from the burden-shifting presumption of negligence, because there is no strict legal duty
to preserve evidence with an adverse inference. Id. at 1265. Martino held that an adverse inference may arise in any situation
where potentially self-damaging evidence is in the possession of a party and that party either loses or destroys the evidence.
Id.
12) Where the lost evidence is under the exclusive control of a party, and where that evidence was critical to prove the other
party’s claim, an adverse jury instruction may be permitted to achieve justice. Am. Hospitality Mgmt. Co. v. Hettiger, 904 So.
2d 547, 550 (Fla. 4th DCA 2005). However, a jury instruction on an adverse inference should be given only in unique
circumstances. Palmas Y Bambu, S.A., 881 So. 2d at 582 (jury instruction was improper where there was no showing that the
lack of evidence hindered a party’s ability to present a prima facie case).
13) As to whether the rebuttable presumption of negligence or an adverse inference should be imposed as a sanction in this
case due to the missing obstetrical ultrasound study of July 20, 2012, both parties filed affidavits of medical experts.
Plaintiffs filed the affidavit of Dr. John P. O’Grady, a board certified obstetrician and maternal-fetal medicine physician in
Massachusetts. The affidavit indicates that because of the loss of the ultrasound study, the Plaintiffs’ ability to establish a
prima facie case was impaired and prejudiced. Dr. O’Grady avers that the ultrasound study was essential, direct evidence as
to the twin gestations’ medical status to at the time Defendant Rodriguez evaluated Plaintiff Duquela. Defendants claim that
the last statement contained in that affidavit is a conclusory statement.
14) Defendants counter the Plaintiffs’ affidavit by filing the affidavit of Dr. John P. Elliot, an obstetrician and maternal-fetal
medicine physician in California. The affidavit indicates that although an inability to download and retain the actual
ultrasound study existed, a written report of the ultrasound study exists which clearly and accurately documents the findings
of the ultrasound study. The still photographs of the ultrasound study would only confirm the findings in the written report.
As a result, a review of the actual ultrasound study is unnecessary to develop an opinion as to the standard of care.
15) The deposition testimony submitted by the Plaintiffs shows that the obstetrical ultrasound study of July 10, 2012 was
saved to an R-4 server program on a computer in a shared network. It was downloaded by the ultrasound technician from her
laptop ultrasound machine. Before the obstetrical ultrasound study was downloaded, Defendant Rodriguez had already
completed his final report. The ultrasound study at issue is the only obstetrical ultrasound study missing from the July 10,
2012 studies of Defendant Siguanea, LLC; all other obstetrical ultrasound studies from Plaintiff Duquela’s previous
appointments are available.
16) Further, the deposition testimony shows that Dr. Ruben Quintero, a perinatologist, did not rely on that missing obstetrical
ultrasound study when forming his opinions regarding negligence issues. It was unknown whether a copy of the missing
obstetrical ultrasound study was ever sent over to him. Based on the evidence submitted, this Court should find that the
missing obstetrical ultrasound study was not essential concerning the failure to diagnose TTTS nor does its absence prevent
the Plaintiffs from establishing a prima facie case.
*4 It is thereupon, ORDERED AND ADJUDGED that:
Plaintiffs’ Motion for Sanctions and Motion for Rebuttable Presumption or Adverse Inference due to Defendants’ Spoliation
of Material Evidence is hereby DENIED without prejudice.
DONE AND ORDERED in Chambers at Miami-Dade County, Florida, this 28 day of February, 2014.
<<signature>>
JOSE M. RODRIGUEZ
CIRCUIT COURT JUDGE
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Footnotes
1

Monochorionic diamniotic twin gestations are twins sharing a common placenta.

2

Twin to twin transfusion syndrome is a situation that occurs between two gestations that are sharing the
same placenta and are sharing blood volume in an unequal fashion.

3

The obstetrical ultrasound study consists of 120 still photographs of the twin gestations.

4

A biophysical profile is an ultrasound assessment of the well-being of the gestation and looks at four
parameters of fluid, tone, movement and breathing.
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