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MELISSA COLÓN-BOSOLET 
Associate 

New York 

+1 212 839 5543 

+1 212 839 5599 FAX 

mcolon-bosolet@sidley.com 

PRACTICES 

 Complex Commercial Litigation 
 Securities & Derivatives Enforcement and 

Regulatory 

AREAS OF FOCUS 

 Alternative Dispute Resolution 
 Antitrust and Unfair Competition 
 Business Torts 
 Contract Litigation 
 Financial Institutions Litigation 
 Internal Investigations 
 Trials 

ADMISSIONS & CERTIFICATIONS 

 New York 

EDUCATION 

 Cornell Law School (J.D., 2007) 
 CUNY - Hunter College (B.A., 2003) 

CLERKSHIPS 

 U.S. District Court, S.D. of New York, George B. Daniels 

MELISSA COLÓN-BOSOLET practices in the litigation group in the firm’s New York office. Her practice focuses 
on a wide spectrum of complex commercial litigation in federal and state courts, as well as the defense and 
counseling of companies and individuals in investigations and enforcement matters. Melissa has represented 
clients in numerous industries on a variety of sophisticated commercial disputes, including the defense of 
antitrust, securities, intellectual property and tort-based claims. Melissa also represents financial institutions, 
broker-dealers, investment advisers and senior corporate officers in investigations and enforcement matters 
brought by government agencies and other regulators, including the SEC. 

Melissa received her J.D. from Cornell Law School in 2007, where was she was managing editor of the Cornell 
Legal Information Institute and note editor for the Cornell Journal of Law and Public Policy. She graduated from 
Hunter College in 2003 with a B.A. in Political Science. She is fluent in Spanish.  

Melissa was recognized as a “Rising Star” in New York City in the 2014, 2015 and 2016 editions of Super 
Lawyers magazine. The Rising Stars list recognizes the top up-and-coming lawyers in the state. 

EXPERIENCE 

Melissa’s representative engagements include: 

Commercial Litigation Experience 

 Represents major payment card issuer in connection with federal antitrust claims surrounding the roll-out of 
chip technology to prevent fraudulent card transactions.  

 Represented major investment bank in consolidated antitrust action regarding CDS market. 

 Represented leading international insurance organization in two multi-million dollar confidential breach of 
contract arbitrations. 

Enforcement and Regulatory Experience 

 Represents real estate investment adviser in SEC inquiry. 

 Represents a broker-dealer in an SEC “sweep investigation” regarding alternative investments and alternative 
mutual funds.  



 

 Represented investment adviser and principals in SEC investigation concerning a variety of regulatory priority 
issues such as expense allocation, valuation of fund holdings, disclosure of investment risk and adequacy of 
compliance procedures.   

Melissa’s representative engagements prior to joining Sidley include: 

 Representation of a major electronics company in a series of ongoing patent infringement and breach of 
contract lawsuits with a telecommunications company. At trial, successfully defeated the telecommunications 
company’s attempt to ban the importation of virtually all of the electronics company’s products.  

 Representation of a major publishing company in an arbitration involving various contract and tort claims 
arising out of a publishing agreement with an author. Obtained a complete dismissal of all asserted claims.  

 Representation of major publisher in its copyright infringement action against an e-book publisher. Secured a 
complete victory on summary judgment.  

 Representation of a major electronics company in a major patent infringement litigation. Successfully obtained 
full victory on summary judgment.  

 Representation of National Public Radio in an internal review of the firing of Juan Williams in 2010 following 
his controversial on-air remarks about his feelings towards Muslims.  

 Representation of savings and loan association in highly confidential and sensitive government investigation 
concerning its mortgage lending practices. 

PUBLICATIONS 

 Co-author, “Expert Scrutiny at the Class Certification Stage,” ABA Commercial and Business Litigation 
Journal, Vol. 16, No. 4 (Summer 2015). 

 Co-author, “Breaking the Mold: Considerations on the Presentation of Evidence in Arbitration,” Just 
Resolution Enews, American Bar Association Section of Dispute Resolution (November 2014). 

 “Wal-Mart v. Dukes: Raising the Bar for Class Actions,” American Bar Association (July 18, 2012). 

 “The Elusive Nine: Securities Class Action Trials Since 1995,” ABA Commercial and Business Litigation 
Journal, Vol. 11, No. 3 (Summer 2010). 

MEMBERSHIPS & ACTIVITIES 

Melissa currently serves as co-chair of the Class Actions Committee of the Commercial and Business Litigation 
Committee of the ABA Litigation Section and previously served as an editor to The Young Lawyer, a monthly ABA 
publication.  

Melissa is also a member of the New York City Bar Association and will begin her three-year term as Chair of the 
Women in the Legal Profession Committee in September 2016. 

Melissa serves on the Cornell Alumni Association Executive Board of Directors and is vice-president of Latino 
Lawyers of Cornell. 

PRO BONO 

Melissa also maintains an active pro bono practice. She recently has represented families of children with 
disabilities in need of special education support and services. Melissa was previously  recognized for her pro 
bono contribution to protect prisoners from violence and physical abuse. She managed a team assisting the 
Prisoners’ Rights Project to stave off likely action by New York City to terminate the class action injunction 
obtained in Fisher v. Koehler, which requires measures to reduce inmate-inmate and staff-inmate violence at the 
Erick M. Taylor Center on Rikers Island. 

EVENTS 

Recent speaking engagements include: 

 Speaker, “Women in Finance,” New York Bar Association (New York, NY, October 22, 2014). 



  

 

 Speaker, “Ethical Minefields and eDiscovery: A Perfect Match,” Corporate Counsel Conference, National Bar 
Association - Commercial Law Section (Austin, TX, February 22, 2014). 

 Speaker, “The Future of Class Actions in the Aftermath of Wal-Mart v. Dukes, Smith v. Bayer and AT&T v. 
Concepcion,” Corporate Counsel Conference, National Bar Association–Commercial Law Section (Miami, FL, 
February 23–25, 2012). 
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SARA GARCIA DURAN 
Partner 

Dallas 
+1 214 969 3542 
+1 214 981 3400 FAX 
sduran@sidley.com 

PRACTICES 
• M&A 
• Private Equity 
• Securities 

ADMISSIONS & CERTIFICATIONS 
• New York 
• Texas 

EDUCATION 
• The University of Texas School of Law (J.D., 2004, honors) 
• Southwestern University (B.A., 2000, magna cum laude) 

SARA DURAN focuses her practice on complex corporate and transactional matters, including representation of 
private equity firms and public companies in connection with public and private acquisitions, divestitures and 
investment transactions. She also advises clients with respect to general corporate governance matters and 
compliance with applicable securities regulations. 

Prior to joining Sidley, Sara worked as a corporate associate in the Dallas office of an international law firm, 
where she represented a wide range of clients in a variety of industries, including: OMERS Private Equity; 
Thomas H. Lee; Berkshire Partners; General Electric Capital Corporation; ALFA, S.A.B. de C.V.; Lindsay 
Goldberg LLC; BancTec, Inc.; Crescent Resources, LLC; Sigma Alimentos, S.A. de C.V.; Susser Holdings 
Corporation; Ewing Management Group; Key Plastics L.L.C.; Leucadia National Corporation; Premier 
Entertainment Biloxi LLC; and Silver Point Capital L.P.  

Texas Super Lawyers recognized Sara as a “Texas Rising Star” in Mergers & Acquisitions for 2015. 

EXPERIENCE 

• General Electric Company – Acquisition of Alstom, S.A’s power and grid businesses, formation of GE’s “Grid” 
joint venture with Alstom, and the restructuring of related joint ventures and commercial alliances 

• PRA Group (formerly known as Portfolio Recovery Associates) – Investment in RCB Investimentos S.A., a 
Sao Paulo-based company involved in the acquisition and servicing of non-performing consumer loans 
throughout Brazil 

• Dell – Confidential divestiture of multi-national business unit 

• Dell – Acquisition of StatSoft, Inc., a developer of analytics software products and solutions 

• Darling Ingredients – General M&A, corporate governance and securities compliance advice 

• OMERS/USIC – Acquisition by United States Infrastructure Corporation, a portfolio company of OMERS, of 
Consolidated Utility Services, Inc.; sale by OMERS of USIC; sales of OMERS of Nordco 

• Thomas H. Lee – Acquisition by THL of CompuCom Holding Corp., a leading IT outsourcing company 

• Berkshire Partners – Acquisition by Berkshire of majority interest in a joint venture for the purpose of building, 
purchasing, and operating cell towers and related infrastructure in Peru, Chile, Colombia, and Ecuador 

• ALFA, S.A.B. de C.V. – Strategic acquisition by Tenedoras Nemak S.A., a subsidiary of Alfa (one of Mexico’s 
leading industrial companies), to acquire J.L. French Automotive Castings, Inc. 

• Archipelago Learning, Inc. – Take private transaction involving the acquisition of Archipelago Learning, Inc. by 
Plato Learning, Inc., a portfolio company of Thoma Bravo, LLC 
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• Environmental Resources Management – Sale, under a scheme of arrangement including a management 
buyout, of a majority stake in UK-based environmental consultancy Environmental Resources Management 
(ERM) by private equity firm Bridgepoint to Charterhouse Capital Partners 

• General Electric Capital Corporation – Sale of GE Capital’s equipment rental services franchise, with the 
largest trailer fleet in Mexico, to Linzor Capital Partners 

• General Electric Capital Corporation – Sale of GE Capital’s consumer mortgage business in Mexico to Grupo 
Financiero Santander Mexico 

• Lindsay Goldberg, LLC – Acquisition of majority interest, through a REIT, in Aviv Healthcare Properties 
Limited Partnership, one of the largest owners of skilled nursing facilities in the U.S.  

• Crescent Resources, LLC – Pre-arranged plan of reorganization under chapter 11 of title 11 of the United 
States Code, including restructuring of $1,525,000,000 credit facility 

• Sigma Alimentos, S.A. de C.V. – Investment grade offering of $250,000,000 aggregate principal amount of 
senior notes due 

• BancTec, Inc. – Approximately $373 million initial private offering of common stock 

• Key Plastics L.L.C. – Financial restructuring under chapter 11 of title 11 of the United States Code 

• Ewing Management Group – Sale of Key Safety Systems to Crestview Partners 

*Includes matters handled prior to joining Sidley 

PUBLICATIONS 

• “The Impact of Your Partner’s Bankruptcy on Your Joint Venture," Business & Bankruptcy Law Journal, 
Volume II Book 1, (Fall 2014) 

• “Reassessing the 'Consequences' of Consequential Damage Waivers in Acquisition Agreements,” The 
Business Lawyer, (May 2008) 



 

Elizabeth V. Lopez 
Counsel – Litigation  
United Airlines, Inc. 
 
233 S. Wacker Drive 
Chicago, Illinois 60606 
elizabeth.v.lopez@united.com 

   
EDUCATION 

 Northwestern Pritzker School of Law (J.D. 
2007) 

 Stanford University (M.A., 2003; B.A., 2002) 
 

ADMISSIONS 

 Illinois 

 Northern District of Illinois 

 

ELIZABETH  LOPEZ  recently  joined United Airlines  Legal Department after almost nine years of private 

practice at a large national law firm.  At United, she supports all areas of the business with regard to pre‐

litigation  and  litigation  advice.    Elizabeth’s practice  includes providing  counsel  and managing outside 

lawyers  regarding  complex  commercial  claims,  including  antitrust  and  unfair  competition  claims, 

complex contract disputes and business torts, and class action litigation.  Elizabeth also provides counsel 

to  the  company  regarding  general  risk  management,  from  reviewing  customer‐facing  policies  to 

negotiating settlement agreements.  

Elizabeth  regularly  takes  on  pro  bono  legal  work  and  has  represented  various  clients  through  the 

National  Immigrant  Justice Center  (NIJC), among other organizations.   Her work  includes  successfully 

petitioning for asylum for an unaccompanied  immigrant child who fled gang violence  in Honduras and 

obtaining U‐Visas and VAWA adjustments of status for a number of immigrant women. 

Elizabeth  is a member of the Board of Trustees of the National Museum of Mexican Art; a member of 

the  Board  of  the  Chicago  Chapter  of  the  Federal  Bar Association;  a  founding member  of  the  Junior 

Leadership Board of the National Immigrant Justice Center; and a fellow in the Chicago Bar Association’s 

inaugural Leadership and Business Development Institute. 

Elizabeth received her J.D. from Northwestern University  in 2007, where she was Vice President of the 

Latino Law Students Association and a participant of the semester study abroad program at Universidad 

Torcuato di Tella in Buenos Aires, Argentina.  Elizabeth received a B.A., with Honors, in 2002 and an M.A. 

in American History in 2003 from Stanford University.  Elizabeth has three children ages 2, 4, and 6 and 

lives in Evanston, Illinois. 
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JOLENE E. NEGRE
Partner
LOS ANGELES
Office: 213 239-2221
Email: jnegre@jenner.com

PRACTICE GROUPS
Content, Media & Entertainment
Corporate
Corporate Finance
Intellectual Property
Mergers & Acquisitions
Private Equity
Securities

EDUCATION
University of Pennsylvania Law School, J.D.

Amherst College, B.A.

ADMISSIONS
California

New York

JOLENE E. NEGRE, Partner

Jolene Negre represents public and privately held companies in a broad range

of corporate and securities transactions and counseling.

Ms. Negre regularly represents clients in a variety of transactions, including
mergers and acquisitions, joint ventures, strategic investments, technology
acquisitions and venture capital and private equity financings. She represents
buyers and sellers in transactions ranging in value from billions of dollars to
small, family-owned businesses.

She has substantial experience counseling companies regarding securities
regulation, disclosure, governance and other corporate and securities matters.

Ms. Negre has extensive experience in the practice areas of
telecommunications, media and entertainment, focusing on cable television
networks, digital media, telecommunications systems and the technologies
developed in those industries. She works in depth with technology companies,
including semiconductor device and equipment manufacturers. Ms. Negre also
has significant experience working with private equity portfolio companies.

A partner in the firm’s Corporate department and a member of the nationally
recognized Content, Media & Entertainment practice, Ms. Negre was selected
for the 2014 Fellows Program of the Leadership Counsel on Legal Diversity
(LCLD), a national organization made up of the legal profession’s top general
counsel and managing partners. Prior to joining Jenner & Block, she practiced at
a large global law firm

Ms. Negre’s representative engagements have included:

Securities Regulation & Corporate Governance

Providing day-to-day securities and corporate governance counsel to public
and private companies. Representations include a power conversion
technology manufacturer, a diversified global media company, a specialty
pharmaceutical company, a marine transportation services company and an
international media company.

Mergers & Acquisitions

Represented investor group, formed in conjunction with a global asset
management and investment advisor, in investment in a leading film and
television studio.

Represented diversified global media company in its acquisition of what
was then the largest network of sports blogs on the internet, to existing
array of websites.

Represented diversified global media company in its acquisitions of
websites and related entities and properties to support strategic growth.

Represented a member of the World Bank Group, on its investment in a 
California-based solar cell manufacturer, to expand investor’s 
manufacturing and research & development facilities in Latin America,
China and other geographies.
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Advising clients on strategic joint ventures and related arrangements with professional sports teams, including the
development and launch of new regional sports networks. Representing clients in connection with joint ventures with
brand holders, which joint ventures own and operate television networks.

Awards and Recognitions

Fellow, Leadership Council on Legal Diversity - 2014

Legal 500

Media, Technology and Telecoms - Telecoms and Broadcast - Transactional - 2016

Community

St. Joseph Center
Board Member - 2015-present

Penn Law Southern California Alumni Club
Member – Present
Vice President - 2011-2013
President - 2009-2011 (founding President)

Latina Lawyers Bar Association

Hispanic National Bar Association

Publications

"SEC Adopts Rules for the Second Time Requiring Resource Extraction Issuers to Disclose Payments", August 2, 2016

"SEC's Revised Non-GAAP C&DIs Clarify Some Non-GAAP Practices, Complicate Others, August 1, 2016 

Investment Advisors Act Relief for SBICs and other Private Equity Funds, June 24, 2016

The PCAOB Adopts New Transparency Rules and Form AP, December 21, 2015

"The FAST Act’s Effect on Securities Regulation and Disclosure Requirements," Jenner & Block, December 14, 2015
“SEC Proposed Resource Extraction Disclosure Rates,” Jenner & Block, December 14, 2015

Final Pay Ratio Rule Doubles Down on Latitude for Companies; Requires Cross Border Privacy Analysis for Data of 

Foreign Employees, August 7, 2015

SEC Proposes Sweeping Rule on Incentive Pay Clawbacks, July 7, 2015

SEC Balances Comparability Against Flexibility in Proposed Pay-Versus-Performance Rule, April 30, 2015

SEC Proposed Rule on CEO Pay Ratio: Despite Companies’ Flexibility in Calculating Ratio, PR Challenge Looms, 

September 19, 2013
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Damages, Indemnity Provisions and Other 
Boilerplate:  Worth the Read?
• Damages, indemnity and other “boilerplate” provisions can have important 

ramifications on the rights and obligations of the parties.

• Indemnification is a method for a legally responsible party to shift a loss to g y p p y
another party.

• Indemnification arises in various contexts:

– Corporate acquisitions;– Corporate acquisitions;

– Litigation; and

– Insurance. 

• Today we will focus on understanding contract damages generally and indemnity 
provisions that are necessary to ensure indemnification provisions are enforced 
as intended.
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Contract Damages – The Default Rule
• Fault doesn’t matter

– Absent a provision in an agreement to the contrary, damages under contract 
law (as opposed to the law of torts or other equitable remedies) are awarded ( pp q )
based on whether the contract was performed or breached – irrespective of 
fault.

• Goal = approximate performance

– Contract based damages attempt to place the non-breaching party in the 
position in which such party would have been had there been no breach of 
contract;

– But, not every conceivable loss is recoverable. 

• This construct is the “default” 

No requirement that the contract state the remedy for breach in order for this– No requirement that the contract state the remedy for breach in order for this 
construct to apply.
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Indemnification – What is it?
• An obligation to indemnify is a promise to compensate someone for a possible 

future damage, loss or injury.

• It is a contractual provision which creates an obligation to indemnify for losses p g y
incurred as the result of a specified event – which can be the breach of the 
contract itself or any other event.

• In short, an indemnification provision obligates the indemnifying party to pay g y g y y
money if certain events occur.
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Indemnification – Example Provisions
• In the context of a sale of a company or business, the indemnifying party may 

agree to:

– Indemnify and hold the [Indemnified Parties] harmless from and against any y [ ] g y
[Losses] incurred by the Indemnified Parties based upon or arising from (i) the 
failure of the representations and warranties made by the Seller in this 
Agreement to be true and correct in all respects as of the closing date, and (ii) 
the breach of any covenant on the part of the indemnifying partythe breach of any covenant on the part of the indemnifying party.
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Indemnification – Example Provisions
• In a commercial contract, an indemnifying party may agree to:

– Indemnify and hold harmless the [Indemnified Parties] from and against any 
[Losses], to the extent caused by or arising from (i) any negligent act or [ ], y g ( ) y g g
omission or willful misconduct of [the indemnifying party], (ii) the 
work/service/component part/etc. of the [indemnifying party], or (iii) any breach 
of the agreement.

6



Indemnification – Key Aspects
• Who is indemnifying whom, and for what?

• Who is giving the indemnity:

Are they credit worthy?– Are they credit worthy?

– Do you need a guarantee or parent entity on the hook?

• To whom is the indemnity given?

– Who is likely to suffer the loss?

– What about stockholders, affiliates, directors and officers?

• What is being indemnified?• What is being indemnified?

– What are the specified events triggering the indemnity?

– What losses arising from those events are indemnifiable?

7



Indemnity Provisions – the “Covered Losses”
• What constitutes a “loss” is not as straightforward as one might think.  

• There are entire categories of damages which the parties often seek to 
specifically include or exclude.p y

– Attorneys’ fees 

– Lost profits

Di i ti i l– Diminution in value 

– Loss of reputation

– Incidental damages

– Consequential and punitive damages 

8



Indemnity Provisions – the “Covered Losses”
• “Losses” are often broadly defined to include all 

– losses, liabilities, obligations, damages, actions, suits, proceedings, claims, 
demands, assessments, judgments, costs, penalties, and expenses, including j g p p g
reasonable attorney’s fees and disbursements… 

• but then subject to a string of exclusions, such as 

– consequential incidental indirect special or punitive damages including lossconsequential, incidental, indirect, special or punitive damages, including loss 
of future revenue or profits, diminution in value and loss of business reputation. 
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Damages – A Review 
• Direct Damages

– Damages which may fairly and reasonably be considered as arising naturally 
from the breach of any similar contract (“in the great multitude of such cases”) y ( g )
and which do not arise from any special circumstances applicable to the non-
breaching party. 

• Consequential or Special Damages

– Losses directly attributable to and caused by a contract breach as a result of 
the special circumstances of the non-breaching party  but which would not 
have occurred in the ordinary case of a breach of a similar contract not 
i l i h i l i tinvolving such special circumstances. 
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Damages – A Review 
• Incidental Damages

– Limited category of damages comprised of the costs and expenses incurred by 
the non-breaching party to avoid other direct and consequential losses caused g p y q
by the breach.

• Punitive or exemplary damages 

– Tort-based additional damages generally awarded to punish particularlyTort based additional damages generally awarded to punish particularly 
egregious conduct.  

– They are not damages intended to compensate a non-breaching party to a 
contract for the breaching party’s failure to perform. g p y p

– Even in the absence of a waiver most states do not award these damages for 
breach of contract.
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Damages – A Review 
• Lost Profits

– Also not a synonym for consequential damages.

• Tractbel Energy Mktg v AEP Power Mktg 487 F 3d 89 (2d Cir 2007)• Tractbel Energy Mktg. v. AEP Power Mktg., 487 F.3d 89 (2d Cir. 2007)

– Can be either direct or consequential damages.  

– Must be categorized based on whether the breach foreseeably and naturally 
d i d th b hi t f fitdeprived the non-breaching party of profits: 

• that would have been earned in the ordinary course of business (i.e., direct 
damages), or 

• whether the loss of profits arose because of the special circumstances of the 
non-breaching party (i.e., consequential damages). 

12



Damages – A Review
• Hadley v. Baxendale, 156 Eng. Rep. 145 (Ex. Ch. 1854). 

– Plaintiffs owned a flour mill that broke down due to a crankshaft failure.

Defendant offered to fix the crankshaft and deliver it back to the flour mill– Defendant offered to fix the crankshaft, and deliver it back to the flour mill.

– “By some neglect” the crankshaft was delayed five days, and took five 
additional days to install.

Pl i tiff ll d th t th d ht “th t l d– Plaintiffs alleged that the damages sought were “the natural and necessary 
consequences of the defendants’ default.”
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Damages – A Review
• The Rule of Reasonableness

– To be recoverable as a mater of contract law, contract damages (both direct 
and consequential) must be the natural, probable, and reasonably foreseeable q ) p y
result of the breach of the contract.  

– In the case of consequential damages, the special circumstances that 
contributed to the injured party’s  consequential damages must have been 
communicated to or otherwise known by the breaching party and therefore 
within the contemplation of the parties at the time they entered into the 
contract. 
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Damages – A Review
• Hadley’s “rule of reasonableness” is a default rule.

• In the context of an indemnification claim triggered by a breach of the underlying 
contract, the indemnification provision needs to be very specific if the parties p y p p
wish to avoid having the rule of reasonableness applied in the interpretation of 
their indemnity provision. 

• In the case of indemnification claims triggered by events that are unrelated to a 
breach of the underlying contract, the sparse case law in the area suggests that 
the rule of reasonableness does not apply.  
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Indemnification – Evaluating the Exclusions
• Incidental damages are rarely an appropriate exclusion

– Both sides should be comfortable including them as indemnifiable losses as 
incidental damages are incurred in avoiding other direct and consequential g g q
damages.  

• Carefully consider a blanket lost profits exclusion 

– Lost profits may in fact constitute direct damages (and sometimes are the onlyLost profits may in fact constitute direct damages (and sometimes, are the only 
damages) suffered by the injured party. 

• Punitive or exemplary damages have no place in a contract-based damages 
provision p

– Shouldn’t be a controversial elimination, but also not where you want to spend 
significant negotiating leverage.
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Indemnification – Evaluating the Exclusions
• Avoid using the often misunderstood term “consequential damages” – further 

clarify your intent or define it. 

• If the indemnitor intends to avoid liability for remote or speculative damages, or y p g
indirect consequences arising from intervening causes, an example clause might 
read: 

– Indemnitor shall have no liability for remote or speculative damages or 
damages which are not the natural and probable result of a breach of this 
Contract. [This essentially incorporates the rule of reasonableness into your 
contract.]
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Indemnification – Evaluating the Exclusions
• If, on the other hand, the parties’ intent really is to exclude damages arising as a 

result of the special circumstances of the indemnified party, the contract should 
state that, too.

• In that instance, the clause might read: 

– Indemnitor shall have no liability for remote or speculative damages or 
damages which are not the natural, probable and reasonably foreseeable 
result of a breach of this Contract;

– [or for an even stronger clause, add:], including damages arising from the 
special circumstances of the [party to be indemnified] (whether or not such 

i l i t i t d t I d it t th ti thispecial circumstances were communicated to Indemnitor at the time this 
contract was made).

18



The Exclusive Remedy Clause
• Just because you have an indemnification provision does not mean that the 

parties are limited to indemnification.  

• If you intend the indemnification and related procedures specified in your contract y p p y
to be the sole remedy, you must say so in your contract.  

19



Exclusive Remedy
Each of the parties acknowledges and agrees that the indemnification provisions in 
this Section [XX] shall be the sole and exclusive remedy of the parties hereto 
arising under, related to or with respect to the transactions contemplated by this 
A t ( t f ( ) ti f ifi f th it bl li fAgreement (except for (x) actions for specific performance or other equitable relief  
and (y) [insert other appropriate limitations, such as separate mechanisms for 
resolution of payment disputes, etc.]1)  and no person will have any other remedy or 
recourse, whether in contract, tort or otherwise, it being agreed that all of such g g
other remedies and recourse are expressly waived and released by the parties 
hereto to the fullest extent permitted by law. 

________________________
1 Although commonly included, fraud and other tort-based remedies are generally not an appropriate carve-

out to this provision.
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Common Indemnification Terms
• Baskets

– Tipping basket (i.e. threshold)

Fixed basket (i e deductible)– Fixed basket (i.e. deductible)

• Caps

• Escrow

• Survival periods

21



Market Data

* Figures based on merger transactions between 2008 and 2015 involving venture-backed targets (as reported in Dow Jones VentureSource) in which the merger documentation was publicly available and the deal value was $25 million+.
(1) Generally, exceptions were for fraud, willful misrepresentation and certain “fundamental” representations commonly including capitalization, authority and validity. In a limited number of transactions, exceptions also included intellectual 
property representations.
(2) A “hybrid” approach with both a deductible and a threshold was used in another 4% of these transactions in 2008, 2% of these transactions in 2011, 8% of these transactions in 2012, 8% of these transactions in 2013, and 8% of these 
transactions in 2015.
(3) A th 4% f th t ti h d d d tibl th h ld(3) Another 4% of these transactions had no deductible or threshold.

Source: Wilmer Cutler Pickering Hale and Dorr LLP: 2016 M&A Report 
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Market Data

Baskets: Caps:

89% of surveyed deals included 
baskets.

93% of surveyed deals included caps.

* Figures based on over 200 private target acquisition agreements signed in 2015 for under $1 billion Figures based on over 200 private target acquisition agreements signed in 2015 for under $1 billion.

Source: Seyfarth Shaw: Middle-Market M&A SurveyBook:  2016 Survey of M&A Deal Terms
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Market Data

* Figures based on over 200 private target acquisition agreements signed in 2015 for under $1 billion

24

 Figures based on over 200 private target acquisition agreements signed in 2015 for under $1 billion.

Source: Seyfarth Shaw: Middle-Market M&A SurveyBook:  2016 Survey of M&A Deal Terms
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OTHER BOILERPLATE
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Avoiding Extra-Contractual Claims
• One of the biggest threats to your contract based remedy provision (and the 

limitations thereon) is a tort based claim – such as fraud or negligent 
misrepresentation.  

• Tort based claims for fraud or misrepresentation are not limited to what we might 
think of as “intentional lies.” 

• In Texas, for example, a misrepresentation is reckless and therefore actionable 
as fraud if (i) it is made without any knowledge of the truth and as a positive 
assertion; (ii) if the person making the representation knows that she does not 
have sufficient information or basis to support it, or (iii) if she realizes that she 
does not know whether or not the statement is truedoes not know whether or not the statement is true.
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Avoiding Extra-Contractual Claims
• Many states allow sophisticated parties to disclaim tort based fraud and 

misrepresentation claims to a large extent in their contract.  

• To do so additional “boilerplate” clauses are necessary: p y

– Entire Agreement

– Non-Reliance

N t f R t ti d W ti– Nature of Representations and Warranties

– Non-Recourse Against Directors and Officers

– Governing Law
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Avoiding Extra-Contractual Claims – The Entire 
Agreement Clause 
• The purpose is to delineate what is the complete and final agreement of the 

parties, and to exclude liability for any implied terms or statements made outside 
of the contract.  

• In order to be effective, an entire agreement clause should (a) list the contract 
and all related agreements that remain in force and govern the agreement of the 
parties, (b) disclaim any representations not expressly set forth in the contract, 
and (c) NOT provide for an exclusion to the entire agreement clause forand (c) NOT provide for an exclusion to the entire agreement clause for 
fraudulent misrepresentation or other tort based claims.  
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Avoiding Extra-Contractual Claims – The Non-
Reliance Clause 
• Each party affirmatively provides for the intentional and unequivocal waiver of its 

right to rely on extra-contractual representations. 

• Degree of enforceability varies by state. g y y

• A good non-reliance clause should be tailored to the transactions governed by 
the contract, and include specific disclaimers of the types of representations and 
warranties that a party might allege were made outside of the agreement (as 
appropriate for the transaction). 
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Avoiding Extra-Contractual Claims – Nature of 
Representations and Warranties
• Contrary to what the heading may suggest, the items included in the 

“representations and warranties” section of an agreement are not necessarily 
made as an assertion of actual truth.  

• Rather, they are allocations of risk between the parties.  

• In order to make clear that the “representations” are not intended to serve as 
actual representations of truth that could or should serve as the basis of a fraud 
or other tort based claim, it is important to include a provision which specifies the 
nature of the representations and warranties in your contract.
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Avoiding Extra-Contractual Claims – Non-
Recourse Against Directors and Officers
• Officers, directors, shareholders, etc. of the other contracting parties are an easy 

target for a disgruntled party.  

• Persons signing on behalf of an entity or participating in the negotiation process g g y p p g g p
may be personally liable, as a matter of agency law, for the contract-related 
tortious acts that they direct or in which they participate. 

• Be sure to specify that no person or entity that is not a direct party to the contract 
will have any liability for any claim (whether in contract or in tort) arising out of, or 
even relating to, the contract.  
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Avoiding Extra-Contractual Claims – Governing 
Law
• Specifies the parties’ intent as to which state’s laws will apply to the interpretation 

of the contract.

• To ensure that the chosen state’s laws will apply to all disputes related to the pp y p
contract, it is important for the clauses to specify that claims arising in contract 
and in tort will be governed by such laws.

• The forum selection clause should similarly so provide.  
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Other Boilerplate – Third Party Beneficiaries
• Ensure that any “no third party beneficiaries” clause includes exceptions for any 

person meant to be a beneficiary of the indemnity and related “boilerplate” 
provisions discussed above.  

• You don’t want to cut out the people you just spent the time negotiating an 
indemnity to protect!
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APPENDIX B

EXAMPLE PROVISIONSEXAMPLE PROVISIONS
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Exclusive Remedy
Each of the parties acknowledges and agrees that the indemnification provisions in 
this Section [XX] shall be the sole and exclusive remedy of the parties hereto 
arising under, related to or with respect to the transactions contemplated by this 
A t ( t f ( ) ti f ifi f th it bl li fAgreement (except for (x) actions for specific performance or other equitable relief  
and (y) [insert other appropriate limitations, such as separate mechanisms for 
resolution of payment disputes, etc.]1)  and no person will have any other remedy or 
recourse, whether in contract, tort or otherwise, it being agreed that all of such g g
other remedies and recourse are expressly waived and released by the parties 
hereto to the fullest extent permitted by law. 

________________________
1 Although commonly included, fraud and other tort based remedies are generally not an appropriate carve-

out to this provision.

35



Exclusive Remedy
Each of the parties acknowledges and agrees that the indemnification provisions in 
this Section [XX] shall be the sole and exclusive remedy of the parties hereto 
arising under, related to or with respect to the transactions contemplated by this 
A t ( t f ( ) ti f ifi f th it bl li fAgreement (except for (x) actions for specific performance or other equitable relief  
and (y) [insert other appropriate limitations, such as separate mechanisms for 
resolution of payment disputes, etc.]1)  and no person will have any other remedy or 
recourse, whether in contract, tort or otherwise, it being agreed that all of such g g
other remedies and recourse are expressly waived and released by the parties 
hereto to the fullest extent permitted by law. 

________________________
1 Although commonly included, fraud and other tort based remedies are generally not an appropriate carve-

out to this provision.
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Entire Agreement/Integration
This Agreement, along with any [list related schedules, exhibits and other 
agreements], encompasses the entire agreement of the parties, and supersedes all 
previous understandings and agreements between the parties, whether oral or 

itt Th ti h l t il d t d fi th i i ht li biliti dwritten.  The parties have voluntarily agreed to define their rights, liabilities and 
obligations with respect to the [transactions] exclusively in contract pursuant to the 
express terms and provisions of this Agreement, and the parties hereto expressly 
disclaim that they are owed any duties or are entitled to any remedies not expressly y y y p y
set forth in this Agreement.  Furthermore, the parties each hereby acknowledge 
that this Agreement  embodies the justifiable expectations of sophisticated parties 
derived from arm’s-length negotiations, and all parties specifically acknowledge that 
no party has any special relationship with another party that would justify anyno party has any special relationship with another party that would justify any 
expectation beyond that of 
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Entire Agreement/Integration (cont.)
an ordinary buyer and an ordinary seller in an arm’s-length transaction.  The sole 
and exclusive remedies for any breach of the terms and provisions of this 
Agreement or any claim or cause of action otherwise arising out of or related to the 
[t ti ] h ll b th di il bl t l i it f b h f[transactions] shall be those remedies available at law or in equity for breach of 
contract only (as such contractual remedies have been further limited or excluded 
pursuant to the express terms of this Agreement), and the parties hereby agree that 
neither party hereto shall have any remedies or causes of action (whether in p y y (
contract or in tort or otherwise) for any statements, communications, disclosures, 
failures to disclose, representations or warranties not set forth in this Agreement.
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Non-Reliance
Except for the specific representations and warranties expressly made by the 
[Seller]1 Article [XX] (as modified by the Schedules thereto), (a) [Buyer] 
acknowledges and agrees that (i) [Seller] is not making and has not made any 

t ti t d i li d t l i it i t frepresentation or warranty, expressed or implied, at law or in equity, in respect of 
[Seller] or its business, assets, liabilities, operations, prospects, or condition 
(financial or otherwise), including with respect to merchantability or fitness for any 
particular purpose of any assets, the nature or extent of any liabilities, the p p p y y
prospects of the business, the effectiveness or the success of any operations, or 
the accuracy or completeness of any confidential information memoranda, 
documents, projections, material or other information (financial or otherwise) 
regardingregarding

____________
1 Include the Seller’s subsidiaries and affiliates throughout this clause as appropriate.
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Non-Reliance (cont.)
[Seller] furnished to [Buyer] or its representatives or made available to [Buyer]  and 
its representatives in any “data rooms,” “virtual data rooms,” management 
presentations or in any other form in expectation of, or in connection with, the 
[T ti ] i t f th tt thi h t d (ii)[Transactions], or in respect of any other matter or thing whatsoever, and (ii) no 
stockholder, officer, manager, agent, representative or employee of [Seller] has any 
authority, express or implied, to make any representations, warranties or 
agreements not specifically set forth in this Agreement and subject to the limited g p y g j
remedies herein provided, 2 (b) [Buyer] specifically disclaims that it is relying upon 
or has relied upon any such other representations or warranties that

____________
2 While the representations and warranties in this clause (a) are examples of the types of extra-contractual 

representations the parties might want to disclaim in the context of a sale of a business, this is not an 
exclusive list or appropriate for all contracts.  Clause (a) should be tailored to fit the specifics of the 
transaction at issue. 
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Non-Reliance (cont.)
may have been made by any Person, and acknowledges and agrees that [Seller] 
and its Affiliates have specifically disclaimed and do hereby specifically disclaim 
any such other representation or warranty made by any Person, (c) [Buyer] 

ifi ll di l i bli ti d t b [S ll ] f it Affili t t kspecifically disclaims any obligation or duty by [Seller] or any of its Affiliates to make 
any disclosures of fact not required to be disclosed pursuant to the specific 
representations and warranties set forth in Article [XX], and (d) [Buyer] is entering 
into the [Transactions] pursuant to this Agreement subject only to the specific [ ] p g j y p
representations and warranties set forth in Article [XX]  as further limited by the 
specifically bargained for exclusive remedies as set forth in Article [XX].  Include the 
Seller’s subsidiaries and affiliates throughout this clause as appropriate. 
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Nature of Representations and Warranties
All representations and warranties set forth in this Agreement are contractual in 
nature only and subject to the sole and exclusive remedies set forth herein.  The 
sole purpose of the representations and warranties set forth in this Agreement is to 

ll t fi i l ibilit t t th i i f thiallocate financial responsibility pursuant to the express provisions of this 
Agreement should the representations and warranties prove to have been 
inaccurate, and no other rights, remedies or causes of action (whether in law or in 
equity or whether in contract or in tort) are permitted to any party hereto as a result q y ) p y p y
of the untruth of any such representation and warranty.
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Non-Recourse Against Directors and Officers
All claims or causes of action (whether in contract or in tort or otherwise) that may 
be based upon, arise out of or relate to this Agreement, or the negotiation, 
execution or performance of this Agreement (including any representation or 

t d i i ti ith thi A t i d t twarranty made in or in connection with this Agreement or as an inducement to 
enter into this Agreement), may be made only against the Persons that are 
expressly identified as parties hereto.  No Person who is not a named party to this 
Agreement, including any past, present or future director, officer, employee, g g y p p p y
incorporator, member, manager, partner, equity holder, Affiliate, agent, attorney or 
representative of any named party to this Agreement (“Non-Party Affiliates”), shall 
have any liability (whether in contract or in tort or otherwise, or based upon any 
theory that seeks to impose liability of an entity party against its owners or Affiliates)theory that seeks to impose liability of an entity party against its owners or Affiliates) 
for any obligations or liabilities arising under, in connection with or related to this 
Agreement or for any claim based on, in respect of, or by reason of this Agreement 
or its negotiation or execution, and each party hereto waives and releases all such 
liabilities, claims and obligations against any such Non-Party Affiliates.  Non-Party 
Affiliates are expressly intended as third-party beneficiaries of this provision of this 
Agreement.
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Governing Law
This Agreement and all claims or causes of action (whether in contract or tort or 
otherwise) that may be based upon, arise out of or relate to this Agreement or the 
negotiation, execution or performance of this Agreement (including any claim or 

f ti b d i i t f l t d t t ticause of action based upon, arising out of or related to any representation or 
warranty made in or in connection with this Agreement or as an inducement to 
enter into this Agreement), shall be governed by the internal Laws of the State of 
[_____], without giving effect to conflict-of-laws principles that would result in the [_____] g g p p
application of the Laws of any other jurisdiction.
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Third Party Beneficiaries
Nothing in this Agreement, express or implied, shall create or be deemed to create 
any third-party beneficiary rights in any Person not a party to this Agreement, other 
than as specifically provided in Sections [XX].
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Cautionary Note
This presentation has reviewed the purpose of indemnification provisions, how they 
work and selected other “boilerplate” provisions which impact indemnification.  The 
example provisions provided in this presentation have been taken from actual 

ti t d t Alth h th l i i h b id d itnegotiated agreements.  Although these example provisions have been provided, it 
is important to bear in mind that there is no single definitive form that applies in all 
circumstances, and particular contracts or circumstances may require specific 
solutions and wording.  Moreover, this presentation has not attempted to be a g p p
comprehensive survey of applicable law in all jurisdictions – rather, it is meant to be 
an overview which alerts the reader to potential issues which may arise in the 
applicable jurisdiction.  Ideally, professional advice should be obtained on the form 
and content of the indemnification and related provisions of any particularand content of the indemnification and related provisions of any particular 
commercial contract.
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DISCLAIMER
• This program is for information only and does not constitute legal advice.

• This presentation does not create an attorney-client relationship.

• The views expressed are the personal opinions of the panelists and should not• The views expressed are the personal opinions of the panelists and should not 
be attributed to anyone else, including their employers.
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Introduction

Seyfarth Shaw LLP is pleased to present the 3rd edition 
of its Middle-Market M&A SurveyBook (“Survey”), which 
analyzes key transaction terms included in over 200 middle-
market (<$1 billion) private target acquisition agreements 
signed in 2015.1 The information presented is intended to 
serve as a guide to buyers, sellers and deal professionals on 
“what’s market” when negotiating private target acquisition 
agreements in what we expect will be an active 2016.

The Survey focuses on key deal terms comprising the 
“indemnity package” included in almost all private target 
acquisition agreements to address the issue of a seller’s 
potential post-closing liability to a buyer and defining the 
scope by which the purchase price paid to a seller may be 
potentially clawed back by a buyer.

The data analyzed in this Survey suggests that the current 
M&A environment is continuing to have a favorable impact 
on key deal terms from a seller’s perspective. For example, 
our Survey data shows an increase in the use of escrow 
periods of 12 months or less, a decrease in median escrow 
amounts and a higher percentage of deals employing an 
indemnity cap of 10% or less, in each case, as compared 

to the two prior years. Buyers continue to attempt to 
differentiate themselves and present a more compelling 
bid for acquisition targets or their assets by taking on 
more risk in their acquisition agreements and offering 
more aggressive contractual terms to sellers. Buyers are 
also increasingly purchasing representation and warranty 
insurance in an effort to make their acquisition proposal 
even more attractive to a seller by limiting potential post-
closing liability of the seller.

According to Mergermarket, 2015 North American middle-
market M&A deal volume declined from the historic highs 
of 2014 due in part to the growing valuation gap between 
buyers and sellers.2 High valuations were fueled by, among 
other things, large numbers of potential buyers competing 
for fewer quality assets, inexpensive financing, and the 
sometimes unrealistic application of mega merger multiples 
to middle-market deals. The high valuations that were 
attached to many middle-market M&A transactions have 
also contributed to a more seller-friendly M&A environment 
in 2015.
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To be sure, each deal has unique facts and circumstances that 
impact the negotiation of the acquisition agreement, including, 
importantly, the relative leverage of the buyer and seller. It is 
nonetheless helpful when negotiating an acquisition agreement 
to have a strong understanding of where the terms of your 
“indemnity package” fall in the current market spectrum. 
This Survey aims to arm you with this information. Our Survey 
provides you with data on these key terms, together with 
our insights, in an easily readable format and is intended to 
be a quick reference guide to assist buyers, sellers and deal 
professionals negotiating private target acquisition agreements.

If you would like more information regarding the data presented 
in our Middle-Market M&A SurveyBook, we welcome the 
opportunity to further discuss our findings with you. 

1  For purposes of this Survey, “purchase price” means the total cash 
consideration paid by the buyer in a transaction, but does not include 
contingent purchase price payments (e.g., earnouts). This Survey  
does not include any transactions that involved the payment of any 
consideration other than cash.

2  Mergermarket, Mid-Market M&A: The Valuation Gap, March 2016

Key Deal Terms 
Surveyed*

• Indemnity Escrow Amount

• Indemnity Escrow Period

• Representation & Warranty 
Survival Period

• Carve Outs to General 
Survival Period

• Indemnity Basket Type

• Indemnity Basket Size

• Indemnity Cap

*A glossary of these terms can be found on page 10.
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Observations*

Of the deals surveyed which provided 
for an indemnity escrow:

• The median indemnity escrow 
amount in 2015 was 6% 
(compared to 7.41% in 2014 
and 8.78% in 2013).

• Approximately 76% had an 
indemnity escrow amount of less 
than 10% (compared to 59% in 
2014 and 48% in 2013).

• Approximately 31% had indemnity 
escrow amounts of less than 5% 
(compared to 21% in 2014 and 
15% in 2013). Our data suggests 
that the use of representation 
and warranty insurance has 
contributed to the increase in the 
number of deals with indemnity 
escrow amounts under 5%.

Indemnity Escrow Amount

Approximately 52% of all deals surveyed provided for an indemnity escrow.
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* Data used in this Survey for prior year comparisons has been derived from the results of our 
prior surveys. 
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Indemnity Escrow Period

Observations
Of the deals surveyed which provided 
for an indemnity escrow:

• The median indemnity escrow 
period increased slightly in 2015 
to 16.5 months (compared to 
15 months in 2014 and 2013).

• The percentage of deals with 
an indemnity escrow period of 
12 months or less increased to 
over 46% in 2015 (compared to 
approximately 40% in 2014 and 
34% in 2013).
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Representation & Warranty Survival Period*
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23.15%

21.18%
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1.48%

* For purposes of this Survey, the survival periods set forth in this chart is for “general” representations 
and warranties. This chart does not take into account longer survival periods for certain representations 
and warranties that are sometimes carved out of the general survival period (see page 6 for 
information regarding carve outs).

Observations
• The median survival period for 

deals surveyed was 15 months, 
which has remained consistent 
since 2013.

• Approximately 80% of deals 
surveyed had survival periods from 
12 to 18 months, representing a 
slight increase when compared to 
78% in 2014.

• Approximately 36% of deals 
surveyed had a survival period 
of 18 months, representing an 
increase when compared to 
32% in 2014.
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Carve Outs to General Survival Period
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67.79%
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8.17%

30.29%

75.48%

No Conflicts
The percentage of deals surveyed that carved 
out representations and warranties regarding 
no conflicts has steadily increased from 
approximately 23% in 2013 to 25% in 2014 
and 30% in 2015.

Other Carved Out 
Representations
Capitalization
Approximately 72% of deals surveyed 
involving the purchase of equity interests 
carved out representations and warranties 
regarding capitalization from the general 
survival period.

Title to Assets
Approximately 51% of deals surveyed 
involving the purchase of assets carved out 
representations and warranties regarding title 
to assets from the general survival period.
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Indemnity Basket Type

 25%

Threshold/
Tipping

 75%

True
Deductible

Basket
Type

Observations
• Approximately 89% of deals 

surveyed provided for an 
indemnity basket (compared to 
91% in 2014 and 97% in 2013).

• True deductible basket types fell 
from approximately 83% in 2014 
and 82% in 2013 to approximately 
75% in 2015. Accordingly, the use 
of threshold/tipping basket types 
increased in 2015 when compared to 
2014 and 2013.

Approximately 89% of deals surveyed provided for an indemnity basket, 
broken down as follows:
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Indemnity Basket Size

Observations
•  Median basket size remained about the same at 0.75% of the purchase price in 2015 (compared to 0.76% in 2014).
•  The median basket size for deals surveyed having a true deductible was 0.84% of the purchase price in 2015 (compared to 0.80% in 2014).
•  The median basket size for deals surveyed having a threshold/tipping basket was 0.72% of the purchase price in 2015 (compared to 0.73% in 2014).
•  Approximately 72% of deductible baskets were greater than 0.5% of the purchase price (compared to 70% in 2014).
•  The percentage of deals with a true deductible basket size of 1% or less was approximately 84% (compared to 75% in 2014).
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Indemnity Cap Size

Observations
• Median indemnity cap remained 

unchanged since 2013 at 10%.

• Approximately 57% of 
transactions in 2015 had a cap 
of 10% or less (compared to 
51% in 2014 and 50% in 2013).

• Approximately 14% of deals 
surveyed had an indemnity cap 
of less than 5% of the purchase 
price, which represents an increase 
from 2014 when 10% of deals 
surveyed had indemnity caps of less 
than 5% of the purchase price. 
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Approximately 93% of deals surveyed had an indemnity cap.
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Glossary

Indemnity Escrow Amount
The indemnity escrow amount is the portion of the 
purchase price held in escrow to serve as a fund to 
satisfy indemnification claims against the seller.

Indemnity Escrow Period
The indemnity escrow period is the length of time after 
the transaction closing date that the indemnity escrow 
amount is held before being released to the seller.

Representation & Warranty 
Survival Period
The survival period is the length of time after the 
transaction closing date during which a party may make 
claims for breaches of representations and warranties. 

Carve Outs to General Survival Period
Certain specified representations and warranties may be 
carved out of the general survival period for representations 
and warranties and survive for a longer period of time.

Indemnity Basket
An indemnity basket requires a party to incur a certain 
amount of indemnifiable losses before it can seek 
indemnification from the other party. There are generally 
two types of baskets: true deductibles and 
threshold/tipping baskets. With a true deductible, 
the indemnifying party is only responsible for losses 
exceeding the basket amount. With a threshold/tipping 
basket, the indemnifying party is responsible for all losses 
from dollar one once a party’s indemnifiable losses reach 
the basket amount. Indemnity baskets typically apply 
only to breaches of “general” representations 
and warranties. 

Indemnity Cap
The indemnity cap limits a party’s maximum liability under 
the indemnification provisions to a stated dollar amount. 
Indemnity caps typically only apply to breaches of “general” 
representations and warranties.
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REVIEW

Fueled by favorable macroeconomic 
conditions, high levels of cash among 
strategic acquirers and low interest rates, 
the M&A market produced record or near-
record results across most geographies  
and sectors in 2015. Entering 2016, 
however, the M&A market faces several 
headwinds that may blunt advances in deal 
flow and valuations in the coming year.

The number of reported M&A transactions 
and deal value worldwide hit record 
levels in 2015. Global M&A deal volume 
increased 4%, from 31,963 deals in 2014 to  
33,365 in 2015—eclipsing the 32,856 deals 
at the peak of the market in 2005. On  
the heels of a very strong M&A market  
in 2014, global M&A deal value surged  
by another 29%, from $3.01 trillion in  
2014 to $3.89 trillion in 2015—more than 
double the average of $1.93 trillion for  
the three-year period that preceded 2014.

The number of worldwide billion-dollar 
transactions increased 10%, from 489 
in 2014 to 536 in 2015. Aggregate global 
billion-dollar deal value grew 45%, 
from $2.02 trillion to $2.94 trillion.

Geographic Results
Total deal value increased across all 
geographic regions in 2015, with Asia-
Pacific the only region seeing a decline 
in the number of M&A transactions:

■ United States: Deal volume in the US 
increased 7%, from 11,692 transactions 
in 2014 to 12,465 in 2015. US deal value 
jumped 36%, from $1.70 trillion to  
$3.32 trillion, resulting in a 28% increase 
in average deal size from $145.5 million 
to $186.0 million—the highest total 
deal value and average deal size in the 
United States since at least 2000. The 
number of billion-dollar transactions 
involving US companies increased 
slightly, from 278 to 281, while the total 
value of these transactions grew 50%, 
from $1.30 trillion to $1.95 trillion.

■ Europe: Deal flow in Europe improved 
in 2015 for the second consecutive year. 
The number of transactions increased 
8%, from 13,155 in 2014 to 14,180 in 
2015, surpassing the 13,704 in 2007—the  
European market’s high point since at 
least 2000. Total deal value increased 
29%, from $1.16 trillion to $1.50 trillion, 
resulting in a 20% increase in average 
deal size from $88.4 million to $105.9 

million—just shy of the $107.5 million 
average deal size in 2007. The number 
of billion-dollar transactions involving 
European companies declined 4%, from 
191 in 2014 to 184 in 2015—both years 
well below the 210 in 2006 and 263 in 
2007. The total value of billion-dollar 
transactions, however, grew 44%, from 
$818.8 billion to $1.18 trillion, passing 
the $1.08 trillion figure for 2007.

■ Asia-Pacific: The Asia-Pacific region saw 
deal volume inch down by less than 1%, 
from 9,276 transactions in 2014 to 9,217 
in 2015. Total deal value in the region, 
however, jumped 39%, from $704.6 billion 
to $980.4 billion, resulting in a 40% 
increase in average deal size from $76.0 
million to $106.4 million—the highest 
total deal value and average deal size  
in the region since at least 2000. Billion-
dollar transactions involving Asia-Pacific 
companies increased 73%, from 110 to 

190, while their total value grew 75%, 
from $342.8 billion to $601.3 billion.

Sector Results
M&A deal flow increased across principal 
industry sectors in 2015. Trends in 
deal value were more varied, with 
annual tallies soaring in the financial 
services sector but sharply contracting 
in the telecommunications sector.

■ Technology: Global transaction volume  
in the technology sector increased 9%, 
from 4,763 deals in 2014 to 5,197 deals  
in 2015. Global deal value increased 20%, 
from $234.2 billion to $280.9 billion, 
passing the $271.0 billion in 2000 as the 
high point in the sector since that year and 
resulting in a 10% increase in average deal 
size, from $49.2 million to $54.0 million. 
US technology deal volume increased 
11%, from 2,424 to 2,684. US technology 
total deal value declined 7%, from $179.3 
billion to $166.8 billion, resulting in a 

Source: FactSet Mergers
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 16% decline in average deal size from 
$74.0 million to $62.1 million—still 
the third-highest figure since 2000.

■ Life Sciences: Global transaction volume 
in the life sciences sector dipped slightly, 
from 1,328 deals in 2014 to 1,324 deals  
in 2015, while global deal value increased 
29%, from $385.2 billion to $498.7 billion. 
As a result, average deal size increased 
30%, from $290.1 million to $376.6 
million. In the United States, deal volume 
increased from 582 to 584, while total deal 
value increased 25%, from $313.7 billion to 
$393.1 billion. Average deal size increased 
from $539.1 million to $673.1 million.

■ Financial Services: Global M&A activity  
in the financial services sector increased 
7%, from 1,416 deals in 2014 to 1,517 deals 
in 2015. Despite this increase, the 2015 
tally fell well short of the average of 1,726 
deals that prevailed over the four-year 
period from 2004 to 2007. Global deal 
value more than doubled, from $125.2 
billion to $255.5 billion, resulting in a 90% 
increase in average deal size from $88.4 
million to $168.4 million. In the United 
States, financial services sector deal volume 
increased 6%, from 490 to 520, while 
total deal value more than tripled, from 
$46.1 billion to $152.9 billion. Average 
deal size increased from $94.1 million to 
$294.0 million—the highest average deal 
size in the sector since at least 2000.

■ Telecommunications: Global transaction 
volume in the telecommunications sector 
inched up, from 809 deals in 2014 to 830 
deals in 2015. Global telecommunications 
deal value declined 46%, from $241.4 
billion to $129.4 billion, resulting in  
a 48% decline in the average deal size,  
from $298.3 million to $156.0 million.  
US telecommunications deal volume 
increased 8%, from 257 to 278, while total 
deal value declined 64%, from $102.1 
billion to $36.4 billion. The average deal 
size in 2015, at $131.0 million, was less than 
one-third of the $397.1 million in 2014.

■ VC-Backed Companies: The number 
of reported acquisitions of VC-backed 
companies declined 7%, from 562 in 2014 
to 522 in 2015, while total proceeds fell  
by one-third, decreasing from $87.4 billion 
to $58.3 billion. Once all 2015 acquisitions 
are accounted for, 2015 deal activity should 
be in line with 2014, although the shortfall 
in proceeds is likely to remain due to a 
decline in the number of acquisitions with 
purchase prices of at least $500 million.

OUTLOOK

Heading into 2016, macroeconomic 
concerns have created some uncertainty 
and begun to depress deal flow and 
valuations, suggesting that the M&A 
market is likely to step back from the 
record levels of 2015. Important factors 
that will affect M&A activity in the 
coming year include the following:

■ Macroeconomic Conditions: While  
the US economy has continued to  
improve in a number of key metrics, 
global economic growth remains anemic 
at best, and slowing growth in China—
until now a stalwart of economic  
growth—is having a ripple effect on  
many countries. Moreover, after seven 
years with interest rates at historic lows, 
the Federal Reserve raised its benchmark 
interest rate in late 2015, raising the 
specter of further hikes in 2016. 

 Private Equity Impact: On the sell side, 
private equity firms continue to dispose 
of companies acquired during the pre-
crisis buyout boom as debt obligations 
become due. On the buy side, private 
equity firms continue to have ample “dry 
powder” to deploy. Although competition 
for attractive deals is likely to continue 
in 2016, price inflation should abate.

■ Venture Capital Pipeline: The venture 
capital pipeline is brimming with 
attractive acquisition targets, and 
many venture-backed companies 
and their investors prefer the relative 
ease and certainty of being acquired 
to the lengthier and more uncertain 
IPO process. In the coming year, 
activity in this sector will depend in 
part on the extent of the correction in 
private company valuations, a process 
which appears to be underway. <
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4 Takeover Defenses: An Update

Set forth below is a summary of 
common takeover defenses available 

to public companies—both established 
public companies and IPO companies— 
and some of the questions to be considered 
by a board in evaluating these defenses. 

CLASSIFIED BOARDS

Should the entire board stand for re-
election at each annual meeting, or 
should directors serve staggered three-year 
terms, with only one-third of the board 
standing for re-election each year?

Supporters of classified, or “staggered,” 
boards believe that classified boards 
enhance the knowledge, experience and 
expertise of boards by helping ensure 
that, at any given time, a majority of 
the directors will have experience and 
familiarity with the company’s business. 
These supporters believe classified boards 
promote continuity and stability, which 
in turn allow companies to focus on 
long-term strategic planning, ultimately 
leading to a better competitive position 
and maximizing stockholder value. 
Opponents of classified boards, on the 
other hand, believe that annual elections 
increase director accountability, which 
in turn improves director performance, 
and that classified boards entrench 
directors and foster insularity.

SUPERMAJORITY VOTING 
REQUIREMENTS

What stockholder vote should be 
required to approve mergers or amend 
the corporate charter or bylaws: a 
majority or a “supermajority”?

Advocates for supermajority vote 
requirements claim that these provisions 
help preserve and maximize the value 
of the company for all stockholders by 
ensuring that important corporate actions 
are taken only when it is the clear will  
of the stockholders. Opponents, however, 
believe that majority-vote requirements 
make the company more accountable 
to stockholders by making it easier for 
stockholders to make changes in how 
the company is governed. Supermajority 
requirements are also viewed by their 
detractors as entrenchment provisions 
used to block initiatives that are supported 
by holders of a majority of the company’s 

stock but opposed by management and 
the board. In addition, opponents believe 
that supermajority requirements—which 
generally require votes of 60% to 80% 
of the total number of outstanding 
shares—can be almost impossible to 
satisfy because of abstentions, broker 
non-votes and voter apathy, thereby 
frustrating the will of stockholders. 

PROHIBITION OF STOCKHOLDERS’ 
RIGHT TO ACT BY WRITTEN CONSENT

Should stockholders have the right 
to act by written consent without 
holding a stockholders’ meeting?

Written consents of stockholders can be 
an efficient means to obtain stockholder 
approvals without the need for convening 

*Delaware corporations only 
Source: WilmerHale analysis of SEC filings from 2007 to 2015 (2011–2015 only for exclusive forum provisions) for US issuers.
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*Delaware corporations only 
Source: IPO company data is based on WilmerHale analysis of SEC filings from 2007 to 2015 (2011–2015 only for exclusive forum provisions) for US issuers. 
Established public company data is from SharkRepellent.net at year-end 2015.

a formal meeting, but can result in a 
single stockholder or small number of 
stockholders being able to take action 
without prior notice or any opportunity 
for other stockholders to be heard. If 
stockholders are not permitted to act by 
written consent, all stockholder action 
must be taken at a duly called stockholders’ 
meeting for which stockholders have 
been provided detailed information 
about the matters to be voted on, and 
at which there is an opportunity to ask 
questions about proposed business. 

LIMITATION OF STOCKHOLDERS’ 
RIGHT TO CALL SPECIAL MEETINGS

Should stockholders have the right to call 
special meetings, or should they be required 
to wait until the next annual meeting of 
stockholders to present matters for action?

If stockholders have the right to call 
special meetings of stockholders, one or 
a few stockholders may be able to call a 
special meeting, which can result in abrupt 
changes in board composition, interfere 
with the board’s ability to maximize 
stockholder value, or result in significant 
expense and disruption to ongoing 
corporate focus. A requirement that only 
the board or specified officers or directors 
are authorized to call special meetings of 
stockholders could, however, have the effect 
of delaying until the next annual meeting 
actions that are favored by the holders 
of a majority of the company’s stock.

ADVANCE NOTICE REQUIREMENTS

Should stockholders be required to notify the 
company in advance of director nominations 
or other matters that the stockholders would 
like to act upon at a stockholders’ meeting?

Advance notice requirements provide  
that stockholders at a meeting may  
only consider and act upon director 
nominations or other proposals that have 
been specified in the notice of meeting  
and brought before the meeting by or at the 
direction of the board, or by a stockholder 
who has delivered timely written notice to 
the company. Advance notice requirements 
afford the board ample time to consider  
the desirability of stockholder proposals 
and ensure that they are consistent with  

the company’s objectives and, in the case  
of director nominations, provide important 
information about the experience and 
suitability of board candidates. These 
provisions could also have the effect of 
delaying until the next stockholders’  
meeting actions that are favored by the 
holders of a majority of the company’s stock. 

STATE ANTI-TAKEOVER LAWS

Should the company opt out of any 
state anti-takeover laws to which it 
is subject, such as Section 203 of the 
Delaware corporation statute? 

Section 203 prevents a public company 
incorporated in Delaware (where more than 
90% of all IPO companies are incorporated) 
from engaging in a “business combination” 
with any “interested stockholder” for three 
years following the time that the person 
became an interested stockholder, unless, 
among other exceptions, the interested 
stockholder attained such status with 
the approval of the board. A business 
combination includes, among other things, 
a merger or consolidation involving the 

interested stockholder and the sale of 
more than 10% of the company’s assets. 
In general, an interested stockholder is 
any stockholder that, together with its 
affiliates, beneficially owns 15% or more 
of the company’s stock. A public company 
incorporated in Delaware is automatically 
subject to Section 203, unless it opts out in 
its original corporate charter or pursuant  
to a subsequent charter or bylaw 
amendment approved by stockholders. 
Remaining subject to Section 203 helps 
eliminate the ability of an insurgent to 
accumulate and/or exercise control without 
paying a reasonable control premium, 
but could prevent stockholders from 
accepting an attractive acquisition offer 
that is opposed by an entrenched board.

BLANK CHECK PREFERRED STOCK

Should the board be authorized to designate 
the terms of series of preferred stock 
without obtaining stockholder approval?

When blank check preferred stock is 
authorized, the board has the right to issue 
shares of preferred stock in one or more 

IPO  
COMPANIES

ESTABLISHED PUBLIC COMPANIES
S&P 500 RUSSELL 3000

Classified board 77% 10% 43%

Supermajority voting requirements to approve 
mergers or change corporate charter and bylaws

75%
21% to 42%, 

dependng on type 
of action

18% to 57%, 
dependng on type 

of action

Prohibition of stockholders’ right to act  
by written consent

88% 71% 72%

Limitation of stockholders’ right to call  
special meetings

93% 39% 51%

Advance notice requirements 95% 95% 91%

Section 203 of the Delaware corporation statute 
(not opt out)*

77% 96% 89%

Blank check preferred stock 96% 96% 95%

Multi-class capital structure 7% 9% 11%

Exclusive forum provisions* 55% 30% 33%

Stockholder rights plan 1% 4% 7%

Prevalence of Takeover Defenses Among IPO Companies 
and Established Public Companies
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series without stockholder approval under 
state corporate law (but subject to stock 
exchange rules), and has the discretion  
to determine the rights and preferences, 
including voting rights, dividend rights, 
conversion rights, redemption privileges 
and liquidation preferences, of each such 
series of preferred stock. The availability of 
blank check preferred stock can eliminate 
delays associated with a stockholder vote 
on specific issuances, thereby facilitating 
financings and strategic alliances. The 
board’s ability, without further stockholder 
action, to issue preferred stock or rights to 
purchase preferred stock can also be used 
as an anti-takeover device.

MULTI-CLASS CAPITAL STRUCTURES

Should the company sell to the public 
a class of common stock whose voting 
rights are different from those of the 
class of common stock owned by the 
company’s founders or management?

While most companies go public with a 
single class of common stock that provides  
the same voting and economic rights to 
every stockholder (a “one share, one vote” 

model), some companies go public with  
a multi-class capital structure under which 
specified pre-IPO stockholders (typically 
founders) hold shares of common stock 
that are entitled to multiple votes per share, 
while the public is issued a separate class 
of common stock that is entitled to only 
one vote per share. Use of a multi-class 
capital structure facilitates the ability 
of the holders of the high-vote class of 
common stock to retain voting control 
over the company and to pursue strategies 
to maximize long-term stockholder value. 
Critics believe that a multi-class capital 
structure entrenches the holders of the 
high-vote stock, insulating them from 
takeover attempts and the will of public 
stockholders, and that the mismatch 
between voting power and economic 
interest may also increase the possibility 
that the holders of the high-vote stock 
will pursue a riskier business strategy.

EXCLUSIVE FORUM PROVISIONS

Should the company stipulate in its 
corporate charter or bylaws that the Court 
of Chancery of the State of Delaware is 

the exclusive forum in which it and its 
directors may be sued by stockholders?

Following a 2010 decision by the Delaware 
Court of Chancery (and now expressly 
authorized by the Delaware corporation 
statute), numerous Delaware corporations 
have included provisions in their  
corporate charter or bylaws to the effect 
that the Court of Chancery of the State 
of Delaware is the exclusive forum in 
which state-law stockholder claims may 
be brought against the company and its 
directors. Proponents of exclusive forum 
provisions are motivated by a desire to 
adjudicate stockholder claims in a single 
jurisdiction that has a well-developed  
and predictable body of corporate case law 
and an experienced judiciary. Opponents 
argue that these provisions deny aggrieved 
stockholders the ability to bring litigation 
in a court or jurisdiction of their choosing.

STOCKHOLDER RIGHTS PLANS

Should the company establish a poison pill?

A stockholder rights plan (often referred 
to as a “poison pill”) is a contractual 
right that allows all stockholders—other 
than those who acquire more than a 
specified percentage of the company’s 
stock—to purchase additional securities 
of the company at a discounted price 
if a stockholder accumulates shares of 
common stock in excess of the specified 
threshold, thereby significantly diluting 
that stockholder’s economic and voting 
power. Supporters believe rights plans 
are an important planning and strategic 
device because they give the board time to 
evaluate unsolicited offers and to consider 
alternatives. Rights plans can also deter 
a change in control without the payment 
of a control premium to all stockholders, 
as well as partial offers and “two-tier” 
tender offers. Opponents view rights 
plans, which can generally be adopted 
by board action at any time and without 
stockholder approval, as an entrenchment 
device and believe that rights plans 
improperly give the board, rather than 
stockholders, the power to decide whether 
and on what terms the company is to be 
sold. When combined with a classified 
board, rights plans make an unfriendly 
takeover particularly difficult. <
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ALL IPO  
COMPANIES

VC-BACKED 
COMPANIES

PE-BACKED 
COMPANIES

OTHER IPO 
COMPANIES

Classified board 77% 88% 78% 49%

Supermajority voting requirements to 
approve mergers or change corporate 
charter and bylaws

75% 84% 78% 51%

Prohibition of stockholders’ right to act  
by written consent

88% 94% 90% 70%

Limitation of stockholders’ right to call 
special meetings

93% 96% 97% 81%

Advance notice requirements 95% 98% 97% 85%

Section 203 of the Delaware corporation 
statute (not opt out)*

77% 97% 39% 73%

Blank check preferred stock 96% 97% 99% 89%

Multi-class capital structure 7% 6% 6% 12%

Exclusive forum provisions* 55% 51% 66% 50%

Stockholder rights plan 1% 2% 0.5% 1%

Differences in Anti-Takeover Practices Among Types of IPO Companies



7Key Lessons in Appraisal Claims Involving Private Company Mergers

           Much has been written about 
the increased prevalence of 

appraisal claims in public company 
mergers, but the risk of appraisal 
claims in mergers involving private 
companies should not be ignored.

Subject to various exceptions and 
conditions, Section 262 of the Delaware 
General Corporation Law gives a 
stockholder of a constituent corporation 
in a merger the right to seek appraisal of 
the fair value of the stockholder’s shares 
if the stockholder does not vote in favor 
of, or consent in writing to, the merger. 
For mergers that are approved by written 
consent of stockholders (as is often the 
case for privately held corporations), the 
surviving corporation is obligated to give 
notice of the merger and the availability 
of appraisal rights to stockholders before 
or within ten days after the effective date 
of the merger, and stockholders who 
have not consented to the merger are 
entitled to exercise appraisal rights within 
20 days after the date of the notice.

Buyers should assess at the outset of a 
transaction whether circumstances exist 
that might suggest a heightened risk of 
appraisal claims, such as a conflicted 
board; a defective sale process; allocation 
of little or no merger proceeds to common 
stockholders; allocation to management 
(as part of a management incentive 
or similar plan) of merger proceeds 
that otherwise would be allocated to 
common stockholders; or a dissatisfied 
stockholder base, including founders 
who are no longer employees and who 
might have an economic or emotional 
incentive to disrupt a sale process.

In addition, buyers should be mindful 
of several Delaware cases suggesting 
reluctance to uphold a waiver of appraisal 
rights after the effectiveness of a merger 
where the stockholder is not offered 
consideration incremental to the merger 
consideration to which the stockholder 
is entitled by virtue of the merger:

■ In Roam-Tel Partners v. AT&T 
Mobility Wireless Operations Holdings, 
Inc., a stockholder who received no 
consideration for a waiver of appraisal 
rights was permitted to revoke the 

stockholder’s waiver within the 20-day 
statutory exercise period where the 
stockholder did not actually accept 
the merger consideration. The court 
distinguished the facts in an earlier case, 
Shell Petroleum, Inc. v. Smith, in which 
the stockholder was offered $2.00 per 
share for an appraisal rights waiver in 
addition to the merger consideration and 
noted that, in such a case, an enforceable 
contract does arise because the waiver 
is supported by consideration.

■ In Halpin v. Riverstone National, Inc.,  
in response to the majority stockholder’s 
argument that a drag-along provision 
obligated minority stockholders to 
consent to a merger after its effectiveness 
and that such consent would constitute 
a waiver of the minority stockholders’ 
appraisal rights, the court held that the 
minority stockholders were not obligated 
to consent to the merger after the fact 
because the majority stockholder failed 
to provide prior notice of the merger, 
as required by the express terms of the 
drag-along provision, thereby resulting 
in an ineffective exercise of the majority 
stockholder’s drag-along rights. 

■ Finally, in another case, the court held 
that the obligation to deliver a release 
as part of a letter of transmittal was 
unenforceable against a stockholder 
because the stockholder was not 
provided any consideration beyond 
the merger consideration to which 
it had already become entitled when 
the merger was consummated.

In assessing and attempting to mitigate 
the risk of appraisal claims in sales of 
privately held Delaware corporations, 
buyers should be mindful of five 
key lessons from these cases:

■ While holders of preferred stock can  
waive statutory appraisal rights in advance 
under Delaware law, it remains unclear 
whether common stockholders can do 
the same. Accordingly, buyers should 
not assume that a purported waiver of 
appraisal rights by a common stockholder 
in a stockholders’ agreement is enforceable 
under Delaware law. In the face of this 
uncertainty, drag-along provisions should 
include proxies and powers of attorney 
allowing the company to vote on behalf 
of the stockholder parties, which should 

preclude preferred stockholders and, at 
least in theory, common stockholders 
from pursuing appraisal claims.

■ Buyers should consider any procedural 
requirements carefully when drafting 
drag-along provisions because compliance 
may prove impracticable within the often-
accelerated time frame of a transaction. 
When exercising drag-along rights in 
the context of a transaction, failure to 
comply strictly with any procedural 
requirements included in the drag-along 
provisions may result in an invalid 
exercise of the drag-along rights.

■ If a drag-along provision requires that  
the transaction terms applicable to 
dragging stockholders be the same 
as the terms applicable to dragged 
stockholders—which is a common feature 
of drag-along provisions—buyers should 
consider whether any value or benefit 
(including, for example, having board 
designees released from claims) not shared 
by all stockholders could be the basis for  
a claim that stockholders are being treated 
disparately and that therefore the exercise 
of the drag-along provision is invalid.

■ Buyers should not assume that a 
stockholder’s execution of a written 
consent to a merger following the 
effectiveness of the merger constitutes 
a vote in favor of the merger sufficient 
to preclude an appraisal claim. As 
noted in Halpin, it is unclear under 
Delaware law whether shares that are 
converted at the effective time of the 
merger into the right to receive merger 
consideration or seek appraisal are 
capable of being voted after the merger.

■ If mitigation of appraisal claims is critical 
to a buyer in a particular deal, the buyer 
might consider (1) requiring a dissenting 
share closing condition, in which it is 
not required to close until holders of a 
specified percentage (such as 95%) of the 
outstanding common stock have executed 
written consents to the merger or until the 
statutory period for exercising appraisal 
rights has passed, (2) allocating a specified 
percentage of the overall merger proceeds 
as consideration for appraisal rights 
waivers for common stockholders,  
and/or (3) requesting a special indemnity 
from the target’s stockholders for 
post-closing appraisal claims.<



8 Public Company Deal Litigation: The Give and the Get

BACKGROUND

It used to be that boards of public  
companies being acquired would routinely 
face one or (likely) more lawsuits alleging 
the directors breached their fiduciary 
duties because they had agreed to sell too 
cheaply or engaged in a flawed sales process. 
These lawsuits were often resolved through 
relatively straightforward settlements, 
in which the company agreed to make 
supplemental disclosures in exchange 
for dismissal of the lawsuit, a release of 
all potential claims, and payment of a fee 
to plaintiffs’ counsel. At the same time, 
companies funneled deal litigation into the 
Delaware Court of Chancery through forum 
selection by-laws requiring intra-corporate 
litigation be brought in the company’s 
state of incorporation (typically Delaware) 
or headquarters in an effort to reduce the 
costs of multi-forum deal litigation.

The Chancery Court routinely 
approved such settlements. But 
the times, they are a-changin.’ 

Recently the Chancery Court has 
scrutinized proposed settlements and 
rejected those where it concluded the 
claims lacked merit or the releases were 
too generous. As a result, deal litigation 
has fallen. According to a Wall Street 
Journal review of filings, just 34% of sales 
of Delaware companies for more than $100 
million from October through December of 
2015 faced lawsuits—down from 78% for the 
first nine months of 2015, and 95% for 2014.  

This is great news for Delaware public 
companies, which have long complained 
that such suits are essentially a deal 
tax. Although it may be premature to 
declare complete victory, these recent 
trends suggest the number of suits 
should continue to fall. But suits outside 
Delaware and more meritorious suits in 
Delaware—for example, those alleging 
undisclosed banker conflicts—will remain.
Below, we summarize some important 
recent decisions by the Chancery Court 
and discuss potential strategies for 
opposing merger-related lawsuits.

RECENT DECISIONS 

In July 2015, Vice Chancellor Laster 
signaled this new era of increased scrutiny 
by refusing to approve a settlement in 
Acevedo v. Aeroflex Holding Corp. In his 
ruling, he noted that the Chancery Court 

had routinely approved these settlements 
out of sympathy for defendants, who absent 
settlement would likely face costly litigation 
even in non-meritorious cases. But “with 
easy money to be had, M&A litigation 
proliferated” and plaintiffs’ attorneys’ fees 
climbed. He concluded that shareholders 
were not receiving any quantifiable  
benefit and were releasing claims that 
shareholders’ attorneys could never  
(because of the limited discovery performed 
and vast breadth of so-called “intergalactic” 
releases) have investigated closely. In the 
final analysis, he measured the give (i.e., 
disclosures and other relief) against the get 
(i.e., a broad class-wide release), found they 
did not square, and rejected the settlement. 
In the following months, several other 
members of the Chancery Court expressed 
similar reservations about these settlements.  

In January 2016, Chancellor Bouchard 
rejected a proposed settlement in In re 
Trulia, Inc., warning that disclosure-only 
settlements will be met with “disfavor” 
absent a “plainly material” supplemental 
disclosure and a narrowly tailored release. 
His lengthy opinion echoed the same 
concerns voiced by the other members of 
the Chancery Court and may foreshadow 
the end to what some snidely referred 
to as “deal insurance” settlements.

POTENTIAL APPROACHES 
TO DEAL LITIGATION

With disclosure-only settlements 
facing a hostile reception in Delaware, 
plaintiffs may pursue deal litigation 
in other states. Below are some 
approaches to defending these suits. 

■ Adopt exclusive forum bylaws: Exclusive 
forum bylaw provisions (which generally 
can be adopted without shareholder 
approval) can funnel deal litigation to 
Delaware, where the Chancery Court 
will likely examine it more closely, and 
move to dismiss cases filed elsewhere. 

■ Oppose expedited discovery/treatment: 
The Chancery Court frequently refuses 
expedited treatment when a deal is well-
disclosed and follows a good process. 
Companies can pursue that approach 
outside Delaware. Without expedited 
treatment or after a well-grounded 
motion to dismiss, plaintiffs may fold 
their cards and voluntarily dismiss. 

■ Stay Delaware litigation in favor of  
another state: Alternatively, companies 
could take their chances outside Delaware, 
where courts may more willingly 
approve disclosure-only settlements. 
However, without the benefit of the 
Chancery Court’s expertise, another 
court may be more likely to allow a case 
to proceed to expedited discovery, may 
struggle with a preliminary injunction 
motion, and may be less likely to 
dismiss even a non-meritorious case. 

If the parties choose to settle in Delaware, 
the options may now be more limited:

■ Negotiate more narrowly tailored releases: 
Instead of agreeing to “intergalactic” 
releases, plaintiffs may now release 
only disclosure or fiduciary duty claims 
concerning the sales process. The 
Chancery Court has said it would approve 
such settlements because they would not 
foreclose other future, meritorious claims.

■ Settle only after more extensive  
discovery and potentially a preliminary 
injunction hearing: Plaintiffs may seek 
more extensive discovery, instead of 
the typical expedited discovery that 
the Chancery Court has criticized, 
or may push forward and seek a 
preliminary injunction. Such efforts 
may give the Chancery Court comfort 
that plaintiffs’ counsel has investigated 
and the parties have vigorously 
explored the existence of potentially 
meritorious claims before settling. 

■ Voluntarily dismiss and pay mootness 
fee: Another alternative endorsed by 
the Chancery Court is for plaintiffs 
to dismiss the case voluntarily after 
defendants make agreed-upon 
disclosures. Plaintiffs’ counsel will 
seek a so-called mootness fee, and the 
Chancery Court will likely require some 
form of notice informing shareholders 
of the dismissal before considering 
the fee. This approach, however, does 
not include a release of claims.

It is not entirely clear how the Chancery 
Court will apply the new “plainly material” 
disclosure standard or whether disclosure-
only settlements remain viable. It is clear, 
however, that although far fewer merger 
suits will be filed, those filed will be subject 
to more rigorous litigation and may proceed 
post-closing. Early on in the deal process, 
companies should seek advice on how best 
to reduce deal litigation if it arises.<
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Counsel of Choice for Mergers and Acquisitions 
serving industry leaders in technology, life sciences, energy and cleantech, financial services, defense, communications and beyond

 Acquisition of Alfa Aesar research 
chemicals business of

Johnson Matthey

£256,000,000
September 2015

 Acquisition of

Performance Technologies

$50,000,000
February 2014

Acquisition of

Electronic Funds Source

$1,485,000,000
Pending 

(as of March 15, 2016)

Acquisition of

Intellinx

$66,700,000
January 2015

Acquisition by 

Millennial Media

$107,500,000
December 2014

Acquisition of

Tomax

$75,000,000
(including contingent payments)

January 2015

Acquisition of 

Ace Data Centers

$73,300,000
September 2015

Sale of global portfolio of hemostasis 
products to

Mallinckrodt

$410,000,000
(including contingent payments)

February 2016

Acquisition of

FitnessKeepers

Undisclosed
March 2016

 Acquisition by

Zynga

$527,000,000
February 2014

Acquisition of

Telerik

$262,500,000
December 2014

Acquisition by 

Actavis

$760,000,000
November 2014

Acquisition by 

Pluralsight

$75,000,000
November 2014

Acquisition by

Intrexon

$160,000,000
September 2015

Acquisition of

Laetus

Undisclosed
December 2015

Acquisition of

Akcelerant Software

$50,000,000
February 2015

Acquisition of

Empower Software

Undisclosed
January 2016

Acquisition of the 
software services business of

SPARC

Undisclosed
October 2015

Acquisition of

Cubiware

$48,000,000
(including contingent payments)

May 2015

Acquisition by

Integra LifeSciences

$312,000,000
July 2015

Acquisition by

Samsung

Undisclosed
February 2015

Acquisition by

Merck

$510,000,000
(including contingent payments)

July 2015

Acquisition of 

Angel’s Share Brands

Undisclosed
March 2015

Acquisition of

Ansible

$125,500,000
October 2015

Acquisition of

Codemate

$107,500,000
April 2015

Acquisition of

Hittite Microwave

$2,500,000,000
July 2014

 Acquisition of

Office Depot

$6,300,000,000
Pending 

(as of March 15, 2016)

Sale of Gulf Oil business to

ArcLight Capital Partners

Undisclosed
December 2015

Sale of US wealth and investment 
management business to 

Stifel

Undisclosed
December 2015

Acquisition by

Citrix Systems

$89,600,000
January 2015

Acquisition by

Hudson’s Bay Company

$250,000,000
February 2016

 Acquisition of

Health Advances

Undisclosed
February 2016
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            The Hart-Scott-Rodino Act  
            (HSR Act) requires parties to a 
merger or acquisition meeting certain 
size thresholds—generally, at least $78.2 
million (as of February 25, 2016)—to report 
their transaction to the Federal Trade 
Commission (FTC) and the Department of 
Justice (DOJ) and to observe the prescribed 
waiting period. Observance of the HSR 
waiting period is a significant enforcement 
issue at both the FTC and the DOJ.

ANTITRUST WAITING PERIOD

Most parties understand that they are 
prohibited from actually closing the 
transaction until the HSR waiting period 
expires or is terminated. Under the antitrust 
laws, however, the parties must continue 
to act as independent entities until the 
closing. In their haste to prepare themselves 
for life post-closing, parties can cross 
the line between permissible integration 
planning and impermissible transfer of 
control. Parties that breach the waiting 
period—through conduct known as “gun 
jumping”—can be charged with violations of 
the antitrust laws and find their transaction 
bogged down in a collateral investigation.

The HSR Act imposes a 30-day moratorium 
on closing every reportable transaction, 
while the reviewing agency conducts what 
is typically only a brief review of the HSR 
filing. If the transaction appears to raise 
antitrust concerns, however, the initial 
review may involve analyzing market share 
data, contacting customers, examining 
the business plans of the parties, and 
interviewing key personnel from the parties. 
If the agency believes that the transaction 
will not “substantially lessen competition,” 
it can either terminate the waiting period 
before the expiration of the 30 days or allow 
the waiting period to expire on the 30th day. 

If—after the initial review—the reviewing 
agency believes the transaction raises 
competitive concerns, or if more time 
is needed to investigate properly, the 
reviewing agency can extend the waiting 
period by issuing a “Second Request,” 
which typically involves the production 
of a substantial amount of additional 
documents, information and economic 
analyses. A Second Request can extend 
the waiting period for large transactions 
raising significant competitive issues 
by several months or more. 

The length of the HSR review process 
often creates a tension between the need 
to observe the HSR requirements and the 
need to prepare for integration of two 
independent companies. Furthermore, 
in many transactions, particularly those 
involving public companies requiring 
shareholder approval to complete the 
deal, closing may not take place until 
months after HSR approval is received.

INTEGRATION PLANNING NEEDS

In the period between signing an acquisition 
agreement and closing the transaction, 
the parties have a legitimate need to 
prepare to integrate their operations:

■ The parties want to hit the ground 
running when the transaction closes. 
The ability of the combined company to 
compete on Day One may depend on the 
seamless transition of control from the 
target company to the acquiror, without 
disruption to either party’s businesses.

■ The target company may be concerned 
that its key employees will abandon 
the company while the transaction is 
pending, thereby potentially reducing 
the value of the target company to 
the acquiror and impairing the target 
company’s operations whether or 
not the acquisition is completed. The 
acquiror has an equally compelling 
interest in preventing the devaluation 
of the business it is about to acquire.

■ The anticipated benefits from the 
transaction may diminish if the 
parties are required to wait a long 
period until closing before they can 
prepare to integrate operations. 

Restrictions on pre-closing activities can 
be frustrating to parties facing an extended 
HSR review or post-HSR period before 
closing. With proper guidance, however, 
parties should be able to achieve most 
of their pre-closing goals without undue 
risk of gun-jumping violations. <

Integration DO’s and DON’Ts

Below are general guidelines to avoid alleged gun-jumping offenses:

■ DO share only information that is necessary for normal due diligence purposes  
and assessment of future integration. If pricing or other highly sensitive information 
must be shared, its dissemination should be limited to employees of the other party 
who need to know and who are not involved in setting prices for that party.

■ DO be alert to actions of the acquiror that could be construed as exercising control over  
the business decisions of the target company. The acquiror should not go beyond what  
is necessary to monitor compliance with provisions in the merger agreement requiring the 
target company to conduct its business in the ordinary course. Restrictions imposed on  
the target company to protect the investment of the acquiror—relating to significant asset 
sales, incurrence of significant debt and similar matters—are considered legitimate.

■ DO maintain separate identities. Neither party should change its name to that of the 
other party or to the contemplated post-closing name of the combined company.

■ DO be cautious about involving the employees of one party in the decision-making 
processes of the other party. There can be significant antitrust implications when one 
party is permitted to review and approve actions to be taken by the other party.

■ DON’T agree on the prices or other terms on which products or services are to be sold.

■ DON’T allocate customers or markets between the parties. For example, parties 
that compete for business through bids should continue to bid for customers 
according to their pre-existing plans. One party should not withdraw from a bid 
opportunity simply because its acquisition partner is a competing bidder.

■ DON’T swap employees or assign employees from one party to the other.

■ DON’T assign responsibility for the target company’s business to the acquiror’s employees.

Antitrust Guidelines for Pre-Closing Activities
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           Public and private company  
           M&A transactions share many 
characteristics, but also involve different 
rules and conventions. Described below 
are some of the ways in which acquisitions 
of public and private targets differ.

GENERAL CONSIDERATIONS

The M&A process for public  
and private company acquisitions 
differs in several respects:

■ Structure: An acquisition of a private 
company may be structured as an asset 
purchase, a stock purchase or a merger.  
A public company acquisition is 
generally structured as a merger, 
often in combination with a tender 
offer for all-cash acquisitions.

■ Letter of Intent: If a public company  
is the target in an acquisition, there  
is usually no letter of intent. The 
parties typically go straight to a 
definitive agreement, due in part to 
concerns over creating a premature 
disclosure obligation. Sometimes an 
unsigned term sheet is also prepared.

■ Timetable: The timetable before signing 
the definitive agreement is often more 
compressed in an acquisition of a public 
company. More time may be required 
between signing and closing, however, 
because of the requirement to prepare 
and file disclosure documents with 
the SEC and comply with applicable 
notice and timing requirements, and 
the need in many public company 
acquisitions for antitrust clearances 
that may not be required in smaller, 
private company acquisitions.

■ Confidentiality: The potential damage 
from a leak is much greater in an 
M&A transaction involving a public 
company, and accordingly rigorous 
confidentiality precautions are taken.

■ Director Liability: The board of a  
public target will almost certainly obtain  
a fairness opinion from an investment 
banking firm and is much more 
likely to be challenged by litigation 
alleging a breach of fiduciary duties.

DUE DILIGENCE

When a public company is acquired,  
the due diligence process differs  

from the process followed in  
a private company acquisition:

■ Availability of SEC Filings: Due diligence 
typically starts with the target’s SEC 
filings—enabling a potential acquirer  
to investigate in stealth mode until it 
wishes to engage the target in discussions.

■ Speed: The due diligence process  
is often quicker in an acquisition 
of a public company because of the 
availability of SEC filings, thereby 
allowing the parties to focus quickly 
on the key transaction points.

MERGER AGREEMENT

The merger agreement for an 
acquisition of a public company 
reflects a number of differences from 
its private company counterpart:

■ Representations: In general, the 
representations and warranties from  
a public company are less extensive  
than those from a private company;  
are tied in some respects to the accuracy  
of the public company’s SEC filings; may 
have higher materiality thresholds; and, 
importantly, do not survive the closing.

■ Exclusivity: The exclusivity provisions 
are subject to a “fiduciary exception” 
permitting the target to negotiate with a 
third party making an offer that may be 
deemed superior and to change the target 
board’s recommendation to stockholders.

■ Closing Conditions: The closing  
conditions in the merger agreement, 
including the “no material adverse 
change” condition, are generally tightly 
drafted, and give the acquirer little  
room to refuse to complete the  
transaction if all required regulatory  
and stockholder approvals are obtained.

■ Post-Closing Obligations: Post-
closing escrow or indemnification 
arrangements are very rare.

■ Earnouts: Earnouts are unusual, 
although a form of earnout arrangement 
called a “contingent value right” is not 
uncommon in the life sciences sector.

■ Deal Certainty and Protection: The 
negotiation battlegrounds are the 
provisions addressing deal certainty 
(principally the closing conditions) 
and deal protection (exclusivity, voting 
agreement, termination and breakup fees).

SEC INVOLVEMENT

The SEC plays a role in acquisitions 
involving a public company:

■ Form S-4: In a public acquisition, if 
the acquirer is issuing stock to the 
target’s stockholders, the acquirer must 
register the issuance on a Form S-4 
registration statement that is filed with 
(and possibly reviewed by) the SEC.

■ Stockholder Approval: Absent a tender 
offer, the target’s stockholders, and 
sometimes the acquirer’s stockholders, 
must approve the transaction. Stockholder 
approval is sought pursuant to a proxy 
statement that is filed with (and often 
reviewed by) the SEC. Public targets 
seeking stockholder approval generally 
must provide for a separate, non-binding 
stockholder vote with respect to all 
compensation each named executive 
officer will receive in the transaction.

■ Tender Offer Filings: In a tender offer  
for a public target, the acquirer must file 
a Schedule TO and the target must file 
a Schedule 14D-9. The SEC staff reviews 
and often comments on these filings.

■ Public Communications: Elaborate 
SEC regulations govern public 
communications by the parties  
in the period between the first public 
announcement of the transaction 
and the closing of the transaction.

■ Multiple SEC Filings: Many Form 
8-Ks and other SEC filings are often 
required by public companies that 
are party to M&A transactions. 

Set forth on the following page is a 
comparison of selected deal terms in public 
target and private target acquisitions, based 
on the most recent studies available from 
SRS|Acquiom (a provider of post-closing 
transaction management services) and the 
Mergers & Acquisitions Committee of the 
American Bar Association’s Business Law 
Section. The SRS|Acquiom study covers 
private target acquisitions in which it served 
as shareholder representative and that closed 
in 2015. The ABA private target study covers 
acquisitions that were completed in 2014, and 
the ABA public target study covers acquisitions 
that were announced in 2014 (excluding 
acquisitions by private equity buyers).
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COMPARISON OF SELECTED DEAL TERMS

The accompanying chart compares  
the following deal terms in acquisitions 
of public and private targets:

■  “10b-5” Representation: A representation 
to the effect that no representation  
or warranty by the target contained  
in the acquisition agreement, and no 
statement contained in any document, 
certificate or instrument delivered by 
the target pursuant to the acquisition 
agreement, contains any untrue  
statement of a material fact or fails  
to state any material fact necessary, 
in light of the circumstances, to make 
the statements in the acquisition 
agreement not misleading.

■ Standard for Accuracy of Target Reps at 
Closing: The standard against which the 
accuracy of the target’s representations 
and warranties set forth in the acquisition 
agreement is measured for purposes 
of the acquirer’s closing conditions 
(sometimes with specific exceptions):

- A “MAC/MAE” standard provides 
that each of the representations 
and warranties of the target must 
be true and correct in all respects 
as of the closing, except where the 
failure of such representations and 
warranties to be true and correct 
will not have or result in a material 
adverse change/effect on the target.

- An “in all material respects” standard 
provides that the representations 
and warranties of the target must 
be true and correct in all material 
respects as of the closing. 

- An “in all respects” standard  
provides that each of the 
representations and warranties of 
the target must be true and correct 
in all respects as of the closing.

■ Inclusion of “Prospects” in MAC/MAE 
Definition: Whether the “material 
adverse change/effect” definition in 
the acquisition agreement includes 
“prospects” along with other target 
metrics, such as the business, assets, 

properties, financial condition and 
results of operations of the target.

■ Fiduciary Exception to “No-Talk” 
Covenant: Whether the “no-talk” 
covenant prohibiting the target from 
seeking an alternative acquirer includes 
an exception permitting the target to 
consider an unsolicited superior proposal 
if required to do so by its fiduciary duties.

■ Opinion of Target’s Counsel as Closing 
Condition: Whether the acquisition 
agreement contains a closing condition 
requiring the target to obtain an opinion 
of counsel, typically addressing the 
target’s due organization, corporate 
authority and capitalization; the 
authorization and enforceability  
of the acquisition agreement; and  
whether the transaction violates  
the target’s corporate charter, bylaws  
or applicable law. (Opinions regarding 

the tax consequences of the transaction 
are excluded from this data.)

■ Appraisal Rights Closing Condition: 
Whether the acquisition agreement 
contains a closing condition providing 
that appraisal rights must not have been 
sought by target stockholders holding 
more than a specified percentage 
of the target’s outstanding capital 
stock. (Under Delaware law, appraisal 
rights generally are not available to 
stockholders of a public target when 
the merger consideration consists 
solely of publicly traded stock.) 

■ Acquirer MAC/MAE Closing Condition: 
Whether the acquisition agreement 
contains a closing condition excusing 
the acquirer from closing if an event 
or development has occurred that 
has had, or could reasonably be 
expected to have, a “material adverse 
change/effect” on the target.

“10b-5” Representation

PUBLIC (ABA) 5%

PRIVATE (ABA) 25%

PRIVATE (SRS|ACQUIOM) 45%

Standard for Accuracy  
of Target Reps at Closing

PUBLIC (ABA)
“MAC/MAE” 
“In all material respects”
Other standard

92% 
2%
6%

PRIVATE (ABA)
“MAC/MAE” 
“In all material respects”
“In all respects”
Combination

24% 
19%
5%

52%

PRIVATE (SRS|ACQUIOM)
“MAC/MAE” 
“In all material respects”
“In all respects”

31% 
64% 
5%

Inclusion of “Prospects”  
in MAC/MAE Definition

PUBLIC (ABA) 2%

PRIVATE (ABA) 12%

PRIVATE (SRS|ACQUIOM) 17%

Acquirer MAC/MAE Closing Condition

PUBLIC (ABA) 100%

PRIVATE (ABA) 91%

PRIVATE (SRS|ACQUIOM) 97%

Appraisal Rights Closing Condition

PUBLIC (ABA)
All cash deals 
Part cash/part stock deals

 

None 
13%

PRIVATE (ABA)
All deals

 
49%

PRIVATE (SRS|ACQUIOM)
All deals

x 
61%

Opinion of Target’s Counsel 
as Closing Condition

PUBLIC (ABA) –

PRIVATE (ABA) 11%

PRIVATE (SRS|ACQUIOM) 16%

Fiduciary Exception to 
“No-Talk” Covenant

PUBLIC (ABA) 100%

PRIVATE (ABA) 10%

PRIVATE (SRS|ACQUIOM) 4%
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TRENDS IN SELECTED DEAL TERMS

The ABA deal term studies have  
been published periodically, beginning 
with public target acquisitions that were 
announced in 2004 and private target 
acquisitions that were completed in 2004 
(not all metrics discussed below were 
reported for all periods). A review of past 
studies identifies the following trends, 
although in any particular transaction 
negotiated outcomes may vary:

In transactions involving 
public company targets:

■  “10b-5” Representations: These 
representations have fallen sharply from 
19% of acquisitions announced in 2004 
to just 5% of acquisitions announced 
in 2014 (but up from 2% in 2013).

■ Accuracy of Target Reps at Closing:  
The MAC/MAE standard for accuracy 
of the target’s representations at closing 
remains predominant, present in 92% of 
acquisitions announced in 2014 compared 
to 89% of acquisitions announced in 2004 
(and having peaked at 100% in 2010).  
In practice, this trend has been offset to 
some extent by the use of lower standards 
for specific representations, such as those 
relating to capitalization and authority.

■ Inclusion of “Prospects” in MAC/MAE 
Definition: The target’s “prospects” 
were included in the MAC/MAE 
definition in only 2% of acquisitions 
announced in 2014, representing a 
sharp decline in frequency from 10% 
of acquisitions announced in 2004.

■ Fiduciary Exception to “No-Talk” 
Covenant: The fiduciary exception 
in 90% of acquisitions announced 
in 2014 was based on the concept of 
“an acquisition proposal expected to 
result in a superior offer,” up from 79% 
in 2004 but down from 98% in 2012, 
while the standard based on the mere 
existence of any “acquisition proposal,” 
which had disappeared entirely from 
acquisitions announced in 2011–2012, 
was present in 7% of acquisitions 
announced in 2014 (down from 9% 
in 2013). The standard based on an 
actual “superior offer” declined from 
11% in 2004 to 3% in 2014. In practice, 
these trends have been partly offset by 
an increase in “back-door” fiduciary 

exceptions, such as the “whenever 
fiduciary duties require” standard. 

■  “Go-Shop” Provisions: “Go-shop” 
provisions, granting the target a specified 
period of time to seek a better deal 
after signing an acquisition agreement, 
appeared in 3% of acquisitions 
announced in 2007. The incidence of 
these provisions grew to 11% in 2013, 
before decreasing to 2% in 2014.

■ Appraisal Rights Closing Condition:  
No cash acquisitions announced in 2014 
had an appraisal rights closing condition, 
completing the decline from 13% of cash 
acquisitions announced in 2005–2006. 
An appraisal rights closing condition 
appeared in 13% of cash/stock acquisitions 
announced in 2014, down sharply from 
26% in 2013 and 28% in 2005–2006 but 
well above the low point of 4% in 2011.

In transactions involving 
private company targets:

■  “10b-5” Representations: The prevalence  
of these representations has declined from 
59% of acquisitions completed in 2004 to 
25% of acquisitions completed in 2014.

■ Accuracy of Target Reps at Closing:  
The MAC/MAE standard for accuracy 
of the target’s representations at closing 
has gained wider acceptance, appearing 
in some form in 43% of acquisitions 
completed in 2014 compared to 37% 
of acquisitions completed in 2004.

■ Inclusion of “Prospects” in MAC/MAE 
Definition: The target’s “prospects” 
appeared in the MAC/MAE definition  
in 12% of acquisitions completed  
in 2014, down from 36% of acquisitions 
completed in 2006.

■ Fiduciary Exception to “No-Talk” 
Covenant: Fiduciary exceptions 
were present in 10% of acquisitions 
completed in 2014, compared to 25% 
of acquisitions completed in 2008.

■ Opinions of Target Counsel: Legal opinions 
(excluding tax matters) of the target’s 
counsel have fallen in frequency from  
73% of acquisitions completed in 2004  
to 11% of acquisitions completed in 2014.

■ Appraisal Rights Closing Condition: 
An appraisal rights closing condition 
was included in 49% of acquisitions 
completed in 2014, up from 43% of 
acquisitions completed in 2008.<

Post-Closing Claims

SRS|Acquiom has released a study 
analyzing post-closing escrow claim 
activity in 720 private target acquisitions 
in which it served as shareholder 
representative from 2010 through 
2014. This study provides a glimpse 
into the hidden world of post-closing 
escrow claims in private acquisitions: 

■ Expense Fund: Median size of $200,000 
(0.25% of transaction value). 75% of deals 
used less than 10% of expense fund.

■ Frequency of Claims: 60% of all 
transactions had at least one post-
closing indemnification claim (including 
purchase price adjustments) against the 
escrow. 25% had more than one claim. 

■ Size of Claims: On average, claims 
represented 24% of the escrow. 
6% of all deals had claims match or 
exceed the escrow, and 9% of all 
deals had claims for half or more of 
the escrow. Largest claims were for 
fraud and breach of fiduciary duty.

■ Bases for Claims: Most frequently claimed 
misrepresentations involved tax (18% 
of transactions), intellectual property 
(11% of transactions), undisclosed 
liabilities (8% of transactions) and 
employee-related (8% of transactions).

■ Resolution of Claims: 9% of all 
transactions with claims had 
claims litigated or arbitrated. On 
average, contested claims were 
resolved in seven months.

■ Purchase Price Adjustments: 77% of 
all transactions had mechanisms for 
purchase price adjustments. Of these, 
65% had a post-closing adjustment 
(favorable to the acquirer in 48% of 
transactions and favorable to target 
stockholders in 17% of transactions).

■ Earnouts: In non–life sciences 
transactions, 56% of milestones that 
came due were paid to some degree 
and 15% of milestones that were 
initially claimed to be missed were 
disputed and resulted in negotiated 
payouts for target stockholders. 
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            Sales of venture-backed companies  
            raise a number of unique issues. 
Some arise from the complex capital 
structures of most venture-backed 
companies, including the presence 
of multiple classes of preferred stock 
and the relatively greater prevalence 
of optionholders and warrantholders 
among the holders of equity. Other 
issues, such as the means by which 
acquirors seek to secure indemnification 
obligations and concerns about liquidity 
of the acquiror’s stock issued in payment 
of the purchase price, are primarily 
related to deal size and the nature of 
the parties involved. And looming over 
the resolution of all these issues are the 
fiduciary duties of the target’s directors, 
even when the company is private.

EFFECT OF PREFERRED STOCK 
RIGHTS ON DEAL STRUCTURE

Addressing the rights of multiple classes 
of equity stakeholders in the sale of 
a venture-backed company requires 
a close reading of the target’s charter 
documents and can be challenging. 
Some points to consider include: 

■ The liquidation preference that each class 
of preferred stock is entitled to receive  
will be an important factor in determining 
how a transaction should be structured. 

■ In many cases, the purchase price may 
be insufficient to trigger conversion of all 
preferred stock or to satisfy the liquidation 
preference of each class of preferred stock.

■ Where separate class votes are required 
to approve the sale of the target, there 
is sometimes a “re-trading” of the 
purchase price among the various classes 
of preferred stock in order to obtain a 
favorable vote from each class. This is 
often accomplished through a charter 
amendment, but must be structured 
carefully to comply with the target board’s 
fiduciary duties (particularly if the board 
includes directors who are nominees of 
or affiliated with preferred stockholders).

Another complicating factor is the identity 
of the parties required to participate in the 
post-closing indemnification obligations. 
While it may initially seem fair for each 
equity participant to share proportionately 

in the indemnification obligations, the 
company’s charter may provide otherwise. 
A resolution will often require significant 
changes to a deal’s liability structure; at the 
very least, the solution probably will make 
the escrow arrangements more complex. 

A related issue arises if the target’s charter 
contains a “no impairment” clause, which 
generally prevents the company from 
taking any action that would have the effect 
of impairing the preferred shareholders’ 
rights. To avoid running afoul of this kind 
of charter provision, the acquiror may need 
to structure the deal so that no one class is 
singled out for less favorable treatment than 
other classes (except to the extent provided 
in the charter), even where the holders 
of that particular class are not otherwise 
an important part of the transaction. 

Consequently, a solid understanding  
of the target’s preferred stock rights—
and the fiduciary duties of the target’s 
directors—is critical to an acquiror’s  
ability to structure a transaction that will 
secure board and shareholder approval  
and proceed smoothly toward completion.

TREATMENT OF STOCK OPTIONS, 
RESTRICTED STOCK AND WARRANTS

Most venture-backed companies grant 
stock options and restricted stock to 
employees as an incentive to retain them, 
often at lower levels of cash compensation 
than are otherwise available in the 
marketplace. Similarly, warrants are 
frequently issued to lenders, landlords  
and vendors in an attempt to stretch 
early-stage cash. An acquiror must be fully 
conversant with the target’s stock plans 
and documents since they will determine 
whether the treatment of those instruments 
will be simple and straightforward (as in 
situations where options and warrants can 
be bought out with a cash payment) or 
more complicated (as in cases where the 
desired treatment of options, restricted 
stock and warrants is not contemplated 
by, or is in contravention of, their terms).

In circumstances where outstanding 
options and warrants cannot be cashed 
out, and particularly where they form 
a disproportionately large segment of 
the target’s equity, the acquiror faces 

a dilemma with respect to the deal’s 
indemnification and escrow arrangements:

■ On one hand, it is usually better (from 
the acquiror’s perspective) to have 
as many of the selling equityholders 
obligated to stand behind the 
representations, warranties and covenants 
as possible, so excepting a large group 
of optionholders and warrantholders 
from this liability is not ideal.

■ On the other hand, trying to include 
optionholders and warrantholders 
in the indemnification arrangements 
tends to complicate the escrow 
mechanisms—sometimes enormously so.

To compound the dilemma, excluding 
target employees who hold options 
from the indemnification and escrow 
arrangements while including target 
employees who hold restricted stock 
results in disparate treatment of employees 
based simply on the form of equity they 
hold. Furthermore, acquirors are usually 
reluctant to make indemnification claims 
against the target’s key employees—who 
often hold the bulk of the target’s options—
when they join the acquiror following 
deal completion. As a result, acquirors 
often seek to place the entire escrow 
burden on the non-employee shareholders. 
Trying to strike the proper balance 
among these considerations is frequently 
difficult and sometimes contentious.

INDEMNIFICATION AND ESCROW TERMS

Target shareholders are typically expected 
to indemnify acquirors for breaches of 
representations, warranties and covenants, 
and these indemnities are usually 
secured with escrows. The details of these 
arrangements, however, often require 
extensive negotiations, as the outcome can 
fundamentally affect deal economics for 
sellers. Customary parameters include:

■ a cap on indemnification liability, almost 
always set below the purchase price and, 
with respect to claims for breaches of 
representations and warranties (but not 
other claims), typically limited to the 
escrow, with exceptions that include 
fraud and willful misrepresentations as 
well as capitalization, authority, validity 
and other fundamental matters;
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■ an escrow, typically equal to 10% 
to 15% of the purchase price and 
lasting 12–18 months; and 

■ agreement that the escrow is the acquiror’s 
exclusive remedy under the indemnity, 
subject to negotiated exceptions.

Please see pages 18–19 of this report for 
a more detailed analysis of trends in 
indemnification, escrow and other terms 
in sales of venture-backed companies.

DEAL PROTECTION

Acquirors of private companies want  
to fully lock up a deal as early in the sale 
process as possible in order to reduce the 
risk of a superior offer upsetting the deal. 
In contrast, it has long been viewed as 
both legally mandated and customary for 
public company transactions to contain 
some exclusivity exceptions, thereby 
allowing the target’s board of directors 
to discharge its fiduciary duty to obtain 
the best value for shareholders (although 
this general consensus has not prevented 
the actual parameters of these exceptions 
from continuing to be heavily negotiated 
in each public company transaction).

In spite of the desire of acquirors for deal 
certainty, the boards of venture-backed 
target companies must be cognizant 
of their fiduciary duty to maximize 
shareholder value, just like their public 
company counterparts. Venture-
backed company boards often try to 
discharge this duty by seeking either:

■ to contact other potential acquirors in 
order to perform a “market check” on the 
deal’s terms prior to signing a definitive 
agreement or agreeing to exclusivity; or

■ the right to accept an unsolicited 
superior bid and terminate the original 
purchase agreement prior to closing, 
or at least a right to change the board’s 
recommendation to shareholders.

Without fiduciary duty exceptions  
to the exclusivity provisions, a target  
board could be forced to choose among:

■	 breaching its fiduciary duties  
by locking up a deal prematurely;

■ breaching the acquisition 
agreement’s exclusivity provisions 
if a better offer surfaces; or 

■ avoiding a breach of fiduciary duty 
claim by waiting until the “drop dead” 
date in the acquisition agreement to 
explore alternative transactions, but 
thus risking the loss of both the original 
and the alternative offer due to lapse of 
time (and possibly violating a covenant 
in the acquisition agreement to use 
best efforts to close the original deal).

The above provisions are usually the 
subject of fierce debate, both on a 
conceptual level and within the confines 
of each particular transaction. These 
issues are also present when a letter of 
intent containing exclusivity restrictions 
is signed for a prospective transaction.  

Acquirors have attempted to strike 
a balance between the need of target 
boards to perform at least some baseline 
market check and the desire of acquirors 
to lock up deals as quickly possible by 
drawing on precedents from public 
company acquisitions, such as:

■ limiting the number of shares 
bound by voting agreements 
to less than a majority; or

■ coupling the target board’s termination 
rights with breakup fees that would 
have to be considered as part of the 
board’s evaluation of alternative offers.

One approach to lock up the acquisition  
of a venture-backed target (and that 
typically is unavailable for a public 
company target) is to require shareholder 
approval of the transaction (often 
by written consent) promptly after 
the agreement has been signed. This 
mechanism is sometimes coupled with the 
acquiror’s right to terminate the agreement 
if the target shareholders fail to approve 
the transaction within a short period of 
time after its execution, thus minimizing 
the length of time during which the 
deal’s closing is uncertain. The risk of 
not obtaining shareholder approval can 
be further reduced as the result of a 2014 
amendment to the Delaware stockholder 
consent statute, which now permits 
prospective execution of shareholder 
consents that can become effective upon 
the occurrence of a subsequent event  
(such as the approval and execution  
of the definitive merger agreement).

LIQUIDITY OF DEAL CONSIDERATION

The issuance of the acquiror’s 
securities as deal consideration can 
raise challenging securities law issues. 
To have meaningful liquidity, the 
shares must be registered, either upon 
issuance or following the closing. If the 
shares cannot be issued pursuant to 
registration or a valid exemption from 
registration, the acquisition cannot 
be closed with stock consideration.

Pre-closing registration on Form S-4 will 
delay the closing. Post-closing registration 
on Form S-3 is more common because 
it permits a quicker closing, but poses 
several risks to the target’s shareholders:

■ The shares received cannot be resold 
until the registration statement becomes 
effective, although this delay may be  
brief and should not be a concern at all  
if the acquiror qualifies as a “well-known 
seasoned issuer” under SEC rules.

■ If the acquiror has the right to delay or 
terminate the registration (for example, 
because of unannounced material 
developments within the acquiror),  
the target shareholders may be left with 
illiquid shares for some period of time.

■ Selling shareholders under the 
Form S-3 are potentially liable for 
misstatements or omissions, although 
they may have recourse against the 
acquiror under indemnity provisions 
in the acquisition agreement.

Post-closing registration is only possible 
if the acquiror can issue its securities at 
closing pursuant to an exemption from 
registration. If the target has too many 
equityholders for a valid exemption, the 
issuance usually must be made pursuant 
to a pre-closing Form S-4 registration 
statement. Alternatively, the acquiror  
might be able to cash out options  
and/or certain classes of stock to reduce the 
number of target shareholders and qualify 
for an exemption from registration, but this 
would further complicate the allocation 
of the purchase price, and may present 
fiduciary duty issues for the target’s board.

The preferred approach in any given 
transaction will depend heavily on 
the factual circumstances of the 
transaction and the long-term plans 
of the target’s shareholders. <



 We reviewed all merger transactions between 2008 and 2015 involving venture-backed targets (as reported in Dow Jones   
 VentureSource) in which the merger documentation was publicly available and the deal value was $25 million or more.  
Based on this review, we have compiled the following deal data: 

18 Trends in VC-Backed Company M&A Deal Terms

Characteristics of Deals Reviewed 2008 2009 2010 2011 2012 2013 2014 2015

The number of deals we 
reviewed and the type of 
consideration paid in each

Sample Size

Cash

Stock

Cash and Stock

25

76%

4%

20%

15

60%

0%

40%

17

71%

6%

23%

51

73%

4%

23%

26

73%

8%

19%

27

59%

8%

33%

37

59%

3%

38%

27

67%

4%

29%

Deals with Earnout 2008 2009 2010 2011 2012 2013 2014 2015

Deals that provided 
contingent consideration 
based upon  
post-closing performance  
of the target (other than 
balance sheet adjustments)

With Earnout

Without Earnout

12%

88%

27%

73%

29%

71%

29%

71%

31%

69%

33%

67%

30%

70%

26%

74%

Deals with Indemnification 2008 2009 2010 2011 2012 2013 2014 2015

Deals where the target’s  
shareholders or the buyer 
indemnified the other 
post-closing for breaches 
of representations, 
warranties and covenants

With Indemnification

By Target’s Shareholders 

By Buyer

96% 

48%

100% 

36%

100% 

17%

98%

43%

100%

62%

100%

44%

97%

49%

100%

69%

Survival of Representations and Warranties 2008 2009 2010 2011 2012 2013 2014 2015

Length of time that 
representations and 
warranties survived the 
closing for indemnification 
purposes1

Shortest

Longest

Most Frequent

12 Mos.

24 Mos.

12 Mos.

6 Mos.

18 Mos.

18 Mos.

9 Mos.

21 Mos.

18 Mos.

12 Mos.

24 Mos.

18 Mos.

10 Mos.

24 Mos.

18 Mos.

12 Mos.

30 Mos.

18 Mos.

12 Mos.

24 Mos.

12 & 18 
Mos. (tie)

12 Mos.

24 Mos.

18 Mos.

Caps on Indemnification Obligations 2008 2009 2010 2011 2012 2013 2014 2015

Upper limits on 
indemnification obligations 
where representations 
and warranties 
survived the closing for 
indemnification purposes

With Cap

Limited to Escrow 

Limited to Purchase Price 

Exceptions to Limits2

Without Cap

95%

81% 

14% 

62%

5%

100%

71% 

0% 

71%

0%

100% 

71% 

6% 

94%

0%

100% 

77% 

2% 

96%

0%

100% 

81% 

0% 

96%

0%

100% 

88% 

0% 

100%

0%

100% 

89% 

0% 

100%

0%

100% 

79% 

0% 

100%

0%

1 Measured for representations and warranties generally; specified representations and warranties may survive longer. Excludes one transaction in each of 2011 and 2014 where general representations and warranties did not survive. 
2 Generally, exceptions were for fraud, willful misrepresentation and certain “fundamental” representations commonly including capitalization, authority and validity. In a limited number of transactions, exceptions also  

included intellectual property representations.
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Escrows 2008 2009 2010 2011 2012 2013 2014 2015

Deals having escrows 
securing indemnification 
obligations  
of the target’s shareholders

With Escrow

% of Deal Value
Lowest4 
Highest 
Most Frequent

Length of Time
Shortest 
Longest 
Most Frequent 
 

Exclusive Remedy

Exceptions to Escrow Limit 
Where Escrow Was Exclusive 
Remedy2 

96%

3% 
15% 
10%

 
12 Mos. 
36 Mos. 
12 Mos. 

 

83%

85% 

93%

10% 
15% 
10%

 
12 Mos. 
18 Mos. 
12 & 18 
Mos. (tie) 

46%

83% 

100%

 
2%

25%
10%

9 Mos. 
36 Mos.
18 Mos.

53%

80%

94%

 
5%
31%
10%

12 Mos. 
36 Mos.
18 Mos.

78%

97%

100%

 
5%
16%
10%

10 Mos. 
48 Mos.
12 Mos.

73%

100%

93%3

 
5%

20%
10%

12 Mos. 
30 Mos.
18 Mos.

60%

100%

97%

2%
16%
10%

12 Mos. 
24 Mos.
12 Mos.

86%

100%

93%

4%
16%
10%

12 Mos. 
36 Mos.
12 & 18 
Mos. (tie)

63%

100%

Baskets for Indemnification 2008 2009 2010 2011 2012 2013 2014 2015

Deals with indemnification 
only for amounts 
above a specified 
“deductible” or only after 
a specified “threshold” 
amount is reached

Deductible5

Threshold5

 43%6

48%6

43%

57%

56%

44%

38%

60%

27%

65%

50%

42%

44%

56%

31%

61%

MAE Closing Condition 2008 2009 2010 2011 2012 2013 2014 2015

Deals with closing condition 
for the absence of a 
“material adverse effect” 
with respect to the other 
party, either explicitly or 
through representation 
brought down to closing

Condition in Favor of Buyer

Condition in Favor of Target

88%

21%

100%

20%

100%

19%

98%

15%

95%

9%

100%

17%

97%

19%

100%

12%

Exceptions to MAE 2008 2009 2010 2011 2012 2013 2014 2015

Deals where the definition 
of “material adverse effect” 
for the target contained 
specified exceptions

With Exception7 92% 93% 94% 94%8 84%9 96%10 100% 100%

3 One of two transactions not including an escrow at closing did require funding of escrow with proceeds of earnout payments. 
4 Excludes transactions which also specifically referred to representation and warranty insurance as recourse for the buyer.
5 A “hybrid” approach with both a deductible and a threshold was used in another 4% of these transactions in 2008, 2% of these transactions in 2011, 8% of these transactions in 2012, 8% of these transactions in 2013, and 8% of these transactions in 2015.
6 Another 4% of these transactions had no deductible or threshold.
7 Generally, exceptions were for general economic and industry conditions.
8 Excludes one transaction where the specified exceptions do not apply for purposes of a standalone “material adverse effect” closing condition.
9 Includes one transaction where the specified exceptions apply for purposes of a standalone “material adverse effect” closing condition and certain representations, but do not apply for purposes of other representations.

  The only transaction not including such exceptions provided for a closing on the same day the definitive agreement was signed.   10
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Before: SACK, SOTOMAYOR, WESLEY, Circuit Judges.

WESLEY, Circuit Judge.

Tractebel Energy Marketing, Inc. ("TEMI") and AEP Power Marketing, Inc. ("AEP") filed opposing complaints in the
District Court for the Southern District of New York, each alleging the other side breached a long-term energy contract
entered into by the parties on November 15, 2000. TEMI appeals a January 21, 2005 order of the district court (Baer,
J.) granting summary judgment for AEP on that count of TEMI's complaint asserting that the contract was
unenforceable. TEMI further appeals the district court's August 12, 2005 judgment awarding AEP $122,992,857, plus
prejudgment interest, for TEMI's breach of certain provisions in the contract. AEP cross-appeals the district court's
denial of damages caused by TEMI's ultimate repudiation of the contract. We affirm in part, vacate in part, and remand
for further proceedings.

BACKGROUND

This dispute arises from a contract for the supply of energy products over a twenty-year period. The record is
voluminous and complex. Fortunately, the facts have been succinctly, yet comprehensively, set forth by the district
court in Tractebel Energy Marketing v. AEP Power Marketing, Nos. 03-6731, 03-6770, [2005 BL 23489], 2005 WL
1863853, 2005 U.S. Dist. LEXIS 15972 ([*93] S.D.N.Y. Aug. 8, 2005). We therefore provide only a brief overview of
the factual background here, supplementing that background in later sections of the opinion as it becomes relevant.

In 2001, AEP and Dow Chemical Company ("Dow") agreed to develop a gas-fired cogeneration facility ("Facility") at
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the Dow complex in Plaquemine, Louisiana. "Cogeneration" means that the same turbine generating units that
produce electricity also produce steam used in Dow's manufacturing processes. AEP agreed to operate the Facility
and committed to purchasing the electricity produced.

The amount of energy AEP committed to take [**2] from the Facility was immense, and, accordingly, prior to entering
the agreement with Dow AEP sought a guaranteed buyer. On November 15, 2000, AEP and TEMI entered into the
contract at issue the Power Purchase and Sale Agreement ("PPSA"). AEP promised to supply energy products to
TEMI from the Facility and, in return, TEMI promised to take a minimum amount of those products and make
associated payments at prices stipulated in the contract. The collapse of the energy market in 2001-02 significantly
diminished the value of the PPSA to TEMI, and TEMI began examining strategies to free itself of its PPSA obligations.
When negotiations with AEP proved unavailing, TEMI began preparing for litigation.

The PPSA set a target commercial operation date ("target COD") of May 1, 2003. Construction at the Facility was
delayed and actual commercial operation ("actual COD") did not occur until April 2, 2004. As of target COD, and
continuing until actual COD, AEP billed TEMI for replacement energy products pursuant to a provision in the PPSA
that, in AEP's view, required TEMI to purchase a minimum amount of energy, from the Facility or external sources.
Having no need for replacement energy given the state of the energy market, and disputing its obligation to take
energy from external sources, TEMI rejected the products offered by AEP. Ultimately, TEMI repudiated the contract
and the parties sought judicial resolution of their dispute.

On September 5, 2003, the parties filed complaints against each other in the district court. AEP alleged that TEMI first
breached the PPSA by not paying for replacement products, and then repudiated the contract altogether. AEP sought
damages for replacement products and for the profits it expected to make had the contract been performed. TEMI
claimed that it was under no obligation to pay for replacement products or to compensate AEP for repudiating the
contract because the contract was unenforceable. TEMI argued the PPSA was unenforceable for three reasons: (1)
the parties were unable to agree to an operations protocol that was expressly contemplated by the PPSA; (2) AEP
violated the covenant of good faith and fair dealing; and (3) AEP did not use "reasonable efforts" to obtain Qualified
Facility ("QF") certification from the Federal Energy Regulatory Commission ("FERC"), as required by the PPSA. TEMI
further argued that, even if the PPSA were enforceable, TEMI was under no obligation to take and pay for
replacement energy and capacity prior to actual COD. TEMI also made a motion for a primary-jurisdiction referral to
FERC to determine the validity of the Facility's QF certification.

After a hearing, the district court, in an order entered November 3, 2004, denied TEMI's motion for a primary-
jurisdiction referral. Although the court did not explain its reasoning in the order, it suggested during the hearing that
the only issue before it was whether AEP had exerted [*94] "reasonable efforts" to obtain QF status, a matter it was
competent to decide without input from FERC. On September 22, 2004, AEP made a motion for summary [**3]
judgment with respect to Count I of TEMI's complaint that the PPSA was nothing more than an unenforceable
agreement to agree and, on January 21, 2005, the district court granted the motion. The district court held that the
PPSA was an enforceable contract, despite the failure to reach agreement on the protocol. Subsequently, the district
court conducted a bench trial in March and April 2005. During the trial, the court granted judgment for AEP pursuant to
Federal Rule of Civil Procedure 52(c) on the QF status issue. It concluded that AEP had exerted reasonable efforts to
obtain and maintain QF status because it had successfully obtained this status and had not used fraudulent means to
do so. At the close of trial, the court rejected TEMI's remaining contentions, finding that AEP did not act in bad faith at
any point during its relationship with TEMI. The court held, therefore, that TEMI was not free from obligation under the
PPSA. The district court awarded AEP damages for replacement products, but declined to award AEP further
damages for lost profits incurred as a result of TEMI's repudiation of the contract, reasoning that such profits were not
determinable with a sufficient degree of certainty.

On appeal, TEMI asserts that the district court erred in finding that (1) the PPSA was enforceable, (2) AEP did not
breach the covenant of good faith and fair dealing, (3) AEP used reasonable efforts to obtain QF certification, and (4)
TEMI was liable for replacement products in the pre-COD period. In its cross-appeal, AEP claims it is entitled to
damages for TEMI's repudiation of the PPSA. For the reasons stated below, we affirm in part, vacate in part, and
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remand to the district court.

DISCUSSION

I. Whether the PPSA is Enforceable

Section 9.1 of the PPSA directs the parties to enter into a "mutually agreeable" Dispatch/Operations Coordination
Protocol ("Protocol") that "set[s] forth the detailed requirements for notice, forecast, scheduling, dispatch, operation,
maintenance, maintenance coordination, approvals and other matters related to the operations and maintenance
(including outages) of the Project and the sale and delivery of the Products to Buyer." PPSA 9.1. Count I of TEMI's
complaint sought declaration that the PPSA was unenforceable because the parties never agreed to a Protocol.
Compl. 24. TEMI argues that the essential purpose of the PPSA the sale and delivery of energy products to TEMI
could not be accomplished without agreement on the logistical details the Protocol was to address. In TEMI's view, the
details reserved for the Protocol were material terms. In the absence of agreement on these terms, TEMI argues, the
PPSA was merely an unenforceable "preliminary agreement."

The district court found that the PPSA was "comprehensive" and "incorporate[d] all material terms of the 20-year
power purchase agreement." Tractebel Energy Mktg., Inc. v. AEP Power Mktg., Inc., Nos. 03-6731, 03-6770, [2005
BL 23489], 2005 WL 146807, at *4, 2005 U.S. Dist. LEXIS 869, at * 12 (S.D.N.Y. Jan. 21, 2005). "It contains no less
than 165 defined terms, clearly specified products, delivery, prices, payment, credit guaranties, [**4] as well as terms
relating to the operations and maintenance of the facility. Perhaps more importantly, the PPSA sets out both
conditions precedent and subsequent and termination rights none of which mention[s] the failure to agree upon a
Protocol." Id. The district [*95] court also noted that in three separate locations the PPSA indicates that it is a
binding agreement.[fn1] Id. at *5, 2005 U.S. Dist. LEXIS 869, at *13. Upon AEP's motion, the district court granted
summary judgment on Count I of TEMI's complaint.

Summary judgment is appropriate where there is no genuine issue of material fact and, based on the undisputed
facts, the moving party is entitled to judgment as a matter of law. Beth Israel Med. Ctr. v. Horizon Blue Cross and Blue
Shield of New Jersey, Inc., 448 F.3d 573, 579 (2d Cir.2006). We review a grant of summary judgment de novo. Id. On
the question of whether the PPSA is enforceable, neither party claims that there exists a genuine issue of material
fact. TEMI argues that summary judgment was inappropriate, not because factual issues remain, but because the
"fully developed" record establishes that the PPSA is no more than a preliminary agreement to agree and is therefore
not enforceable against TEMI. TEMI Br. at 44. Thus, TEMI argues summary judgment was appropriate, but should
have been granted in its favor, rather than AEP's. In evaluating the appropriateness of summary judgment in favor of
AEP, therefore, the question is whether the record establishes that the PPSA is enforceable.

"To create a binding contract, there must be a manifestation of mutual assent sufficiently definite to assure that
the parties are truly in agreement with respect to all material terms."[fn2] Express Indus. & Terminal Corp. v. N.Y.
State Dep't of Transp., 93 N.Y.2d 584, 589, 693 N.Y.S.2d 857, 715 N.E.2d 1050 (1999) (citation omitted). There must
be "an objective meeting of the minds sufficient to give rise to a binding and enforceable contract." Id. "[A] mere
agreement to agree, in which a material term is left for future negotiations, is unenforceable." Joseph Martin, Jr.,
Delicatessen, Inc. v. Schumacher, 52 N.Y.2d 105, 109, 436 N.Y.S.2d 247, 417 N.E.2d 541 (1981) (citation omitted).
However, "not all terms of a contract need be fixed with absolute certainty." Express Indus., 93 N.Y.2d at 589, 693
N.Y.S.2d 857, 715 N.E.2d 1050. "[A] contract is not necessarily lacking in all effect merely because it expresses the
idea that something is left to future agreement." May Metro. Corp. v. May Oil Burner Corp., 290 N.Y. 260, 264, 49
N.E.2d 13 (1943). "[A]t some point virtually every agreement can be said to have a degree of indefiniteness," but
"parties . . . should be held to their promises." Cobble Hill Nursing Home v. Henry & Warren Corp., 74 N.Y.2d 475, 
483, 548 N.Y.S.2d 920, 548 N.E.2d 203 (1989).

We agree with the district court that both parties intended the PPSA to be legally binding, and that the PPSA
contained all material terms. The language of the PPSA gives every indication that the parties intended it to be
binding. For example, section 16.2.4 states that the PPSA "constitutes a legally valid and binding obligation"; section
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16.8 states that the PPSA "constitutes the entire agreement between the Parties" and is "binding"; and section 16.15
states that the PPSA is a "legal binding instrument." "[A] party that does not wish to be bound . . . can [*96] very easily
protect itself by not accepting language [**5] that indicates a `firm commitment' or `binding agreement.'" Teachers Ins.
& Annuity Ass'n. of Am. v. Tribune Co., 670 F.Supp. 491, 499 (S.D.N.Y.1987) (Leval, J.).

A party may also condition the enforceability of an agreement on the occurrence of one or more stipulated events, as
the parties did here. Section 11.2 of the PPSA lays out a number of conditions precedent that were to be satisfied
before AEP was obligated to sell any products to TEMI. But the PPSA did not identify successful completion of
Protocol negotiations as a condition of the PPSA's enforceability. As the district court stated, "It stretches credulity
. . . to conclude . . . that if the Protocol were the deal-breaker TEMI claims it to be, that it was omitted amongst the
detailed recitals and provisions of the PPSA or listed as one of the many conditions precedent."[fn3] Tractebel, [2005
BL 23489], 2005 WL 146807, at *4, 2005 U.S. Dist. LEXIS 869, at * 12-13.

The PPSA covered all material terms. Section 9.1 contemplates future negotiation of the "detailed requirements" of
the following terms: "notice, forecast, scheduling, dispatch, operation, maintenance, maintenance coordination,
approvals and other matters related to the operations and maintenance (including outages) of the Project and the sale
and delivery of the Products to Buyer." Without any agreement on these terms, the PPSA might be unenforceable.
However, the PPSA addresses each of them. With respect to "notice" and "forecast," sections 9.4, 9.5 and 9.6
delineate the parties' respective responsibilities regarding Forecasted Availability Notice, Forecasted Delivery Notice
and Delivery Notice. These sections merely leave the "form" of notice to be addressed by the Protocol. Section 9.9
sets forth the parties' respective responsibilities with regard to "scheduling." Section 9.3 sets forth TEMI's exclusive
right to "dispatch" products. Section 10.1 sets forth AEP's responsibility to "operate" and "maintain" the Facility.
Finally, section 10.2 provides fairly detailed requirements pertaining to "maintenance (including outages)." For each
term listed in section 9.1, the parties' respective obligations are identified elsewhere in the PPSA. Thus, all material
terms are covered by the PPSA; only certain non-material details were left to future negotiations.

The law of New York is clear that a contract will not fail for indefiniteness unless the matters left open are material.
May Metro. Corp., 290 N.Y. at 264, 49 N.E.2d 13. As the details left to be worked out in the Protocol are not material,
and since TEMI has not suggested that any other material terms are missing, the PPSA is enforceable.

Although we conclude that the PPSA is enforceable on its face, TEMI's conduct in the years after the PPSA was
entered into bolsters this conclusion. "[E]ven where parties explicitly designate a material term `to be mutually agreed
upon' in the future . . . courts may still [*97] find the presence of a binding agreement where `the parties intend to enter
into a binding contractual relationship.'" H/R Stone, Inc. v. Phoenix Bus. Sys., Inc., 660 F.Supp. 351, 356
(S.D.N.Y.1987) (Walker, J.) (quoting Allen & Co. v. Occidental Petroleum Corp., 382 F.Supp. 1052, 1057
(S.D.N.Y.1974), aff'd, 519 F.2d 788 (2d Cir.1975) (internal quotation marks omitted)). "[T]he existence of a contract
[**6] may be established through the conduct of the parties recognizing the contract." Apex Oil Co. v. Vanguard Oil &
Serv. Co., 760 F.2d 417, 422 (2d Cir.1985). "In determining whether the parties' conduct is consistent with the
existence of a binding contract, it is necessary that the totality of all acts of the parties, their relationship and their
objectives be considered." H/R Stone, 660 F.Supp. at 356 (internal quotation marks, citation and brackets omitted).
Upon review of TEMI's conduct in the years after it signed the PPSA, it is clear that TEMI understood the PPSA to be
binding and enforceable.

For example, on June 3, 2002, TEMI wrote to AEP noting that the expected operations date for the Plaquemine facility
was October 13, 2003, "some five months later than the target date of May 1, 2003." TEMI reminded AEP that under
the PPSA it was "required to provide replacement power to [TEMI] beginning May 1, 2003," if the Plaquemine facility
was not up and running by that date. TEMI's present claim that the PPSA is unenforceable does not square with the
assertion of its right to Replacement Products under the PPSA in 2003.

On May 7, 2003, TEMI's Robert Stibolt sent a letter to AEP's Frank Hilton in response to the latter's request for a
increase in the credit guaranty pursuant to PPSA 7.1.2. Stibolt's letter takes issue only with AEP's calculations under
section 7.1.2; it makes no claim that section 7.1.2 is unenforceable. If TEMI did not view the PPSA as a binding
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commitment, it surely would have disputed the fact of liability under section 7.1.2, not just the extent of liability.

In a June 10, 2003 letter, TEMI's Sam Henry requested certain information from AEP's Brian Tierney. Henry writes,
"As Buyer, TEMI has express contract rights pursuant to [PPSA] sections 3.6  and 3.7, which will be breached if [AEP]
cannot assure [TEMI] all deficiencies will be promptly cured." (emphasis added). It would seem disingenuous for TEMI
to now claim that the PPSA is unenforceable when previously TEMI asserted its "rights" under the contract.

Finally, in early 2003, more than a year and a half after the June 1, 2001 Protocol deadline, the parties signed a letter
agreement amending the PPSA which stated "[e]xcept to the extent expressly modified by this letter agreement, all
other terms and conditions of the [PPSA] shall remain unmodified and continue in full force and effect." (emphasis
added). TEMI argues that this language merely reaffirmed the parties' obligation to negotiate the Protocol in good
faith. The letter agreement, however, states that "all other terms and conditions" of the PPSA shall "continue in full
force and effect," not just section 9.1's mandate to negotiate a Protocol. The letter agreement indicates that TEMI
understood the terms of the PPSA to have "force and effect."

An agreement for a 20-year project like the one at issue here will inevitably be elaborate, extensive and complex. No
matter how much time and effort the parties expend working out the details in advance, however, some of the practical
details will require refinement as the project begins to take shape. The fact that the contract anticipates that the parties
will [**7] have to negotiate these details in the future [*98] does not render the contract unenforceable. See May Metro.
Corp., 290 N.Y. at 264, 49 N.E.2d 13. Where, as here, the parties have agreed on all material terms of the
contract and clearly manifested their intent to be bound by those terms, but have left the practical implementation
of certain terms to be resolved in good faith negotiations at a future date, the contract will be enforced.[fn4]

II. Whether AEP Acted in Good Faith

Under New York law, a covenant of good faith and fair dealing is implicit in all contracts during the course of contract
performance. Dalton v. Educ. Testing Serv., 87 N.Y.2d 384, 389, 639 N.Y.S.2d 977, 663 N.E.2d 289 (1995). The
covenant "embraces a pledge that neither party shall do anything which will have the effect of destroying or injuring
the right of the other party to receive the fruits of the contract." Id. (internal quotation marks and citation omitted). In
some cases, the covenant may even require "affirmative steps to cooperate in achieving" the contract's objective.
FARNSWORTH ON CONTRACTS 7.17 (2d ed.2001). "[S]ince there is a presumption that all parties act in good faith,
the burden of proving a breach of the covenant of good faith and fair dealing is on the person asserting the absence of
good faith." 23 WILLISTON ON CONTRACTS 63:22 (4th ed.2006).

"In determining whether a party has breached the obligation or covenant of good faith and fair dealing, a court must
examine not only the express language of the parties' contract, but also any course of performance or course of
dealing that may exist between the parties." Id. "Thus, whether particular conduct violates or is consistent with the duty
of good faith and fair dealing necessarily depends upon the facts of the particular case, and is ordinarily a question of
fact to be determined by the jury or other finder of fact." Id. (citations omitted); see also Kobrin v. Univ. of Minnesota, 
121 F.3d 408, 415 (8th Cir.1997); [*99] McMahon Food Corp. v. Burger Dairy Co., 103 F.3d 1307, 1313 (7th Cir.1996).
We may not set aside the district judge's findings of fact during a bench trial unless they are clearly erroneous.
Fed.R.Civ.P. 52(a); see also Anderson v. City of Bessemer, 470 U.S. 564, 573, 105 S.Ct. 1504, 84 L.Ed.2d 518
(1985).

TEMI relies on two instances to show that AEP violated the covenant of good faith and fair dealing. The first occurred
during Protocol negotiations when AEP submitted its proposed changes to TEMI's January 2003 Protocol draft. The
second occurred when AEP sought a credit guaranty increase pursuant to PPSA 7.1.2 which TEMI claims was based
on "planted quotations." We agree with the district court that neither instance demonstrates a breach of the covenant
of good faith and fair dealing on the part of AEP.

A. The Protocol Negotiations
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Although PPSA 9.1 states that the parties were to enter into a mutually agreeable Protocol no later than June 1, 2001,
Protocol negotiations did not begin until May 29, 2002. Tractebel, [2005 BL 23489], 2005 WL 1863853, at *3, 2005
U.S. Dist. LEXIS 15972, at *10. On that date the parties agreed to exchange Protocol outlines within four weeks. Id.
AEP produced nothing by the deadline; TEMI sent only a two-and-a-half page rough draft outline that the district court
found to be "far from a final Protocol." Id. Both parties agreed [**8] that the Protocol negotiations would be a back-and-
forth process over several months. Id., [2005 BL 23489], 2005 WL 1863853, at *2-3, 2005 U.S. Dist. LEXIS 15972, at
*10-11. The following months witnessed a significant amount of foot-dragging by the parties; neither seemed
distressed that the deadline for negotiating the Protocol had long since passed. See id., [2005 BL 23489], 2005 WL
1863853, at *3, 2005 U.S. Dist. LEXIS 15972, at *11.

Although the parties exchanged numerous drafts during the course of negotiations, TEMI argues that AEP's April 2003
draft was a blatant attempt to frustrate the Protocol negotiations, which amounted to bad faith. TEMI identifies four
aspects of AEP's April draft in support of that conclusion.

First, although PPSA 3.3.4.1 required the Steam Peaking Product ("SPP")[fn5] to be available on ten-minutes-
notice, AEP's April draft provided that the SPP would only be available on thirty-minutes-notice before the top of
the hour, which could mean up to eighty-nine minutes. TEMI agues that the short notice period was important
because it made the SPP highly valuable to customers requiring immediate delivery of additional power. AEP
counters that the notice provisions were based on Entergy's[fn6] scheduling requirements, and that TEMI's June 2002
draft Protocol made direct reference to the need "to conform to Entergy's scheduling protocols." AEP's Joel Jansen
testified that Entergy rules require, "in the normal course," that power be properly identified and scheduled ("tagged")
before it may be placed on the Entergy power grid for delivery to an end user. The district court found that this
explanation for modifying SPP availability was "based on reasonable concerns." Tractebel, [2005 BL 23489], 2005 WL
1863853, at *8, 2005 U.S. Dist. LEXIS 15972, at *27. [*100]

On appeal, TEMI claims that the district court "ignored undisputed evidence that AEP's excuse rested on a false
premise: that tagging was required `in the normal course.'" TEMI Br. at 47. TEMI argues that Entergy rules requiring
that power be identified and scheduled, which necessitates a longer notice period, did not apply to the power AEP
would deliver to TEMI, and, thus, did not compel AEP to ask for more than ten minutes' notice. The record suggests,
however, that as a general matter power was required to be tagged, requiring notice periods in excess of ten minutes.
When AEP submitted the April draft suggesting a longer notice period in order to accord with Entergy requirements,
[fn7] the Entergy Open Access Transmission Tariff required that energy be identified twenty minutes before the top of
the hour for scheduling. Entergy Open Access Transmission Tariff 13.8. While an AEP executive at trial alluded to the
possibility that in certain situations power could still be provided on ten minutes' notice, TEMI offers no evidence that
the Entergy tagging requirements did not apply "in the normal course."

Second, TEMI argues that while section 9.7 required AEP to make operating data available on a "real-time" basis,
AEP's April draft provided that AEP would communicate operating data on a "daily basis." TEMI argues that real-time
communication was essential and that anything less would have "rendered [**9] the Products of little economic
value, injured TEMI's relations with its customers, and subjected TEMI to large Entergy tariff penalties."[fn8] TEMI
mischaracterizes AEP's April draft. PPSA 9.7 states that "[r]eal-time electronic operating data (including generating
dispatch and outage information) shall be available to Buyer and Seller for the Project." (emphasis added). Section 1.2
of the April draft states that "[a]ll operating data, including but not limited to operating limits, ramp-rates, previous day's
actuals, previous day's gas turbine starts, amount of each product available, and the status of steam turbine, will be
conveyed daily from Seller to Buyer," (emphasis added) but section 1.3 of the April draft ("real-time information")
provides, "[r]eal-time information, including but not limited to generating dispatch and outage information, will be
conveyed to the Buyer from the Seller via telemetering, with back-up via email and telephone." (emphasis added).
Thus, Section 1.3 of the April draft accords perfectly with PPSA 9.7, which requires that generating dispatch and
outage information be conveyed on a real-time basis. [*101]

Third, TEMI claims that AEP's April draft removed from TEMI's January draft certain details pertaining to operations
which, in their absence, rendered AEP's draft "useless." On this point TEMI provides little explanation and almost no
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evidence that the removed details were fundamental to an operative Protocol. TEMI cites only to AEP's April draft and
to conclusory statements contained in an affidavit by a TEMI executive. This evidence does not establish bad faith.

Finally, TEMI argues that AEP's draft removed earlier references to replacement products and substituted "one vague
and inadequate" paragraph, thereby depriving TEMI of a useful Protocol for replacement products. TEMI offers no
explanation as to why the section of AEP's draft addressing replacement products was inadequate. In any event,
"inadequacy" is something that TEMI could have taken up with AEP in further negotiations; it is not evidence of bad
faith.

In sum, TEMI's evidence that AEP acted in bad faith during the Protocol negotiations fell far short of its burden.
Moreover, as the district court stated, "[n]o one at AEP ever represented that [the April draft] was a `take it or leave it'
proposition, and there was always the possibility of further discussions." Tractebel, [2005 BL 23489], 2005 WL
1863853, at *8, 2005 U.S. Dist. LEXIS 15972, at *28. TEMI argues that the district court erred because "[b]y definition,
a counteroffer rejects and terminates the offer, so that the offer cannot thereafter be accepted so as to create a
contract." TEMI Br. at 51 (internal citations and quotation marks omitted). Labeling the various drafts "offers" and
"counteroffers" is pointless. The parties were in negotiations that were specifically contemplated by the PPSA. By
definition, negotiations involve the exchange of proposals until the parties reach agreement. By stating that AEP's
April draft was not offered on a "take it or leave it" basis, the district court merely noted there was no evidence that
AEP was unwilling [**10] to continue negotiating the Protocol after it submitted the April draft. This observation
supports the district court's ultimate conclusion that the April draft was not a bad faith attempt to frustrate the Protocol
negotiations.

B. The Credit Guaranty Increase Request

The PPSA included a Termination Payment provision that guaranteed each party's respective interest in the event of
the other's default. PPSA 7.3. To cover the Termination Payment, the parties agreed to exchange $50 million
guaranties upon execution of the PPSA, and either party could seek an increase in the guaranty if it had "reasonable
grounds to believe" that its counterpart's exposure under the PPSA exceeded $50 million. PPSA 7.1.2, 7.2.2. Exhibit
7.1.2 provided that, in calculating the projected Termination Payment, the market price of the products sold to TEMI
"shall be based on broker, dealer or exchange quotations" for the subsequent five years, escalating at 3 percent per
year through the remaining term of the PPSA. On May 12, 2003, believing TEMI's exposure under the PPSA to be far
in excess of $50 million, AEP requested that TEMI increase the guaranty to $436 million. TEMI disputed AEP's
calculation, claiming its exposure under the PPSA was no more than $33 million. On June 17, 2003, after conducting
further market research, AEP determined TEMI's projected Termination Payment to be $337 million but indicated it
would accept an increase in the guaranty of $100 million.

On appeal, TEMI claims AEP acted in bad faith during the credit guaranty negotiations because, in calculating TEMI's
projected Termination Payment, AEP [*102] used "two-ways" to determine the market price of the Products.[fn9] TEMI
casts aspersion on the practice of using two-ways by referring to it as "quote-planting," and asserts that it was
"attempted fraud□ on a grand scale." TEMI Br. at 58. The record, however, indicates that the use of two-ways is a
common means of price discovery in the energy industry. Indeed, TEMI's Director of Risk Control acknowledged that
even TEMI occasionally used two-ways to determine energy prices.

A two-way involves presenting to the market simultaneous bids and offers around an estimated current market price. If
a bid is above the market price, or an offer is below, it will likely be acted on. On June 11, 2003, AEP's Marcus
Moreland was asked to obtain market quotes for "into Entergy" on-peak and off-peak products for a period of five
years beginning in 2004. Moreland was to obtain quotes from the four brokers upon whom AEP and TEMI agreed in a
June 11 telephone conversation. On June 13, 2003, Moreland presented bids and offers to the market based on
AEP's forward price curves. Moreland testified that the brokers indicated that there was market activity in response to
AEP's bids/offers, causing Moreland to increase the bid/offer prices. Although there was some market activity, it was
limited, and none of the bids or offers was acted on by other traders. However, Moreland stated that, in his
experience,
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[P]articipants in the power trading markets will transact in instances where they perceive [**11] an opportunity to make
a profit. The fact that no one transacted on my bids and offers indicated to me that those bids and offers reflected
prevailing market prices, such that no one believed they would profit significantly from entering into transactions with
AEP at the bid and offer prices I had put into the market.

(Moreland Deck, J.A. 6973-74 10).

The fact that AEP's quotes were based on its own two-ways was not concealed from TEMI. Scot Marshall, TEMI's vice
president responsible for power trading, testified that by simply contacting the brokers the parties had agreed to use
he was able to determine, during the relevant period, that the only bid/offer quotes in the Long Term into Entergy
market had come from AEP. (Marshall Deck, J.A. 4745-46 15, 16). In a June 5, 2003 letter, TEMI's Robert Stibolt
warned AEP's Frank Hilton that TEMI understood the PPSA to require that the market price could only be determined
by using quotes that were "executable at arms-length with third parties." Stibolt stated that "bid/offers that either AEP
or TEMI have provided to a dealer or broker" were unacceptable. Thus, although TEMI contested the fact that the
market price could be determined by using two-ways, TEMI was certainly aware that AEP obtained its quotes by that
method. Moreover, at no point did AEP ever represent that it did not employ two-ways to determine the market price,
or that it obtained its quotes from arms-length transactions. [*103]

It should also be noted that AEP only requested TEMI to provide the increased guaranty to cover AEP's losses if TEMI
defaulted. If TEMI did not default, the guaranty would not be invoked. Thus, the present case is unlike those cited by
TEMI where bad faith was motivated by financial gain. See, e.g., Broder v. MBNA Corp., 281 A.D.2d 369, 370-71, 722
N.Y.S.2d 524 (N.Y.App.Div. 2001); Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Chipetine, 221 A.D.2d 284, 287, 634
N.Y.S.2d 469 (N.Y.App.Div. 1995). AEP did not stand to gain financially by increasing the credit guaranty; the
guaranty served only to insure AEP's undisputed financial interest in the PPSA.

It may be the case that, in a totally illiquid market, two-ways do not provide the most accurate measure of market
price. The reliability of two-ways in determining the price of products in the power trading market, however, is not the
question before us. Rather, the issue is whether AEP's request for an increase in the guaranty was in bad faith, given
that the amount requested was based on two-ways. We agree with the district court that, "[a]t worst, these facts show
that no one knew what to make of a non-existent marketplace." Tractebel, [2005 BL 23489], 2005 WL 1863853, at *8,
2005 U.S. Dist. LEXIS 15972, at *29. We therefore hold that the district court's finding that AEP complied with the
covenant of good faith and fair dealing was not clearly erroneous.

III. Whether AEP Is Entitled To Damages For Replacement Products

The PPSA contemplates the use of Replacement Products[fn10] during certain stages of the contract period. As of
target COD, and for the duration of the Delivery Period,[fn11] AEP was obligated to supply energy and capacity to
TEMI. See PPSA 11.4, 11.5. If AEP could not meet TEMI's needs with energy/capacity from the Plaquemine Facility,
[**12] AEP was obligated to provide TEMI with Replacement Products. See id. Thus, in the event of an
unplanned outage, or if target COD preceded actual COD, AEP was nevertheless obligated to satisfy TEMI's
Delivery Notices[fn12] with "substantially equivalent" Products from other sources. See id.; PPSA 1.133. If AEP
failed to provide Replacement Products, TEMI could cover and AEP would be obligated to pay TEMI the
Replacement Price.[fn13] See PPSA 11.4, 11.5.

AEP argues that the Replacement Products provisions must be read in light of the Minimum Must Take obligation
(PPSA 3.1.4.4) and the Capacity Payment obligations (PPSA 5.1.1, 5.2.1, 5.3.1), such that these obligations applied
in the pre-COD period. Thus, according to AEP, [*104] rather than affording TEMI the right to call on Replacement
Products in the pre-COD period, the Replacement Products provisions, in conjunction with the must-take and capacity
payment provisions, obligated TEMI to take and pay for Replacement Products, whether it requested them or not.

AEP's interpretation of the PPSA is erroneous for three reasons. First, the must-take obligation did not apply prior to
actual COD. Second, while the capacity payment provision technically applied as of target COD, unless TEMI
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requested, and AEP provided, replacement capacity, the Capacity Payment obligation would equate to zero dollars.
Finally, the Replacement Products provisions were intended to guaranty TEMI a reliable source of energy/capacity,
not to permit AEP to obtain Replacement Products cheaply on the collapsed energy market and force TEMI to buy
them at the prices specified in the PPSA.

A. The Minimum Must Take Obligation

The Plaquemine Facility is a "cogeneration" facility the same turbine generating units that produce electricity also
provide steam used in Dow's manufacturing processes. Because Dow needs large quantities of steam in its
operations, the units need to run, and therefore generate power, almost constantly. This is not to say that all the units
must run at maximum capacity at all times. All four units can be turned down to produce less energy. In addition, any
one of the units can be turned off entirely. The remaining three units, however, have to be on line in order to provide
enough steam for Dow to operate its plant.

Even when only three units are in operation and the units are turned down, they produce a certain amount of
electricity. Under the deal between AEP and Dow, AEP agreed to build and operate the Plaquemine Facility and
committed to purchase from Dow the electricity produced. To ensure that AEP would have a buyer for that electricity,
AEP entered into the PPSA with TEMI. The PPSA gave TEMI the exclusive right to the energy produced by the
Facility, but also obligated TEMI to take and pay for the minimum amount of energy produced by the operating units.
Section 3.1.4.4 of the PPSA provides that TEMI "must at all times during the Delivery Period request, take and pay for
delivery of Baseload Capacity and Baseload Energy at the sum of (a) the minimum output level set forth in Exhibit
3.1.4.4 and (b) the Nomination in effect from [**13] time to time." Id. If TEMI requested less than the sum of the
minimum output level and the effective nomination, AEP could automatically amend TEMI's Delivery Notice to reflect
the appropriate sum. Id.

AEP argues that TEMI's must-take obligation commenced as of target COD, or May 1, 2003, despite the fact that the
Facility was not then operational. AEP bases its argument on the language in section 3.1.4.4, which states that the
must-take clause applies "at all times during the Delivery Period." The Delivery Period is defined in the PPSA as "the
period beginning with the first hour of target COD and ending at midnight, April 30, 2023. . . ." PPSA 1.56. AEP's
interpretation of this language conflicts with the obvious purpose of the must-take clause. Once the Plaquemine
Facility was operational, AEP was obligated to keep three units running in order to produce steam for Dow; the must-
take clause ensured AEP would have a buyer for the attendant energy produced by the units. Indeed, the must-take
clause itself states that if AEP's obligation to supply steam to Dow ever ceased, the minimum output levels set forth in
Exhibit 3.1.4.4, and therefore the must-take obligation, [*105] no longer applied.[fn14] Thus, the applicability of the
must-take clause was contingent on AEP's obligation to supply steam to Dow. Prior to actual COD, the Facility
produced neither steam nor electricity, and, therefore, AEP had no need for a guaranteed purchaser of electricity.

AEP insists that because section 3.1.4.4 states that the must-take obligation commenced at target COD, not actual
COD, TEMI must have been obligated to take and pay for a minimum amount of energy despite the fact that the
Facility produced none. In AEP's view, the must-take clause applied even if AEP was supplying power to TEMI entirely
from external sources i.e., with Replacement Products. However, AEP fails to explain how to calculate the minimum
must-take amount in such circumstances. Section 3.1.4.4 indicates that the must-take obligation is the sum of "(a) the
minimum output level set forth in Exhibit 3.1.4.4 and (b) the Nomination in effect from time to time." AEP concedes
that prior to actual COD the Nomination could never be other than zero, but claims that TEMI was nevertheless
obligated to take and pay for the minimum output levels set forth in Exhibit 3.1.4.4. That exhibit, however, only
identifies minimum output levels for the actual Plaquemine units. The two tables contained in the Exhibit identify the
minimum amount of energy that must be produced and purchased when either three or four Plaquemine units are
running. But, if no units are running, the tables are inapplicable.

Section 3.1.4.4 does not provide a method of calculating TEMI's minimum must-take obligation if AEP is able to
provide power only from external sources. AEP's solution to this perceived lacuna in the contract was to "deem" three
or four units to be running based on the amount of energy TEMI requested. In doing so, AEP created a solution to a
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problem that did not exist. The PPSA contained no provision for determining TEMI's minimum must-take obligation
prior [**14] to actual COD because there was no such obligation. The must-take provision only made sense once the
Facility was operational and AEP was obligated to keep the units on line in order to supply steam to Dow.

B. The Capacity Payment Provisions

Section 5.1.1 ("Payment for Baseload Capacity") provides,

Commencing with the Target COD and for the duration of the Delivery Period, [AEP] shall sell and [TEMI] shall
purchase and pay for the Baseload Capacity. For each calendar month during the Delivery Period, [TEMI] shall pay
[AEP] an amount (the "Baseload Capacity Payment") equal to the product of (a) the Baseload Capacity Payment Price
multiplied by (b) the Baseload Contract Capacity for the applicable month multiplied by (c) the Baseload Availability
Adjustment. [TEMI] shall be obligated to make the Baseload Capacity Payment under all circumstances without regard
to, inter alia, whether [AEP] shall deliver any Energy or Ancillary Services associated with Baseload Capacity, whether
[AEP] supplies Replacement Products at any time as of Target COD or during the Delivery Period[,] or whether at any
time [TEMI] elects to receive less than the entire [*106] Baseload Product.[fn15]

Although 5.1.1 states that the Baseload Capacity Payment obligation commenced at target COD, it is possible for the
Baseload Capacity Payment to be zero dollars. Variable (c), the Baseload Availability Adjustment, is calculated by
reference to a formula provided in section 5.1.2.2. If there is no actual baseload capacity, and no replacement
baseload capacity, the formula results in a Baseload Availability Adjustment of zero percent. If such is the case, and
variables (a) and (b) are multiplied by (c), the total Baseload Capacity Payment is zero, since any number multi-plied
by zero percent is zero. The PPSA explicitly contemplates this possibility: Section 5.1.2.3 ("Maximum Adjustment")
provides that "[i]n no event and under no circumstances shall [TEMI's] Baseload Capacity Payment for a given month
be less than zero." Thus, in some months, the Baseload Capacity Payment might be zero.

This is not to say that the Baseload Availability Adjustment was necessarily zero in all pre-COD months. The Baseload
Availability Adjustment could be greater than zero pre-COD if Replacement Power was used. See PPSA 5.1.2.2. A
letter from TEMI's Joey Moreland to AEP's Ross Metersky, providing sample calculations for hypothetical pre-COD
scenarios, suggests that TEMI also held this view. In that case, however, the Payment Obligation would be contingent
on TEMI actually requesting, and AEP providing, Replacement Products. As discussed in the next section, in the pre-
COD period it was TEMI's option to request Replacement Products; TEMI was not obligated to request Replacement
Products. Thus, if in the pre-COD period TEMI requested no Replacement Products, or if AEP provided none, the
Baseload Capacity Payment would be zero dollars.

C. The Replacement Products Provisions

Section 2.3.1 provides, "In the event [AEP] is unable to make any Product(s)[fn16] available at the Delivery Point[fn17]
in accordance with the then effective Delivery Notice, [[**15] AEP] shall have the right to deliver Replacement
Product(s) at the Delivery Point. . . ." Sections 2.3.3.1 ("First Replacement Period") and 2.3.3.2 ("Subsequent
Periods") indicate that AEP's "right" to provide Replacement Products in 2.3.1 was intended to apply during un-
planned outages at the Plaquemine Facility. Thus, TEMI could tender Delivery Notices and expect to have them
fulfilled even if there was an outage at the Facility, but AEP had the right to satisfy those notices with Replacement
Products from external sources. In addition, sections 11.4 and 11.5 explain that if target COD preceded
actual COD, then AEP was obligated to meet TEMI's Delivery Notices with Replacement Products, as "requested by
[TEMI]." PPSA 11.4, 11.5 (emphasis added). If AEP failed to do so, TEMI was permitted to obtain Replacement
Products from other sources and send the bill to AEP. [*107]

What is important to note about sections 2 and 11 is that Replacement Products were only to be provided upon
TEMI's request. Replacement Products could only be supplied pursuant to section 2.3.1 "in accordance with the then
effective Delivery Notice." PPSA 2.3.1. The Delivery Notice was the order that TEMI was supposed to send AEP when
it wanted one or more energy Products to be generated. PPSA 1.55. If there was an unplanned outage, and TEMI did
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not need energy, there was no obligation for TEMI to take Replacement Products it did not want. Similarly,
Replacement Products could only be supplied pursuant to sections 11.4 and 11.5 as "requested by [TEMI]." If, as in
this case, actual COD was delayed, TEMI was not obligated to request Replacement Products if it had no use for
them.

The Replacement Products provisions were designed to ensure that (1) as of target COD, TEMI would have a reliable
source of energy from AEP, and (2) in the event of an unplanned outage, or if actual COD was delayed, AEP could
satisfy its obligations to supply energy to TEMI with energy products from sources external to the Plaquemine Facility.
The Replacement Products provisions did not permit AEP to force Replacement Products on TEMI if TEMI had no
desire for them.

AEP argues that the Replacement Product provisions, in conjunction with the must-take and capacity payment
provisions, were designed to ensure that AEP would have a stable stream of income as of target COD, from which it
could recoup some of its investment in the construction of the Facility, even if the Facility was not yet operational. This
argument rests on a false premise that market conditions would always enable AEP to generate a profit by selling
Replacement Products to TEMI at the prices stated in the PPSA. AEP's enthusiasm for selling Replacement Products
to TEMI in the pre-COD period is explained by the collapsed price of energy in the Entergy region. AEP was able to
obtain replacement energy products at significantly reduced prices, or from other AEP facilities experiencing energy
surpluses, and sought to sell those products at the higher prices specified in the PPSA. If during the pre-COD period
energy prices had significantly increased rather than decreased, [**16] however, there is no doubt that AEP would
have been less vehement about TEMI's alleged obligation to take and pay for Replacement Products, since supplying
Replacement Products to TEMI would have left AEP with a loss.

The language and structure of the PPSA clearly indicate that TEMI was not under any obligation to take Replacement
Products in the pre-COD period. Thus, we reject AEP's argument that the PPSA was designed to assure AEP a stable
stream of income as of target COD.

D. The $116.5 Million Award

The district court awarded AEP $116.5 million for Replacement Products that AEP billed to TEMI because it found that
the PPSA obligated TEMI to take and pay for Replacement Products in the period between target and actual COD.
The total award includes approximately $65.8 million for replacement energy billed pursuant to the must-take clause,
and $50.7 million for replacement capacity billed pursuant to the capacity payment provisions. Because these
provisions, on their own, did not obligate TEMI to take and pay for Replacement Products, the award was in error.

There is some indication in the record, however, that TEMI did in fact proffer Delivery Notices during the pre-COD
period directing AEP to provide Replacement [*108] Products.[fn18] Ultimately, TEMI rejected every offer of
Replacement Products on the basis that the Products offered did not meet the PPSA's test for substantial equivalency.
The district court found that the products offered by AEP were substantially equivalent, Tractebel, [2005 BL 23489],
2005 WL 1863853, at * 10, 2005 U.S. Dist. LEXIS, at *21, and we see no basis in the record for declaring the district
court's finding to be clearly erroneous. While we agree with TEMI that the must-take and capacity payment provisions
did not obligate TEMI to take and pay for a minimum amount of energy and capacity, to the extent TEMI requested
energy and capacity, it is liable for whatever damages AEP incurred in attempting to satisfy those requests. It is not
clear from the record exactly what damages AEP incurred. AEP's Mark Jansen testified that AEP did not incur any
costs whatsoever for the replacement energy that it billed to TEMI. It appears that AEP did incur some costs in
attempting to provide TEMI with replacement capacity, however, and if such is the case TEMI is liable for the amount
AEP spent in reliance on TEMI's request.

We therefore vacate the district court's judgment awarding AEP damages for Replacement Products, and remand for
a reassessment of AEP's damages in light of this opinion and any further fact-finding the district court deems
necessary and appropriate.
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IV. Whether AEP is Entitled to Damages Pursuant To The Termination Payment Provision

AEP cross-appeals the district court's denial of its claim for damages pursuant to the PPSA's Termination Payment
provision. Section 12 of the PPSA provides that, in the event of either party's default, the non-defaulting party is
entitled to any net loss the party incurs as a result of the other party's early termination of the agreement.[fn19] AEP
claims TEMI's repudiation of the PPSA will cause AEP to suffer [**17] a present value net loss of approximately $500
million.

The district court characterized damages pursuant to the Termination Payment provision as "essentially a request for
lost profits projected over the 20 year length of the contract" and required AEP to prove the extent of damages to a
"reasonable certainty." Tractebel, [2005 BL 23489], 2005 WL 1863853, at *13, 2005 U.S. Dist. LEXIS 15972, at *41.
AEP and TEMI each presented an expert witness to calculate the amount of the Termination Payment; the district
court was not persuaded by either. Id. at * 14-16, 2005 U.S. Dist. LEXIS 15972, at *44-51. Ultimately, the district court
concluded that AEP failed to meet its burden of proving damages to a reasonable certainty and altogether declined to
award damages pursuant to the Termination Payment provision. Id. at *17, [2005 BL 23489], 2005 U.S. Dist. LEXIS
15972, at *53. AEP requested [*109] that the district court reconsider, and urged the court to view AEP's claim as one
for general, not consequential, damages. In its reconsideration order, the district court remained steadfast in its view
that AEP's claim was "appropriately characterized as one for consequential damages," but stated that even under the
more flexible standard for general damages, AEP failed to meet its burden of proof. Tractebel Energy Mktg., Inc. v.
AEP Power Mktg., Inc., Nos. 03-6731, 03-6770, [2006 BL 11620], 2006 WL 147586, *2-3, 2006 U.S. Dist. LEXIS
1702, *9, 11-12 (S.D.N.Y. Jan. 20, 2006).

We review a district court's decision to deny damages for breach of contract de novo. See generally Lauder v. First
Unum Life Ins. Co., 284 F.3d 375, 379 (2d Cir.2002) (holding that whether the district court correctly calculated
damages is a question that we review de novo).

A. Lost Profits As General Damages

We do not disagree with the district court's characterization of AEP's claim as "essentially a request for lost profits."
AEP sought the present value of the amount it expected to profit under the PPSA. The district court erroneously
concluded, however, that the profits lost in this case were consequential damages.

Lost profits are consequential damages when, as a result of the breach, the non-breaching party suffers loss of profits
on collateral business arrangements. In the typical case, the ability of the non-breaching party to operate his business,
and thereby generate profits on collateral transactions, is contingent on the performance of the primary contract.
When the breaching party does not perform, the non-breaching party's business is in some way hindered, and the
profits from potential collateral exchanges are "lost." Every lawyer will recall from his or her first-year contracts class
the paradigmatic example of Hadley v. Baxendale, where Baxendale's failure to deliver a crank shaft on time caused
Hadley to lose profits from the operation of his mill. 9 Ex. 341, 156 Eng. Rep. 145 (1854). In New York, a party is
entitled to recover this form of lost profits only if (1) it is demonstrated with certainty that the damages have been
caused by the breach, (2) the extent of the loss is capable of proof with reasonable certainty, and (3) it is established
that the damages were fairly within the contemplation of the parties. See Kenford Co. [**18] v. County of Erie, 67
N.Y.2d 257, 261, 502 N.Y.S.2d 131, 493 N.E.2d 234 (1986).

By contrast, when the non-breaching party seeks only to recover money that the breaching party agreed to pay under
the contract, the damages sought are general damages. See Am. List Corp. v. U.S. News & World Report, Inc., 75
N.Y.2d 38, 44, 550 N.Y.S.2d 590, 549 N.E.2d 1161 (1989). The damages may still be characterized as lost
profits since, had the contract been performed, the non-breaching party would have profited to the extent that his
cost of performance was less than the total value of the breaching party's promised payments. But, in this case,
the lost profits are the direct and probable consequence of the breach.[fn20] See id. The profits are precisely [*110]
what the non-breaching party bargained for, and only an award of damages equal to lost profits will put the non-
breaching party in the same position he would have occupied had the contract been performed.[fn21] See id.
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In characterizing AEP's claim as one for consequential damages, the district court confused the benefit of the bargain
with speculative profits on collateral transactions. See id,; see also Markowitz & Co. v. Toledo Metro. Housing Auth.,
608 F.2d 699, 707 (6th Cir.1979). AEP seeks only what it bargained for the amount it would have profited on the
payments TEMI promised to make for the remaining years of the contract. This is most certainly a claim for general
damages.

B. Estimating General Damages

It has long been established in New York that a breaching party is liable for all direct and proximate damages which
result from the breach. Wakeman v. Wheeler & Wilson Mfg. Co., 56 Sickels 205, 209, 101 N.Y. 205, 4 N.E. 264, 266
(1886). The damages, however, "must be not merely speculative, possible, and imaginary, but they must be
reasonably certain and such only as actually follow or may follow from the breach of the contract." Id. (emphasis
added). "Certainty," as it pertains to general damages, refers to the fact of damage, not the amount. For "when it
is certain that damages have been caused by a breach of contract, and the only uncertainty is as to their
amount, there can rarely be good reason for refusing, on account of such uncertainty, any damages whatever for
the breach. A person violating his contract should not be permitted entirely to escape liability because the
amount of the damage which he has caused is uncertain."[fn22] Id. "[T]he burden of uncertainty as to the amount of
damage is upon the wrongdoer. . . ." Contemporary Mission, Inc. v. Famous Music Corp., 557 F.2d 918, 926 (2d Cir.
1977) (applying New York law). "The plaintiff need only show a `stable foundation for a reasonable estimate'" of the
damage incurred as a result of the breach. [*111] Id. (quoting Freund v. Washington Square Press, Inc., 34 N.Y.2d
379, 383, 357 N.Y.S.2d 857, 314 N.E.2d 419 (1974)). "Such an estimate necessarily requires some improvisation, and
the party who has caused the loss may not insist on theoretical perfection." Entis v. Atl. Wire & Cable Corp., 335 F.2d
759, 763 (2d Cir.1964).

While certainty of amount is not an element of general damages in New York, it is an element of consequential
damages. In addition to proving that the existence of damage is reasonably certain, and that the damages were
foreseeable and within the contemplation of both parties, a party claiming consequential damages must also prove the
amount of damage with "[**19] reasonable certainty." Kenford, 67 N.Y.2d at 261, 502 N.Y.S.2d 131, 493 N.E.2d 234.
Thus, there exists a higher burden for proving consequential damages than for general damages. This is the burden
that the district court erroneously imposed on AEP.

The district court erred in requiring AEP to prove the extent of its damages to a reasonable certainty.[fn23] The law of
New York is clear that once the fact of damage is established,[fn24] the non-breaching party need only provide a
"stable foundation for a reasonable estimate [of damages]" before an award of general damages can be made.
Freund, 34 N.Y.2d at 383, 357 N.Y.S.2d 857, 314 N.E.2d 419.

The district court noted that "it is inherently speculative" to determine AEP's loss over the twenty-year period, and that
the method offered for determining AEP's loss "required a large number of assumptions." Tractebel, [2005 BL 23489],
2005 WL 1863853, at *16, 2005 U.S. Dist. LEXIS 15972, at *50 (internal quotation marks omitted). The court further
stated:

In order to know what AEP's revenues would be over the next twenty years, one would have to be able to presage a
vast and varied body of facts. Any projection of lost profits would necessarily include assumptions regarding the price
of electricity and the costs of operating over twenty years. One would also need to surmise what competing forms of
energy such as coal and nuclear energy would cost over the same time period. Also factoring into this calculation are
the political and regulatory developments over twenty years, population growth in the Entergy region, and
technological advances affecting the production of power and related products. With so many unknown variables,
these [*112] experts might have done as well had they consulted tealeaves or a crystal ball.

Id.

Not a single product or service exists for which a company's profit margin, over time, is unaffected by fluctuating
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supply and demand, changes in operating costs, increased competition from alternatives, alterations to the relevant
regulatory regime, population increases or decreases in the targeted market, or technological advances. The variables
identified by the district court exist in every long-term contract. It is not the case that all such contracts may be
breached with impunity because of the difficulty of accurately calculating damages.

New York courts have significant flexibility in estimating general damages once the fact of liability is established.
Contemporary Mission, 557 F.2d at 926; New York Trust Co., 34 F.2d at 654; Randall-Smith, Inc. v. 43rd St. Estates
Corp., 17 N.Y.2d 99, 105-06, 268 N.Y.S.2d 306, 215 N.E.2d 494 (1966); Wakeman, 56 Sickels at 209, 4 N.E. at 266; 
Dictrow, 85 A.D.2d at 651, 445 N.Y.S.2d 406. To the extent certain variables must be assumed in order to arrive
at a reasonable estimate, the district court may do so, unless evidence is presented that undermines the basis
for the assumption. For example, while changes in the political and regulatory environments would likely affect
AEP's profit margin, and thus the extent of AEP's actual damages, if there is currently no evidence of an
impending change the district court may assume these environments will remain stable. This is precisely what
the parties did when they estimated the value of the PPSA prior to signing.[fn25] The risk that the future might reveal
the district [**20] court's assumptions to be false is appropriately borne by TEMI as the breaching party.[fn26]
Contemporary Mission, Inc., 557 F.2d at 926.

We therefore vacate the district court's judgment denying AEP damages pursuant to the Termination Payment
provision. We remand for reconsideration of AEP's damages under the appropriate standard, and for any further fact-
finding the district court deems appropriate or necessary.

V. Other Claims

TEMI also argued that the district court erred in denying its primary jurisdiction motion, and in finding that AEP
satisfied the PPSA's requirement that AEP use reasonable efforts to obtain QF certification. We affirm the decision of
the district court on these issues for substantially the same reasons stated below.

VI. Conclusion

The district court's judgment is AFFIRMED on the following issues: (1) whether the PPSA is enforceable; (2) whether
[*113] AEP violated the covenant of good faith and fair dealing; and (3) whether AEP used substantial efforts to obtain
QF certification. The district court's award of damages to AEP for Replacement Products is VACATED. The district
court's denial of damages to AEP pursuant to the Termination Payment provision is also VACATED. Accordingly, we
REMAND for further proceedings consistent with this opinion.

[fn1] Section 16.2.4 states that the PPSA "constitutes a legally valid and binding obligation"; section 16.8 states that
the PPSA "constitutes the entire agreement between the Parties" and is "binding"; and section 16.15 states that the
PPSA is a "legal binding instrument."

[fn2] PPSA 16.6 provides, "This Agreement and the rights and duties of the parties hereunder shall be governed by
and construed, enforced and performed in accordance with the laws of the State of New York. . . ."

[fn3] TEMI argues that section 9.1 established that the PPSA was not enforceable prior to the successful completion of
Protocol negotiations. Section 9.1, however, merely states that the parties "will enter into a mutually agreeable
[Protocol], not later than June 1, 2001"; it does not state that the parties are free from further obligation under the
PPSA should the Protocol negotiations fail. As the district court noted, if a contract is conditioned on the occurrence of
a particular event (such as successful negotiation of a Protocol), "[t]he language of the condition must be explicit."
Tractebel, [2005 BL 23489], 2005 WL 146807, at *4, 2005 U.S. Dist. LEXIS 869, at * 13 (quoting Catskill Dev., L.L.C.
v. Park Place Entm't Corp., 154 F.Supp.2d 696, 704 (S.D.N.Y.2001) (alteration in original)).

[fn4] TEMI makes much of the preliminary agreement dichotomy explained in a decision by then-District Judge Leval.
In Teachers Insurance and Annuity Association of America v. Tribune Company, Judge Leval carefully identified two
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types of preliminary agreements that exist under New York law. 670 F.Supp. at 498; see also Adjustrite Sys., Inc. v.
GAB Bus. Servs., Inc., 145 F.3d 543, 547-48 (2d Cir.1998) (applying the Tribune preliminary agreement framework);
Arcadian Phosphates, Inc. v. Arcadian Corp., 884 F.2d 69, 71-72 (2d Cir.1989) (same). The first type of preliminary
agreement ("Type I") exists "when the parties have reached complete agreement (including the agreement to be
bound) on all the issues perceived to require negotiation," although they may "desire a more elaborate formalization of
the agreement." Tribune, 670 F.Supp. at 498. A Type I agreement is enforceable. Id. The second type of preliminary
agreement ("Type II") "does not commit the parties to their ultimate contractual objective but rather to the obligation to
negotiate the open issues in good faith." Id. TEMI insists that the PPSA was of the second order, and, because TEMI
negotiated in good faith and was unable to reach agreement with AEP on the details of the Protocol, TEMI was never
bound by the PPSA. TEMI argues that the district court erred in concluding that the PPSA was an enforceable Type I
agreement.

In distinguishing between Type I and Type II preliminary agreements, TEMI mis-frames the issue. Although the district
court discussed the Type I/Type II preliminary agreement dichotomy, ultimately the court concluded that the PPSA
was not a preliminary agreement at all: "I, however, cannot conclude that the PPSA was merely a `preliminary
commitment' that TEMI can abandon. . . . The PPSA is comprehensive and incorporates all material terms of the 20-
year power purchase agreement." Tractebel, [2005 BL 23489], 2005 WL 146807, at *4, 2005 U.S. Dist. LEXIS 869, at
*12. As explained above, we agree with the district court that the PPSA was not merely a preliminary agreement but
an enforceable contract. The preliminary agreement dichotomy is inapposite.

[fn5] The SPP is "an amount of Capacity equal to the Capacity of [one of the Plaquemine units] . . . and its associated
Energy and Ancillary Services." PPSA 1.149.

[fn6] Entergy is a large utility located in the southern United States. It is the transmission service provider in the area
where the Plaquemine Facility is located. The Plaquemine Facility is connected with the Entergy grid.

[fn7] The PPSA directly references the need for the Protocol to accord with Entergy scheduling requirements. See
PPSA 9.3, 9.6, 9.8, 9.9.

[fn8] On this point TEMI also argues that the district court committed legal error because it justified the way in which
the April draft dealt with real-time information "primarily on the ground that there was `no evidence' AEP sought `to
delay execution of the Protocol.'" TEMI Br. at 48 (citation omitted). TEMI argues that the district court's reasoning is
"legally untenable, since motive is irrelevant to whether there has been a breach of contract." Id. (citing Koufakis v.
Carvel, 425 F.2d 892, 906 (2d Cir.1970)). TEMI cites the law correctly but misidentifies the issue. The question here is
not whether AEP breached the express terms of the contract, but whether AEP acted in good faith; that is an issue
entirely tied to motive. See Travellers Int'l, A.G. v. Trans World Airlines, Inc., 41 F.3d 1570, 1577 (2d Cir.1994)
(finding, under New York law, that Airline breached implied covenant of good faith and fair dealing when its
promotional efforts were not based on good faith business judgments but, rather, "improper motive"); Polotti v.
Flemming, 277 F.2d 864, 868 (2d Cir.1960) (Under New York law, "`good faith' connotes an actual state of mind a
state of mind motivated by proper motive.").

[fn9] TEMI also claims that AEP acted in bad faith because no credit guaranty was required. We agree with the district
court, however, that TEMI also recognized that an increase was required, given that most of its internal projections
showed exposure far exceeding $50 million. For example, on April 25, 2003, TEMI's director of credit, Lora Kinner,
reported on a conversation she had with AEP's director of credit, Frank Hilton, in which the latter said he believed
TEMI's exposure to be "north of $600M." In an email to her colleagues at TEMI, Kinner stated that this number was
"very close to the number provided by [TEMI] Risk Control, which was calculated in accordance with the credit
provisions of the contract."

[fn10] "`Replacement Products' are any Capacity, Energy, or Ancillary Services from a generation source other than
the Project substantially equivalent to the Product intended to be replaced." PPSA 1.133.
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[fn11] "`Delivery Period' means the period beginning with the first hour of Target COD and ending at midnight, April 30,
2023. . . ." PPSA 1.56.

[fn12] A "Delivery Notice" is a "Dispatch order from [TEMI] to generate electricity at the Project in accordance with the
delivery procedures set out in this Agreement directing the delivery of one or more Products." PPSA 1.55.

[fn13] "`Replacement Price' is the price at which [TEMI], acting in a commercially reasonable manner, purchases . . . a
replacement for any Capacity, Energy, or Ancillary Services not delivered by [AEP], plus any additional transmission
charges, if any, reasonably incurred by [TEMI] to the Delivery Point, not to exceed the market price at the Delivery
Point for such Capacity, Energy or Ancillary Services." PPSA 1.132.

[fn14] The must-take clause provides, "If the Facility shall no longer be subject to operational constraints related to
[AEP's] obligation to supply steam, the minium output level set forth in Exhibit 3.1.4.4 shall no longer apply. [TEMI]
shall either Dispatch each Unit at zero or above a minimum operating level to be established. . . ." PPSA 3.1.4.4.

[fn15] Sections 5.2.1 and 5.3.1 are identical but apply to Baseload Augmentation Capacity and Steam Peaking
Capacity, respectively. The analysis that follows applies equally to those sections.

[fn16] "Products" are those energy products produced at the Plaquemine Facility. See PPSA 1.21, 1.30, 1.126, 1.149.

[fn17] "Delivery Point" is "the interconnection of the Dow Chemical Complex System with the system of the
Transmission Operator." PPSA 4.1.

[fn18] When asked whether he was familiar with the routine interaction between the parties whereby TEMI would send
AEP a Delivery Notice during the Replacement Period and AEP would offer power that TEMI would ultimately reject,
TEMI's manager of the Real Time Energy Trading Desk replied that he was, and that the routine became a daily
process.

[fn19] The Termination Payment provision entitles the non-breaching party to a "Settlement Amount." PPSA 12.2,
12.3. The Settlement Amount is defined as "Losses or Gains, and Costs . . . which [the non-defaulting] party incurs as
a result of the termination of [the] Agreement." PPSA 1.138. "Losses" are the "present value" of "the economic loss . .
. (exclusive of Costs) resulting from termination of [the] Agreement," PPSA 1.107, and "Gains" are "the present value
of the economic benefit . . . resulting from the termination of [the] Agreement." PPSA 1.83.

[fn20] New York long ago clarified the distinction between profits as general or consequential damages in Masterton &
Smith v. Mayor of Brooklyn, 7 Hill 61, 68-69 (N.Y.Sup.Ct. 1845):

When the books and cases speak of the profits anticipated from a good bargain matters too remote and uncertain to
be taken into □ account in ascertaining the true measure of damages, they usually have reference to dependant and
collateral engagements entered into on the faith and in expectation of the performance of the principal contract. . . .
But profits or advantages which are the direct and immediate fruits of the contract entered into between the parties
stand upon a different footing. . . . [I]t is difficult to comprehend why, in case one party has deprived the other of the
gains or profits of the contract by refusing to perform it, this loss should not constitute a proper item in estimating the
damages.

[fn21] The non-breaching party is, of course, under a duty to mitigate damages to the extent practicable, see Losei
Realty Corp. v. City of New York, 254 N.Y. 41, 47, 171 N.E. 899 (1930), and any proceeds generated from mitigation
should be accounted for in the ultimate award of damages.

[fn22] In Story Parchment Company v. Paterson Parchment Paper Company, the United States Supreme Court
quoted the following discussion with approval:
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It is sometimes said that speculative damages cannot be recovered, because the amount is uncertain; but such
remarks will generally be found applicable to such damages as it is uncertain whether sustained at all from the breach.
. . . The general rule is, that all damages resulting necessarily and immediately and directly from the breach are
recoverable, and not those that are contingent and uncertain. The latter description embraces, as I think, such only as
are not the certain result of the breach, and does not embrace such as are the certain result, but uncertain in amount.

282 U.S. 555, 562-63, 51 S.Ct. 248, 75 L.Ed. 544 (1931) (internal quotation marks and citation omitted). Accord New
York Trust Co. v. Island Oil & Transp. Corp., 34 F.2d 653, 654 (2d Cir.1929) (Hand, J.) ("It is, indeed, one of the
consequences of the doctrine of anticipatory breach that, if damages are assessed before the time of performance
has expired, the court must take the chance of forecasting the future as best it can."); Borne Chemical Co., Inc. v.
Dictrow, 85 A.D.2d 646, 651, 445 N.Y.S.2d 406 (N.Y.App.Div. 1981).

[fn23] We acknowledge that in its reconsideration order the district court stated that "any estimate of damages, even
by [the general damages] standard, must be reasonable, and uncertainty especially in a market such as this must be
considered." Tractebel, [2006 BL 11620], 2006 WL 147586, at *3, 2006 U.S. Dist. LEXIS 1702, at *10. Based on this
statement, TEMI argues that the district court rejected AEP's claim under either standard. We are not confident the
district court fully analyzed AEP's claim under the standard for general damages, since both cases cited by the district
court to support its statement involve claims for consequential damages. Id. (citing Wolff & Munier, 946 F.2d at 1010
and Isaac H. Blanchard Co. v. Rome Metallic Bedstead Co., 184 A.D. 187, 193, 171 N.Y.S. 890 (N.Y.App.Div. 1918)).

[fn24] The district court impliedly found that AEP suffered at least some damage by TEMI's repudiation of the PPSA,
for it rejected as illogical TEMI's argument that AEP actually benefitted from TEMI's repudiation of the PPSA.
Tractebel, [2005 BL 23489], 2005 WL 1863853, at * 15, 2005 U.S. Dist. LEXIS 15972, at *47-48. The court noted that
TEMI's expert's analysis "defies common sense because it implies not only that the Plaquemine plant revenues
(without the PPSA) will far exceed [AEP's expert's] estimate, but that they are in fact much greater than the payments
TEMI would have made to AEP under the PPSA. Put another way, according to [TEMI, it] is actually harmed by the
termination of the PPSA. . . ." Id.

[fn25] The record contains internal TEMI memoranda that show that, prior to entering the PPSA, TEMI assessed the
risk that certain variables might change in such a way as to adversely affect TEMI's financial interest in the deal. TEMI
concluded that political, regulatory, and market risks were low.

[fn26] It is no less speculative for the district court to determine AEP's loss over the twenty-year period than it is was
for TEMI to calculate its expected profit from the PPSA at the time it entered into the agreement. The district court
stated that the parties' respective experts could "have done as well had they consulted tealeaves or a crystal ball." If it
is true that projecting profits over twenty years is so absurdly speculative that economists can do no better than
fortune tellers, it would have been imprudent for the parties to enter a contract for such a long period in the first place.
The reality, however, is that longterm contracts are entered into regularly, and a degree of speculation is acceptable in
the business community.
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