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SEDGWICK ATTORNEY PROFILE

Dennis E. Vega

Partner, Newark, New Jersey
Products Liability
Complex Litigation
Environmental & Toxic Tort
Healthcare

DENNIS E. VEGA
973.242.0002 tel
877.541.3930 fax
dennis.vega@sedgwicklaw.com

Current Scope of Practice

Dennis Vega is an experienced litigation and trial attorney representing clients in high stakes and sophisticated
product liability, toxic tort, maritime, wrongful death, personal injury and premise liability cases in state and
federal court. Mr. Vega serves as national, regional or local counsel for various global industrial equipment
manufacturers, distributors and contractors in the power, oil, chemical, railroad and automotive industries.
He also counsels corporate clients and scientists on selecting products suitable for laboratory testing to
develop sophisticated exposure modeling for litigation and trial purposes. Mr. Vega’s defense work includes
coordinating with distinguished scientific and medical expert witnesses and serving as lead counsel in various
state and federal coordinated proceedings, including New York City asbestos litigation and Multi-District
Litigation (MDL).
Mr. Vega’s clients have included global industrial equipment manufacturers, distributors and installation
contractors in the power, oil, chemical, railroad and automotive industries. He has also represented leading
New York-area teaching hospitals and public hospitals as well as their affiliated doctors and other healthcare
practitioners.
He began his legal career at the Bronx District Attorney’s Office, where he earned assignment to the Trial
Bureau and investigated, prosecuted and tried several capital cases.
Affiliations, Activities and Accomplishments

Mr. Vega is admitted to practice in New York and is admitted to appear before the U.S. District Court for the
Southern and Eastern Districts of New York and the U.S. Supreme Court. He is a member of the New York
State Bar Association and the Bronx County Bar Association.
Recent Decisions



Hagen v. Benjamin Foster Co., 739 F.Supp.2d 770 (E.D.Pa., 2010) – denying plaintiff’s motion for
remand based on government contractor defense.
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Plaintiffs v. Major Equipment Manufacturer, January 2011 – defense verdict after jury trial in U.S.
District Court for the Southern District of New York.



Conner v. Alfa Laval, Inc., 799 F.Supp.2d 455 (E.D.Pa., 2011) – maritime/admiralty jurisdiction applies
to Naval sailors.



Conner v. Alfa Laval, Inc., __F.Supp.2d__, 2012 WL 288364 (E.D.Pa., 2012) – Manufacturer not liable
for design defect or failure to warn of dangers caused by products incorporated into its equipment that it
did not manufacture or distribute (Bare-Metal Defense).



Floyd v. Air & Liquid Systems Corp., (E.D.Pa, February 9, 2012) – Equipment manufacturer not liable
for harms arising from any product that it did not manufacturer or supply (Bare-Metal Defense).



Lyautey v. Alfa Laval, Inc., (E.D.Pa., March 19, 2012) – Granting equipment manufacturer’s motion for
summary judgment based on lack of causation (de minimus exposure).



Fordham v. Asbeka Industries, (S.D.N.Y., April 25, 2012) – denying plaintiff’s motion to remand based
on government contractor defense.

Recent Presentations



“Effective Collaboration with Outside Counsel in Complex Litigation.” HNBA Corporate Counsel
Conference, March 2011



“A Discussion of Other Cancers, Other Causes and What the Future Holds.” DRI Asbestos Medicine
Seminar, November 2011



“U.S. Navy and Equipment Cases – What is the Current State of the Law?” Perrin Conferences,
December 2011



“Complex Litigation: Preparing and Defending the High Stakes Case.” HNBA Corporate Counsel
Conference, March 2012

Education

Mr. Vega received his J.D. (1997) from the Benjamin N. Cardozo School of Law, where he was executive
editor of the Cardozo Women’s Law Journal and represented the school on its trial team in national
competitions. He obtained a B.A. (1994), with honors, in economics and accounting from Queens College.
Other Information

Mr. Vega is fluent in Spanish.

Elia Diaz-Yaeger
AREAS OF PRACTICE
Litigation
Insurance Defense
Toxic Torts
Products Liability

Elia Diaz-Yaeger is a Shareholder in the law firm of Lugenbuhl, Wheaton, Peck, Rankin and
Hubbard, her primary areas of practice are industrial employment/long-latency lung disease
litigation, insurance defense and coverage, environmental law, commercial litigation, and Board
Governance/Cybersecurity. In the last twenty years, Ms. Diaz-Yaeger has successfully defended
thousands of occupational exposure claims, including exposure to asbestos and silica-containing
products. Mrs. Diaz-Yaeger’s extensive litigation experience enables her to provide clients with
an early strategic plan, vigorous defense and efficient litigation.
As an AV-rated attorney, Mrs. Diaz-Yaeger was selected for the inaugural edition of the
Martindale-Hubbell® Bar Register of Preeminent Women Lawyers™. Her recent professional
credentials include the 2014-2015 Recipient of the Louisiana State Bar Association Human Rights
Award. She is also a 2015 CityBusiness “Women of the Year” recipient and honoree.
Mrs. Diaz-Yaeger actively promotes diversity and inclusion of women and Hispanics in the legal
professions through various professional organizations. She is a long standing member of the
Hispanic National Bar Association (“HNBA”), where she currently serves as the National
Secretary. Mrs. Diaz-Yaeger is also a member of a number of International Association of Defense

Counsel, Defense Research Institute, ABA, Louisiana State Bar Association. She is a frequent
speaker and CLE presenter. Her recent professional engagements include: presenting at the 2015
DRI Asbestos Medicine Seminar; 2015 LSBA diversity training seminar; 2015 LSBA presenter
on professionalism; speaker at the 2012 ABA mid-year meeting and 2011 HNBA National
Corporate Conference; leading round-table discussions at several in-house corporate meetings;
serving as a diversity facilitator for the Louisiana State Bar Association; participating in the
Louisiana State Bar Association’s diversity and inclusion video.
In addition to her professional pursuits, Mrs. Diaz-Yaeger also serves as on the Board of Directors
of ASI Federal Credit Union, a Community Development Financial Institution, whose mission is
to strengthen the financial health of underserved communities through financial service and
education. Mrs. Diaz-Yaeger also volunteers and participates in a number of social and community
programs including, Taking Steps for Crohn’s and Colitis, New Orleans Ballet, Kingsley house
“friendraising”, and New Orleans Opera Association. Additionally, she is a founding member of
Candy Girls/Life Savers of New Orleans, a non-profit group that supports and provides services
to families in need.
AFFILIATIONS
International Association of Defense Counsel - Member of Toxic & Hazardous Substances
Committee, Diversity Committee, Insurance and Reinsurance Committee and Environmental and
Energy Law Committee
Defense Research Institute - Member of Products Liability Committee, the Diversity Committee
and Diversity for Success Corporate Expo Committee
Hispanic National Bar Association – National Secretary, 2015 – date. Deputy Region XII
President, Member of Board of Governors, Member of National Coordinating Committee for the
2013 and 2015 Tennis & Golf Tournament and Co-Chair of 2011 Mid-Year Corporate Conference
and Moot Court Competition
American Bar Association - Member of Commission on Racial & Ethnic Diversity in the
Profession and Commission on Women in the Profession
Louisiana State Bar Association - Diversity Facilitator and Member of Conclave Subcommittee
New Orleans Bar Association - Member of Women in the Profession Committee
Hispanic Lawyers Association of Louisiana - Member
HONORS AND AWARDS
Martindale-Hubbell AV-rated attorney
Martindale-Hubbell Bar Register of Preeminent Women Lawyers
Association of Corporate Counsel/HNBA Executive Leadership Program
2014-2015 Recipient of the Louisiana State Bar Association Human Rights Award
2015 New Orleans Citybusiness, Woman of the Year, Honoree
COMMUNITY INVOLVEMENT
Candy Girls/Life Savers of New Orleans- Founding Member, Fundraising Chair
The A.D. Crossman Esperanza Library Project- Founding Member, Committee Member
ASI Credit Union- Board of Directors, Director
Kingsley House- Member of Fundraiser Committee, Table Chair of annual “Friendraising” event
New Orleans Ballet Association- Member of The Ballet Resource and Volunteer Organization

Save the Gulf Foundation
BAR ADMISSIONS
State of Louisiana
U.S. District Court, Middle District of Louisiana
U.S. Court of Appeals, Fifth Circuit
MDL-Eastern District of Pennsylvania
WORK EXPERIENCE
Lugenbuhl, Wheaton, Peck, Rankin & Hubbard - Shareholder, 2007-Present
Frilot LLC - Special Counsel, 2005-2007
Lynn Luker & Associates, LLC - Special Counsel, 2000-2004
Chopin Wagar Richard & Kutcher, LLP - Associate, 1999-2000
Tranchina & Mansfield, LLC - Associate, 1995-1999
EDUCATION
Loyola University New Orleans College of Law, J.D., 1994
University of Southwestern Louisiana, M.S., cum laude, Public Relations, 1989
University of Southwestern Louisiana, B.S., cum laude, Public Relations and Advertising, 1987
University of Southwestern Louisiana, B.A., cum laude, Spanish Language and Literature, 1987

CONTACT
601 Poydras Street, Suite 2775
New Orleans, Louisiana 70130
Direct Dial: (504) 310-9170
Cell: (504) 975-7677
Email: ediaz-yaeger@lawla.com

Mariana D. Bravo
carrmaloney.com/index.php/attorneys/mariana-d-bravo/

Mariana D. Bravo
mdb@carrmaloney.com
TEL: (202) 310-5588
FAX: (202) 310-5555
2020 K Street, N.W.
Suite 850
Washington, DC 20006
Mariana Bravo concentrates her practice on professional liability, construction,
real estate, and personal injury disputes. She has extensive experience in
successfully representing attorneys, construction companies, real estate
professionals, insurance professionals, and businesses and corporations before
administrative tribunals and state and federal courts. She also advises
companies, including Fortune 500 companies, concerning risk management and
business practices.
Mariana currently serves as the Hispanic National Bar Association’s Vice
President of Programs and also serves on the Association’s Executive
Committee. She previously served as the Hispanic National Bar Association
Regional President for the District of Columbia, Virginia, Maryland and West
Virginia and as Deputy President for the Region.
Mariana heads the Pro Bono initiative at the firm, including the firm’s
participation with the Washington Lawyer’s Committee’s D.C. Public School
Partnership Program, which matches area law firms with individual public
schools in the city, to bring tutoring, mentoring, and other programs and
services to thousands of children. She also actively participates in a number of charitable events throughout the year
including the used clothes drive for the homeless and area shelters, sponsored by Gifts for the Homeless, a nonprofit corporation comprised of lawyers and staff from area law firms to serve area shelters, and the annual book
drive for Turning the Page.
While in law school, Mariana interned at the US Department of Justice in the Organized Crime and Racketeering
Section, assisting in the prosecution of white-collar crime. Mariana, who is fluent in Spanish, also studied a semester
of law in Argentina, where she interned for the Criminal Court of Investigation in Buenos Aires and assisted in
investigating criminal cases. Before entering private practice, Mariana served as law clerk for the Honorable William
D. Quarles in the Circuit Court for Baltimore City.
REPRESENTATIVE EXPERIENCE

PUBLICATIONS

SPEAKING ENGAGEMENTS
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RECOGNITION
Martindale-Hubbell® has recognized Mariana with the AV Preeminent ® rating, placing her at the highest level of
professional excellence.
Practice Areas:
Professional Liability
Construction
Complex Litigation
Employment and Labor Law
General Liability
Admissions:
States
District of Columbia
Virginia
US District Courts:
District of Columbia
District of Maryland
Eastern District of Virginia
Western District of Virginia
US Court of Appeals:
District of Columbia Circuit
Education:
University of Baltimore School
of Law, JD
Marymount University, BS
Affilations:
American Bar Association
DC Defense Lawyers’ Association
Hispanic National Bar Association,
Vice President of Programs,
2015-Current;
Region V President,
2015- 2015;
Region V Deputy President,
2012-2014
The Barristers
Virginia Association of
Defense Attorneys
Carr Maloney P.C. © 2016. All Rights Reserved.
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Juan C. Ramirez, Ph.D., P.E., CFEI
Managing Engineer
Thermal Sciences
Warrenville
(630) 658-7520
jramirez@exponent.com

Dr. Ramirez is a mechanical engineer and as such, he performs scientific investigations of fires and
explosions in industrial, commercial, and residential settings. Dr. Ramirez specializes in the
investigation of failures associated with equipment that transports, uses, handles, or stores gases and
liquids. Past work has included investigations involving underground flammable gas migration, as
well as industrial systems including gas-fired grain dryers, ovens, compressors, refrigeration and
cryogenic systems, grain elevators, heat exchangers, pumps, and conveyors. Additionally, he has
experience with dust fires and explosions. In residential settings, he has investigated fires and burns
associated with consumer electronics, furnaces, refrigerators, humidifiers, space heaters, showers, and
heating pads.
Prior to obtaining his Ph.D and joining Exponent, Dr. Ramirez worked in engineering consulting
designing heating, ventilation, air conditioning (HVAC) and refrigeration systems for retail and grocery
stores and office buildings. He uses that experience to investigate HVAC system failures. Past work has
included analysis of pipe water freezing and bursting, system performance issues, asphyxiation by
refrigerant release, and carbon monoxide exposure. Dr. Ramirez provides consulting services in
chemical process safety and hazard analysis. He has conducted facility siting and consequence analysis
modeling studies, and participated as a HAZOP study team member.
Prior to joining Exponent, Dr. Ramirez was a post-doctoral research associate at the Materials Science &
Technology Division of Los Alamos National Laboratory. During this time, he developed physical
models for the kinetics of phase transformations, heat and mass transfer, nucleation, growth, and
diffusion. He also performed computational modeling work in the fields of materials processing,
solidification, and microfluidics.

Juan Ramirez | Exponent, Inc. | www.exponent.com
rev:05/20/2016

CREDENTIALS & PROFESSIONAL HONORS
Ph.D., Mechanical Engineering, University of Iowa, 2004
M.S., Mechanical Engineering, University of Missouri, Rolla, 1999
B.S., Mechanical Engineering, Universidad Central de Venezuela, 1996

LICENSES & CERTIFICATIONS
Licensed Professional Engineer, Illinois, License # 062063583
Certified Fire and Explosion Investigator (CFEI) by the National Association of Fire Investigators (NAFI)
National Certification Board, Register # 14685-7659
40-Hour HAZWOPER training program in accordance with 29 CFR Part 1910.120

LANGUAGES
Spanish

PUBLICATIONS
Ramirez JC, Smyth SA, Ogle RA. BLEVE energy and aerosol formation: an exergy analysis. ASME 2014
International Mechanical Engineering Conference & Exposition, Montreal, Canada, November, 2014.
Hetrick TM, Smyth SA, Ogle RA, Ramirez JC. Evaluating the potential for flashing discharge from small
engine fuel tanks. ASME 2014 International Mechanical Engineering Conference & Exposition,
Montreal, Canada, November, 2014.
Hetrick T, Ramirez JC, Morrison D. Ejection of flammable liquids during loading and unloading: A
preliminary experimental investigation. ASME 2013 International Mechanical Engineering Conference
& Exposition IMECE 2013, San Diego, CA, November, 2013.
Ramirez, JC, Smyth SA, Ogle RA. Maximum missile velocity from boiling-liquid expanding-vapor
explosions (BLEVE) using exergy analysis. ASME 2012 International Mechanical Engineering Conference
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& Exposition IMECE 2012, Houston, TX, November, 2012.
Morrison DR, Fecke M, Ramirez JC. Using layer of protection analysis to understand necessary
safeguards for steam boiler operation. Process Safety Progress 2012; 31:248–254.
Ramirez, JC, Ogle RA, Smyth SA. Towards an exergy-based explosion energy model for boiling-liquid
expanding-vapor explosions. ASME 2011 International Mechanical Engineering Conference &
Exposition IMECE 2011, Denver, CO, November, 2011.
Ogle RA, Ramirez JC, Smyth SA. Calculating the explosion energy of a boiling liquid expanding vapor
explosion using exergy analysis. Process Safety Progress 2011; 31:51–54.
Ramirez JC, Fecke M, Morrison D, Martens JD. Root cause analysis of an industrial boiler explosion (and
how hazard analysis could have prevented it). Proceedings, ASME 2010 International Mechanical
Engineering Congress & Exhibition IMECE2010, Vancouver, Canada, November 12–18, 2010.
Ramirez JC, Ogle RA, Carpenter AR, Morrison D. Preventing overpressure hazards from trapped liquids.
Process Safety Progress 2010; 29:313–317.
Ramirez JC, Eby DJ, Bullen DB, Carpenter AR, Ogle RA. Inerted vessels: Avoiding hazards caused by gas
buoyancy. Journal of Loss Prevention 2009; 22:791–794.
Mihaila B, Stan M, Ramirez JC, Zubelewicz A, Cristea P. Simulations of coupled heat transport, oxygen
diffusion and thermal expansion in UO2 nuclear fuel elements. Journal of Nuclear Materials 2009;
395:182–189.
Cristea P, Stan M, Ramirez JC. Point defects and oxygen diffusion in fluorite type oxides. Journal of
Optoelectronics and Advanced Materials 2007; 9:1750–1756.
Stan M, Ramirez JC, Cristea P, Hu SY, Deo C, Uberuaga BP, Sriviliputhur S, Rudin SP, Wills JM. Models
and simulations of nuclear fuel materials properties. Journal of Alloys and Compounds 2007;
444–445:415–423.
Ramirez JC, Stan M, Cristea P. Simulations of heat and oxygen diffusion in UO2 nuclear fuel rods.
Journal of Nuclear Materials 2006; 359:174–184.
Ramirez JC, Conlisk AT. Formation of vortices near abrupt nano-channel height changes in electroosmotic flow of aqueous solutions. Biomedical Microdevices 2006; 8:325–330.
Lu Y, Beckermann C, Ramirez JC. Three-dimensional phase-field simulations of the effect of convection
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on free dendritic growth. Journal of Crystal Growth 2005; 280:320–334.
Ramirez JC, Beckermann C. Examination of binary alloy free dendritic growth theories with a
phase-field model. Acta Materialia 2005; 53:1721–1736.
Ramirez JC, Beckermann C, Karma A, Diepers HJ. Phase-field modeling of solidification of binary alloys
with coupled heat and solute diffusion. Physical Review E, 2004: 69:051607-1 – 051607-2.
Ramirez JC, Beckermann C. Evaluation of a Rayleigh-number-based freckle criterion for Pb–Sn and
Ni–base Superalloys. Metallurgical and Materials Transactions A, 2003; 1525–1536.
Conference Presentations
Ramirez JC, Morrison DR, Hart RJ, Hetrick TM. Atmospheric venting of flammable gas to a “safe area”:
Comparing guidelines to calculations. SPE-15HSSE-P-305-SPE-MS. SPE E&P Health, Safety, Security, &
Environmental Conference – Americas, Denver, CO, March 16–18, 2015.
Hetrick TM, Morrison DR, Ramirez JC, Ott BA, Karneskey J. Analysis of flammable liquid ejection from a
container following headspace vapor ignition. International Symposium on Fire Investigation,
Hyattsville, MD, September 22–24, 2014.
Morrison DR, Ramirez JC, Smyth S, Fecke MT. Understanding and managing the often-ignored fire &
explosion hazards of industrial air systems. 6th CCPS Latin American Conference on Process Safety,
Buenos Aires, Argentina, September 15–17, 2014.
Ramirez JC, Morrison DR, Hart RJ, Hetrick TM. Venting flammable gas to a “safe area”: An objective
review of best practices and guidelines. American Institute of Chemical Engineers, 2014 Spring
National Meeting, 48th Annual Loss Prevention Symposium, New Orleans, LA, March 30–April 2, 2014.
Ogle RA, Ramirez JC, Hetrick TM. Domino effect in a catastrophic solid oxidizer fire. Presentation at the
American Institute of Chemical Engineers, 2013 Spring National Meeting, 10th Global Congress on
Process Safety, New Orleans, LA, March 31–April 2, 2014.
Ogle RA, Dillon SE, Ramirez JC. Flash fire involving a hot combustible liquid. Paper presented at the
American Institute of Chemical Engineers, 2012 Spring National Meeting, 14th Annual Process Plant
Safety Symposium, Houston, TX, April 1–5, 2012.
Morrison DR, Fecke M, Ramirez JC. Using LOPA to understand necessary safeguards for steam boiler
operation. 3rd CCPS Latin American Process Safety Conference and Expo, Buenos Aires, Argentina,
August 8–10, 2011.
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Exhibit, Reno, NV, January 6–9, 2003.

PRIOR EXPERIENCE
Los Alamos National Laboratory, Post-Doctoral Research Associate, 2004–2007
The University of Iowa, Research and Teaching Assistant, 2000–2004
Henderson Engineers, HVAC Design Engineer, 1999

PROFESSIONAL AFFILIATIONS
Technical Track Chair for the Safety Engineering and Risk Analysis sessions at the 2013, 2014, and 2015
International Mechanical Engineering Conference and Exhibition (IMECE)
American Society of Mechanical Engineers (member)
Executive Committee for the Safety Engineering and Risk Analysis Division of ASME
National Fire Protection Association (member)
Technical Committee on Water Cooling Towers (Principal Member)
National Association of Fire Investigators (member)

ACADEMIC APPOINTMENTS
Adjunct Instructor, Engineering Thermodynamics or Mechanics of Materials, College of Dupage,
continuously since the Fall semester, 2009
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STROOCK

CRISTINA B. RODRIGUEZ
ASSOCIATE, MIAMI

Contact Information
Tel: (305) 789-9354
Fax: (305) 789-9302
cbrodriguez@stroock.com

Practice Group
Litigation

Education
J.D.,with honors, University of
Florida, Levin College of Law,
2002
B.A., University of Florida,
1998

Cristina Rodriguez has over 10 years of experience in commercial business litigation in
federal and state courts with a focus on complex multidistrict and cross-border
litigation. She has experience in securities and fiduciary-duty litigation, both class
actions and derivative claims. Ms. Rodriguez has also represented officers and directors
in adversary proceedings initiated by bankruptcy trustees involving fiduciary duty
claims as well as avoidable and fraudulent transfer claims. In addition, she has worked
with special litigation committees and has conducted internal investigations.
Ms. Rodriguez has handled closely-held corporation disputes advising shareholders and
deadlocked directors under Florida and Delaware law. Moreover, she has advised
closely-held companies and partnerships with respect to EPA information requests,
international contract disputes, Fair Labor Standards Act violations, and partnership
disputes. Ms. Rodriguez has also represented a court-appointed receiver in several
matters involving condominium associations.
Additionally, Ms. Rodriguez represents domestic and international public and private
companies as well as foreign individuals in contract-related and business-tort disputes,
including matters involving parallel proceedings in the United States and abroad,
Section 1782 Petitions, discovery of hidden assets, service of process abroad pursuant
to the Hague Convention and the Inter-American Letters Rogatory Convention, and
numerous other issues. She has extensive experience locating, vetting, and working
with counsel in many Latin American countries to address and resolve a variety of
issues for clients.
Ms. Rodriguez is fluent in Spanish.

Representative Matters
•

Representing the executive chairman of an environmental remediation company
in a D&O liability adversary proceeding, winning motion to dismiss.

•

Representing investment advisors in actions by investors in both the Madoff and
the Rothstein Ponzi schemes.

•

Representing public company in breach of contract litigation arising from SpinOff Transaction, including claims for successor liability.

•

Representing several life insurance companies in interpleader, breach of contract,
and coverage disputes.
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Representing high profile directors and officers of a
bankrupt body armor company in a U.S. adversary
proceeding in coordination with the defense of a
Canadian shareholder securities-fraud class action,
winning motion to dismiss.

•

Representing closely-held company and related
entities and individuals in violation of Fair Labor
Standards Act proceedings.

•

Representing officer and 50% shareholder in closelyheld corporate control dispute in company involved
in commercial real estate.

•

Representing a variety of closely-held corporations in
response to third-party discovery requests and postjudgment supplementary proceedings.

•

Representing closely-held bio-fuel company with
response to EPA information request.

•

Representing the outside directors of a bankrupt
outsourcing public company on breach of fiduciary
duty claims under Maryland law by the liquidating
trustee, winning motion to dismiss.

Representing national bank with modification,
termination, and transfer of several trusts across the
country, working with local counsel in numerous
jurisdictions, including New York, New Jersey,
Texas, Florida, California, Wisconsin, and Minnesota.

•

Representing public property-casualty insurance
company and officers and directors against securitiesfraud class action and related derivative suit.

Representing members of Argentine and Bolivian
family, and estate, in cross-border litigation over
frozen bank accounts in Florida and Cayman Islands.

•

Representing numerous public companies and officers
or directors in class actions for securities fraud in (i)
initial public offerings, (ii) secondary public offerings,
(iii) public disclosure filings and (iv) alleged insider
trading.

Representing Argentine heir against other heir and
controlled U.S. companies regarding real estate and
intangible assets of father’s Argentine estate hidden
under Netherland Antilles and Panamanian bearer
share companies.

•

Representing Venezuelan individual against claims of
breach of contract and fraud related to business
dealings in Venezuela.

•

Advising Latin American bank with respect to use of
Section 1782 proceedings to locate diverted assets.

•

Representing Panamanian bank in breach of contract
dispute.

•

Representing pro bono several criminal defendants
through Southern District of Florida CJA program in
cases involving (i) Medicare fraud; (ii) drug
trafficking; (iii) alien smuggling; and (iv) firearms
distribution violations.

Representing former officers and directors of debtors
in multiple adversary proceedings by trustees in
bankruptcy involving (i) dairy products, (ii) offshore
gambling cruises and (iii) cruise lines.
Representing underwriters in a securities class action
arising out of a U.S. $50 million IPO for a socialnetworking company before the federal district court
and appellate court, approving dismissal with
prejudice.

Advising the special litigation committee of the board
of a medical products company investigating a
shareholder demand arising out of a steep decline in
stock price.
Representing accounting firm in breach of contract
dispute related to the performance of look back
services under “know your client” regulations,
successfully defeating forum non conveniens motion.

•

Representing state-chartered bank against class-action
claims involving the Fair Debt Collection Practices
Act and the Electronic Funds Transfer Act.

•

Representing Receiver in several matters related to
residential condominium associations in Miami-Dade
County, Florida.

Memberships
•
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Member, Business Law Division, The Florida Bar
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Member, Business Law and Women in the Profession
Committees, American Bar Association

•

Member, Securities Law Section, Federal Bar
Association, South Florida Chapter

•

Member, Florida Association of Women Lawyers

•

Member, Bankruptcy Bar Association, Southern
District of Florida

•

Member, Florida Justice Teaching Initiative

Admitted to Practice
Florida, 2003; U.S. District Court, Southern District of
Florida, 2003; U.S. District Court, Northern District of
Florida, 2003; U.S. District Court, Middle District of
Florida, 2005; U.S. Bankruptcy Court, Southern District
of Florida, 2012; U.S. Bankruptcy Court, Middle District
of Florida, 2012; U.S. Bankruptcy Court, Northern
District of Florida, 2012; U.S. Court of Appeals, Eleventh
Circuit, 2014

Speeches and Events
•

Panelist, “Don’t Delete! eDiscovery and Your
Client,” HNBA 2016 Corporate Counsel
Conference, Las Vegas, NV, March 16-19, 2016
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BEST PRACTICES -- WORKING WITH EXPERTS
By: David R. Erickson and Lindsay R. Grisé

Shook, Hardy & Bacon L.L.P.
2555 Grand Boulevard
Kansas City, MO 64108
PHONE: 816.474.6550
FAX: 816.421.5547
derickson@shb.com
lgrise@shb.com
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A.

Early Considerations in the Expert Identification Process1
After a litigation team makes the decision that expert testimony is required, what is the

next step? The team should consider what the burden of proof is on the issue and whether it is
advisable to have evidence related to this burden of proof given through expert testimony.
Expert witnesses can be used in a testifying role or in a non-testifying role. Some experts may
be more suited to developing a trial strategy but may not be effective in front of a jury.
A lawyer should determine whether to identify an expert witness early or late. Early
identification locks in an expert, which is particularly important if there are limited experts
available in a particular area of expertise. Late identification may help a party conceal a trial
strategy. However, particular attention must be paid to court deadlines and restrictions on
identifying new experts late.
1.

Locating potential experts

There are many different tools to identify experts in diverse areas.

First, consider

national search companies, particularly if the area of expertise is unique or specific. Localized
marketing, attorney referrals, and client recommendations are other means of identifying
potential expert witnesses. Case law research for similar cases may also help identify experts
that were utilized in similar cases. Finally, a literature review and the internet may help identify
potential experts, especially in areas of expertise that are very specialized.
2.

Screening an expert

Once a potential expert is selected, the litigation team must then screen the expert. In an
attorney’s first meeting with a potential expert, it is imperative to identify any conflicts that
might prevent the expert from participating in his or her case.
1

Second, a confidentiality

This paper was written also using work product previously created by other attorneys at Shook,
Hardy & Bacon L.L.P., including Mark D. Anstoetter and John M. Barkett.
2
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agreement should be entered into between the potential expert and the litigation team to make
certain that any information shared with the expert remains private. A litigation team should
consider conducting all conversations with a potential expert through phone calls and not
electronically.

Any communications with a potential expert that are electronic should be

considered to be discoverable by opposing parties. Finally, in that initial interview, the expert
should also provide his/her rate information.
An expert should be truly knowledgeable, not a professional gun who will say or do
anything for money. Usually, the most legitimate and highly qualified experts are highly
educated and intellectual—they are good teachers and entertainers if they are trained. Lawyers
should think about whether a given expert contrasts with the opposing experts. That way, it is
easy to point out the differences and distinctions between types of experts and not just their
substantive opinions.
During the screening process, the litigation team should consider an expert’s ability to
survive a Daubert motion. Lawyers definitely should review Daubert, Kumho Tire and any
other similar state court decisions to determine exactly what standards their expert reports must
meet. When evaluating what type of expert testimony is needed in a case during initial
conversations with experts, an attorney may review Daubert and similar state court decisions to
find out whether they had ever had their opinions limited or excluded in any way. After
discussing this issue, lawyers may consider talking about the various elements from the Daubert
to make sure that the expert passes muster on all of the elements. Lawyers often include the
elements from Daubert in the expert report.
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3. Dual-role Experts
Often, clients will suggest experts that are employees of the client’s business. This
situation is very common in construction or environmental litigation. Frequently the client’s
employees are experts in the areas related to the litigation and are often engaged in the active
construction or remediation at issue. While retaining an expert that is already educated about the
litigation may be tempting, consideration should be given to the amount of e-mails, letters, and
work product that the employee/expert has generated in the course of his employment.
Sometimes there is no way around the fact that an in-house employee may be the best expert for
a case.
Experts who maintain a dual role as an engineer, contractor, or employee also may blur
the scope of his role as an expert and his role in his employment. Mixing information from
experts performing multiple roles risks subjecting more information to discovery than is
necessary. Discoverable communications may be sent internally or externally that may seem
relevant to his employment. However, the expert may also inadvertently damage a theory of the
case. Finally, most attorneys consider whether the jurisdiction’s rules concerning whether work
product protection extends to a dual-role expert’s communications within the client’s company.
4. Expert Contract Considerations
After the litigation team determines that an expert is the right fit for the litigation
strategy, the expert should be retained through a written agreement. Often an expert will simply
send over a standard form expert retention agreement. Many of these standard form contracts
contain unnecessary and potentially troublesome clauses that are completely inapplicable to
expert agreements. In reality, the best expert contract may be a letter that simply states:
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“This letter confirms that I hired you as an expert in X case. Please do not disclose any
information related to this case or your testimony. Please contact me by phone if you need to
discuss any matter related to this case. While I hired you, it is important to note that your bills
will be submitted to and paid by our client.”
An attorney should also consider whether the attorney or the client signs an expert
agreement. Often the attorney will sign the expert agreement, not the client and the expert.
However, it must be clear who, as between the lawyer and the client, will be ultimately
responsible for paying the expert’s bills.
B.

Preparing for Trial and Post-Trial - Best Practices with Experts
Managing an expert or a consultant is critical to ensure that the litigation strategy is not

undermined. It is important to control the expert’s access to information, development of issues,
and development of opinions. Information provided to an expert is best controlled by creating an
inventory of documents provided to the expert.
When working with experts, consider whether to provide the expert with all of the facts
and all of the information from the case. Many lawyers choose this path to make sure that the
foundation and basis for their expert’s opinion is solid. If opposing counsel only gives their
experts some information, a lawyer can cross examine those experts and potentially get them to
change their opinions simply based on the fact that their opinion do not include all of the relevant
facts. If the lawyer can establish that the underlying factual bases and assumptions for opinion
are incorrect, he or she can get the opposing expert to change, modify, or weaken their opinion
by simply getting them to agree that they might have to change their opinion if they had all the
facts. Therefore, in addition to getting an expert all of the information from the case, a lawyer
may also spent a lot of time in discovery clearly delineating exactly what information the
5
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opposing expert was and was not provided to try to determine if there are missing items that
might cause them to change their opinion.
There is some difference of opinion about this next point. Some lawyers like their experts
fully informed about the opinions of all other experts and witnesses, reasoning that the experts
need to know the work that other people are doing and give some thought to what they will say
or do if asked questions about it. These lawyers do not necessarily want the experts to get
involved in offering opinions about the work that other people are doing. However, it is crucial
that experts not undermine each other’s opinions. Whenever possible and appropriate based on
the expertise of the individual witnesses, consider trying to get them to play supporting roles to
each other.
Finally, when preparing an expert for a deposition, ensure that the expert is very familiar
with the evolution of case theories. The expert should assume that new documents will be
introduced in his or her deposition. The expert should be prepared by the litigation team to see
bad documents and how to handle it effectively.
1.

Expert Reports

Report drafting is one of the first major tasks an expert will perform. The lawyer and
expert must have a clear understanding of the expert’s duties, direction and role in the litigation.
The report is usually drafted by the expert, with input from the lawyer. The lawyer should
determine how technical the expert’s analytical portion of the final report should be, in light of
the reader. The lawyer may “collaborate,” but should not play an active role in crafting the
report.
The report must include a complete statement of all opinions that the expert will opine on
at trial, the bases and reasons for the opinions, all data or information the expert considered in
6
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formulating the opinions, any exhibit the expert will use to summarize or support the opinions,
the expert’s qualifications, a list of the expert’s publications within the last ten years,
compensation will be paid for the expert’s testimony, and a list of all cases in which the expert
testified in as an expert at trial. If the report is too technical or uses stilted jargon, its use may
not be beneficial. If the report is later considered to be insufficient, the expert’s testimony can be
barred by the court.
Lawyers will want to consider how much time and effort should be spent at the outset
anticipating and refuting the opponent’s expert. Conversely, consideration must be given to how
much of the attorney’s own hand should be shown, bearing in mind the obligation to disclose all,
so that the expert’s report does not merely educate the other side.
The discoverability of draft reports is an evolving area of law. Federal Rule 26(b)(3)(A)
and (B) protect expert reports drafts from disclosure, regardless of the form in which the draft is
recorded. However, state rules of civil procedure vary drastically as to whether draft reports are
discoverable.

If there is a question about draft reports and their discoverability, a single

document file should be edited and written-over to prevent drafts from existing.
Another related point is the preparation of expert reports when there are multiple experts
involved in the litigation. When multiple experts are involved, an attorney may give some
thought to whether the experts should all work together on the report or whether a meeting
should be set up or webcast to create the expert witness report. Otherwise, a lawyer may run the
risk of having multiple drafts and comments floating around. The same holds true for e-mails—
consider avoiding multiple e-mails about various opinions within one expert’s office or among
different experts’ offices.

7
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Revised Federal Rule of Civil Procedure 26(a)(2)(C) governs witnesses who do not
provide a written report. The advisory committee notes state that this rule applies to physicians
or other health care professionals and employees of a party who do not regularly provide expert
testimony. When a witness is a hybrid expert and fact witness, that witness must disclose the
subject matter on which the witness is expected to present evidence under FRE 702, 703, 705
and a summary of facts and opinions to which the witness is expected to testify.
2. Non-testifying Experts - Consultants
In some cases, it is strategically beneficial for a party to retain experts that will not
testify. Federal Rule 26(b)(4)(D) outlines the rules for non-testifying experts. Attorneys should
retain non-testifying consultants early because they can assist in the identifying of testifying
experts. Consultants can also help with preparation of interrogatories and document requests as
well as preparing for the opposing experts’ depositions. While consultant’s materials are not
typically discoverable, a consultant’s work cannot be protected from disclosure if it is the
complete basis of a testifying expert’s opinion.
3. Testimony Considerations
Experts should always be good teachers. While testifying before a jury, experts should
use a whiteboard, a pad of paper, power points, and other types of visual aids that teachers often
use. If possible, an attorney should have the expert get out of the witness chair so they can move
around and teach the jury is same way that they would teach students. When arguing a case,
lawyers often refer to experts as teaching the jury about the case and refer back to things that the
jury learned during the trial.

8
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When giving a direct exam of an expert, try to avoid a situation where the expert gives
long-winded uninterrupted answers. Instead, a jury is much more engaged and interested by a
game of tennis or ping-pong with back-and-forth responses and the use of a lot of visual aids.
C.

Conclusion
The use of experts in increasingly expensive, complex, and technical litigation is an

essential part of any sophisticated litigation practice in today’s rapidly evolving and changing
world. Traditional considerations concerning experts, such as deciding who to hire, how to best
direct the engagement, how to best present the information, and other similar issues are still
extremely important. In addition, a number of fairly recent changes in state and federal rules and
case law, developments concerning electronic discovery, and other recent developments make
the proper use of experts increasingly challenging and important part of complex litigation. In
addition to the views of these authors and speakers on this panel concerning Best Practices for
Working with Experts, there many other valuable resources and publications which practitioners
should consider consulting and reviewing. Over the last several years, a number of ABA
Litigation Section publications and CLE meetings have dealt with such issues.

9
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BEST PRACTICES FOR WORKING WITH EXPERTS

Selecting The Expert
In determining whether you will need an expert and in deciding what type of expert to
use, and what testimony should be elicited from the expert, I use what has been described as a
“green to tee” approach.1 In other words, begin on the “green” and decide what testimony will
be ultimately needed in your case. It is often helpful to review the jury instructions for the
particular jurisdiction for the causes of action that are at issue in order to help visualize what
expert testimony may be needed or helpful, and to identify key elements of proof that the expert
can either carry on her own, or assist in presenting to the jury.
Once you have either filed your action, or been hired to defend an action already filed,
and have determined that you need expert testimony, you will need to actually select your expert.
The selection of the right expert is often critical to either the prosecution or the defense of your
case, and selection of the expert must take into consideration more than merely a particular
expert’s credentials or field of expertise. In my experience, I have at times seen experts selected
by the other side who were extraordinarily well credentialed, and their field of expertise was spot
on to the case, but they were essentially “brains in a jar” who could only spout technical jargon
that sometimes even other experts did not understand. Such a “brain in a jar” expert can
affirmatively hurt your case, rather than provide the critical testimony needed to either prosecute
or defend the action.
It is also important to retain your expert as early in the case as possible. This can
be done initially on a consulting basis, even if you are not sure you are going to use the expert at

1

Reeves, et al., “Expert Witnesses: Best Practices to Employ and Pitfalls to Avoid”, The Mississippi Lawyer 55, 57
(Summer 2011).
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trial. Often there are only a few experts in a given area, and you may need to tie one of them
down early both to assist you in your case, as well as to conflict them from being retained by the
other side. Moreover, hiring an expert early can help shape the discovery that you want from the
other side, or the information you need to obtain from your client. Many times, the expert will
know precisely what she needs in the way of background documents and/or data, either from
your client or from the other side, in order to develop and support her opinion.
Important considerations in the selection of the expert that go beyond credentials and
field of expertise include whether she can write well. In federal court, most testifying experts are
required to present a written report, prepared and signed by the expert, of their opinions and the
bases therefor.2 A well written report, with adequate input from counsel, is extremely important.
Unless you want to write the report for the expert, make sure her writing is logical, clear,
concise, and as free of technical terms as possible.
Another question to ask is can your expert be a teacher. I like to use experts to educate
the jury, and to bring the field of expertise down to something that is more akin to common
sense. It is much more likely that the jury is going to accept an expert’s testimony when they can
relate it to their own common sense rather than to polysyllabic gobble-de-gook. Thus, select an
expert who can “dumb down” her testimony so that it can be readily understandable to a lay jury.
I often use myself as a barometer for this quality. I often tell clients that in the cases I handle I
am often dealing with medicine, epidemiology, toxicology, engineering, etc., and so it is good
that I have an undergraduate science degree. Unfortunately, my degree is in political science.
“Hard” science experts must be able to explain their work to a political scientist if they are going
to be able to explain it to a jury.
2

Fed. R. Civ. P. 26(a)(2). The expert must also provide any “exhibits that may be used to summarize or support”
their opinions, their qualifications “including a list of all publications authored in the previous 10 years”, and a list
of cases during the previous 4 years in which the expert testified at trial or by deposition.
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Finally, in the selection of an expert, you need to make sure the expert is going to be
available, and that means not just for trial. She has to be available for you in the early stages of
the case in order to determine the documents and data that are going to be necessary for her
opinion and have enough time to digest the information obtained and come up with a conclusion
for either a written report or for an expert disclosure.

Preparing The Expert
Your preparation of the expert should begin at soon as she is retained. Determine, with
her guidance, what documents and/or data she is going to need to support her opinion, and make
sure she gets them as far in advance of the disclosure/report deadline as possible.
In theory, you will prepare the disclosure of the expert, while she will prepare the report.
In actual practice, both must be prepared jointly. Begin this work as soon as your expert has a
preliminary opinion, and exchange drafts of both the disclosure and the written report for editing
by the expert and by you.
Under the federal rules, drafts of expert disclosures and reports are no longer
discoverable.

See Fed. R. Civ. P. 26(b)(4)(C).3

Moreover, with limited exception,

communications between the expert and the lawyer are also provided work product protection.
Use these protections to work with your expert on both the disclosure and the report, and
absolutely ensure that the disclosure and the report are consistent with each other.
Of course, state procedural rules may not provide the same protection as the current
federal rule. If at all possible, obtain a stipulation from opposing counsel that gives expert
3

The comments to the 2010 Amendments to the Fed. R. Civ. P. state:
“Rule 26(b)(4) is amended to provide work-product protection against discovery regarding draft expert
disclosures or reports and—with three specific exceptions—communications between expert witnesses and
counsel”.

02515414.1

disclosures and, if required, reports the same protection as the federal rule. Indeed, best practice
would be to include this agreement in a case management order, scheduling order, or the like,
entered by the state court judge. A good example of such a provision is as follows:
Expert Discovery and Disclosures. The parties agree not to seek production,
through discovery or otherwise, of drafts of any report or disclosure required under Ala.
R. Civ. P. 26(b)(5) or this Order, regardless of the form in which the draft is recorded.
The parties further stipulate and agree that the communications between the parties’
attorneys and any testifying expert shall not be required to be disclosed under Ala. R.
Civ. P. 26(b)(5) regardless of the form of communications, except to the extent that the
communications: (i) relate to compensation for the expert’s study or testimony; (ii)
identify facts or data that the party’s attorney provided and that the expert considered in
forming the opinions to be expressed; or (iii) identify assumptions that the party’s
attorney provided and that the expert relied on in forming the opinions to be expressed.
After expert disclosures and reports are exchanged, move to the preparation of the expert
for deposition.

In most cases I have handled, I have insisted that the opposing experts’

depositions be videotaped. Find out if your opponent intends to use video depositions of your
experts, as it definitely affects how you prepare your expert. If a deposition is not being
videotaped, the transcript will reflect the question, followed by the answer. It will not, however,
reveal how long it took the witness to begin speaking. This lack of time perception can be
invaluable to your expert, who can think about her answer and how she wants to phrase it before
giving the answer.
On the other hand, if the deposition is videotaped, a minute or so pause while pondering
the ceiling before giving an answer is going to appear to be evasive at best.
If your expert is going to be deposed by videotape, remind her that the camera never
blinks, and there is nothing “off the record” while the camera is rolling. Take inventory of her
surroundings that will show on camera. One example: We were deposing an opposing expert
with videotape, in a case that was pending in state court in Tuscaloosa, Alabama, home to the
University of Alabama. The jury was most likely going to be fans of the Crimson Tide. The
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opposing expert, faced with what was doubtless to be a long deposition, came to the deposition
with a large plastic cup of water. The large cup blazingly displayed the orange and blue logo of
Auburn University, Alabama’s big rival. All during the deposition, we made sure the Auburn
mug was clearly in view, sitting on the table next to the witness. That will appear nowhere in the
transcript of the deposition, but rest assured if we went to trial we would find some reason to
play the video of this deposition to the jury.
Prepare your expert by doing mock cross-examination, and videotape the mock cross. It
is humbling to many a well-credentialed expert to see themselves during a well-contrived crossexamination, and the experience can be invaluable. Make sure your expert is not too deferential
to the opinions of other experts. It can be devastating to your case if your expert agrees that the
opposing expert could be right.
The best example of an expert handling this issue was a pulmonologist I had hired several
times. When confronted with a heated deposition cross-examination as to why the jury should
take his word over that of another physician, the doctor replied, “The circumstances of my oath
preclude false modesty.” He then proceeded to list all the reasons his opinion was better
supported by the medical facts and the medical records, and that the other physician had missed
some rather evident, but important, factors that undercut his opposing opinion.
After your expert has survived deposition cross-examination, you move to preparing her
for trial testimony. In addition to the preparation needed for deposition, you will need to prepare
your expert for direct examination. Again, a mock direct with video is most effective.
Here is where your expert gets to be the teacher for the jury.

In the best direct

examinations, the questioning is not scripted, but rather conversational. Ask the expert why
things are thus and so, and bring out the explanations that the lay jurors can both understand and
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relate to.

Use visual aids.

Some experts need pre-prepared visual aids; others are more

comfortable coming down from the witness stand and writing on a blackboard or a flip chart.
Everything should be designed so that the jury will conclude that the expert’s opinion is
the only logical result from the known facts. If you accomplish that, you may well have won
your case.
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OVERVIEW
1.

Purpose of expert testimony -

Expert testimony is used to assist the trier of fact in understanding complex
matters (F.S. 90.702). The purpose of expert witness testimony is to assist lay jurors on
matters that are beyond their common understanding. [Sea Fresh Frozen Products, Inc.
v. Abdin, 411 So. 2d 218 (Fla. Dist. Ct. App. 5th Dist. 1982), petition denied 419 So. 2d
1195 (Fla)]
2.

Ethical considerations in using expert witnesses -

The American Bar Association’s Model Rules of Professional Conduct require an
attorney to seek out expert services when needed to assist the client. [ABA’s Model
Rules of Prof. Conduct, Rules 1.1 (Competence) and 1.3 (Diligence)]
The Florida Rules of Professional Conduct that may affect an attorney’s use of
and relationship with an expert witness include:








Rule 3.3, Candor Toward the Tribunal, states that an attorney may no knowingly
permit witnesses to offer testimony that the attorney knows is false and permits
the attorney to refuse to offer evidence that the attorney reasonably believes to be
false. [R Regulating Fla Bar, Rule 4-3.3]
Rule 3.4, Fairness of Opposing Party and Counsel, prohibits an attorney from
fabricating evidence, from counseling or assisting a witness to testify falsely, or
offering an inducement to a witness that is prohibited by law. [R Regulating Fla
Bar, Rule 4-3.4]
Rule 5.3, Responsibilities Regarding Non-Lawyer Assistants, establishes that an
attorney must not ratify the unethical conduct of a retained expert. [R Regulating
Fla Bar, Rule 4-5.3]
Rule 5.4, Professional Independence of a Lawyer, governs fee-sharing with
nonlawyers and restricts the formation of a partnership or professional corporation
with nonlawyers. [R Regulating Fla Bar, Rule 4-5.4]
Rule 8.4, Misconduct, prohibits an attorney from committing a criminal act that
reflects adversely on the lawyer’s honesty, trustworthiness, or fitness, prohibits
engaging in conduct involving dishonesty, fraud, deceit or misrepresentation, or

engaging in conduct that is prejudicial to administration of justice. [R Regulating
Fla Bar, Rule 4-8.4]
3.

Who is an expert?

An expert witness is an individual engaged in the practice of a profession who
holds a professional degree from a university or college and has special training and
experience, or one who possesses special knowledge or skill about the subject on which
he or she is called to testify. [RCP 1.390]
Before hiring an expert, carefully review the expert’s qualifications and interview
the expert to make sure that the expert should be retained to assist the client. Consider
discussing the expert with other attorneys who have used him or her before, actually
retaining the expert. Additionally, review the expert’s prior testimony to make sure that
the expert’s position in this case is consistent with the client’s interests.
4.

Required showing of qualifications -

An expert may be qualified in his or her given area of expertise as an authority by
showing that through knowledge, skill, experience, training, or education the individual
has sufficient knowledge and experience to opine on matters related to the facts in the
case. [FS §90.702; Lee County Electric Co-operative, Inc. v. Lowe, 344 So. 2d 308 (Fla.
Dist. Ct. App. 2d Dist. 1977), appeal after remand 367 So. 2d 1114 (Fla. Dist. Ct. App.
2d Dist.)]
The trial court will consider the witness’s life experiences, education, professional
standing, licenses, certifications, publications, actual knowledge, honors received, books
written, chapters written, literature published, and other qualifying matters to determine if
a witness should be accepted as an expert in a given field.
If a witness has some kind of specialized knowledge, training or experience, the
witness can be recognized as an expert, even if lacking formal education. If the
testimony will assist the trier of fact in regard to rendering a verdict, the witness will
most likely be allowed to testify.
5.

Court’s discretion to accept qualifications -

It is within the province of the trial court to determine whether a witness offered
as an expert should be accepted by the court to offer an opinion in a case. [Ritter v.
Jimenez, 343 So. 2d 659 (Fla. Dist. Ct. App. 3d Dist. 1977)]
The trial court has broad discretion in determining who shall be accepted as an
expert and in determining the range of subjects on which the expert will be permitted to
testify. [Dragon v. Grant, 429 So. 2d 1329 (Fla. Dist. Ct. App. 5th Dist. 1983)]

There is no rigid rule on who will be allowed to testify as an expert in a case. The
question that will be answered by the court is whether the expert’s testimony can assist
the jury in understanding the issues in the case, and whether the expert is properly
qualified to render such opinions. [Buchman v. Seaboard C.L.R. Co., 381 So. 2d 229
(Fla. 1980)] The court’s decision will rest on whether the witness’s background
establishes sufficient experience and knowledge to render an opinion in the case that may
be helpful to the jury.
The court’s decision will not be disturbed on appeal absent a clear showing of
error by virtue of an abuse of that discretion. [Rodriguez v. State, 413 So. 2d 1303 (Fla.
Dist. Ct. App. 3d Dist. 1982), later proceeding 432 So. 2d 729 (Fla. Dist. Ct. App. 3d
Dist.), habeas corpus proceeding 740 F.2d 884 (11th Cir. Fla.), cert. denied 469 U.S.
1113, 83 L. Ed. 2d 790, 105 S. Ct. 797]
6.

Proper subjects for expert testimony -

Expert testimony is appropriate when the matter being testified about is one
related to or requiring professional training, experience, or special knowledge. Expert
testimony may be provided on a variety of scientific, technical or other specialized
matters so long as the testimony will assist the trier of fact in understanding the evidence
or in determining a fact in issue. [FS §90.702]
Experts have been called to testify on issues involving accounting, business,
agriculture, medicine, science, mechanics, economics, pesticides, automobiles,
construction, land values, DNA, ballistics, handwriting, engineering, architecture, and
many other areas requiring specialized knowledge.
7.

Matters not within jury’s common knowledge -

Expert testimony is not appropriate when the matter that the expert is opining
about is well within the jury’s common knowledge. [Holiday Inns, Inc. v. Shelburne, 576
So. 2d 322, 16 Fla. L. Weekly D341 (Fla. Dist. Ct. App. 4th Dist. 1991), cause dismissed
589 So. 2d 1146, 20 Fla. L. Weekly S289 (Fla.))] If the expert’s testimony is about
something easily understood by an average juror without the need of technical,
professional, or specialized knowledge, the trial court may properly exclude such
testimony. [Vega v. Pompano Beach, 551 So. 2d 594, 14 Fla. L. Weekly 2563 (Fla. Dist.
Ct. App. 4th Dist. 1989), review denied 564 So. 2d 490 (Fla)]
8.

Ultimate issues; invasion of province of jury as finder of fact -

The expert’s opinion must not invade the province of the jury as the ultimate
finder of fact, but an expert may provide expert opinion even if it includes an ultimate
issue to be decided by the trier of fact. [FS §90.703] Although an expert witness may
provide an opinion even if it includes an ultimate issue to be decided by the trier of fact,
the expert must not tell the trier of fact how to decide the case. Instead, the expert’s
opinion testimony should assist the jury in determining what has occurred and how it

occurred. [Palm Beach v. Palm Beach County, 460 So. 2d 879, 9 Fla. L. Weekly 448
(Fla. 1984), appeal after remand 507 So. 2d 1154, 12 Fla. L. Weekly 1253 (Fla. Dist. Ct.
App. 4th Dist.)] The expert may also discuss violations of industry standards.
9.

Opinion not binding on trier of fact Expert testimony on technical subjects is usually provided in the form of an
opinion. The trier of fact may accept such opinion testimony, reject it, or give such
opinion the weight which it determines is deserved, considering the knowledge, skill,
experience, training, or education of the witness, the reasons given by the witness for the
opinion expressed, and all other evidence in the case. [Florida Standard Jury Instruction
2.2(b)]
10.

Trial court’s discretion to permit expert testimony -

A decision as to how and when an expert’s testimony will assist the jury in
understanding the issues in the case is left to the trial court, which has broad discretion in
making this determination. [Angrand v. Key, 657 So. 2d 1146, 20 Fla. L. Weekly S289
(Fla. 1995)] If the subject about which the expert will opine is beyond the understanding
of the average lay person and the witness has such qualifications and experience in a
given area that will probably aid the trier of fact in its search for truth in the case, then the
expert testimony should be allowed. [Buchman v. Seaboard C. L. R. Co., 381 So. 2d 229
(Fla. 1980)]
When in doubt, move to exclude the opposing expert’s testimony and request an
evidentiary hearing outside of the presence of the jury. Challenge the opposing expert’s
testimony on the grounds that the matters are well within the jury’s common knowledge
or invade the province of the jury as a fact finder.
11.

Standard for admissibility of disputed scientific evidence -

Novel and untested scientific evidence is not admissible in Florida unless it meets
the test established in Frye [Frye v. United States, 293 F. 1013 (D.C. Cir. 1923); see
Flanagan v. State, 625 So. 2d 827, 18 Fla. L. Weekly S475 (Fla. 1993); Ramirez v. State,
651 So. 2d 1164, 20 Fla. L. Weekly S19 (Fla. 1995), reh’g denied (Mar. 21, 1995)]
Under Frye, counsel must first establish that the scientific principle that counsel is
attempting to introduce in evidence has gained general acceptance in the particular field
in which it belongs. However, the court is only required to evaluate whether novel
scientific evidence is unreliable if opposing counsel makes specific objections. [Hadden
v. State, 690 So. 2d 573 (Fla. 1993)]
12.

Factors determining admissibility -

The trial court must decide whether to admit the testimony of an expert that is
based upon a novel scientific principle by applying the following four-step process.
[Ramirez v. State, 651 So. 2d 1164, 1167, 20 Fla. L. Weekly S19 (Fla. 1995), reh’g
denied (Mar. 21, 1995)]

First, the trial judge must determine whether such expert testimony will assist the
jury in understanding the evidence.
Second, the trial judge must decide whether the expert’s testimony is based on a
scientific principle that has gained general acceptance in the field in which it belongs.
Third, the trial judge must determine whether the witness is qualified as an expert
to present an opinion on the subject at issue.
Fourth, the judge may allow the expert to render an opinion on the subject of his
or her expertise, but it will be up to the jury to determine the credibility of the expert’s
opinion, which it may either accept or reject.
13.

Scientific aids and theories -

Numerous scientific concepts and theories may be used by the expert when
testifying to support his or her opinion. It is important that the scientific concepts and
theories used by the expert be based upon generally-accepted standards in the expert’s
field.
The burden is on the proponent of the evidence to establish that the scientific
concepts and theories being advanced by the expert are generally accepted in the expert’s
field. The trial court then decides if this burden has been met. A Ramirez-Frye hearing
challenging the underlying scientific theory and testing procedures used by the proposed
expert should be conducted before trial. [Ramirez v. State, 651 So. 2d 1164, 20 Fla. L.
Weekly S19 (Fla. 1995), reh’g denied (Mar. 21, 2995); Frye v. United States, 293 F.
1013 (D.C. Cir. 1923)]
EXPERTS’ DEPOSITIONS
14.

Deposition of expert -

The testimony of an expert or skilled witness may be taken at any time before the
trial in accordance with the rules for taking depositions.
Experts’ depositions may be used at trial by any party, regardless of the expert’s
place of residence. No special form of notice need be given that the deposition will be
used for trial. [RCP 1.390(b)]
As a result of Elkins v. Syken, 672 So. 2d 517 (Fla. 1996), Rule 1.280(b)(4)(A) of
the Florida Rules of Civil Procedure was amended effective January 1, 1997, to permit
and limit expert discovery. A party may obtain the following information regarding any
person expected to be called as an expert at trial:
A. scope of employment and compensation;

B. general litigation experience, including plaintiff/defendant experience;
C. identity of other cases in a reasonable time period in which the witness has
testified;
D. portion of the expert’s income derived from serving as an expert witness,
but not the expert’s earnings in general or from testifying.
Further inquiry into this area should only be by motion to the court.
15.

Use of video depositions -

If you are planning on using an expert’s deposition at trial, consider videotaping
the deposition so that the jury may have the benefit of seeing and hearing the expert. Any
deposition may be recorded by videotape without leave of court or stipulation of the
parties. [RCP 1.310(4)] No special form of notice need be given that the deposition will
be used for trial. [RCP 1.390(b)]
In personal injury cases, treating physicians are often unavailable for trial.
Videotaping their depositions and showing them to the jury is an effective and efficient
way of minimizing scheduling problems.
16.

Objections -

All objections based on form must be raised at the deposition or they will be
waived. [RCP 1.330(d)(3)(B)] In order to preserve an objection based on form, such as a
compound question, leading, harassing the witness, calling for legal conclusions, etc.,
object and state the legal grounds for the objection. [RCP 1.330(d)(3)(B)]
Substantive objections to an expert’s testimony are preserved during a deposition.
[RCP 1.330(d)(3)(B)] If an objection is based on hearsay or some other substantive
matter, counsel does not need to raise an objection since it will automatically be
preserved for judicial review. [See David v. Jacksonville, 534 So. 2d 784, 13 Fla. L.
Weekly 2533 (Fla. Dist. Ct. App. 1st Dist. 1988)]
Make sure that the objections are ruled upon before the deposition is shown or
read to the jury. This will save invaluable court time. If possible, try to schedule the
objections for hearing before the trial begins. By the time the case is tried, all videotapes
should be edited so as to reflect the court’s rulings.
17.

Preparing for an expert’s deposition -

To prepare for an expert’s deposition, counsel should review the law, determine
what essential elements must be proven through the expert witness, and list the facts that
will be established through the expert. Next, counsel should outline all of the key points
that must come out through the testimony of each expert witness. The outline should set
up the foundation necessary for expert testimony or the introduction of exhibits.

Take the time to outline the general areas of inquiry that will be covered during
the deposition. Do not rehearse actual questions and answers with the experts because
this will give an appearance of scripted testimony. Instead, discuss the general principles
and concepts that will be addressed, the format that will be used, and the order in which
the topics will be discussed.
Go over the expected cross-examination. This will give the expert an opportunity
to fully prepare for the deposition. Prepare a file for each expert witness. The file should
include your outline, copies of the exhibits that will be used with the expert witnesses, the
experts’ reports, the relevant deposition, trial subpoena, return of process, and any
working notes that you may have that relate to the witness.
TRIAL PREPARATION
18.

Disclosing the expert witness list -

Most trial orders require that experts be disclosed well before the case is
scheduled for trial. Parties should exchange expert witness lists at least 90 days before
trial.
Trial orders require that the parties list the experts’ names and addresses, the
experts’ opinions, the basis for those opinions, and the experts’ background.
Consider propounding expert witness interrogatories to the adverse party pursuant
to Florida Rule of Civil Procedure 1.280 to discovery the names and opinions of the
experts hired by your opposing counsel before the Court orders the disclosure. Answers
to expert witness interrogatories are usually very general and will not provide you with
the entire information you need to fully explore the expert’s opinion. It is best to set the
deposition of the adverse party’s expert witness as soon as you are ready so as to
maximize your preparation for trial.
19.

Reading the expert’s publications and articles -

When facing an opposing expert, read the articles and publications written by that
expert. Try to use that expert’s own prior writings to impeach him or her. This will
prove to be very effective at trial.
Before allowing your own expert to testify at trial, make sure that his or her
articles and publications are consistent with the opinions he or she is given at trial on
your client’s behalf.
20.

Reading the expert’s previous testimony -

Most experts used in trial have testified previously in court. There are probably
numerous trial transcripts and prior depositions of the expert’s testimony in existence. In
order to properly prepare for a deposition or cross-examination of an expert, it is

important to obtain as many prior trial transcripts and depositions of the expert as you can
possibly find. By using prior trial testimony and deposition testimony, you will greatly
increase the likelihood of controlling the expert witness during your questioning.
If you are calling an expert as a witness who has testified previously at trials or in
depositions, make sure that the expert is able to reconcile his previous opinions with the
one he is giving in your case. Otherwise, you should consider hiring another expert.
21.

Preparing the expert for trial -

Prepare to meet with the expert witness at least one week before the trial in order
to evaluate his or her position in the case, ability to speak, and manner of dressing.
Provide the expert witness with some suggestions on how he or she should dress at trial,
and how he or she should handle himself or herself before the jury. Go over the expected
testimony with the expert witness discussing the key points, the evidentiary foundations
necessary to be established at trial, as well as any problem areas that may be encountered
during the case. Before trial, give the expert an opportunity to read his or her deposition
before he or she testifies at trial.
If counsel wants the expert witness to work with an exhibit, chart, or other
demonstrative aid, allow the expert to see the chart or model before the trial so that he or
she will appear comfortable with the exhibit by the trial date. Well before the expert
witness takes the stand make sure the expert witness has seen all exhibits that will be
introduced through him or her.
Establish a good relationship with the expert witness by being considerate and
pleasant to work with. Make arrangements for a second pretrial meeting right before the
expert witness takes the stand. During this second pretrial meeting, you should briefly
cover the essential points of the testimony and answer any questions that the expert
witness may have.
Try to anticipate your opposition’s evidentiary objections to your direct
examination and research the law so that you may present a solid argument against them.
Be prepared to proffer the excluded testimony on the record outside the presence of the
jury if the objection is sustained.
DIRECT EXAMINATION
22.

Laying the foundation Before an expert is allowed to testify, it should first be established that:
A.
B.
C.

the expert’s opinion will be helpful to the trier of fact in deciding the
issues in this case;
the witness is qualified as an expert;
the expert’s opinion is based on the evidence offered at trial;

D.

23.

the expert testimony does not present substantial dangers of unfair
prejudice outweighing its probative value. [Holiday Inns, Inc. v.
Shelburne, 576 So. 2d 322, 16 Fla. L. Weekly D341 (Fla. Dist. Ct. App.
4th Dist. 1991), cause dismissed 589 So. 2d 291 (Fla.) and (disapproved on
other grounds by Angrand v. Key, 657 So. 2d 1146, 20 Fla. L. Weekly
S289 (Fla.))]

Sequence of testimony The direct examination of an expert witness should consist of:








24.

Introduction
Background and qualifications
Review of documents in the case
Materials or exhibits
Findings and conclusions
Opinions
Factual support for opinions

Qualifying the expert -

To qualify the expert, simply have the expert testify as to his or her background,
including all degrees obtained, work experience, scientific experience, and other
achievements such as awards received, books written, authoritative literature published.
Once it has been established that the expert has the background necessary to support an
opinion in the case, counsel may begin to ask opinion questions of the expert, or may
formally tender the witness as an expert before asking opinion questions.
In establishing an expert witness foundation, organize the questions so that it does
not appear that the expert is bragging about his or her background. Instead, lead the
expert witness during the qualification stage of the direct examination so that the
highlights of the proposed expert’s career come from you. For example, ask the expert:
“You graduated from the University of Miami Medical School in 1972 with Honors,
didn’t you?”
Remember to qualify the expert in the area that the expert will testify about by
showing that the expert’s knowledge and experience in a given subject makes him or her
authoritative in that area. The trial court has broad discretion in determining the range of
subjects upon which experts may testify; nevertheless, the trial court will limit the
expert’s testimony to those matters that are within the realm of the expert’s background
and experience. [Laffman v. Sherrod, 565 So. 2d 760, 15 Fla. L. Weekly D1853 (Fla.
Dist. Ct. App. 3d Dist. 1990)]
25.

Tendering the witness as an expert -

After making the necessary qualification questions to establish a proper
foundation, counsel traditionally “tendered” the witness as an expert; in other words,
asked the court to declare that the witness was an expert. Under the modern view,
counsel should simply go right on with the questions to elicit the witness’s opinions.
Although the use of the traditional approach is waning, a good argument can be
made for it because it may give the witness a certain cachet in the eyes of the jury. Of
course, the court may, in explaining to the jury what an expert witness is, add at the end,
“You are not bound by such testimony. You may accept it or reject it, wholly or in part.”
That takes some of the effect out of the blessing.
Tendering the witness, however, has the advantage of heading off a problem five
or six questions later. When counsel asks a question about the subject matter of the
witness’s expertise, and opposing counsel objects “Not qualified” or “lack of
foundation,” then at side bar, counsel must argue why the witness is qualified to answer
the question.
The proper offer is to define clearly the witness’s expertise because the witness
cannot properly be asked opinion questions beyond the scope of that expertise, and the
court and the jury have a right to know what that scope is. Counsel may want to think
about defining an expert’s area of expertise as broadly as possible in order to enhance the
matters about which the expert may testify. Conversely, opposing counsel will want to
keep the expert’s area of expertise as narrowly defined as possible.
Some judges will not give the blessing, but simply tell counsel to proceed. If the
judge does accept the tender, however, the procedure can do no harm, giving the jury the
sense that this person has been blessed by the court as an expert on a particular matter.
Also such a practice may help the young practitioner to focus on what precise subject
matter that individual is an expert and to ensure that his or her questions are within that
scope. Many judges want to keep things moving in their courtroom and would like to
eliminate any unnecessary questions; they may view this as an unnecessary waste of time.
In addition, some judges feel that a witness can be allowed to give an expert opinion
without necessarily having been blessed with the overall title of expert.
26.

Opposing counsel’s right to voir dire -

An attorney opposing an expert has the right to challenge the expert’s ability to
provide expert testimony before the witness offers an opinion. [FS § 90.705] This may
be done by questioning the witness at trial after the expert has testified about his or her
background but before the witness testifies. If this occurs, the trial court will probably
allow the opposing counsel to inquire of the expert solely on the narrow question of
whether the witness has sufficient qualifications to render opinions. Once this procedure
has been completed, the court will rule on whether to accept the witness as an expert in
the given field for which he or she is being offered.

Alternatively, opposing counsel may request to voir dire the expert to challenge
the expert’s qualifications and experience at an evidentiary hearing before trial.
If the questioning party establishes that the expert does not have a sufficient basis
for his or her opinion, the opinions and inferences of the expert are inadmissible. [FS §
90.705]
If counsel conducting the direct testimony does not tender the witness as an
expert, opposing counsel may miss the opportunity to object to the expert’s lack of
qualifications. However, the opportunity will not be missed if, when the key question is
asked to elicit the expert’s opinion, counsel objects. The basis of the objection is that the
person is not qualified on that particular subject.
27.

Excusing the jury -

Many judges excuse the jury during the voir dire process. Others prefer counsel
to work this out before the witness is seated to testify by conducting an evidentiary
hearing outside the presence of the jury. In either event, make sure to challenge the
expert before he or she testifies because the issue may be waived once the opinions are
rendered.
28.

Using leading questions -

The voir dire should consist of mostly, if not only, leading questions. Consider it
as a cross-examination limited to the proposed expert’s qualifications to render an
opinion in the case.
29.

Stipulation to expert’s qualifications -

In an attempt to cut off an extended description of why opposing counsel’s expert
is preeminent in his or her field, counsel may attempt instead to stipulate to the expert’s
qualifications. However, this can backfire if there is a legitimate reason to challenge an
expert that is not raised.
If the judge, in the interest of time or otherwise, coerces counsel to stipulate,
offering counsel should make an exhibit of the witness’s curriculum vitae. This may
sometimes be preferable to a direct examination of the witness’s qualifications, where
counsel could not have the witness testify about every article written. The jury will see
every page of the witness’s lengthy curriculum vitae or resume. However, as part of trial
preparations, counsel should review the expert’s published literature to determine if any
of its supports the adversary’s case.
30.

Use of demonstrative aids -

An expert may use demonstrative aids in testifying, provided that the expert
establishes that the demonstrative aid is accurate, true and correct with respect to what

she is attempting to demonstrate and will assist the expert in explaining her opinion to the
jury. For example, if a medical doctor is using an anatomical model, it must be
established that the model is accurate and anatomically correct. If an expert is using a
chart of a scene, it must be established that the chart reasonably and accurately portrays
the scene as it appeared at the time in question.
Consider using charts, graphs, slides, photographs, enlargements, anatomical
models, and other demonstrative aids to assist the jury in understanding what the expert
will testify about. Have the expert step down from the witness chair and educate the jury
using the demonstrative aid.
31.
Demonstrative evidence is used to illustrate factual contentions or expert
opinions. It supplements oral presentation and allows the attorney to take portions of the
evidence and enlarge, color, modify, and otherwise emphasize important features in it.
Demonstrative evidence is used to help the jury and judge understand the case.
Something as simple as enlarging a photograph or using a drawing of an accident scene
can greatly assist the jury through the details of the case. Yet, too much demonstrative
evidence may result in the jury feeling bombarded and overwhelmed, which will reduce
the effectiveness of its use. Also, it is possible that the opposing side can use the
attorney’s demonstrative evidence to his own advantage. Therefore, the attorney must
carefully consider the types and uses of demonstrative evidence before committing to its
use.
32.

Types of demonstrative evidence -

Demonstrative evidence may consist of trial exhibits admitted into evidence or
visual aids not entered into evidence but used to explain relevant matters. Examples
include:








33.

Product models;
Charts or diagrams;
Anatomical models or medial illustrations;
Re-enactment by video animation, or re-creation;
Calculations on a chalk board;
Computer simulations of an accident, event, or product defect;
Film, computer simulations, slides, or photographs of a crash test; or
Summaries of evidence.
Use of demonstrative evidence at trial -

A.
Demonstrative evidence should be used if it will strengthen the case. To
make this determination, consider the following:


Whether crucial aspects of the case may be difficult for the jury to
understand;




Whether particular aspects of the case need to be emphasized; and
Ways in which different kinds of demonstrative evidence may be used in
the case. For example, an enlargement of crucial pages of a contract may
allow the expert witness to explain the terms more clearly to the jury; or a
model of an airplane may clarify the manner in which an airline accident
occurred; or a crash test or simulation may give the jury a more vivid
image of how the automobile rolled over and crushed the passenger.

Your goal is to have someone who knows nothing about your case understand
what you are trying to prove simply by looking at a demonstrative aid. If the
demonstrative evidence is complicated or will take more than a few seconds to
communicate in a way that the jury will understand, rework the exhibit or rethink the use
of demonstrative evidence.
In addition to the above analysis, the attorney must consider the client’s budget
and determine the most cost-effective form of demonstrative evidence that can be used.
Save expenses by having your staff prepare demonstrative exhibits whenever
possible. Many copiers and computers have tremendous capabilities. The less time you
have to prepare demonstrative evidence, the more expensive it becomes and the less able
you will be to modify or correct it before trial. Therefore, do not wait until the last
minute to prepare your demonstrative evidence, but rather attempt to obtain it at least 60
days before trial and have it ready at least 30 days before trial.
B.
Admissibility of Demonstrative Evidence. Most demonstrative evidence
will require authentication or identification before it will be allowed into evidence. F.S.
90.901. To lay a foundation for the demonstrative evidence, the attorney should have a
witness state that the witness is familiar with the object, scene, event, principle, or
information depicted (see Daniels v. State, 634 So.2d 187 (Fla. 3d DCA 1994); explain
the witness’s basis for familiarity with the object, scene, event, principle, or information
depicted (id.); and testify that, in the witness’s opinion, the piece of evidence is fair, true,
and accurate representation of the object, scene, event, principle, or information depicted.
(Demonstrative exhibits must constitute an accurate and reasonable reproduction of the
objects or matters involved in the actual case.)
Alternatively, the attorney may need an expert to establish the foundation before
introducing the exhibit into evidence or showing it to the jury. By customary practice, if
any expert will use demonstrative evidence to explain his or her testimony, the expert
must establish that the use of the exhibit will facilitate the presentation of the testimony
to the jury.
34.

Eliciting expert testimony -

Once the expert has been qualified as an authority, counsel may elicit expert
testimony. [FS §§ 90.702 and 90.703] Expert testimony usually consists of educating
the jury and providing authoritative opinions about the case.

35.

Educate the jury -

The direct examination should first educate the jury on the subject about which
the expert will testify. Technical matters, terms, and words should be explained and
defined at this time. This way, the jury will understand what will be presented to them
later.
36.

Develop the expert’s testimony to set up the opinion -

Establish what the expert reviewed and what work the expert did to reach an
opinion. Once the expert has educated the jury and advised them what he or she did to
assist in reaching an opinion, ask the witness questions that will lead to the opinion
testimony.
The opinion questions should be asked as follows: “Have you reached an opinion
within a reasonable degree of [scientific, medical, engineering, etc.] probability as to
what caused the Plaintiff’s injuries?” Expert’s answer should be “yes.” The next
question should be: “What is your opinion?”
Once the opinion testimony has been delivered, follow up with questions
establishing why the expert has reached that opinion and buttress the expert’s opinions
with sufficient case-specific, factual support.
37.

Leading questions may be used with an expert in the following situations:
A.
B.
C.
D.
E.
F.
G.

38.

preliminary matters such as a person’s name, address, and background;
general qualifications;
undisputed facts, for example: “I would like to direct your attention to
October 23, 1995. You were in Paris on that day; were you not?”;
the expert turns adverse or hostile [RCP 1.450; FS §90.608];
when the witness has difficulty speaking;
when necessary to refresh a witness’s recollection, [FS 90.613]; and
if the expert becomes an unwilling, reluctant, or recalcitrant witness. [See
Erp. v. Carroll, 438 So. 2d 31 (Fla. Dist. Ct. App. 5th Dist. 1983)]

Use plain and simple language -

During the trial, develop the direct examination through the use of simple and
plain language. Avoid reading questions to the witness. This will bore the jury and leave
them with the feeling that the presentation was rehearsed. Counsel may have an outline
present, but it should only be used as a reference and not as a script. Remember to guide
the witness through the testimony so that he or she does not ramble.
39.

Focus on the expert -

The jury’s focus of the direct examination should be on the expert witness and not
on counsel. Unlike cross-examination, counsel should limit use of leading questions.
The majority of questions should be open-ended, allowing the witness to provide the
answer.
If you are having a hard time formulating a proper question, start questions with
who, what, why, when, where and how.
THE EXPERT OPINION
40.

Opinions, generally -

An expert’s opinion in Florida must be stated within a reasonable degree of
probability. This has often been defined as a 51% likelihood that the opinion is correct.
The expert’s opinion may explain what, why, how, where and when things
happen.
41.

The basis of opinion testimony by experts -

The facts or data upon which the expert bases the opinion or inference may be
those facts or data perceived by or made known to him or her at or before the trial. If the
facts or data are of a type reasonably relied upon by experts in the subject and support the
opinion expressed, the facts or data may not be admissible in evidence. [FS § 90.704]
Expert opinions may be based on materials provided to the expert before trial,
information that the expert has personal knowledge about, or based upon hypothetical
questions. Nevertheless, the expert’s opinion must be based on facts supported by the
record. [R. P. Hewitt & Associates, Inc. v. McKimie, 416 So. 2d 1230 (Fla. Dist. Ct. App.
1st Dist. 1982)]
When testifying, an expert does not need to disclose the facts or data he or she
reviewed before opining in a case. If asked on cross-examination, the expert must
specify the facts and data that he or she relied on in reaching the opinion. [FS §
90.705(1)]
42.

Expert’s opinion may include ultimate issue of fact -

Once an expert has been qualified, he or she may testify in the form of an opinion
or inference that includes an ultimate issue to be decided by the trier of fact. [FS §
90.703] Nevertheless, the expert’s opinion must not invade the province of the jury as
the ultimate finder of fact; the opinion must not tell the trier of fact how to decide the
case. Instead, the expert’s opinion testimony should assist the jury in determining what
has occurred and how it occurred. [Palm Beach v. Palm Beach County, 460 So. 2d 879, 9
Fla. L. Weekly 448 (Fla. 1984), appeal after remand 507 So. 2d 1154, 12 Fla. L. Weekly
1253 (Fla. Dist. Ct. App. 4th Dist.)]

43.

Expert’s opinion must be based on facts supported by the record -

Expert opinions must be based upon the evidence at trial that has been offered or
will be offered. It is only admissible if the opinion testimony can be applied to the
evidence at trial. [Holiday Inns, Inc. v. Shelburne, 576 So. 2d 322, 16 Fla. L. Weekly
D341 (Fla. Dist. Ct. App. 4th Dist. 1991), cause dismissed 589 So. 2d 291 (Fla) and
(disapproved on other grounds by Angrand v. Key, 657 So. 2d 1146, 20 Fla. L. Weekly
S289 (Fla.))] If the expert’s opinion is not based on facts supported by the record, then
the testimony will not be allowed. [R. P. Hewitt & Associates, Inc. v. McKimie, 416 So.
2d 1230 (Fla. Dist. Ct. App. 1st Dist. 1982)]
44.

Facts observed by expert or within expert’s knowledge -

An expert opinion must be based upon a direct factual foundation. It cannot be
based upon pure speculation. An opinion supported solely by an inference that is not
factually supported at trial will not be allowed. [Reaves v. Armstrong World Industries,
Inc., 569 So. 2d 1307, 15 Fla. L. Weekly D2683, Prod. Liabl. Rep. (CCH) P. 12685 (Fla.
Dist. Ct. App. 4th Dist. 1990), review denied 581 So. 2d 166 (Fla.)]
Experts may testify based upon facts that they actually observed, or based on the
findings of their own experiments or life experiences. If an expert has tested a particular
chemical with laboratory animals and has observed that the laboratory animals develop a
certain disease resulting from the exposure to the chemical, the expert may be called at
trial to testify about the experiments and their results. Similarly, if an engineer has tested
a product and has determined that a certain type of product has a defect, that expert will
be allowed to testify at trial about his or her findings.
45.

Facts derived directly from one source and partly from another -

An expert may use information that is derived from different sources in reaching
his or her opinion. It does not matter that part of the information came from one source
and that the other part came from another source, so long as the facts or data obtained are
of a type reasonably relied upon by experts in the subject to support the opinion
expressed. [FS § 90.704]
46.

Direct personal observation not required -

An expert is not required to personally observe the matters at issue before being
allowed to provide an opinion testimony in a case. The expert may rely on experiments,
evaluations and examinations conducted by others. It is simply necessary that the experts
establish that he or she reviewed the information and that the information is of a type
usually relied on by experts. [FS § 90.704]
47.
An expert’s opinion may be supported by others’ depositions or based on
documents normally relied upon in the industry. An expert may review deposition

testimony of other fact witnesses in the case and may derive an opinion based on the facts
provided by the other witnesses.
An expert’s opinion may be based on documents, such as other experts’ reports
and findings, that counsel provides to the expert before the expert testifies at trial,
provided that the documents are of the type usually relied upon in the expert’s area of
expertise. [FS § 90.704] Documents such as depositions, interrogatory answers, industry
papers, reports, photographs, and other information are frequently used by experts in
reaching their opinions.
48.

Opinions based on inadmissible information -

Experts may reach opinions based on information that would not be admissible at
trial. In testifying, the experts cannot read the inadmissible information to the jury, but
may rely upon that information in reaching an opinion. For example, if the expert has
reviewed a report that in and of itself would be inadmissible because it consists of
hearsay, the expert cannot read the report to the jury, but would be allowed to review the
report and reach an opinion based on such review. [FS § 90.704]
The expert can be challenged with the underlying documentation, even though
hearsay, for purposes of cross-examining the expert [FS § 90.706]
49.

Statistics and estimates -

Statistics may be used to support an expert’s opinion. Many epidemiological
studies are based on statistical information. An expert’s opinion based on statistics will
state the probabilities that something occurred or failed to occur.
Opinions may be based on estimates, provided that the estimates themselves are
of a type that experts in the field reasonably rely upon. [FS § 90.704; Fay v. Mincey, 454
So. 2d 587 (587 (Fla. Dist. Ct. App. 2d Dist. 1984)] If there is a lack of basis to show the
reliability of the underlying estimates, then the expert testimony based upon the
unreliable data may be excluded. [Crawford v. Shivashankar, 474 So. 2d 873, 10 Fla. L.
Weekly 2019, 56 A.L.R. 4th 1097 (Fla. Dist. Ct. App. 1st Dist. 1985)]
50.

Computer simulations -

Computer simulations may be used by experts to assist them in explaining their
opinions to the jury. To use the computer simulation, it must first be established that the
simulation will assist the expert in explaining his or her opinions to the jury. Next,
establish that the computer simulation accurately describes the scene, product, or matter
fairly and accurately. There is no need that the individual who created the computer
simulation be present, unless there is a question as to the accuracy of the computer
simulation. If so, then the creator of the computer simulation should be called as a
witness to establish the necessary foundation before the expert uses the computer
simulation to testify at trial. If the expert created the computer simulation, then the

expert may establish the foundation necessary to answer any questions regarding the
scale or the accuracy of the computer simulation.
51.

Published treatises -

An expert witness is not advised to use a published treatise to buttress his or her
testimony on direct examination. [Medina v. Variety Children’s Hospital, 438 So. 2d 138
(Fla. Dist. Ct. App. 3d Dist. 1983)] Nevertheless, authoritative publications may be used
during cross-examination of the witness.
52.

Hypothetical question -

A hypothetical question is one that seeks opinion testimony from an expert who
has been asked to assume that certain facts are true. The hypothetical question must be
based on facts that have been proven or will be proven at trial. [R. P. Hewitt &
Associates, Inc. v. McKimie, 416 So. 2d 1230 (Fla. Dist. Ct. App. 1st Dist. 1982)] The
question is prefaced with a long statement of facts followed by a question like this:
“Assuming those facts to be true, do you have an opinion within a reasonable degree of
probability as to whether [fill in the blank]?” The expert’s answer to the hypothetical
question may be an opinion. [North Broward Hospital Dist. v. Johnson, 538 So. 2d 871,
13 Fla. L. Weekly 2705 (Fla. Dist. Ct. App. 4th Dist. 1988), companion case 538 So. 2d
875, 13 Fla. L. Weekly 2734 (Fla. Dist. Ct. App. 4th Dist.), companion case 538 So. 2d
876, 13 Fla. L. Weekly 2709 (Fla. Dist. Ct. App. 4th Dist.) and review denied 551 So. 2d
462 (Fla)]
It is very important to be sure that the components of the hypothetical questions
are themselves proved in the record. Counsel may finish a long, eloquent question, only
to have the adversary properly object if some component has not been proved in the
record, or if counsel is asking the expert to assume something contrary to what is in the
record.
EXPERT TESTIMONY ON PARTICULAR TOPICS
53.

Medicine -

Experts in the medical field are necessary in many cases involving personal
injury, products liability, medical malpractice, and scientific cases. Medical doctors are
able to establish liability, causation, and damages. Consider contacting major medical
schools, hospitals, and referral expert services to assist you in obtaining an expert in this
field.
54.

Business -

Experts in business are needed mostly in commercial cases for a variety of
different subjects. Experts in this area can be found by contacting large accounting firms
or universities and colleges with good business schools. You may also consider calling

the local Chamber of Commerce for information on the leading authorities in a given area
of business or expert referral services to assist you in obtaining an expert in this field.
55.

Agriculture -

Experts in agriculture are necessary in numerous types of cases, including
personal injury, commercial litigation, pesticide litigation, and related matters. Experts in
this field are generally found in universities with agriculture schools, federal and state
governmental agencies relating to agriculture, and certain expert referral companies.
56.

Real or personal property value -

Experts on valuation of real or personal property are needed for eminent domain
cases and other real estate litigation. Real estate appraisers should be certified and should
possess the appropriate licenses and accreditations. In cases involving valuation, the
credibility and background of the expert is extremely important. These types of cases are
usually referred to as the “battle of experts.” Make sure to take whatever time is
necessary in choosing the right expert for your case. Consider contacting large real estate
companies, universities and colleges, and expert referral services in finding a valuation
expert.
57.

Value of services -

Experts regarding value of services are needed to establish damages in many
different civil cases. These expert witnesses should be selected based on the services that
you are attempting to value. For example, if the case involves the value of accounting
services, then an accountant should be hired. If the case involves value of services
provided by an interior decorator, then an interior decorator should be hired to serve as an
expert in this field. Contact the leading relevant associations, as well as colleges,
universities or companies that work in that particular field.
58.

Handwriting -

Handwriting experts are necessary in cases where the authenticity of documents
or signatures is being challenged. Criminal cases and probate litigation often require the
use of handwriting experts. Handwriting experts are often affiliated with universities or
state and federal governments. Consider contacting them or an expert referral service
when looking for a handwriting expert.
59.

How an accident occurred -

Accident reconstructionists are often used to explain how accidents occurred.
These experts are usually engineers who have developed a special knowledge in accident
reconstruction as a result of work experience following years of investigating and
studying accidents. These individuals often advertise in local litigation-oriented
publications or may be found listed as experts in several jury reporting publications. You

may also find several qualified reconstructionists at universities and colleges and with the
expert referral companies.
60.

Speed of moving objects -

The speed of moving objects may be an issue in many personal injury cases
involving automobile, airplane, and motorboat crashes. Experts regarding the speed of
moving objects are usually engineers who specialize in the calculation of speed. Contact
the major universities and colleges and expert referral services to assist you in finding
experts in this area.
61.

Ballistics -

Ballistics experts may be necessary in cases involving gunshots. Most criminal
cases involving guns require ballistic experts to establish that the bullet found in the
victim was consistent with the type of bullet fired from a particular gun. Ballistics
experts are used quite often by criminal defense attorneys and by state prosecutors.
These witnesses are often associated with forensics teams. Consider contacting
universities and colleges or expert referral companies to assist you in finding a ballistics
expert.
62.

DNA -

DNA experts are often required in criminal case as well as matters involving
paternity. In both case, the identify of a suspect is narrowed by using DNA results to
limit the likelihood of accusing the wrong party of a crime or with paternity. DNA
experts may be found as part of forensics teams. DNA experts may also be found in
numerous universities and colleges or by contacting an expert referral company.
63.

Fingerprint and footprint -

Fingerprint and footprint experts may be required to establish the identify of a
particular person in a given case. Fingerprint and footprint experts are most often used in
criminal cases. Consider contacting universities and colleges or expert referral companies
to assist you in finding a fingerprint/footprint expert.
64.

Other experiments, demonstrations and tests -

Depending on the type of case that you are handling, you may need specialized
experiments, demonstrations, and tests performed by your expert. Before agreeing to
fund case-specific experiments, demonstrations, and tests, make sure that those
experiments, demonstrations, and tests will meet the Frye-Ramirez test [Frye v. United
States, 293 F. 1013 (D.C. Cir. 1923); Ramirez v. State, 651 So. 2d 1164, 20 Fla. L.
Weekly S19 (Fla. 1995), reh’g denied (Mar. 21, 1995) in order to avoid unnecessary
expenditures for results that may be inadmissible at trial. Have the expert first explain

whether the experiment, demonstration, or test sought is generally accepted in the
expert’s field.
CROSS-EXAMINATION OF EXPERTS
65.

Allowable questions -

The trial court will allow a trial attorney great leeway in cross-examining experts.
Questions regarding the expert’s ability to be fair and unbiased will all be admissible.
Additionally, direct attacks on the expert’s prior studies and work, as well as how the
expert reached an opinion in the case, are appropriate questions on cross-examination.
Always cross-examine an expert witness. There is nothing worse than allowing
an expert witness to give his or her opinions without challenge. The jury may believe
that by failing to cross-examine the expert you have accepted the expert’s opinion.
66.

The sequence of the cross -

During the cross-examination of an expert witness, prepare an outline of leading
questions that demonstrate the expert’s:










67.

lack of education
lack of training
lack of practical experience in the field
lack of review of particular materials in the case
lack of information
lack of sufficient time to properly prepare opinion
lack of knowledge of all the facts in the case
lack of personal knowledge of experiments or authoritative literature
bias in the case
interest in the outcome of the case
Attack the expert’s weaknesses -

Zero in on the weaknesses of the expert or of his or her testimony and expose
them to the jury. This may be accomplished in many ways.
First, read and summarize the deposition taken of the expert witness or read and
summarize prior depositions given by that same expert in other cases to find inconsistent
statements.
Second, research whether the expert has written any articles, books, editorials, or
the like that may contradict his opinion in your case.

Third, determine what school the expert has graduated from and see if any of the
professors who taught the expert have different opinions that may be introduced and
compared to the expert’s opinion at trial.
68.

Establish bias -

The most effective way of beginning the cross-examination of an expert is to
challenge the expert witness’s credibility. Attempt to expose his or her bias. An expert
witness may be shown to be biased because of money, professional alliances, or his or
her relationship with the attorney or the attorney’s client.
Point out the disproportionate amount of time in court which the expert spends in
comparison to the amount of time he or she spends in his or her given field of expertise.
Question the number of times that the expert witness has testified on behalf of the
particular opposing lawyer or the lawyer’s law firm. Mention the number of times the
expert has testified for parties that stand for similar things; for example, insurance
companies, large manufacturers, big businesses, plaintiffs in personal injury claims, etc.
69.

Challenge the expert’s qualifications -

Counsel should attempt to attack an expert’s qualifications. No matter how
qualified an expert witness may be in a given field, there are probably levels in his or her
field that the expert has not reached.
If the opposing side’s expert witness only has a Master’s degree, point out that he
or she lacks a Ph.D. However, this should be done only if your expert has a Ph.D. in his
or her given field. If applicable, point out that the expert witness has not published any
articles in his or her learned field, or has not held any teaching positions in colleges or
universities.
70.

Attempt to have the opposing expert agree with you -

Attempt to make the opposing expert your witness. Have the opposing expert
testify in general principles that are consistent with your theory of the case. If you ask
basic, leading questions that cannot be denied, the expert will have to admit the truth of
what you are asking.
71.

Failure to consider other facts or data -

Consider attacking the expert’s opinion by establishing that the information the
expert used to reach an opinion was not complete; or was based upon information not
reasonably relied upon by other experts; or was based on information given to the expert
solely by opposing counsel; or the expert considered facts that were erroneous or
inconclusive.
72.

Attack the underlying facts using a hypothetical question -

Consider using a hypothetical question in order to change the facts the expert
considered so that they are consistent with your theory of the case. Then ask the expert
controlled questioned within that restricted factual scenario. This will allow you to tell
your version of the case through the opposing expert. Unlike a hypothetical question on
direct examination, the hypothetical question on cross-examination consists of a long,
detailed factual scenario followed by a direct leading question relating to the factually
restricted hypothetical.
73.

Authoritative texts -

Authoritative publications can be used during cross-examination of the witness. It
must first be established that the expert considers the author of the publication to be
authoritative. [FS § 90.706] If the expert does not recognize the author of the published
treatise to be authoritative, then the court may recognize the treatise as authoritative. [FS
§ 90.706] If the court recognizes the treatise as authoritative, then the expert may be
questioned regarding the published authoritative treatise. [Green v. Goldberg, 630 So. 2d
606, 18 Fla. L. Weekly D2657 (Fla. Dist. Ct. App. 4th Dist. 1993)]
Identify the article or chapter, read the relevant portions that contradict the
opinion of the expert, and then ask the expert if he or she agrees with the statement that
you just read. It does not matter whether the expert agrees or disagrees; you have
effectively demonstrated to the jury that other published experts do not agree with the
opposing witness’s position.
74.

Prior inconsistent statements -

An expert may be impeached using prior inconsistent statements or trial
testimony. Contact attorneys who have previously cross-examined or deposed the
opposing expert and request prior trial transcripts and deposition testimony. Review each
trial transcript and prior deposition to discovery inconsistent positions and opinions.
Prepare to impeach the opposing expert using the prior testimony at trial or depositions.
Data banks about expert witnesses (maintained by on-line services, the Academy
of Florida Trial Lawyers, or the Dade County Trial Lawyers Association) are
increasingly available, which compile records of where the expert witnesses have
previously testified and in what cases. Many plaintiff and defense trial bars have data
banks concerning other case pending against a particular doctor.
75.

Impeachment using depositions -

When an expert witness makes a statement in trial that is inconsistent with his or
her prior deposition or trial testimony, counsel should first highlight the question that was
answered differently at the current trial. Make sure that the current trial testimony being
impeached is a direct inconsistent statement with the prior statement, then ask the
following questions:

A.
B.
C.
D.
E.

Do you remember having had your deposition taken on (state the date)?
Do you remember that a court reporter was present at your deposition?
Do you remember having been sworn in to tell the truth?
Did you tell the truth on that date?
(If applicable) Do you remember having the opposing attorneys present at
your deposition?

After you have set the foundation for the impeachment, ask the witness the
following question: “Do you remember having been asked the following question and
your giving the following answer?” At that point, read the question previously asked and
the answer given by the witness in the deposition.
76.

Impeachment using inconsistent statements in documents or past speeches -

A similar method may be used to impeach an expert witness using an inconsistent
statement in a document, such as an affidavit, sworn statement, letter, or past speech, etc.
Follow these steps: First, highlight the inconsistent trial testimony that will be
impeached. Second, identify and authenticate the document that will show the
inconsistent statement. Third, ask the following questions:
A.

Do you remember having given a statement to (person) regarding how the
accident occurred?
Did you give that statement freely?
Who was present when you gave your statement?
When was the statement given?

B.
C.
D.

Fourth, the witness should then be shown the exhibit and asked the following
question: “I show you what has been marked as Plaintiff’s Exhibit “A” for identification.
Is this a copy of your sworn statement?”
Finally, read the relevant portion of the statement that directly contradicts the trial
testimony of the witness.
77.

Financial interest -

A trial attorney may cross-examine an expert based upon financial interest in the
following manner [Elkins v. Syken, 672 So. 2d 517, 21 Fla. L. Weekly S159 (Fla. 1996)]:




An expert may be asked what work he or she generally does, what
percentage of the work is performed for plaintiffs and what percentage of
the work is performed for defendants, and what compensation he or she is
receiving in return for work performed in the pending case. [Elkins v.
Syken, 672 So. 2d 517, 21 Fla. L. Weekly S159 (Fla. 1996)]
The expert may be required to give an approximation of the portion of
their professional time or work devoted to service as an expert. This can





be a fair estimate of some reasonable and truthful component of that work,
such as hours expended or percentage of income earned from that source
or the approximate number of evaluations for litigation that he or she
performs in a given year.
The expert may be required to identify specifically each case in which he
or she actually testified, whether by deposition or at trial, going back a
reasonable period of time, which is normally three years. The production
of the expert’s business records, files and income tax forms may be
ordered produced only upon motion and only upon the most unusual or
compelling circumstances.
The expert need not answer how much money he or she earns as an expert.

Whether it is helpful to ask opposing party’s expert about his or her fee may
depend in part on the fee involved. Counsel should know before asking the question
what the fee is (request through interrogatories, at deposition), and shouldn’t ask unless
he/she knows. If it is an exorbitant amount, ask. The impact of the answer may depend
upon whether this is a professional witness, rather than a professional person called as a
witness. Most people expect that professionals, such as practicing doctors, will be paid
for their time. Conversely, counsel who is calling this expert should prepare the expert to
answer a fee question forthrightly and without embarrassment.
REQUEST FOR AN EXMINATION BY AN EXPERT
78.

Physical examination; identifying blood group -

A party may request that the other party submit to a medical examination by a
qualified expert. This usually occurs when the physical condition of a party is in
controversy in the case. [RCP 1.360(a)]
Additionally, in cases where the condition in controversy is not physical,
including paternity cases where the blood group is an issue, a party may move for an
examination by a qualified expert. This court may establish protective rules governing
such examinations as necessary. [RCP 1.360(a)(1)(B)]
79.

The request -

The request for a medical examination may be served on the opposing party
without leave of court after commencement of the action, and on any other person with or
after service of process and the initial pleading on that party. The request must specify a
reasonable time, place, manner, conditions and scope of the examination, and the person
or persons by whom the examination is to be made.
80.

The response -

The party to whom the request is directed must serve a response within 30 days
after service of the request. A defendant, however, need not serve a response until 45

days after service of the process and the initial pleading on that defendant. Upon motion,
the court may allow a shorter or longer time. The response must state that the
examination will be permitted as requested, unless the request is objected to, in which
even the reasons for the objection must be stated.
81.

Disclosure of reports -

The party requesting the examination must deliver to the other party a copy of a
detailed written report of the examiner setting out the examiner’s findings, including
results of all tests made, diagnosis, and conclusions, with similar reports of all earlier
examinations of the same condition. [RCP 1.360(b)(2)] After delivery of the detailed
written report, the party requesting the examination is entitled to receive all reports of any
examinations of the same condition, previously or thereafter made, from the opposing
attorney. [RCP 1.360(b)(1)]
82.

Sanction for failure to disclose reports -

When a party is required to submit to medical testing under a court order, that
party may request a copy of any medical report made pursuant to the exam. Once the
request is made, the party causing the examination must deliver a copy of any report.
Failure to do this permits the requesting party to file a motion to compel production. A
trial court’s decision to exclude evidence under Rule 1.360 is subject to review for abuse
of discretion. [Stiles v. Bargeron, 559 So. 2d 365, 15 Fla. L. Weekly D893 (Fla. Dist. Ct.
App. 1st Dist. 1990)]
The trial court abused its discretion in a paternity case by excluding the results of
a third human leukocyte antigen (HLA) blood test, which was critical evidence necessary
to resolve the diametrically opposed conclusions of two prior tests. To resolve the
conflicting results of the first two different blood tests by different laboratories, the trial
court had ordered another test directly checking for the antigen in question. However, the
trial court had refused to allow the appellant to submit the third test into evidence as a
sanction for counsel’s failure to respond to the appellee’s request for a copy of the test
results prior to the final hearing. That exclusion was error because, in actions
determining paternity or child support, exclusion of a witness’s testimony is generally a
drastic remedy that should be invoked only under the most compelling circumstances.
This is true even where the exclusion was provoked by counsel’s tactics, provided the
testimony was essential to the party’s case and the other side would not be prejudiced.
[Stiles v. Bargeron, 559 So. 2d 365, 15 Fla. L. Weekly D893 (Fla. Dist. Ct. App. 1st Dist.
1990)]
83.
Expert examiner as witness The examiner may be called as a witness by any party to the action, but may not
be identified as appointed by the court. [RCP 1.360(b)(1)(c)]
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Fla. Court OKs Stricter Expert Standard For Pending Cases
By Nathan Hale

Law360, Miami (June 1, 2016, 7:34 PM ET) -- Expert testimony standards adopted by the Florida Legislature in a 2013 law apply retroactively to
pending cases, a state appeals court said Wednesday, upholding a decision to toss the claims of a woman who said her use of Zicam nasal spray
caused her to lose her sense of smell.
The trial court entered a summary judgment ruling in favor of defendants Matrixx Initiatives Inc., Zicam LLC and Publix Super Markets Inc. after
granting their motion to exclude the opinion testimony of plaintiff Simona Bunin's causation expert based upon a change in state law that
adopted the so-called Daubert standard for the admissibility of expert testimony, a method that is generally considered to be more stringent.
On appeal to the Fourth District, Bunin argued that the amendments to the expert witness law are substantive and should not have been applied
retroactively to her case, which was filed in 2009.
But the appeals panel disagreed, citing Florida Supreme Court case law holding that procedural or remedial statutes are to be applied
retroactively and to pending cases, and that a law that just "relates to the admission of evidence" is generally considered procedural.
It also quoted the state's Third District, which in the 2014 case Perez v. Bell South Telecommunications Inc. ruled that the 2013 law
“indisputably applies retrospectively.”
“Having carefully reviewed the record, we conclude that the trial court did not abuse its discretion in excluding the plaintiff's expert's causation
opinion under Daubert, even though the expert's opinion would have been admissible under the 'pure opinion' rule of Marsh v. Valyou,” the
Fourth District said, referencing a 2007 Florida Supreme Court decision.
In its opinion, the Fourth District noted that Bunin did not raise the argument that the 2013 amendments adopted by the Florida Legislature
violated the separation of powers doctrine by stepping on the Florida Supreme Court's authority to adopt procedural rules for the state courts.
The state's highest court has not made a ruling yet on whether to adopt the Daubert standard into the Florida Evidence Code, and is scheduled
to hear oral arguments on the question Sept. 1.
The 2013 law dropped use of the Frye standard, which calls for a judge to gauge whether to allow expert testimony based only on whether it
represents principles that have gained "general acceptance" in their particular field. The Daubert standard, which is also used in federal courts,
says a witness may testify as an expert in a particular field only if the testimony “is based upon sufficient facts or data; the testimony is the
product of reliable principles and methods; and the witness has applied the principles and methods reliably to the facts of the case,” according to
the Florida legislation.
In a tight vote last December, following a fierce debate among Florida lawyers, the Florida Bar Board of Governors advanced a controversial
committee recommendation that urged the Supreme Court to reject the shift to Daubert.
That decision was backed by plaintiffs attorneys, who who held that the one-factor Frye standard worked fine and argued that the more detailed
Daubert would overtax the underfunded state court system and threaten clients of lesser means by requiring courts to hold minitrials to
determine whether to admit an expert's testimony.
In addition to its ruling allowing use of the Daubert standard in Bunin's case, the Fourth District also reversed the trial court's award of costs to
the defendants for attorneys' travel expenses and fees of the defense expert that it said were not costs that “should be” or “may be” taxed under
the Statewide Uniform Guidelines for Taxation of Costs in Civil Actions because they were not for a deposition, trial testimony or a court-ordered
report.
Counsel for both sides did not immediately respond to requests for comment Wednesday.
Judges Carole Y. Taylor, Cory J. Ciklin and Melanie G. May sat on the panel for the Fourth District.
Simona Bunin is represented by Keith Chasin of the Law Office of Keith Chasin.
The appellees are represented by Barry L. Davis and Daniel R. Lever of Thornton Davis Fein, and Alan J. Lazarus and Jaime D. Walter of Drinker
Biddle & Reath LLP.
The case is Bunin v. Matrixx Initiatives Inc. et al., case numbers 4D14-3579 and 4D15-86, in the Fourth District Court of Appeal of the State of
Florida.
--Editing by Mark Lebetkin.
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Key Fixodent MDL Experts Properly Nixed, 11th Circ. Rules
By Brandon Lowrey

Law360, Los Angeles (June 15, 2016, 11:02 PM ET) -- The Eleventh Circuit on Wednesday upheld a Florida federal court's decision to throw out
the plaintiffs' key expert testimony in multidistrict litigation against Procter & Gamble Co. and Wal-Mart Stores Inc. claiming that zinc in Fixodent
denture glue can cause neurological damage, a ruling that doomed the litigation.
In the appellate court's unpublished opinion, the three-judge panel remained silent on its reasoning, merely stating that there was no reversible
error in the trial court's decision.
In April 2015, U.S. District Judge Cecilia M. Altonaga tossed the litigation after the parties agreed that her ruling three months earlier to exclude
the expert testimony, which she found too unreliable and scientifically unsound to admit, disposed of the case.
"The court agrees with plaintiffs' stipulation that the Jan. 28 order granting defendants' motion to exclude all or part of the testimony of plaintiffs’
general causation expert witnesses ... was case-dispositive," the judge wrote. "All of plaintiffs' claims are predicated on proving an issue of
general causation — namely, whether Fixodent can cause the claimed neurological injury."
However, the dismissal ruling noted that the plaintiffs reserved their right to appeal the January order.
Judge Altonaga had concluded in January that newly submitted evidence that plaintiffs claimed could support their argument that the zinc in
Fixodent can cause neurological problems relied on studies that used cherry-picked data and flawed methodology, leaving considerable analytical
gaps in their general causation theory.
The studies cited by the plaintiffs still didn’t determine how much Fixodent had to be used to increase the risk of a copper deficiency that can
lead to neurological problems, the judge said, granting in part P&G’s motion to exclude the plaintiffs’ general causation experts. She did not
address certain other experts that the company had asked to exclude in light of her decision.
Nor were the plaintiffs' clinical trial findings admissible, again leaving the plaintiffs with no means to prove that Fixodent would cause a negative
copper balance, leading to a copper deficiency, she said.
Having previously dispensed with expert testimony offered by one plaintiff in the MDL, Marianne Chapman, in an order that was upheld by the
Eleventh Circuit in September, Judge Altonaga said the new evidence that the plaintiffs said supported their causation theories fell short of that
mark.
“In short, plaintiffs are not much better off than they were at the time of Chapman,” Judge Altonaga wrote. “While promising on its face, the
‘new evidence since Chapman’ relies on factually inaccurate data and unsupported assumptions, and generally lacks the sound scientific basis
and intellectual rigor required by Daubert. These experts’ opinions also leave significant gaps in plaintiffs’ general causation theory.”
In her decision, the judge turned to evidence and methodologies that she had previously relied on and had been determined by the Eleventh
Circuit to be reliable bases for an inference of general causation, including an understanding of the physiological mechanisms involved, clinical
studies or tests, dose-response relationship, epidemiological studies and background risk of the disease.
Judge Altonaga concluded that a study performed in India that examined the short-term effects of Fixodent on copper absorption in the human
body was overly inadequate, lacked objectivity and was unreliable. She pointed in particular to certain deviations from protocol approved by an
independent ethics committee that reviewed and approved the study that reflected a lack of objectivity, as well as certain problems with the
procedures for ensuring the study was blind.
Judge Altonaga also found unreliable a study performed by another expert that allowed the plaintiffs to argue that zinc causes copper blockage
regardless of the initial source, meaning that a Fixodent user who used twice the amount of the glue would suffer the same impacts as a user of
Super Poligrip, which contains nearly twice the amount of zinc as Fixodent.
The MDL was established in June 2009 and brought together complaints against P&G and GlaxoSmithKline PLC over their respective Fixodent and
Super Poligrip denture products. In February 2010, GSK said it would stop manufacturing Super Poligrip products containing zinc.
P&G has said Fixodent contains only a small amount of zinc but added zinc warning labels to its denture cream products.
Judge Altonaga granted P&G summary judgment in the Chapman suit in July 2012, saying the remaining proposed witnesses and experts
couldn't reliably demonstrate that the cream could cause zinc poisoning and neurological problems. A significant chunk of testimony had already
been ruled out by a June 2011 order.
In the plaintiffs' appellate brief, they contended that the district court erred in failing to recognize the significance of the new evidence and
placing "burdensome requirements" on the plaintiffs' treating physicians.
"The district court has failed to recognize that this new evidence renders the underlying science 'generally recognized,'" the plaintiffs argued.
"The theory that was 'ripe for testing' in 2011 has now been tested and confirmed. No longer can it be said that plaintiffs' experts are merely
putting forth 'hypotheses.'"
The plaintiffs are represented by Andres F. Alonso of Alonso Krangle LLP, Edward Blizzard of Blizzard & Nabers, Eric T. Chaffin and Roopal P.
Luhana of Chaffin & Luhana LLP and Jay L. T. Breakstone, Raymond Silverman, Melanie H. Muhlstock, Christopher Oxx and Jordan Chaikin of
Parker Waichman LLP.
Procter & Gamble is represented by Christopher R.J. Pace of Jones Day, Jordan Scott Cohen and Richard H. Ford of Wicker Smith O'Hara McCoy &
Ford PA, Mary-Jo Pullen and Frank C. Woodside III of Dinsmore & Shohl LLP and Edward Soto of Weil Gotshal & Manges LLP.
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The case is Beverly Jones, et al. v. The Proctor and Gamble Distributing LLC, et al., case number 15-12340, in the U.S. Court of Appeals for the
Eleventh Circuit.
--Editing by Bruce Goldman.
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