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Tab 1 – Biographies or CVs

Raul R. Herrera
Partner
Washington, DC
Tel +1 202.942.6601
raul.herrera@aporter.com

Credentials
Education
JD, The George
Washington
University Law School,
1984
BA, George
Washington
University, 1981

Admissions
District of Columbia

Activities
Founding chair of the
Board of Directors of
CODESPA AMERICA;
Board of the InterAmerican Bar
Association; Advisory
Council of the Latin
American Studies
Program and the
International Council
of GWU's Elliott School
of International
Affairs; Advisory
Council to the School
Superintendent of the
Catholic Diocese of
Arlington; Chair of the
Investment and
Finance Committee of
the DC Bar; Advisory

Raul R. Herrera concentrates on international matters, with
particular emphasis in international corporate and financing
transactions in Latin America and the Caribbean. For more than
25 years, Mr. Herrera has been involved in transactions in every
country of Latin America and many of the Caribbean on behalf of a
wide variety of clients, including private, public, and multilateral
entities. Raul represents lenders (including multilateral and
bilateral agencies, as well as commercial banks), host
governments, and sponsors with the development and financing of
projects and private equity funds across a wide range of industry
sectors. He is knowledgeable of deal structures, procedural
requirements and policy directives of agency lenders. With the
depth of his regional experience, Mr. Herrera is often called to
resolve client disputes throughout Latin America. Previously he
served as the general counsel of the Inter-American Investment
Corporation, the private sector multilateral financial institution
affiliated with the Inter-American Development Bank. In
additional, Raul has experience in international arbitration
matters. He speaks Spanish and is conversant in Portuguese.
Mr. Herrera is a frequent speaker on such topics as project finance,
international arbitration, and the economic development of and
investment opportunities in Latin America and the Caribbean.

Experience
International Arbitration
Dominican Republic as respondent in two investor-state
arbitrations filed before the ICSID and UNCITRAL regarding
alleged breaches of DR-CAFTA, the international investment
treaty.
African Republic in the settlement of a US$1 billion oil concession
dispute before the Permanent Court of Arbitration and negotiation
of a 40 million barrel oil concession agreement with an Asian
state-owned oil company.

Board of the Hispanic
College Fund; member
of the Advisory
Committee, American
Bar Association's Latin
American Legal
Initiatives Council,
Council of the
America's Trade
Advisory Group, Latin
American Regional
Counsel Committee,
International Bar
Association, Latin
American Venture
Capital Association
(LAVCA) and its
Professional Standards
Committee, Southern
Florida Regional
Corporate Counsel
Group and of the
Steering Committee of
the Choral Arts
Society's Martin Luther
King Jr. Annual
Tribute.
Board of Directors of
Counterpart
International; Board of
Advisors of the InterAmerican Dialogue's
Energy Adviser and
the GWU Law School’s
Latin Law Alumni
Association; and
member of the John
Carroll Society.

Languages
Spanish

Claimant in Karkey Karadeniz Elektrik Uretim A.S. v. Islamic
Republic of Pakistan in an ICSID arbitration.
International mining services company as claimant in an ICC
matter against an African state for a US$458 million breach of
contract claim.
Vietnamese company in an ICC claim against a US state university
in a breach of contract claim involving extension education
programs.
Sovereign client as respondent before the ICC in a breach of
contract claim filed by a Brazilian ethanol manufacturer which
we successfully settled.
Dominican Republic as respondent in Concesionaria Dominicana de
Autopistas y Carreteras v. Dominican Republic in an ICC arbitration
of US$450 million based on a toll highway concession contract
(and related claims filed under ICSID and UNCITRAL).
Venezuelan hotel consortium in an International Centre for Dispute
Resolution (ICDR) arbitration filed by a major US hotel operator
which we successfully settled.

International Litigation
Caja de Valores S.A., an Argentine depository institution, as
amicus curiae in Republic of Argentina v NML Capital Ltd et
al. (No-13-990) before the US Supreme Court regarding the 2001
bond default dispute.
Alex Stewart International as defendant in Addax Petroleum v. Alex
Stewart International before the US District Court for the District of
Colombia.
Panamanian financial institution in an international litigation
against a global commercial bank in an alleged breach of contract
claim.
Republic of Ecuador and its state-run oil company, PetroEcuador,
in connection with a request for a permanent stay of an AAA
arbitration in the US Southern District Court of New York and the
Circuit Court appeal of the Southern District Court's decision on
summary judgment granting permanent stay of the AAA
arbitration.
Latin American government in a petition before the Office of
Foreign Assets Control at the US Department of the Treasury
(OFAC).
Banco Nacional de Desarrollo de Venezuela (BANDES), the
development bank of Venezuela, and Banco Central de Venezuela
(BCV), the Central Bank of Venezuela, in Hausler et al v. The
Republic of Cuba et al.

Transactions

Korea Export-Import Bank and the Ministry of Strategy and Finance
of Korea in negotiating and closing a US$100 million financing
facility with the Inter-American Development Bank.
Banco de Costa Rica, a state-owned bank, in its US$125 million
syndicated loan led by Bladex.
Corporacion Financiera de Desarrollo S.A. (COFIDE), the Peruvian
development bank, in its US$40 million term loan financing to
Maple Energy's Peruvian affiliates Maple Etanol S.R.L. and Maple
Biocombutibles S.R.L. for their ethanol and agribusiness projects.
Multinational company in several joint venture transactions
throughout Latin America.
Oesterreichische Entwicklungsbank AG (OeEB), the Austrian
development bank, in its secured term loan financing to the
Corporación Interamericana para el Financiamiento de
Infraestructura, S.A. (CIFI).
Caribbean Development Bank (CDB) in its floating-rate notes
issues for US$300 million, maturing on 2022.
Mahmood Saeed Collective Company (MSCC) in its US$59.8 million
term loan financing from the US Export-Import Bank , the
first-ever Ex-Im Bank direct loan to a private company in the
Kingdom of Saudi Arabia, and MSCC’s multiple agency and
distributorship transactions.
Nederlandse Financierings Maatschappij voor Ontwikkelingsla
(FMO), the Dutch development agency, in its senior term-loans to
Bolivia's Banco Sol, S.A. and to the Corporación Interamericana
para el Financiamiento de Infraestructura S.A. (CIFI).
Compañía General de Electricidad (CGE), a Chilean corporation, in
its (a) term loan financing from Banco Santander for the
acquisition of Iberdrola's controlling stake in Iberoamericana de
Energía S.A. (Ibener); and (b) US$517 million term loan financing
from Banco Bilbao Vizcaya Argentaria (BBVA) for the US$660
million acquisition from PPL Chile Energía Limitada of Empresas
EMEL S.A. through a tender offer process on the Chilean Stock
Exchange, both of which transactions resulted in CGE being the
largest electricity distributor in Chile.
Caribbean Development Bank (CDB) in its term loan to the
Corporación Interamericana para el Financiamiento de
Infraestructura S.A. (CIFI) to finance infrastructure projects
throughout the Caribbean.

Recognition
Included in Vida y Exito Magazine’s “Dream Team Legal:
Extraordinary Lawyers who Contribute to the Economic
Development of the Central American and Caribbean Region”
2016
Named one of Latino Leaders Magazine’s “25 Most Influential

Hispanic Lawyers” 2015
Euromoney Banking Finance and Transactional Expert Guide
2013-2014 for Project Finance
Latin Lawyer's International Trade Survey 2014 - Mentioned as
a "Respected Name" in International Trade Law
The Legal 500 Latin America for Banking and Finance (2013),
Capital Markets (2013-2015), and International Arbitration
(2012-2015)
Washingtonian's "Top Lawyers" 2007, 2009, 2011
Global Arbitration Review "100 Names to Know" 2010
The Inter-American Bar Association awarded Mr. Herrera the
Charles B. Norberg International Lawyer of the Year Award for
2004
Included in the International Financial Law Review (IFLR) 2007
issue of the Guide to the World's Leading Project Finance
Lawyers

arnoldporter.com

Elsa Manzanares
Co-Chair, International Trade, Partner, Corporate
Elsa Manzanares is an experienced international trade and compliance
partner who advises clients on U.S. and international regulations
governing export of dual-use commodities, defense articles, software
and technology, including the International Traffic in Arms Regulations
(ITAR), the U.S. Export Administration Regulations (EAR), the U.S.
Foreign Trade Regulations, and the various embargo and sanctions
programs administered by the Treasury Department’s Office of Foreign
Assets Control (OFAC). With Export Control Reform (ECR) in place,
clients are concerned about consistency in their compliance with the
new rules. Since the effective date of ECR, Elsa has regularly assisted
companies plan for and implement procedures to mitigate the risks
arising in the transition.
In addition, as companies continue importing more products into the
United States, Elsa works to get clients up to speed on the regulations
administered by U.S. Customs and Border Protection (CBP), including
valuation, classification and country of origin/marking issues and
seizures
at
the
border.
Elsa
also
advises
clients
on
antidumping/countervailing duty matters before the U.S. Department
of Commerce and trade litigation in the U.S. Court of International
Trade.
She also frequently advises U.S. and foreign clients on compliance with
the U.S. Foreign Corrupt Practices Act (FCPA) and has represented
clients on covered transactions before the Treasury Department's
Committee on Foreign Investment in the United States (CFIUS).
Clients headquartered around the U.S. and abroad hire Elsa and her
international trade and compliance colleagues because of their broad
experience in all aspects of moving people and goods across borders.
For example, few FCPA lawyers in the Southwest have export controls,
ITAR, OFAC and EAR experience – but Gardere’s team is consistently
hired and referred because of this deep experience and coverage
addressing these issues in tandem, especially when clients are facing
the highest risk transactions. Few trade compliance lawyers also
handle customs and trade-related litigation in the Court of
International Trade, district courts, and courts of appeal – Elsa and her
team do.
She works across various industry sectors, including:











Aerospace
Automotive
Explosives
Firearms
Chemicals
Military training and services
Electronics
Oil and gas
Software and technology
Food and beverage

GARDERE WYNNE SEWELL LLP

AUSTIN

|

t 214.999.4172
f 214.999.3172
emanzanares@gardere.com

Dallas
3000 Thanksgiving Tower
1601 Elm Street
Dallas, Texas 75201
t 214.999.3000
f 214.999.4667

Houston
2000 Wells Fargo Plaza
1000 Louisiana Street
Houston, Texas 77002
t 713.276.5500
f 713.276.5555

Industries
Aviation
Chemical and Refining
Energy
Exploration and Production
Food and Beverage
Internet, eCommerce and
Technology
Manufacturing

Practices
Committee on Foreign
Investment in the United
States
Corporate
Cross-Border Transactions
Foreign Corrupt Practices Act
International
International Trade
Investigations, Examinations
and Compliance
North American Free Trade
Agreement

Education
J.D., The University of Texas
DALLAS

|

DENVER

|

HOUSTON

|

MEXICO CITY

|

gardere.com




Research and development
Banking

School of Law

As a former in-house counsel for a multinational company on trade,
corporate and litigation matters covering both Latin America and
Canada, Elsa has a unique understanding of how trade and compliance
matters can disrupt global business and operations. She is a sensitive
listener of clients’ needs and quick study who has a knack for
effectively communicating the best strategy and compliance path for
each client.

M.P.P., Harvard Kennedy
School
B.A., Yale University
 Economics
 History

Languages
Spanish

After law school, Elsa served as law clerk for U.S. District Judge David
Briones in El Paso, Texas and law clerk for Justice Ann C. McClure of
the Eighth District Court of Appeals of Texas. She is fluent in Spanish.

Professional & Community
Professional Affiliations








Member, State Bar of Texas
Member, American Association of Exporters and Importers (AAEI)
Member, International Compliance Professionals Association
(ICPA)
Member, American Bar Association
 Liaison, Organization of American States
 Member, Latin America and Caribbean Committee
 Member, International Trade Committee
 Member, Customs Committee
Member, Dallas Bar Association
Board Member, Law360's 2016 Editorial Advisory Boards
 International Trade

Honors & Awards




Recognized, Accomplished Latina Woman in the Law, The
University of Texas School of Law Chicano/Hispanic Law Students'
Association (March 2012)
Recognized, Texas Rising Stars, a Thomson Reuters business, as
published in Texas Monthly (2009, 2011, 2012)
 International Law

Community Involvement








Trustee, Girls Inc. of Metropolitan Dallas
 Chair, Latina Outreach Advisory Committee
Volunteer, Peace Through Business Program, Institute for the
Economic Empowerment of Women
Volunteer, Dallas Volunteer Attorney Program
Volunteer, North Texas Dream Team, Deferred Action for
Childhood Arrivals Legal Clinic
Member, Leadership Dallas (2015)
Fellow, Dallas Association of Young Lawyers (DAYL) Foundation
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Admissions



Texas State Courts
U.S. Court of International Trade

Sponsored Events




03.27.15
Gardere to Co-Host ITAR Boot Camp 2015
11.14.14
Gardere Hosting International Visitor Leadership Program
02.28.14
Gardere to Host ITAR Boot Camp 2014

Speaking Engagements






















03.13.17
Using ACE for Exports
2017 ICPA Conference
09.08.16
Hot Topics in International Trade: From Sanctions to Export
Controls and More
2016 HNBA Annual Convention
06.22.16
Technology and the Law
Hispanic National Bar Association
05.25.16
Cuba Sanctions: Navigating the Recent Changes
IBL Roundtable/IBLCT Meeting
04.09.16
Branding Yourself in New and Innovative Ways
State Bar of Texas Asian-Pacific Interests Section Annual
Conference
11.10.15
FCPA Compliance: Conducting Due Diligence on Third Parties
Association of Corporate Counsel Luncheon
10.26.15
You Sent What? To Where?! The US Sanctions and Their Impact
on US Exporters Today
2015 ICPA Fall Conference
10.22.15
From the Library to the Corner Office
SMU Dedman School of Law
07.25.15
Hispanic Hero
Hispanic Scholarship Fund's Youth Leadership Institute
01.31.15
Import/Export Laws: Overview of Export Control Reform
Border Law Conference
12.10.14
Export Control Compliance: Technology Transfers and Deemed
Exports
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Strafford CLE Webinar
11.18.14
Examining Export Control Reform: How are we Doing?
2nd ITAR Compliance West Coast Conference
10.31.14
Avoiding Common Mistakes in Global Trade Compliance
22nd Annual SMU Corporate Counsel Symposium
09.09.14
Avoiding Common Mistakes in Global Trade Compliance
Association of Corporate Counsel in Houston
07.16.14
Taking the Pulse of Export Control Reform: How are We Doing?
The Knowledge Group's Export Controls Webcast

Alerts
















08.18.16
BIS and DDTC Harmonize Destination Control Statements
08.15.16
BIS Redefines Key Terms
08.05.16
Shenzhen Foreign-Trade Zone Welcomes Gardere International
Trade Group
06.24.16
Morning Thoughts Changed From Breakfast to Brexit
04.05.16
Passenger Aircraft Sales to Iran Just Became Easier: OFAC Eases
Restrictions with General License I
03.17.16
US Issues Additional Revisions to Cuba Sanctions
01.27.16
US Further Relaxes Sanctions on Cuba
01.20.16
US Lifts Nuclear-Related Sanctions on Iran
09.22.15
Cuba Sanctions Update
08.04.15
Cuba Sanctions: Where Do We Stand Today?
08.14.14
US Department of Commerce Announces New Russian Energy
Sector Sanctions
05.27.14
Otters and Anchors: How to Secure International Trade
Compliance – and Stay Afloat

Publications




04.14.16
Cuba Sanctions Are Changing – But Don’t Break Out the Cigars
Yet: Despite Opening, Tourist Travel is Still Prohibited
Global Trade
01.11.16
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Getting to Know Your Business Partners: FCPA Due Diligence on
Third Parties
Pharmaceutical Compliance Monitor
12.08.15
Sanctions Compliance Issues for Non-U.S. Companies: U.S.
Sanctions Against Countries Like Iran and Cuba Have a Long
Reach
Global Trade 2015
12.03.15
Is Cuba Really Open for Business: Opportunities for U.S.
Businesses and Individuals Remain Limited
Global Trade 2015
04.02.15
US Seeks to Tackle Overseas Data Issues with LEADS Act
E-Commerce Law & Policy
09.08.14
Dangerous Liaisons – With Whom Do You Trade?
Texas Lawyer
05.30.14
Help! There’s an ITAR in my EAR
The Daily Bugle

News
















05.13.16
Elsa Manzanares Offers Advice for Companies Doing Business in
Cuba
04.11.16
Women’s Wear Daily Features Comments from Partners Elsa
Manzanares and Michelle Schulz
02.29.16
Partner Elsa Manzanares Selected to Law360 International Trade
Editorial Advisory Board
06.18.15
WorldECR Recognizes Gardere as a Top Law Firm for Export
Controls in the U.S.
08.11.14
Gardere Partner Elsa Manzanares Selected to the 40th Class of
Leadership Dallas
04.20.14
Partners Michelle Schulz and Elsa Manzanares Listed in Journal of
Export Controls and Sanctions
12.20.13
Texas Lawbook Covers Gardere's Addition of Three International
Trade Attorneys
12.03.13
Gardere Welcomes Three International Trade Attorneys in Dallas
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Jennifer H Burdman
PARTNER

CONTACT
WASHINGTON, D.C.
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006-4707
T: +1 202 626 2937
F: +1 202 626 3737
jburdman@kslaw.com

PROFILE
Jennifer Burdman is a partner in the firm's Washington, D.C. office, where she practices
in the Intellectual Property Group. An experienced trial lawyer, she has successfully
represented clients at the trial and appellate levels in complex, high-stakes litigations in
patent infringement, trade secret misappropriation, and contractual matters involving IP
rights, as well as before copyright tribunals in the United States. With her background
firmly rooted in science, she is able to quickly translate the technology from inventors to
the jury in a clear and understandable way.

PRACTICES
Intellectual Property
FDA & Life Sciences
Intellectual Property Arbitration
Music Rights, Media, Entertainment &
Sports
Trade Secrets & Non-Compete
Copyright

Noteworthy wins include a jury verdict of patent infringement resulting in over $34 million
in damages, a jury verdict of willful misappropriation of trade secrets with damages of
over $900 million, and the successful defense of a university against a patent licensee
seeking expanded rights relating to its sponsored research and license agreements.
She has also successfully litigated the allocation of over $300 million in cable copyright
royalties before the Copyright Royalty Board.
When not in the courtroom, Ms. Burdman regularly counsels clients on a broad range of
matters relating to the acquisition, protection, licensing, and enforcement of intellectual
property rights. She invests considerable time on-site with clients, strategizing about IPrelated matters and helping to implement those strategies in the business setting.
Ms. Burdman was recently profiled as a “Law360 Rising Star” and has been named to
Law360’s Intellectual Property Editorial Advisory Board (2016)
In 2015, The National Law Journal named Ms. Burdman a “Rising Star” in Washington,
D.C.
Ms. Burdman graduated from Dartmouth College with an A.B. in biochemistry and
molecular biology and received her J.D. from Fordham University School of Law.
Representative Experience




LifeNet Health v. LifeCell Corporation: No. 2:13-cv-00486 (E.D. Va.):
Represented LifeNet Health in patent infringement action involving the
preservation of soft tissue grafts, securing jury verdict of infringement and over
$34 million in damages. The verdict was featured by Law360 in an article on
November 18, 2014 and was featured in Law360’s Weekly Verdict Legal Lions
on November 20, 2014.
Medivation v. The Regents of the University of California, et al., No. CGC-11510715 (Cal. Superior Court, San Francisco): Represented The Regents of the
University of California and professor Dr. Michael Jung in a sponsored research
and licensing dispute against Medivation relating to chemical compounds for the
treatment of prostate cancer. Defeated all contract claims asserted by Medivation
against The Regents and prevailed in court trial on behalf of The Regents,
entitling it to $32 million in possible future payments pursuant to patent license.

Patents
ANDA Hatch-Waxman Litigation
Pharma/Biotech/Med Devices
E-Discovery
Licensing
Women in IP

MEMBERSHIPS
American Intellectual Property Law
Association (AIPLA)
New York Intellectual Property Law
Association (NYIPLA)
American Bar Association (ABA)
Hispanic National Bar Association
(HNBA)
Hispanic Bar Association of the District of
Columbia (HBA-DC)
Dartmouth Lawyers Association (DLA)
Association of University Technology
Managers (AUTM)
Intellectual Property Owners Association
(IPO)

EDUCATION
J.D., Fordham University School of Law
A.B., Dartmouth College

ADMISSIONS
District of Columbia
New York
U.S. Court of Appeals for the D.C. Circuit
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In jury trial successfully defended Dr. Jung against fraud claims for hundreds of
millions of dollars regarding rights to patented compounds.


U.S. Court of Appeals for the Federal
Circuit

U.S. Patent and Trademark Office
E.I. du Pont de Nemours and Company v. Kolon Industries, Inc., et al., No. 3:09cv-58 (E.D. Va.): Represented plaintiff DuPont in case alleging misappropriation
of over 100 trade secrets relating to KEVLAR® fiber technology in one of the
largest trade secret misappropriation cases in the United States. Obtained a $919 million verdict against Kolon for the theft of KEVLAR®
technology after a seven-week jury trial held in Richmond, Virginia. This case recently received The American Lawyer’s 2015 Legal
Award (Disputes: U.S.).



Distribution of the 2000 - 2003 Cable Royalty Funds (Docket No. 2008-2 CRB CD 2000-2003). Represented the U.S. commercial
television industry in hearings before the Copyright Royalty Board to determine the allocation of cable copyright royalties.



Morris Reese v. AT&T, et al., Case No. 2:07-CV-219 (E.D. Tex.); Morris Reese v. AT&T California, CV-11-01934 (C.D. Cal.); Morris Reese
v. AT&T California, et al., 2012-1048 (Fed. Cir.). Represented defendant in multi-defendant patent litigation involving call waiting with
caller ID telephony systems.



Bendix Commercial Vehicle Systems, et al. v. Haldex Brake Products, No. 1:09-CV-176 (N.D. Ohio). Represented plaintiffs in patent
infringement action involving air disc brakes for commercial vehicles, securing jury verdict of willful infringement, as well as an award of
attorneys' fees and permanent injunction.

Publications & Presentations


“Good or Bad? The Amended Federal Rules of Civil Procedure’s Impact on Intellectual Property Litigation,” Hispanic National Bar
Association Corporate Counsel Conference, Panelist, Las Vegas, Nevada, March 17, 2016.



“The State of Patent Law: The Interplay of Recent, Pending, and Proposed Changes,” Intellectual Property & Technology Law Journal,
Vol. 27, No. 10 (October 2015). Co-Authors: Jennifer H. Burdman and William J. Sauers



“Debate on Patent Reform Legislation Continues: What You Need to Know,” Bloomberg BNA Daily Report for Executives, 155 DER B-1
(August 11, 2015). Co-Authors: J.C. Boggs, Jennifer H. Burdman, and William J. Sauers.



“Patent Pending: The Outlook for Patent Legislation in the 114th Congress,” Client Alert (July 14, 2015). Co-Authors: J.C. Boggs,
Jennifer Burdman, Lloyd Hand, William J. Sauers, and Jeffrey Telep.



“Patent Licensing Strategies and Litigation Avoidance in Light of Changing Patentability Standards,” Fourth Annual King & Spalding
Patent Seminar, Speaker, Munich, Germany, May 6, 2015.



“Pharma Innovation and Litigation Avoidance Strategies” – Pharma U West, Speaker, San Francisco, California, March 2015.

NEWS & INSIGHTS
NEWS

10 Aug 2016

Benchmark Litigation Names Seven King & Spalding Lawyers to Under 40 Hot List

11 Apr 2016

Rising Star: King & Spalding's Jennifer Burdman | Law360

31 Mar 2016

Five King & Spalding Partners Named Law360 Rising Stars

07 Mar 2016

Multiple King & Spalding Attorneys to Serve on Law360 Editorial Advisory Boards

06 Mar 2016

Peg Brivanlou to Co-Host Women in Licensing-DC Meeting

27 Oct 2015

King & Spalding Women in IP Group Takes Part in ChIPs Global Summit

14 Sep 2015

DC's Rising Stars - Jennifer Burdman | National Law Journal

11 Dec 2014

King & Spalding Snag IP Duo From Crowell & Moring | Law360

10 Dec 2014

King & Spalding Expands IP Practice into Washington, D.C.

PUBLICATIONS

11 Apr 2016

Rising Star: King & Spalding's Jennifer Burdman
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30 Dec 2015

Intellectual Property Newsletter - November/December 2015

01 Oct 2015

The State of Patent Law: The Interplay of Recent, Pending, and Proposed Changes | Intellectual Property & Technology
Law Journal

28 Sep 2015

Intellectual Property Newsletter - September/October 2015

12 Aug 2015

Debate on Patent Reform Legislation Continues in Congress: What You Need To Know | Bloomberg BNA Daily Report
for Executives

13 Jul 2015

Patent Pending: The Outlook for Patent Legislation in the 114th Congress

EVENTS

16 Sep 2016

ChIPs Women in Tech, Law and Policy Global Summit

15 Sep 2016

ChIPs Women in Tech, Law and Policy Global Summit

07 Apr 2016

West Coast Pharma & Medical Device University

28 Oct 2015

ChIPs Women in IP Global Summit 2015, Tenth Anniversary Celebration

27 Oct 2015

ChIPs Women in IP Global Summit 2015, Tenth Anniversary Celebration

06 May 2015

King & Spalding Patent Seminar: A Summary of Recent Developments
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Gema Martinez, LLM MIB
Gema Martinez is a Cuban-American attorney trained on American and Cuban Law. Ms.
Martinez has extensive experience with the new regulations concerning commercial transactions
between USA – Cuba. This process involves dealing with the Office of Foreign Assets Control
and Department of Commerce in order to obtain licenses to conduct business in Cuba. Ms.
Martinez is also involved in providing guidance to companies and individuals who are trying to
succeed in penetrating the Cuban market. Her knowledge of Cuban and USA Laws and Culture
makes this possible.
Ms. Martinez was born in Cuba were she obtained her first law degree from the University of
Havana. After moving to Miami, she went back to Law School at the University of Miami and
obtained an LL.M. degree in International Law. She also holds a Master’s degree in
International Business (MIB) from The College of Business Administration at Florida
International University (FIU). This extensive diverse knowledge has given her the skills
necessary to conduct business across borders and succeed in a multicultural environment; giving
her a competitive advantage when dealing with American and international companies, guiding
them to do business in Cuba.
Experience:
International Business Law
Business law in Cuba
Commercial and Marketing strategies
Education:
University of Miami School of Law, Coral Gables, Florida. LL.M. International Law December
2013
Florida International University, Miami, Florida. Master of International Business, December
2011
University of Havana, Havana, Cuba. Juris Doctor July 1993
Lectures &
Panelist, “Las leyes y el desarrollo de los negocios Internacionales en Cuba” (Law and
International Business Development in Cuba), May 20 and 21 of 2015, Universidad de Valencia,
Valencia, España
Judge,
“Jornada de innovación” (Day of Innovation), May 22 of 2015, Universidad de
Valencia, Valencia, España
Certifications:
Certificate in International Financial Reporting (CertIFR) awarded by the Association of
Chartered Certified Accountants (ACCA)
Languages: Spanish (native) and English (fluent)

Zuraya Tapia-Hadley, LLM
Vice President Public Affairs, UPS

TION
As Vice President for Public Affairs at UPS, Zuraya puts to work her blend of experience
in international law, as a congressional staffer, and leader of a national Hispanic
organization. She currently works with governments and organizations to advance
international trade and other policy priorities for UPS. Her responsibilities focus on liaising
with members of the U.S Congress, government officials from Latin America, and national
Hispanic organizations on behalf of UPS. Another important element to the role is being
an active part of UPS’ Latino Business Resource Group, CRECER, to carry out internal
and external community service leveraging UPS’ global platform. A Mexican immigrant
herself, prior to joining UPS Zuraya linked Mexican diaspora located in the U.S. with
opportunities to join development projects and non-profit organizations in Mexico as
Director of the Mexican American Leadership Initiative of the U.S.-Mexico Foundation,
operating binational delegations as well as diaspora initiatives with the Department of
State Bureau of Public Affairs. Zuraya also developed national leadership and advocacy
programs as Executive Director of the Hispanic National Bar Association, and developed
economic and immigration policy positions from a hemispheric and regional perspective
while at NDN, a Washington, DC think tank. Zuraya started her career in private law
practice at Pillsbury Winthrop in the international trade department and served as
committee staff in the U.S. House of Representatives Small Business Committee. Zuraya
currently serves on a number of local community organizations, was appointed to the
Virginia Latino Advisory board by Governor Terry McAuliffe, and was recently recognized
by the Huffington Post as one of the “Top 40 Latinos under 40 in Foreign Affairs.” She
earned her Licenciatura en Derecho from the Universidad de las Americas, Puebla and
her Master of Laws (LLM) from Georgetown University Law Center. Most important to
Zuraya is being the wife of Ross Hadley and mother to James and Sebastián, with whom
she resides in Arlington, VA.
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Cuba Update: Obama Administration Makes
Further Policy Changes
Arnold & Porter Advisory
By John P. Barker, John B. Bellinger, III, Raul R. Herrera, Arturo Caraballo, Tom McSorley

Coinciding with President Obama's historic trip to Cuba and
reports of high-profile, US government approved agreements
between US corporations and the Cuban government, the
administration has made a number of additional changes to the
Cuban Assets Control Regulations (CACR) administered by the
Office of Foreign Assets Control (OFAC)1 and the Export
Administration Regulations (EAR) administered by the Bureau of
Industry and Security (BIS) at the Department of Commerce.2
While none of the changes represent more than incremental
loosening of the embargo (consistent with similar policy changes
that have been implemented since January 2015), they provide
significant new opportunities for US persons to transact with
Cuban nationals and to travel to Cuba, and for US companies to do
business there. The changes also provide for the authorization and
unblocking of previously prohibited so-called "U-Turn"
transactions involving transfers between third countries
involving Cuba that do not originate or terminate in the United
States.
Expanded travel license. US persons are now authorized to
travel to Cuba, in addition to the previously granted
authorizations, to engage in "people to people" educational
exchanges which is defined to include any activities intended to
"enhance contact with the Cuban people, support civil society in
Cuba, or promote the Cuban people's independence from Cuban
authorities." This provision is broad and may authorize many
types of travel to Cuba that involve contact with Cuban nationals,
although there are some requirements, such as having a full-time
itinerary that shows "meaningful interaction" between the
traveler and Cubans.
Establishing a Presence in Cuba. US entities engaged in
certain additional activities now have a clear authorization to
establish a business presence in Cuba:
exporters of goods authorized for the export or re-export to Cuba by
the CACR (subject to certain limitations);
entities providing authorized mail or parcel transmission
services;

entities providing authorized cargo transportation services; and
providers of authorized travel and carrier services.
Additional US entities have also been authorized to establish a
"physical presence" in Cuba, such as a branch, office, joint
venture, or agency or other business relationship, to the extent
that the entities' activities are authorized by another provision in
the CACR, including:
entities engaging in non-commercial activities under the
"Support for the Cuban People" authorization;
entities engaging in authorized humanitarian projects; and
private foundations or research or educational institutions
engaged in authorized activities in Cuba.
In addition, a companion change was made to the EAR, under
which US persons may now export to Cuba items for use in
establishing and maintaining the physical presence authorized
by the new amendments to the CACR. This includes any items
designated EAR99 or only controlled on the Commerce Control List
(CCL) for "anti-terrorism" reasons. The result is that a wide swath
of ordinary office supplies and equipment may now be brought to
Cuba to aid in establishing an authorized office.
Payment of salaries to Cuban nationals in the United
States. OFAC has expanded the general license that governs the
presence of Cuban nationals (in a "non-immigrant" status) in the
United States. This general license now includes express
authorization for such persons to receive a "salary or other
compensation . . . consistent with the individual's non-immigrant
status or non-immigrant travel authorization, provided that the
national of Cuba is not subject to any special tax assessments by
the Cuban government in connection with the receipt of the salary
or other compensation." (Importantly, this also authorizes banks
to permit Cuban nationals to open and maintain bank accounts at
US financial institutions.) For entities with a presence in the
United States, this significantly opens the door to entering into
employment relationships with Cuban nationals (on a
non-immigrant basis).
Changes for banks and financial institutions. The CACR was
substantially amended to permit banks to engage in transactions
involving Cuban nationals, particularly expanding the
permissibility of such transactions involving third countries.
Notably, US banks may now engage in so-called "U-Turn" funds
transfers originating and terminating outside of the United
States, provided that neither the originator nor beneficiary is a US
person. In other words, US banks may now clear US dollar
transactions involving non-US persons notwithstanding the
Cuban embargo. This provision also provides for the unblocking of
funds that were previously blocked because of the prohibition on

U-Turn transactions.
US banks are now also permitted to process and give value to US
dollar monetary instruments presented for processing in thirdcountry banks that originated from a Cuban financial institution,
if the transaction is authorized or exempt from the CACR. For
example, US banks can now process such transactions involving
authorized US travelers under the CACR or third-country travelers
not subject to the CACR at all.
Importation of Cuban-origin Software. Cuban-origin software
may now be imported into the United States.
Shipping. Both the EAR and CACR were amended to provide for
the temporary sojourn to Cuba of vessels containing US cargo
destined for third countries provided that such cargo departs with
the vessel at the end of its temporary sojourn to Cuba, does not enter
the Cuban economy, and is not transferred to another vessel while
in Cuba.
Grants and Awards. The CACR has been amended to provide for
educational grants, scholarships, or awards to a Cuban national.
For example, Cuban nationals may now receive scholarships to
pursue their degree. OFAC has also clarified that an existing
authorization for grants and awards includes grants or awards for
humanitarian projects in or related to Cuba that are "designed to
directly benefit the Cuban people[.]"
Although these and the many other changes to the Cuban embargo
that have been implemented by the administration since January
2015 offer a wide array of opportunities for US persons to engage
and do business in Cuba, the Cuban embargo remains in full
effect. For US persons, only what is expressly authorized or
licensed is permitted. Accordingly, it is important to carefully
assess any proposed transaction before investing resources in
activities in or involving Cuba that may not be permissible.
1 S e e 81 Fed. Reg. 13989 (March 16, 2016).
2 S e e 81 Fed. Reg. 13972 (March 16, 2016).
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Bilateral Agreements

This BNA Insights article by John P. Barker, John B. Bellinger III, Arturo Caraballo and
Raul R. Herrera of Arnold & Porter LLP examines new regulations that took effect in September, which further ease restrictions on commerce and financial activity between the U.S.
and Cuba and can be seen as the most comprehensive to date. The authors discuss the possible impact of these changes on U.S.-Cuba exchanges in a variety of activities, how economic relationships could be expanded and what legal and practical hurdles still remain.

Obama Administration Expands Opportunities for Economic Engagement and Other
Exchanges Between the U.S. and Cuba

BY JOHN P. BARKER, JOHN B. BELLINGER III,
ARTURO CARABALLO AND RAUL R. HERRERA

O

n Dec. 17, 2014, President Obama announced a
policy to begin to normalize relations between the
U.S. and Cuba. In January 2015, the administration promulgated an initial set of changes to the Cuban
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Assets Control Regulations (‘‘CACR’’) and the Export
Administration Regulations (‘‘EAR’’) designed to advance the president’s announced policy.
On Sept. 18, 2015, the Obama administration announced a series of additional changes to the CACR and
the EAR. The new regulations, promulgated just eight
months after the initial rule changes announced in
January, are designed to further loosen restrictions on
commerce and financial interactions, among other
things, between the U.S. and Cuba. In many ways, these
rule changes, which took effect on Sept. 21, 2015, are
even more comprehensive than the changes that were
announced in January.
This article discusses the new rule changes and their
potential impact on commerce, banking and other exchanges between the U.S. and Cuba.

Telecommunications, Internet Based Services. In an effort to promote the free flow of information to and from
Cuba, the changes effected by the administration under
ISSN 1098-4240

2
the new rules have the potential to impact dramatically
U.S. involvement in the development of the telecommunications and internet sectors in Cuba. The rule
changes that were announced in January 2015 expanded the ability of persons subject to U.S. jurisdiction
to enter into commercial transactions to provide certain
telecommunications services in and to Cuba, as well as
export and re-export certain telecommunications items
and related services.1
The new rules go a step further by allowing persons
subject to U.S. jurisdiction to establish a business presence on the island through the establishment of subsidiaries, branches, offices, joint ventures, franchises,
agencies or other business relationships with Cuban nationals or entities, including state-owned companies,
for the purpose of engaging in authorized telecommunications and internet-based activities. The new rule
changes are designed to create new opportunities for
U.S. telecommunications companies and internet-based
businesses to participate in the development of Cuba’s
telecommunications sector.
For example, under the new rules a U.S. telecommunications company may now enter into a joint venture
agreement or become the co-owner of a separate Cuban
entity (an ‘‘empresa mixta’’) with Empresa de Telecomunicaciones de Cuba, S.A. (ETECSA), the stateowned telephone company in Cuba, for the provision of
authorized telecommunications services on the island.
The question that remains to be answered is whether
and to what extent the Cuban government will allow
U.S. companies to play a meaningful role in that development.

Physical Presence in Cuba. Among the most important
of the changes announced by the administration, the
new rules now allow certain U.S. entities to establish a
physical presence in Cuba under a general license.
These entities will now be able to lease office space,
warehouses, retail outlets and other facilities in Cuba;
employ Cuban nationals, as well as U.S. citizens, for
their Cuban operations; open and maintain bank accounts at Cuban financial institutions; and market their
physical presence in Cuba.2
The following types of entities may establish a physical presence in Cuba for the purpose of carrying out activities otherwise permitted under the CACR and the
EAR:
s news bureaus;
s exporters of certain goods (e.g., food, medicines
and medical devices, building materials, telecommunications devices, and aviation and vessel safety equipment);
s providers of mail and parcel delivery services and
cargo transportation services;
s providers of certain telecommunications and
internet-based services;
s educational organizations;
s religious organizations; and
s travel and carrier service providers.3

Under the new rules, a U.S. exporter that is permitted to export products to Cuba under a license from the
Department of Commerce would be able to establish an
office in Havana, lease a warehouse in which to store its
products on the island, hire a Cuban accountant to
work in its office and purchase supplies from Cuban
vendors.
Under the new rules, U.S. exporters of food, telecommunications providers, mail and parcel delivery services, universities, airlines and cruise lines, among others, will similarly be able to establish a physical presence and engage in a variety of economic transactions
within Cuba. As discussed more fully below, however,
these companies will still be limited in terms of the
kinds of activities that they may engage in directly in
Cuba.

Banking. The new rules increase the availability of
banking among U.S. and Cuban nationals and financial
institutions in the two countries. Under the January
2015 rule changes, U.S. banks were permitted to enter
into correspondent banking relationships with Cuban
banks. Now, U.S. banks may open accounts for Cuban
nationals while present in the United States,4 and U.S.
persons may open accounts at Cuban banks for permitted travel to Cuba.5 U.S. businesses authorized to establish a physical presence in Cuba may also open bank accounts at Cuban banks.6
Although the January 2015 rule changes permitted
U.S. financial institutions to establish correspondent
banking relationships with their Cuban counterparts,
only one U.S. bank—Stonegate Bank in Florida—took
advantage of the rule change. It will remain to be seen
whether the new rule changes will encourage U.S. financial institutions to begin to explore engaging in permitted financial interactions involving Cuban nationals.
Those that choose to participate will need to carefully
review their compliance programs, including their
‘‘know your customer’’ policies, to ensure that they do
not violate the myriad regulations that will continue to
apply to them.
Remittances. Under the rule changes that were announced in January 2015, the maximum amount that
U.S. persons could remit to Cuban nationals per consecutive three-month period was raised from $500 to
$2,000. Under the new rules, that limit has been removed entirely. Now, U.S. persons may make unlimited
donative remittances to Cuban nationals, so long as
they are not prohibited officials of the Cuban government or prohibited members of the Cuban Communist
Party.7 U.S. financial institutions, including registered
broker-dealers and registered money transmitters, will
continue to be authorized to collect, forward and receive authorized remittances. U.S. financial institutions
will also be permitted to unblock funds that had been
frozen previously due to the limitations that existed under the prior rules.8
Cuba has a population of more than 11 million
people,9 including an estimated 500,000 self-employed
entrepreneurs called ‘‘cuentapropistas.’’ The elimina4

See 31 CFR § 515.571(a)(5) and (b).
See 31 CFR § 515.560.
See 31 CFR § 515.573(a)(5).
7
See 31 CFR § 515.570(b).
8
See 31 CFR § 515.570(h).
9
http://data.worldbank.org/indicator/SP.POP.TOTL.
5
6

1
2
3

See 31 CFR § 515.542 and 515.578.
See 31 CFR § 515.573.
See 31 CFR § 515.573(b).
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tion of limits on donative remittances to Cuba could
have a dramatic effect on the flow of U.S. dollars directed toward the island. Increased levels of remittances to Cuba’s expanding corps of cuentapropistas
could have an important effect on the growth of small
businesses on the island. U.S. financial institutions,
such as money transmitters, involved in the collection,
transmission and receipt of remittances also stand to
benefit from increased activity under the new rules.

Opportunities, Limitations. The new rules promulgated
by the Obama administration create a number of opportunities for U.S. companies to play a significant role in
Cuba’s economic transformation. The fact that they are
now allowed to conduct certain activities in Cuba does
not, however, mean that U.S. entities will immediately
avail themselves of the Cuban market. Many observers
have noted that Cuba still represents a very limited market for U.S. businesses due to the continuation of most
aspects of the U.S. trade embargo, including the travel
ban and restrictions on financing of U.S. exports to
Cuba, as well as the limited buying power that exists on
the island.
It is important to note, for example, that for years
U.S. news organizations have been permitted to engage
in many of the same kinds of activities now being expanded to apply to other types of U.S. businesses, yet to
date few U.S. news organizations have chosen to do so.
Similarly, although U.S. banks were permitted to establish correspondent banking relationships with Cuban banks commencing in January of this year, we are
aware of only a single bank that has taken advantage of
that opportunity to date. It will remain to be seen how
quickly other U.S. businesses will move to take advantage of the new rules.
It is also important to note that real limitations exist,
both in terms of the kinds of U.S. entities that may establish a physical presence in Cuba and the kinds of activities in which those U.S. entities may engage in Cuba.
These limitations exist under U.S. law, as well as the internal laws of Cuba. For example, the universe of U.S.
companies that are permitted to establish a physical
presence in Cuba is limited to those that are expressly
identified in 31 CFR § 515.573(b) (i.e., news bureaus,
exporters of authorized goods, mail and parcel carriers,
cargo transporters, telecommunications and internet
companies, entities engaged in educational activities
and religious organizations).
Even those U.S. companies that are permitted to do
business in Cuba must be careful not to engage in activities that may be specifically prohibited under U.S.
law. For example, U.S. exporters that are authorized to
sell food to importers in Cuba, including Empresa Cubana Importadora de Alimentos, S.A. (Alimport), the
Cuban state-owned food importer, are still limited in
their ability to provide financing terms to those Cuban
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importers.10 Many observers have noted that, in recent
years, this limitation has become a real obstacle to U.S.
exporters’ ability to compete with exporters from other
countries that are not subject to a similar limitation.
U.S. companies doing business in Cuba will also be
subject to other legal limitations that exist under Cuban
law. The Cuban foreign investment law that was enacted in 2014 generally allows foreign businesses to operate in Cuba under: (i) joint ventures consisting of foreign and Cuban persons or entities (called ‘‘asociaciones económicas internacionales’’); (ii) as shareholders
of Cuban entities (called ‘‘empresas mixtas’’) in coownership with one or more Cuban persons or entities;
or (iii) through subsidiaries, affiliates, branches, agencies or other similar structures which are wholly-owned
by the foreign business.
The law also requires that foreign businesses seeking
to engage in business activity in Cuba be approved by
the Cuban government in accordance with procedures
established under the law. Accordingly, there is no
guarantee that a U.S. business that is authorized to establish a physical presence in or otherwise transact
with Cuba under U.S. law would be permitted to do so
under Cuban law.
U.S. companies that choose to enter into business relationships with state-owned Cuban entities must also
consider the litigation risk of claims or attachment actions that may be filed by holders of default judgments
against the Cuban government. In the past, holders of
such default judgments (based on claims against Cuba
for alleged acts of terrorism) have sought to attach the
assets of state-owned companies in order to satisfy their
claims.
In addition, the Cuban government is heavily involved in commercial activity on the island through its
vast network of state-owned entities. Inevitably, U.S.
companies seeking to do business in Cuba will be required to engage with Cuban state-owned entities and
officials of the Cuban government who represent them.
These companies are well advised to ensure that their
Foreign Corrupt Practices Act compliance programs adequately address the risks inherent in doing business in
such an environment.
Although the Obama administration’s most recent
regulatory changes regarding Cuba are designed to expand opportunities for engagement by U.S. individuals
and companies in a variety of activities in Cuba, legal
and practical hurdles remain. These will require careful
analysis and consideration before U.S. companies commit significant resources to the island.
10
See 31 CFR § 515.533, which requires that U.S. exporters
of authorized items to Cuba either (i) receive cash in advance
of title transfer of those items or (ii) obtain financing from certain financial institutions located in third countries.
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World Customs Organization declares 2016 to be the year
of Digital Customs
November 13, 2015

The Secretary General of the WCO, Kunio Mikuriya, announced today that 2016 will be dedicated to
promoting the digitalization of Customs processes under the slogan “Digital Customs: Progressive
Engagement.” WCO Members will have the opportunity to showcase and further promote their use of
Information and Communication Technologies (ICT).
The term Digital Customs refers to any automated or electronic activity that contributes to the
effectiveness, efficiency, and coordination of Customs activities, such as automated Customs
clearance systems, the Single Window concept, electronic exchange of information, websites to
communicate information and promote transparency, and the use of smart phones.
This new era of Digital Customs has transformed the way that Customs operates. Ultimately, it ensures
progression – the enhanced ability of Customs Administrations to communicate, process goods,
receive and exchange information, coordinate border activities, collaborate on law enforcement
actions, and promote transparency. Improved technologies thus have the ability to positively impact
and transform the Customs landscape through:


Improved compliance as a result of increased access to regulatory information and functions, as well
as services, on the part of all international trade stakeholders; • Faster clearance times for legitimate
trade;



Enhanced coordination between Customs units, as well as between Customs and other border
regulatory agencies at the national and international level;



Increased transparency in regulatory processes and decision-making; • The use of performance
measurement to improve Customs procedures and levels of integrity, such as through the techniques
presented in the WCO Performance Measurement Contracts (PMC) Guide;



Enhanced detection of irregularities and illicit consignments through the collection and analysis of
data.
Such positive outcomes will contribute significantly towards the realization of Customs’ objectives,
including improved revenue collection, border security, the collection of trade statistics, and trade
facilitation. “Border agencies are increasingly embracing digitalisation to enhance their effectiveness
and efficiency.

The WCO has an extensive portfolio of instruments and tools to support WCO Members in their efforts
to further adopt Digital Customs.” said WCO Secretary General Kunio Mikuriya.
“Over the course of 2016, I invite all WCO Members to promote and share information on how they
are implementing and using digital technologies to advance and achieve their objectives.” Mr. Mikuriya
added.
The WCO’s annual theme will be launched on International Customs Day, which is celebrated annually
by the global Customs community on 26 January in honour of the inaugural session of the Customs
Co-operation Council (CCC) which took place on 26 January 1953.
The WCO invites the Customs community to mark 26 January 2016 in their diary.

Cross-border E-commerce Trade – Engine for Growth
December 8, 2014

Proposals for Reducing Supply Chain Barriers
Position Paper by the Global Express Association (GEA)1
November 2014
Opportunities
E-commerce ─ broadly defined as the use of the Internet as a platform for sales, sourcing, and
exchange of market information ─ will play an increasingly important role in supporting global
economic growth. According to the McKinsey Global Institute the share of e- commerce of total goods
trade has grown from 3.0% in 2005 to 12.1% in 2012.2 The global e-commerce market is expected to
reach US$ 1.5 trillion, up by 20.2% from 2013. The average growth rate between 2012 and 2017 is
estimated at 17.4% and the global sales in 2017 are expected to exceed US$ 2.3 trillion. The economic
changes brought by e- commerce have already had a large impact on the changing role of the regions
in the global economy, for example, with the e-commerce markets in the Asia-Pacific region expected
to surpass for the first time those in North America in 2014.3
Governments around the world have recognized e-commerce as an engine of future economic growth
and need to adopt policies that will stimulate the growth of e-commerce in their economies while
ensuring compliance with relevant laws and regulations. The policy implications of e-commerce are
no doubt complex but policy makers have a unique opportunity to embrace a different way of doing
business and develop regulatory policies to grow e-commerce in a sustainable manner for their
respective economies.
To take full advantage of the information and communication advances of the internet, producers and
consumers of physical goods must have access to efficient, reliable transportation networks. The
internet is global, so those transportation networks must also be global. The movement of physical
goods is logistics. According to the World Bank, “the importance of good logistics performance for
economic growth, diversification, and poverty reduction is now firmly established.”4 The link between
the availability of efficient logistics services and economic growth has been demonstrated in numerous
economic studies, and the rise of e-commerce will strengthen that link.
Challenges

The physical flow of goods across borders resulting from e-commerce trade is facing the same
challenges as the traditional flow of goods in terms of cost and time of border formalities. The main
problems at the border are regulatory – laws, policies, processes and procedures that slow down the
movement of goods. The World Economic Forum’s Enabling Trade Report 2013 estimates that
lowering supply-chain barriers could increase e-commerce cross-border trade by as much as 60%80%. The express delivery industry strongly encourages Governments to adopt and implement
international agreements such as the WTO Trade Facilitation Agreement and the WCO Revised Kyoto
Convention5.
Complicated border clearance procedures are a problem for all international trade, but they can be an
even greater obstacle for small and medium size companies (“SMEs”). The high costs of determining
import requirements and completing excessive paperwork hampers e-commerce. Retailers risk their
reputations – and in the case of SMEs often their very survival – with customs holds, late deliveries,
or inefficient return procedures ─ all of which are common in many regions. Retailers in particular are
most concerned about the quality of fulfilling an order – the more important part of their interaction with
their customers.
For e-commerce to be successful, the cost associated with fulfilling the order must be worth it in the
eyes of the customer. The Organization for Economic Co-operation and Development (OECD) has
estimated that customs barriers can add up to 24 percent premium onto the price of goods sold6.
Striving to simplify, standardise and harmonise customs procedures across the world would greatly
simplify trade and have a direct positive impact on costs.
Governments and multinational companies were once the only actors involved in cross- border
exchanges, but today digital technologies enable even the smallest company or individual
entrepreneur to be a “micromultinational” that sells and sources products, services, and ideas across
borders. Traditional business models are being challenged by micro-scale activities ranging from
micro-work to micropayments and microshipments.7
This shift to smaller shipments, in particular, those between businesses and consumers (B2C), has
created additional challenges for Industry and Governments. According to the McKinsey Global
Institute, more than 90 percent of eBay commercial sellers export to other countries, compared with
an average of less than 25 percent of traditional small businesses. Online platforms enable even the
smallest SMEs and even individuals to become micro-multinationals. Thus, countries that want to
stimulate growth within their SMEs should see global e-commerce as an extraordinary opportunity.
SME wholesalers, retailers and manufacturers can all benefit from e-commerce.

Governments have a legitimate interest in controlling their borders to prevent fraud, revenue leakage,
IPR violations or other illicit trade. E-commerce may present new challenges and concerns for customs
agencies, but e-commerce transactions are no more risky than other international transactions. They
simply involve new participants in the global economy. It is also important to keep in mind that the
volumes of cross-border e-commerce, while growing, are still a tiny fraction of global trade. Erecting
new barriers against e-commerce shipments, which many countries are doing, will only impede the
growth of legitimate e-commerce business while having very little impact on illicit shipments.
Instead, governments should use intelligence led and risk-based selectivity and targeting and seek
the cooperation with legitimate traders to identify and target high-risk shipments. Now is the time for
collaboration between shippers, carriers and border agencies to assess the risks and opportunities
presented by e-commerce and to design smart and effective policies that both secure and facilitate
the growth of this incredibly important economic activity.
Industry Action
The four express delivery companies represented by the Global Express Association (GEA) are
committed to cooperate with Customs to address e-commerce related offences as trustworthy
partners. We are assisting Customs as follows:


Advance electronic shipment information: Express delivery companies transmit electronic information
in advance of arrival of shipments so that Customs can perform risk assessment and target shipments
for further examination.



Risk assessment: Express delivery companies conduct risk assessment and validation of the data
provided by the shipper based on plausibility checks, incl. unacceptable goods descriptions such as
those published by Customs.



Track and Trace systems allow packages identified by Customs as suspicious to be removed from
traffic flows and provided to Customs officers for further examination.



Facilities: Express delivery companies provide Customs officers at express delivery hubs with
adequate facilities and equipment for them to identify and examine suspect shipments efficiently.



Information on shippers and consignees: Express delivery companies provide Customs
administrations with available relevant information that may legally be disclosed on shippers and
consignees of shipments identified as containing offending goods.



Close accounts of customers publicly identified by Customs as repeat offenders. However, there are
practical limits to what express delivery companies can do, such as



Express delivery companies are not originators of information about shipments. There are clearly limits
on the quantity of information that can be obtained from customers;



Express delivery companies are not law enforcement agencies. They are subject to national data
protection and commercial information confidentiality rules. Customs are the competent authority to
enforce laws, conduct risk assessments, and making seizures of illegal items.
Recommendations for Border Agencies/Governments
While there are many regulatory challenges in B2C e-commerce trade, including important issues such
as taxation and consumer protection, regulators should work with responsible suppliers to lower the
impediments to B2C e-commerce. Fair competition among public and private delivery service
providers will reduce transportation costs, increase quality of service and promote the growth of ecommerce. Allowing consumers to make their own choices about where to shop not only improves
citizens’ lives, it also lowers costs and drives efficiency throughout the economy. The following are our
recommendations on how e- commerce supply chain barriers can be addressed:

1. Implement the WCO Immediate Release Guidelines, including commercially meaningful de minimis
thresholds for all Customs and taxes;
2. Use risk management to address revenue, safety and security concerns and seek cooperation with
express carriers to improve targeting;
3. Provide equal and fair border treatment to public and private delivery service providers;
4. Enable electronic filing and e-payment, preferably through a single window;
5. Simplify exporter/importer registration and power of attorney requirements;
6. Implement simplified process for returned shipments;
7. Apply pre-arrival processing and separate release from clearance;
8. Adopt simplified rules of origin procedures, including self-certification of country of origin;
9. Adopt time-definite release commitments;
10. Provide for 24 x 7 border clearance, where possible and required by business.

1. The Global Express Association is the trade association of the global express carriers: DHL Express,
FedEx Express, TNT and UPS.
2. Global flows in a digital age: How trade, finance, people, and data connect the world economy,
McKinsey Global Institute, April 2014
3. eMarketer, Jan 2014, www.emarketer.com

4. World Bank “Connecting to Compete 2014: Trade Logistics in the Global Economy”
5. International Convention on the Simplification and Harmonization of Customs Procedures (Revised
Kyoto Convention), adopted by the World Customs Organization in June 1999
6. EvdokiaMoï seandFlorianLeBris(2013),”TradeCosts:Whathavewelearned?ASynthesisReport”,OECD
TradePolicyPaperNo.150
7. Global flows in a digital age: How trade, finance, people, and data connect the world economy,
McKinsey Global Institute, April 2014
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ANALYSIS OF TRADE FACILITATION MEASURES IN THE ATF COMPARED TO WCO
INSTRUMENTS AND TOOLS:
Analysis of Trade Facilitation measures in Section I of the ATF
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Background
1.

The December 2013 Policy Commission welcomed the WTO Agreement on Trade
Facilitation (ATF) adopted at the WTO’s Ninth Ministerial Conference in Bali (Indonesia)
held from 3 to 7 December 2013, by issuing the Dublin Resolution1. Full implementation of
the Trade Facilitation Agreement will contribute to economic growth and recovery,
improved revenue collection and alleviation of poverty.

2.

The Ministerial Decision highlights the role of the WCO in implementation and
administration of the Trade Facilitation Agreement. As Customs is the key implementing
agency of the ATF, it is therefore essential that the WCO and its Members collectively
ensure smooth, effective and harmonized implementation of the ATF.

3.

The purpose of this document is to provide more information on the role of Customs
and the WCO in implementing the ATF, and the possible implications in terms of
implementation guidance provided through the draft Analysis of trade facilitation measures
embodied in Section I of the ATF.

1

The Dublin Resolution can be found on the WCO web site:
http://www.wcoomd.org/en/media/newsroom/2013/december/policy-commission-resolution.aspx
For reasons of economy, documents are printed in limited number. Delegates are kindly asked to bring their copies
to meetings and not to request additional copies.
Copyright © 2014 World Customs Organization. All rights reserved. Requests and inquiries concerning translation,
reproduction and adaptation rights should be addressed to copyright@wcoomd.org.
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The role of Customs and the WCO in implementation of the ATF
4.

Customs is the key border agency responsible for all international trade transactions
and is the central government administration responsible for implementing the WTO
Agreement on Trade Facilitation. With that in mind, the WCO has continuously in the past,
and especially through the Permanent Technical Committee, encouraged its Members to
take an active approach towards the WTO Trade Facilitation negotiations, both at national
level (i.e. through trade facilitation committees) and in Geneva where the negotiations took
place.

5.

Customs administrations of many WTO Members have made positive contributions
to the WTO Trade Facilitation negotiations finalized with the conclusion of the Agreement
on Trade Facilitation. Engagement of Customs in the negotiating process has ensured
that the WTO Agreement is consistent with WCO tools and programmes on trade
facilitation and compliance which they have been developing and implementing in the past
years. Those include the amended International Convention on the Simplification and
Harmonization of Customs Procedures (Revised Kyoto Convention, RKC), but also the
Data Model, the Time Release Study, etc. The mentioned instruments and tools, including
many more, are now embodied in the WCO Economic Competitiveness Package.

6.

Article 13.2 of the ATF requires each Member to establish and/or maintain a national
committee on trade facilitation or designate an existing mechanism to facilitate both
domestic coordination and implementation of ATF provisions. Having in mind the central
role of Customs, it is necessary to ensure appropriate level of involvement and
competencies in this committee. The ability of the Customs administrations to successfully
implement ATF provisions will depend largely on their direct engagement, agility and
cooperation with other Customs administrations.

7.

Many of the WCO Members can rightfully say they have already implemented trade
facilitation measures now agreed at the WTO. However, the ATF will now bring the
necessary level of political will to further progress the trade facilitation agenda, especially
in terms of bringing together all relevant border agencies and ensuring efficient
Coordinated Border Management.
Coming into force of the ATF

8.

In accordance with the WTO Ministerial Decision of 7 December 2013 (Decision),
the Ministerial Conference established a Preparatory Committee on Trade Facilitation
(Preparatory Committee) under the General Council, open to all WTO Members, to
perform such functions as may be necessary to ensure the expeditious entry into force of
the Agreement and to prepare for the efficient operation of the Agreement on Trade
Facilitation (ATF) upon its entry into force. In particular, the Preparatory Committee is
expected to conduct the legal review of the Agreement, receive notifications of Category A
commitments, and draw up a Protocol of Amendment (Protocol) to insert the Agreement
into Annex 1A of the Marrakesh Agreement Establishing the World Trade Organization
(WTO Agreement).

9.

Furthermore, the Decision envisages that the WTO General Council shall meet no
later than 31 July 2014 to annex to the ATF notifications of Category A commitments, to
adopt the Protocol drawn up by the Preparatory Committee, and to open the Protocol for

2.
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acceptance until 31 July 2015. The Protocol (i.e. the ATF) shall enter into force in
accordance with Article X:3 of the WTO Agreement, i.e. for the Members that have
accepted it upon acceptance by two thirds of the WTO Members (and thereafter for each
other Member upon acceptance).
10.

The first meeting of the Preparatory Committee was held on 31 January 2014 under
the Chairmanship of the Philippine Ambassador to the WTO Mr. Esteban Conejos Jr.
WCO Working Group on the WTO ATF

11.

In accordance with the ATF (Article 13.1 of Section I), the WTO Trade Facilitation
Committee will maintain close contact with the World Customs Organization with the
objective of securing the best available advice for the implementation and administration
of the ATF and in order to ensure that unnecessary duplication of effort is avoided.

12.

The WCO Policy Commission in December 2013 decided to establish a Working
Group on the ATF (WGATF) which will be taking up the practical aspects of meeting
expectations arising from the ATF, and ensuring a harmonized approach by Customs in
implementing the Agreement.

13.

The first meeting of the WGATF will be held on 11 and 12 March 2014. Through the
WGATF, the WCO will be able to share experience on implementation of the ATF among
its Members, as well as with the donor community. It will ensure the right level of
coordination with the Policy Commission and the key technical committees, such as the
Permanent Technical Committee and Capacity Building Committee.
The Analysis of Section I

14.

The ATF consists of two sections. Section I contains trade facilitation measures
embodied in 12 articles, and Article 13 which focuses on administrative arrangements.
Section II contains 10 articles on Special & Differential Treatment providing a range of
flexibilities for developing and LDC Members when implementing the ATF, including
sufficient time and mechanisms for technical and donor assistance and support for
capacity building.

15.

The Analysis of trade facilitation measures in Section I (attached to this document)
was developed to provide relevant information and guidance in terms of implementation of
the ATF provisions by using WCO instruments and tools, to ensure a harmonized
approach by Customs administrations.

16.

The draft Analysis is based on the WTO Trade Facilitation Toolkit already presented
to the PTC. The Analysis deals with the 12 trade facilitation articles and contains the
following information classified in six columns:
•

“Article of the WTO Agreement on Trade Facilitation (WT/MIN(13)/36,
WT/L/911)”;

•

“WCO Instruments, Tools, Guidelines (non exhaustive)”: The WCO instruments
and tools developed over the past years provide ample standards and guidance
adequate for implementing the ATF provisions. In this column, references to the
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relevant Chapters of the RKC General Annex and Specific Annexes, as well as to
other instruments, tools and guidelines, have been indicated.
•

“Remarks”: The information in this column is an attempt to shed more light on
how the WTO provisions relate to the WCO instruments and tools, as well as
which and to what extent they can be used to implement the WTO provisions.

•

“Possible implications”: Some areas have been identified as possibly needing
more guidance or examples of national practices. Those are indicated in this
column.

•

“WCO Body concerned”: The comprehensive WCO structure provides the ideal
forums for discussions on any issues and for sharing Members’ experiences.
This column indicates WCO bodies which could be discussing the same WTO
provisions from different perspectives and with different profiles of delegates,
ensuring a coherent approach in implementing the individual ATF provisions.

17.

The Analysis also contains remarks regarding Article 13 on institutional
arrangements.

18.

The Analysis will serve as a starting point of WCO’s activities in terms of supporting
Customs administrations in implementing the ATF, as well as a basis for an interactive
Implementation Guidance web tool, which the Secretariat is currently developing. It will
also be discussed in the PTC and other relevant WCO bodies.

19.

The Analysis is considered to be a living document, as new instruments are being
developed, the existing ones updated and as Members’ experiences are being explored.
Conclusion

20.

Delegates to the WGATF are invited to carefully examine the draft Analysis and
provide guidance in terms of possible improvements and its further use.

21.

The WGATF is also requested to approve the draft Analysis to be further explored
by other relevant WCO bodies including the PTC.
*
*

4.

*
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WTO AGREEMENT ON TRADE FACILITATION
- Analysis of trade facilitation measures in Section I based on the WTO TF Toolkit and potential implications on WCO -

Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)
ARTICLE 1:
PUBLICATION
AND
AVAILABILITY OF
INFORMATION
1. Publication

WCO Instruments, Tools, Guidelines
(not exhaustive)

•
•
•
•
•

2. Information
Available Through
Internet

•
•
•

2

Remarks

Revised Kyoto Convention
(RKC), General Annex (GA)
Chapter (§) 9;
Recommendation (1999) on the
Use of World Wide Web sites by
Customs administrations;
Revised Arusha Declaration
(paragraph 3);
Recommendation (2001) on the
application of HS Committee
Decisions;
Customs Valuation
Compendium.

Provision compatible with WCO
instruments, which cover most of the
points raised in Article 1.1.

RKC, GA § 9;
Recommendation (1999) on the
Use of World Wide Web sites by
Customs administrations;
Recommendation (2001) on the

Provision compatible with WCO
instruments, as most of the elements
required in the Customs area are dealt
with therein, even though “forms and
documents” are not mentioned

Guidelines to Chapter (§) 9 of the
RKC General Annex (GA) already
contain sufficient information to
support implementation of Article 1.1.
There is also a requirement in the
WTO Valuation Agreement (Article 12)
to publish valuation legislation.

WCO Body
concerned

Possible implications

- develop
comprehensive WCO
guideline for
transparency and
predictability;

•
•
•
•
•

PTC
RKC/MC
SAFE WG
HSC
TCCV

•
•
•
•
•

PTC
RKC/MC
SAFE WG
HSC
IMSC

- the WTO has
advised that many
countries have not
yet informed the
WTO of their
valuation legislation
as required; a WCO
project could
potentially address
this issue:
- develop a
comprehensive WCO
guidelines for
transparency and
predictability

2

Wherever a reference is made to the Revised Kyoto Convention (RKC), this refers to both the Standards in the General Annex or a Specific
Annex, as well as to the accompanying RKC Guidelines.
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Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

3. Enquiry Points

WCO Instruments, Tools, Guidelines
(not exhaustive)

•

Remarks

application of HS Committee
Decisions.

specifically.

RKC, GA §§ 7 and 9.

Provision compatible with WCO
instruments; in fact the RKC
Management Committee discussed
this point in November 2008, and saw
no need to draft additional guidelines.
Guidelines to Chapter 9 of the GA
provide sufficient guidance on enquiry
points/offices.
The WTO text further mentions
Members in a Customs union or
involved in regional integration
establishing common enquiry points.
However, there is no specific guidance
in the RKC on how to establish enquiry
points in Customs unions or regional
economic communities (RECs).

4. Notification

•
•
•

ARTICLE 2:
OPPORTUNITY
TO COMMENT,

I/2.

RKC, GA § 9;
Recommendation (1999) on the
Use of World Wide Web sites by
Customs administrations;

RKC Guidelines for Chapter 7 also
include guidance on how to set up a
Help Desk and its components.
Provision compatible with WCO
instruments, although the WCO
instruments do not require such
notification.

WCO Body
concerned

Possible implications

- update WCO
Recommendation to
cover all aspects
listed in Article 1.1
- develop a WCO list
of enquiry points
responsible for
Customs matters,
including enquiry
points in Customs
unions/RECs;’

•
•
•
•

PTC
RKC/MC
SAFE WG
IMSC

•
•
•
•

PTC
RKC/MC
HSC
SAFE WG

- develop guidelines
for enquiry points in
Customs
unions/RECs;

- develop a list of
URLs of websites;
- develop a similar
notification system at
the WCO.
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Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)
INFORMATION
BEFORE ENTRY
INTO FORCE
AND
CONSULTATION
1. Opportunity to
Comment and
Information before
Entry into Force

2. Consultations

WCO Instruments, Tools, Guidelines
(not exhaustive)

•

RKC, GA §§ 1 and 9 (primarily)

Remarks

Provision compatible with WCO
instruments.
The RKC envisages consultation with
the trade and informing them of
changes in laws and regulations well in
advance of entry into force, but doesn’t
specifically mention the need to allow
the trade to comment on the proposed
introduction or amendment. However,
the WTO text says the Members shall
to the extent practicable and in a
manner consistent with its domestic
law and legal system provide
opportunities and time period to
traders and others to comment.

•
•

RKC, GA §§ 1, 7 and 9
(primarily);
SAFE

Provision compatible with WCO
instruments.
The WTO text mentions a consultation
process with other border agencies
and traders which Members shall
provide, as appropriate. The RKC
refers to cooperation with other
agencies in terms of joint controls and
on the other hand to cooperation with
the traders separately.

WCO Body
concerned

Possible implications

- develop a
Guidelines on
Customs- Business
Partnership including
guidance on
providing
opportunities to trade
to comment on
laws/regulations;

•
•
•
•

PTC
RKC/MC
SAFE WG
HSC

•
•
•
•

PTC
RKC/MC
SAFE WG
HSC

- develop a model
Business Lens
Checklist for SMEs.

- develop Guidelines
on Customs and
Business
Partnership;
- develop a model
Business Lens
Checklist for SMEs;
- the CBM
Compendium under
development to

I/3.
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Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

WCO Body
concerned

Possible implications

include consultations
with other border
agencies.
ARTICLE 3:
ADVANCE
RULINGS
•
•

•

•
•

ARTICLE 4:
APPEAL OR
REVIEW
PROCEDURES
1. Right to Appeal
or Review

•

RKC, GA § 9;
Recommendation (1996) on the
introduction of programmes for
binding pre-entry classification
information;
Recommendation (1998) on the
improvement of Tariff
Classification work and related
infrastructure (Appendix, Part II);
Technical Guidelines on Binding
Origin Information;
Practical Guidelines for Valuation
Controls

Provision compatible with WCO
instruments.

RKC, GA § 10.

Provision in line with the RKC.

The WCO instruments/tools provide
ample guidance on advance rulings, or
“binding rulings”/”binding information”
as indicated in the WCO instruments
and tools, on classification, origin and
valuation.
The WTO text makes also reference to
advance rulings on relief or exemption
from customs duties, on quotas and
other. However, only advance rulings
on tariff classification and rule of origin
are mandatory

Right of appeal is determined by the
Member’s entire legal system, both
administrative and judicial. Appeal and
review of Customs cases is subject to
what the Member’s legal system

I/4.

- provide guidance
on advance rulings
on relief/exemption
from customs duties,
on quotas and those
other than tariff,
classification and
valuation, where
ample guidance is
already provided;
- Revenue Package
Phase II Action Plan
envisages
development of
consolidated
guidelines for
advance rulings.

•
•
•
•
•
•

PTC
RKC/MC
SAFE WG
HSC
TCCV
TCRO
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Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

Possible implications

WCO Body
concerned

defines.
ARTICLE 5:
OTHER
MEASURES TO
ENHANCE
IMPARTIALITY,
NONDISCRIMINATION
AND
TRANSPARENCY
1. Notification for
enhanced controls
or inspections

2. Detention

•
•
•
•

RKC, GA § 6;
SAFE;
Risk Management Compendium;
Single Window Compendium

Article 5.1 addresses risk based
notifications for enhanced controls or
inspections at the border in respect of
foods, beverages or foodstuff in order
to protect human, animal or plant life or
health, but doesn’t seem to make the
system mandatory. This provision is
not explicitly covered by WCO tools
and instruments since the WTO ATF
provision concerns very specific goods
for which usually other government
agencies have specific responsibilities.
However, the WCO does encourage
the use of risk management and a
compliance (measurement) strategy,
as well as sharing information on high
risks to reduce the burden on
legitimate, low risk trade. Also, Joint
Targeting Centers could be considered
as an effective tool to enhance
information exchange and inter-agency
cooperation in this regard (RMC,
Volume 1, Annex 4).

- provide reference to
this article and
possible implications
for customs under
the Compendium on
Coordinated Border
Management.

•
•
•
•
•

PTC
RKC/MC
SAFE WG
IMSC
EC

•

RKC, GA § 3, 6

Article 5.2 addresses the detention of

- provide reference to

•

PTC

I/5.
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Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

3. Test Procedures

I/6.

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

Possible implications

WCO Body
concerned

•

Risk Management Compendium.

goods declared for importation for
inspection by Customs or any other
competent authority. The term
“detention” might seem to have
connotations related to offences
However, in this article it means not
releasing goods until an inspection has
been performed. Although the RKC
does not have a provision that
explicitly states that Customs has to
inform the carrier or importer, it does
contain a Standard 3.36 in the General
Annex that says that Customs shall
consider requests by the declarant to
be present or to be represented at the
examination of the goods. Such
requests shall be granted unless
exceptional circumstances exist. This
provision pre-supposes that the
declarant is informed of intended
inspection by Customs. Although the
RKC does not concern itself with the
competences of other government
agencies, it does have a Transitional
Standard (3.35) to ensure that controls
by Custom and other agencies are coordinated and, if possible, carried out
at the same time.

this article and
possible implications
for customs under
the Compendium on
Coordinated Border
Management.

•
•
•

RKC/MC
SAFE WG
EC

•
•

RKC, GA § 3, 10;
Customs Laboratory Guide.

Article 5.3 addresses the opportunity
(but not an obligation) for a Member to
provide for a second test if the first test
result shows an adverse finding for
goods declared for importation. This
provision is not covered by WCO

- develop a guideline
and networks of
Customs laboratories
to implement the
second test
efficiently;

•
•

PTC
RKC/MC
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Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

instruments. WCO instruments do not
address the question of second
confirmatory tests. One could argue
that the right of appeal (GA § 10)
covers the request for a second test
but that might be considered tenuous.

ARTICLE 6:
DISCIPLINES ON
FEES AND
CHARGES
IMPOSED ON OR
IN CONNECTION
WITH
IMPORTATION
AND
EXPORTATION
1. General
Disciplines on
Fees and Charges
Imposed on or in
Connection with
Importation and
Exportation

2. Specific
Disciplines on
Fees and Charges
Imposed on or in
Connection with
Importation and
Exportation
3. Penalty

•
•

RKC, GA §§ 3 and 9; SA A § 1;
Revised Arusha Declaration.

Unlike the Revised Arusha
Declaration, the RKC does not provide
for the periodic review of fees and
charges.
Information on fees and charges
should be published. The RKC does
not cover this point.

•
•

RKC, GA § 3; SA A § 1;
Revised Arusha Declaration.

In line with RKC.

•

RKC, GA § 3, SA H §1

Provision compatible with WCO

WCO Body
concerned

Possible implications

- provide reference to
this article and
possible implications
for customs under
the Compendium on
Coordinated Border
Management.

- consider the
amendment of RKC
to include the period
review and
publishing of
information on fees
and charges.

- continue the

•
•

PTC
RKC/MC

•
•

PTC
RKC/MC

•

PTC

I/7.
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Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)
Disciplines

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

instruments.
Members are encouraged to consider
voluntary disclosures as a mitigating
factor.

ARTICLE 7:
RELEASE AND
CLEARANCE OF
GOODS
1. Pre-arrival
Processing

•
•
•

RKC, GA §§ 3 and 7;
SAFE;
Immediate Release Guidelines.

The WTO text is very scarce on this
matter merely indicating that there
shall be a procedure in place to allow
for submission of import
documentation etc. to allow to begin
processing prior to arrival of goods
with a view to expediting the release of
goods upon arrival.

2. Electronic
Payment

•

RKC, GA § 7;

3. Separation of
Release from Final

•
•

RKC, GA §§ 3 and 5;
SAFE;

I/8.

discussion on
voluntary disclosure
and compliance.

Provision compatible with WCO
instruments.

Regarding electronic submission of
documents for pre-arrival processing,
Members shall only as appropriate
provide for. The WCO instruments and
tools however provide extensive
guidance on this matter
Kyoto ICT Guidelines and SW
Compendium mention e-payment.
Also, refunds and drawbacks should
also be paid by customs to traders
electronically.
Provision compatible with WCO
instruments.

WCO Body
concerned

Possible implications

-develop a guideline
for electronic
payment

•

RKC/MC

•
•
•

PTC
RKC/MC
SAFE WG

•
•
•
•

PTC
RKC/MC
IMSC
DMPT

•
•

PTC
RKC/MC
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Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)
Determination of
Customs Duties,
Taxes, Fees and
Charges
4. Risk
Management

WCO Instruments, Tools, Guidelines
(not exhaustive)
•

Immediate Release Guidelines.

•
•
•

RKC, GA § 6;
SAFE;
Risk Management Compendium

Remarks

WCO Body
concerned

Possible implications

Article 4.1, 4.2 and 4.3 are directly
compatible with RKC GA § 6.1, 6.2,
6.3, 6.4
Article 4.4 aims to set up a risk
management system based on
appropriate selectivity criteria. As the
criteria cited are not prescriptive, they
do not conflict with WCO’s approach in
the RM Compendium, which
advocates a continuous review for
identification and treatment of risks in
customs processes.

•
•
•
•

PTC
RKC/MC
SAFE WG
EC

•
•
•
•

PTC
RKC/MC
SAFE WG
EC

Also, apart from selectivity criteria,
RMC promotes receiving the prearrival data (RMC, Volume 2).
Provision compatible with WCO
instruments.
5. Post-clearance
Audit

•
•
•
•

RKC, GA § 6;
SAFE;
Risk Management Compendium;
Post Clearance Audit Guidelines

Article 5.1 is consistent with RKC GA §
6.6 on Audit-based controls.
Article 5.2 aims to be prescriptive in
the manner post-clearance audit is
conducted. The first part relating to
utilizing risk-based criteria for audit
selection is consistent with GA § 6.5.
But the subsequent point in the same

- the PCA Guidelines
may have to be more
explicit in providing
guidance to
administrations on
post-audit
communication and
the rights and
obligations of
auditees;

I/9.
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Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

paragraph on audit transparency and
notification “without delay of the
results, their rights and obligations and
the reasons for the results” are not
explicitly covered in the RKC. The PCA
Guidelines draws reference to national
legislations on follow-up actions by
both auditor and auditee instead.

WCO Body
concerned

Possible implications

- both the PCA
Guidelines and the
AEO appeal process
need to be made
consistent

The SAFE Package provides some
guidance in this area through the
Model AEO Appeal process.

6. Establishment
and Publication of
Average Release
Times

•

7. Trade
Facilitation
Measures for
Authorized
Operators

•
•
•

I/10.

•
•

Guide to Measure the Time
Required for the Release of
Goods (TRS Guide);
TRS Online Software;
The Customs International
Benchmarking Manual

Provision compatible with WCO
instruments.
The WTO ATF encourages Members
to measure and publish their average
release times. WCO TRS is directly
referred to in the text. The 2011
version of the TRS Guide includes a
model press release to provide
guidance to members when publishing
information.

RKC, GA § 3;
SAFE;
SAFE Package

The WTO ATF takes into consideration
different models of the WCO: both
Special Procedures for Authorized
Persons (RKC Transitional Standard
3.32) and the AEO in the SAFE. For
example, in the WTO text, the
specified criteria for Authorized
Operators (AO) are very similar to a
number of criteria specified in the
SAFE text (i.e. an appropriate record

-continue discussion
at the SAFE review
sub-group (e.g.
compliance
programs, MRA for
compliance
programs)
- Members to use
existing WCO

•
•

PTC
RKC/MC

•
•
•
•

PTC
RKC/MC
SAFE WG
SAFE review
sub-group
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Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

of compliance, a system of managing
records, financial solvency, supply
chain security).
However, none of these requirements
are mandatory. AO programme may
include only few of the specified
criteria.
Fundamental difference between AEO
and AO is that in AEO there is thrust
on supply chain security with
consequent facilitation, whereas in AO
the main thrust in on compliance or the
risk of non – compliance with laws.
Basically, the SAFE AEO is a very
comprehensive concept compared to
what is included in the WTO text

Possible implications

WCO Body
concerned

instruments and tools
to develop and
implement AO
scheme. This could
be stepping stone for
implementation of
fully-fledged AEO
programme. The
C2B consultation and
partnership guidance
and the AEO
Compendium should
address also the AO
concept and
examples.

On the other hand, the trade facilitation
measures (i.e. benefits) include some
from the RKC (clearance of goods at
the premises of the authorized
operator, a single customs declaration
for all imports or exports), some from
the SAFE or the PSCG benefits paper
(fewer physical inspections, rapid
release time), and for instance reduced
documentary and data requirements is
in both the RKC and the SAFE..
- The Members shall provide additional
trade facilitation measures to
Authorized Operators.

I/11.
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Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

WCO Body
concerned

Possible implications

WTO ATF Text stipulates that the
Members are encouraged to develop
authorized operator schemes on the
basis of international standards, wher
such standards exist.
RKC along with guidelines and SAFE
Framework of Standards along with
the SAFE Package provides standards
.
The text also refers to mutual
recognition of authorized operator
schemes.
8. Expedited
Shipments

•
•

RKC, GA § 3;
Immediate Release Guidelines.

Provision compatible with WCO
instruments.
The text is more or less in line with the
Immediate Release Guidelines (IRG)
which provides much more information
and guidance. The IRG provide that
the Customs will generally grant
immediate release/clearance for all
consignments, provided that the
appropriate conditions are met and the
necessary information is
communicated in a certain time before
arrival of goods.
In WTO Members shall adopt or
maintain procedures for expedited
shipments. It also states that the
procedures should be allowing
expedited release of at least those
goods entered through air cargo
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- possibly developing
standards (within the
IRG) on who may
apply for expedited
release of goods to
align with the WTO
text (although this
would not be a
facilitation measure).

•
•

PTC
RKC/MC

Annex to
doc. PT0005E1
Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

WCO Body
concerned

Possible implications

facilities.
The difference to WCO is that the
WTO Text provides a possibility of
limiting who may apply for expedited
shipments (expedited shipment
carrier), indicating specific criteria,
which are not contained in the IRG,
while the IRG indicates criteria for the
4 categories of goods to which this
procedure applies. The IRG is specific
on which data elements need to be
submitted to the Customs in advance,
which is not included in the WTO text.
The WTO text talks only about
expedited release and not of expedited
clearance (which is covered in the
IRG).
9. Perishable
goods

•

RKC, GA § 3;

The WTO text is consistent with the
RKC which also says that Customs
shall release perishable goods with
priority. However, the WTO text
provides more specificity in terms of
storage of perishable goods.
The WTO text indicates a requirement
for a Member to provide a
communication on the reasons for the
delay of release.

- possibly revise the
RKC legal text or
developed guidelines
to provide more
specificity

•
•

PTC
RKC/MC

ARTICLE 8:
BORDER
AGENCY
COOPERATION

•
•
•

RKC, GA § 3;
SAFE;
Customs Compendium :
Integrated Border Management.

In article 9.1, the WTO ATF text takes
a broad approach to border agency
cooperation within one jurisdiction. The
RKC only addresses joint controls but

- develop CBM
Compendium
- amend the
Glossary to include

•
•
•
•

PTC
RKC/MC
SAFE WG
IMSC
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Annex to
doc. PT0005E1
Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)
•
•

WCO Data Model
Single Window Compendium

Remarks

the SAFE FoS and the Integrated
Border Management Compendium,
which is currently under revision and
will be re-named to Coordinated
Border Management Compendium,
take the same broad approach as the
WTO ATF text.

both WCO and WTO
terms used.

In article 9.2, the WTO ATF text deals
with cross border CBM. The list of
possible cooperation and coordination
areas is more or less the same as in
the WCO instruments and tools
although the wording is sometimes
slightly different. E.g. the WTO ATF
text speaks of one stop border post
controls whereas the WCO
instruments and tools talk of
juxtaposed Customs offices to facilitate
joint controls. The WTO ATF
provisions seem compatible with WCO
instruments, although the difference in
terminology may also indicate a
difference in interpretation.
ARTICLE 9:
MOVEMENT OF
GOODS UNDER
CUSTOMS
CONTROL
INTENDED FOR
IMPORT
ARTICLE 10:
FORMALITIES
CONNECTED
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•
•

RKC, SA E §§ 1 and 2;
Customs Compendium on a
Secure and Efficient Transit
System.

Provision compatible with WCO
instruments.

WCO Body
concerned

Possible implications

- develop Transit
Handbook

•
•

DMPT
EC

Annex to
doc. PT0005E1
Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)
WITH
IMPORTATION
AND
EXPORTATION
AND TRANSIT
1. Formalities and
Documentation
Requirements

WCO Instruments, Tools, Guidelines
(not exhaustive)

•
•

RKC, GA § 3;
Recommendation on
Dematerialization of Supporting
Documents

Remarks

Possible implications

The trade facilitative outcome of
harmonised procedures is stated in the
preamble of the RKC and Article 1.1a
is consistent with RKC GA §3.34.

The RKC preamble
recognizes that
simplification and
harmonization can
be achieved through
the implementation
of programmes
aimed at
continuously
modernizing
Customs procedures
and practices and
thus enhancing
efficiency and
effectiveness,

Article 1.1c and 1.1d have no
equivalent clause in the RKC, which
does not impose as a criterion “the
least trade restrictive” measure to be
applied, or the doing away of
formalities and requirements no longer
required.
Provision compatible with WCO
instruments.
The TF Committee would develop
procedures for relevant information
and sharing best practices
2. Acceptance of
Copies

3. Use of
International

•
•

•
•

RKC, GA § 3;
Recommendation (2012) on
Dematerialization of Supporting
Documents

Provision compatible with WCO
instruments.

RKC, §§ 3 and 7;
Data Model;

Provision compatible with WCO
instruments.

WCO Body
concerned

•
•

PTC
RKC/MC

•
•
•
•

PTC
RKC/MC
IMSC
DMPT

•
•

PTC
RKC/MC

There is a need to
consider if this point
of divergence needs
to be elaborated.

Clause 2.1 puts the acceptance of
paper documents at par with electronic
documents (instead of giving primacy
to electronic documents.)
- identify WCO tools
as valuable
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Annex to
doc. PT0005E1
Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)
Standards

WCO Instruments, Tools, Guidelines
(not exhaustive)
•
•
•

Recommendation (June 2009)
concerning the use of the WCO
Data Model;
Recommendation (June 1990)
on the use of the UNTDED;
Recommendation (June 1990)
on the use of UN/EDIFACT.

Remarks

Reference to the WCO Data Model,
the use of the UNTDED and
UN/EDIFACT have been removed
from the WTO text.
The Committee may identify specific
standards that are of value to WTO
members.

WCO Body
concerned

Possible implications
•
•

IMSC
DMPT

- SW Compendium is
being updated.

•
•
•
•

PTC
RKC/MC
IMSC
DMPT

- further work
planned under Phase
II of the Revenue
Package Action Plan.

•
•
•

PTC
RKC/MC
TCCV

standards at the TF
Committee
- Need to position the
WCO Data Model
before the
Committee. Prepare
appropriate material
to reflect the
principles enshrined
in the WTO Text
- The WCO Data
Model Project Team
is ideally suited for
carrying out activities
listed in 3.2 and 3.3.

4. Single Window

•
•
•
•
•

5. Pre-shipment
Inspection

I/16.

•

RKC, GA § 3;
SAFE.
Single Window Compendium
Single Window Information Store
(on WCO web site)
Data Model

Provision compatible with WCO
instruments. Although the RKC does
not explicitly refer to Single Window,
some of its provisions do cover, in part,
the operation of the Single Window.

Practical Guidelines for Valuation
Control

The Members shall not require the use
of pre-shipment inspection for: 1. Tariff
classification and 2. Customs
valuation. Regarding others types of
pre-shipment inspection, Members are
encouraged not to introduce or apply
new requirements regarding their use.

The definition of Single Window in the
ATF text is simple and practical.(4.1
and 4.2)

Annex to
doc. PT0005E1
Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

WCO Body
concerned

Possible implications

This article does not apply to
destination inspection activities.
Practical Guidelines for Valuation
Control provide some guidance in
terms of developing a strategy for the
elimination of pre-shipment inspection.
6. Use of Customs
Brokers

•

RKC, GA §§ 3 and 8.

The WTO ATF text allows the
mandatory use of Customs brokers
only if it was introduced before the
Agreement enters into force. It may
contradict with RKC (standard 3.7).
The Members shall notify and publish
its measures on the use of customs
brokers, which is in line with the RKC
which talks about declarants and the
need to have the conditions specified
in the national legislation – this would
include brokers, but is broader.

7. Common Border
Procedures and
Uniform
Documentation
Requirements

•

RKC, GA § 3

Article 7.1 and 7.2 are phrased very
broadly and requires that customs
procedures and documentation within
a member’s territory have to be
standardized, other than the
exceptional handling scenarios listed in
7.2.

- develop a guideline
on “Customs and
Business
Partnership”
- the terminology
could be a thing to
consider as the RKC
mentions “declarant”
which is any person
who makes a goods
declaration (importer,
exporter, customs
broker…) and is
broader than
“customs broker”.

•
•

PTC
RKC/MC

•
•

PTC
RKC/MC

RKC GA § 3 does not prescribe that
Competent Customs Offices need to
adhere to the same procedures and
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Annex to
doc. PT0005E1
Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

WCO Body
concerned

Possible implications

Article 7.2 provides for the exception of
differentiated handling for different
goods, different risks, different modes
of transport, electronic filing or SPS
requirements. Hence, the Article
cancels itself out.
Provision is not clear enough to
identify the measure. It could include
competence of Customs office, general
Customs procedures or application of
Customs legislation.
8. Rejected Goods

•

RKC, GA § 3 and SA C § 1

The RKC does not specifically mention
the return of goods which don’t meet
prescribed sanitary or phytosanitary
regulations or technical regulations.
However, under article 4.19 RKC
mentions the repayment which shall be
granted to the importer/exporter for the
goods that are returned as they are not
in accordance with the agreed
specifications at the time of
importation/exportation. If importers
fails to do this in a reasonable period
of time, the competent authority may
take a different course of action to deal
with such non-compliant goods.
However, as the WTO text mentions
that this shall be done by members
subject to and consistent with its laws
and regulations, it allows flexibility in
terms of further specificities.
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- Possibly Members
would be asking for
more guidance on
how to deal with
rejected goods and
what would be the
other courses of
action to deal with
such non-compliant
goods, if the importer
fails to reconsign/return the
rejected goods, but
also on how the
goods re-entering the
territory would be
treated.

•
•

PTC
RKC/MC

Annex to
doc. PT0005E1
Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)
9. Temporary
Admission of
Goods/Inward and
Outward
Processing
(a) Temporary
Admission
of Goods

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

WCO Body
concerned

Possible implications

•
•
•

RKC SA G § 1;
Istanbul Convention;
A.T.A. Convention

Provision compatible with WCO
instruments, but the latter are much
more specific.

•
•
•

(b) Inward
and
Outward
Processin
g
ARTICLE 11:
FREEDOM OF
TRANSIT

•

RKC SA F §§1, 2 and 3

Provision compatible with WCO
instruments but the RKC is much more
specific.

•
•

•
•

RKC, GA §§ 1 and 2:
Customs Compendium on
Secure and Efficient Transit
System.

Freedom of transit and principle of
non-discrimination are not covered by
equivalent provisions in WCO
instruments.
The Article V definition of traffic in
transit differs slightly from the sphere
of application of Chapter 1 of Specific
Annex E to the RKC.
RKC does not cover advance filing and
comprehensive guarantee system.

- develop Transit
Handbook

•
•
•

PTC
RKC/MC
Administrative
Committee on
Istanbul
Convention/CPs
to the ATA
Convention

ARTICLE 12:
CUSTOMS
COOPERATION

•
•

Nairobi Convention,
Guide to the Exchange of
Customs Valuation Information
RKC,
Model Bilateral Agreement,

The coverage of information exchange
article is very narrow (mainly for
verification of an import and export
declarations in identified cases only). A
requested party may refuse the
provision of information based on its

- encourage to use
the Model Bilateral
Agreement and
Nairibi Convention

•
•
•

PTC
RKC/MC
EC

•
•

PTC
RKC/MC
Administrative
Committee on
Istanbul
Convention/CPs
to the ATA
Convention
PTC
RKC/MC

- continue the
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Annex to
doc. PT0005E1
Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)
•
•
•
•
•

Globally Networked Customs
(GNC )Feasibility Study.
Johannesburg Convention (not in
force)
Customs Enforcement Network
Global Application (CEN);
National Customs Enforcement
Network Application (nCEN);
Customs Enforcement Network
Communication Platform
(CENcomm).

1. Measures
Promoting
Compliance and
Cooperation

•
•

RKC, GA §§ 1 and 3;
RKC, SA H § 1.

2. Exchange of
Information

•
•
•
•

RKC, GA §§ 6 and 7;
Nairobi Convention;
Model Bilateral Agreement;
Guide to the Exchange of
Valuation Information;
GNC Feasibility Study;

•
•
•
•
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Customs Enforcement Network
Global Application (CEN);
National Customs Enforcement

Remarks

national legal system.
This Article would not replace
information exchange based on
bilateral/plurilateral/regional
agreements.

Possible implications

development of GNC
project
-fast track relevant
UBs/Proof of
Concept projects.

- Review the Guide
to the Exchange of
Customs Valuation
Information to ensure
alignment with ATF
(although they seem
to be closely
aligned).
- develop a guideline
on “Customs and
Business
Partnership”
- continue the
discussion on
voluntary disclosure
and compliance.
The WTO ATF Text does not cover
information exchange on voluntary
basis. Other WCO tools cover the
spontaneous information exchange.

- develop and share
a list of contact
points

The WTO ATF Text focuses on
information exchange for the purposes
of verifying import/export declaration.
It refers to exchange of available
information in respect of a

- continue working
for comprehensive
approach towards
Customs cooperation
by using WCO

WCO Body
concerned

Annex to
doc. PT0005E1
Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)

•

Network Application (nCEN);
Customs Enforcement Network
Communication Platform
(CENcomm).

Remarks

consignment presented as legitimate
trade. It does not envisage
• Exchange of information on
commodity smuggling, drug
trafficking, IPR, CITES and
Hazardous waste enforcements.
• Investigative assistance,
backtracking investigations, etc.
• Exchange of advance
information.

Possible implications

WCO Body
concerned

instruments and
tools.

There is a possibility that Customs
administrations will not be a contact
point of information exchange.
Johannesburg Convention stipulates
direct communication between
Customs (Art 3.)
Contact points will be notified to the TF
Committee. Johannesburg Convention
also requests the notification to the
WCO.
3. Verification

•
•

Nairobi Convention;
Model Bilateral Agreement.

Requested Member can ask for
confirmation of the verification
conducted by the Requesting Member,
including pertinent information on such
verification.

4. Request

•
•

Nairobi Convention;
Model Bilateral Agreement.

Requesting Member need to provide
information on domestic laws and legal
system regarding data protection when
they request information.

5. Protection and

•

Nairobi Convention;

The WTO ATF Text doesn’t
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Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)
confidentiality

•

Model Bilateral Agreement.

differentiate nominal and non-nominal
data, which is important for
enforcement purposes.

6. Provision of
Information

•
•

Nairobi Convention;
Model Bilateral Agreement.

The WTO ATF Text limits exchange of
information as set out in the import or
export declaration and the
accompanying documents: commercial
invoice, packing list, certificate of origin
and bill of lading.

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

The WTO ATF Text sets timeline for
the submission (90 days, to the extent
possible).
7. Postponement
or refusal of a
request

•
•

Nairobi Convention;
Model Bilateral Agreement.

8. Reciprocity

•
•
•
•

Nairobi Convention;
Model Bilateral Agreement.
Nairobi Convention;
Model Bilateral Agreement.

9. Administrative
burden
10. Limitations

The members may refuse the provision
of information if its domestic law and
legal system prevents the release of
the information or it would impede law
enforcement/interfere with on-going
proceedings.

Requested parties do not have to
conduct surveillance/enquiries to
obtain the requested information.
No documents other than those
submitted with the declaration can be
called for.
Also they do not have to verify the
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Possible implications

- encourage
Members to use
nCEN

WCO Body
concerned

Annex to
doc. PT0005E1
Article in the WTO
Agreement on
Trade Facilitation
(WT/MIN(13)/36
WT/L/911)

WCO Instruments, Tools, Guidelines
(not exhaustive)

Remarks

Possible implications

WCO Body
concerned

accuracy of information.
Translation of the documents cannot
be requested.

11. Unauthorized
use or disclosure
12. Bilateral and
regional
agreements

•
•
•
•
•
•
•
•
•

Nairobi Convention;
Model Bilateral Agreement.
Nairobi Convention;
Model Bilateral Agreement;
Johannesburg Convention
CMAAs/MOUs
SAFE Framework of Standards;
Guidelines on ISCM (Advance
Electronic Cargo Information);
GNC.

The WTO ATF text does not affect
Member’s right or obligations under
bilateral, plurilateral or regional
agreements.
Johannesburg Convention should be
recognized as the plurilateral
agreement.

Institutional arrangements
Article in the
WTO Agreement on Trade
Facilitation
(WT/MIN(13)/36

Remarks

WT/L/911)

ARTICLE 13: INSTITUTIONAL
ARRANGEMENTS
1. Committee on Trade Facilitation

A specific reference to the WCO is included in the text of Article 13.1:
“1.5 The Committee shall maintain close contact with other international organizations in the field
of trade facilitation, such as the World Customs Organization, with the objective of securing the
best available advice for the implementation and administration of this Agreement and in order to
ensure that unnecessary duplication of effort is avoided. To this end, the Committee may invite
representatives of such organizations or their subsidiary bodies to:

I/23.

Annex to
doc. PT0005E1
Article in the
WTO Agreement on Trade
Facilitation
(WT/MIN(13)/36

Remarks

WT/L/911)
(a) attend meetings of the Committee; and
(b) discuss specific matters related to the implementation of this Agreement.”

The text indicates that the WCO and its working bodies could be invited to the meetings of the TF Committee to
discuss specific matters relating to the implementation of the ATF.
Another important point is that an agreement has been reached to have the Committee review the operation and
implementation of the ATF 4 years from its entry into force, and periodically thereafter.
2. National Committee on Trade
Facilitation

In accordance with Article 13.2, each Member shall establish or maintain a national committee on trade
facilitation or designate an existing mechanism to facilitate both domestic coordination and implementation of the
provisions of the ATF. Many Members have already established their trade facilitation committees where
Customs represents an important stakeholder.

_________________
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Peru, Saudi Arabia ratify Trade Facilitation Agreement
Peru and the Kingdom of Saudi Arabia have ratified the WTO’s Trade Facilitation
Agreement (TFA). The submission of the instruments of acceptance means that more
than 80 per cent of the ratifications needed to bring the TFA into force have now
been received.
MORE:
> Trade facilitation

Concluded at the WTO’s 2013 Bali Ministerial Conference, the TFA contains provisions for expediting
the movement, release and clearance of goods, including goods in transit. It also sets out measures for
effective cooperation between customs and other appropriate authorities on trade facilitation and
customs compliance issues. It further contains provisions for technical assistance and capacity building
in this area.
Peru’s WTO ambassador Luis Enrique Chávez Basagoitia presented his country’s instrument of
acceptance to WTO Director-General Roberto Azevêdo on 27 July.
Saudi Arabia’s Deputy Minister for Foreign Trade, Ahmed Al-Hakbani, and the Kingdom’s WTO
ambassador, Abdolazeez Al-Otaibi, presented their country’s TFA instrument of acceptance to DG
Azevêdo on 28 July.
The TFA will enter into force once two-thirds of the WTO membership has formally accepted the
Agreement. With the acceptance by Peru and Saudi Arabia, the number of TFA ratifications now stands
at 89.
On 24 July 2014 Peru submitted its Category A notification to the WTO outlining which substantive
provisions of the TFA it intends to implement upon entry into force of the Agreement. Saudi Arabia
submitted its Category A notification on 16 July 2014 in which it said the Kingdom would implement all
but two substantive provisions by the time the TFA enters into force.
In addition to Peru and Saudi Arabia, the following WTO members have also accepted the TFA: Hong
Kong China, Singapore, the United States, Mauritius, Malaysia, Japan, Australia, Botswana, Trinidad
and Tobago, the Republic of Korea, Nicaragua, Niger, Belize, Switzerland, Chinese Taipei, China,
Liechtenstein, Lao PDR, New Zealand, Togo, Thailand, the European Union (on behalf of its 28 member
states), the former Yugoslav Republic of Macedonia, Pakistan, Panama, Guyana, Côte d’Ivoire,
Grenada, Saint Lucia, Kenya, Myanmar, Norway, Viet Nam, Brunei, Ukraine, Zambia, Lesotho, Georgia,
Seychelles, Jamaica, Mali, Cambodia, Paraguay, Turkey, Brazil, Macao China, the United Arab
Emirates, Samoa, India, the Russian Federation, Montenegro, Albania, Kazakhstan, Sri Lanka, St. Kitts
and Nevis, Madagascar, the Republic of Moldova, El Salvador, Honduras and Mexico.
The TFA broke new ground for developing countries and LDCs in the way it will be implemented. For
the first time in WTO history, the requirement to implement the Agreement was directly linked to the

capacity of the country to do so. In addition, the Agreement states that assistance and support should
be provided to help them achieve that capacity.
A Trade Facilitation Agreement Facility (TFAF) was also created at the request of developing and leastdeveloped country members to help ensure that they receive the assistance needed to reap the full
benefits of the TFA and to support the ultimate goal of full implementation of the new agreement by
all members. Further information on TFAF is available at www.TFAFacility.org.
On 8 June the WTO hosted an experience-sharing event to help members identify best practices and
the challenges faced by WTO members in establishing or maintaining national trade facilitation
committees. It was the first such event to discuss how best to implement specific commitments under
the TFA. Experts from more than 20 countries and five international organizations made presentations
at the workshop; the presentations and other information on the event are available here.
Implementation of the WTO Trade Facilitation Agreement (TFA) has the potential to increase global
merchandise exports by up to $1 trillion per annum, according to the WTO’s flagship World Trade
Report released on 26 October 2015. Significantly, the Report also found that developing countries will
benefit significantly from the TFA, capturing more than half of the available gains.
The World Trade Report 2015 is available here. More information on the WTO and trade facilitation is
available at www.wto.org/tradefacilitation.

Mediation

Vive la resolution!
A WIPO survey into the attitudes of technology professionals reveals a growing
appetite for alternative dispute resolution, says King & Spalding’s Jane Player
The IP industry trend to consider a wider range of dispute
resolution options is on the rise. While costs and time remain
the prime concerns for the technology sector, recent research from
the World Intellectual Property Organization’s (WIPO) Arbitration and
Mediation Center illustrates a gulf between litigation, arbitration
and alternative dispute resolution (ADR) in handling these and other
concerns.
The WIPO survey quizzed 393 technology experts from 62 countries
across various IP-rich industries. These included sectors such as
chemicals, consumer goods, electronics, IT, mechanical, pharmaceutical/
biotechnology and telecoms. The participations were asked for their
views on dispute resolution in domestic and international jurisdictions.
Respondents were specifically asked to provide information on the
dispute resolution clauses used in the technology agreements they
concluded during the past two years.
The survey provides some interesting illustrations to the statement
made in my previous article in Intellectual Property Magazine in March
(2013) about the need to move from the rights-based approach to
interests-based approach to dispute resolution in IP disputes. For
example, the survey quotes a French IP lawyer saying that there is a
trend away from one-off licensing of A to B, and towards multi-party
know-how and IP arrangements in the context of bigger projects. It
follows that IP-focused businesses and their lawyers have to adopt a
wider range of options that would help parties to collaborate even at a
point of conflict, including ADR.

commercial needs. The survey supports this statement and indicates
that the market preferences are moving towards out-of-court dispute
resolution mechanisms, wherever possible.
For example, even though WIPO found that court litigation was
the most common stand-alone dispute resolution clause in almost a
third of technological disputes (32%), it is also perceived to be the
most expensive and time-consuming route. Almost half (47%) claim
that domestic court litigation typically took between two and five years,
with the average duration of around three years. The average legal cost
of litigation in this instance amounted to (US)$475,000 to $500,000.
These figures increased when it came to litigation in a foreign
jurisdiction. More than half (55%) said cases took at least between
two and five years to be resolved, with the average duration creeping
up to three-and-a-half years. The most dramatic increase came in legal
costs, which averaged between $850,000 and $875,000, nearly twice
the cost of home jurisdiction litigation. Around a third (32%) indicated
that these costs typically surpass the $1m mark. These cases usually
involve larger businesses engaged in larger disputes across numerous
jurisdictions. The recent spate of “smart phone wars” across the globe
shows the scale that such litigation can reach.
Arbitration cases were perceived as taking less time than litigation,
with the average duration of a little more than one year (61% even said
hearings typically lasted between six months and one year). While the
timeframe is considerably less, the costs are relatively comparable. The
average cost of arbitration was put between $400,000 and $425,000.

Too long and too costly

Mediation on the rise

As a rule, costs and time have always been the main factors in choosing
dispute resolution options and WIPO findings are not an exception;
71% and 60% of the responses highlighted the respective concerns.
I discussed in the earlier article that in practice litigation and
arbitration have both become too costly and take too long for

Lengthy timetables and increasing costs of litigation and arbitration
encourage more clients to consider mediation at an early stage of a
dispute, says a Canadian lawyer in the WIPO survey. Indeed, the vast
majority of survey participants (91%) said that the costs of mediation
typically did not exceed $100,000. The average mediation phase also
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Mediation
ran for around eight months,
Court litigation
32%
with almost half (46%)
claiming negotiations often
Mediation
12%
took less than six months.
Arbitration
26%
In WIPO Center experience,
Arbitration under expedited rules
4%
mediation takes on average
Expert determination
five months from start to
3%
finish and the costs of WIPO
Mediation followed by court litigation
9%
mediations amounted on
Mediation followed by (expedited) arbitration
7%
average to $21,000.
Mediation followed by expert determination
1%
The current trend in IP
dispute resolution is that the
Other dispute resolution methods or combinations
6%
use and knowledge of the
0%
10%
20%
30%
40%
advantages of mediation in
Percentage of agreements
terms of speed, costs and
settlement rate is growing,
Dispute resolution clauses included in agreements concluded by respondents in the past two years
according to a US litigation
counsel quoted in the survey.
As indicated in the earlier article and supported by WIPO findings,
Especially aware of ADR are internationally focused lawyers and clients,
says a Swedish IP lawyer. His opinion is supported by the WIPO chart hybrid mediations are increasingly popular, not least due to easy
below that indicates that the mediation option is used almost as often international enforceability of the final outcome. For example, an inhouse counsel of a German company in electronics, energy, mechanical
as arbitration or foreign litigation.
The WIPO study confirmed our earlier thesis that finding a business and transportation with staff of more than 10,000 described using a
solution is an important factor for those choosing mediation (53%). binding internal dispute resolution policy that includes clauses providing
More and more businesses are willing to settle disputes not only to for negotiation as first step, an ADR mechanism such as mediation or
avoid costs but also to be able to refocus on the way forward for their expert determination as second step, and arbitration as final step.
When involved in court proceedings related to contractual IP issues,
core business, and in many cases meditation provides a facilitation tool
29% of WIPO Survey respondents indicated that they had submitted
for finding a business solution suitable for both parties.
a dispute to mediation before or during such proceedings. Similarly, in
Neutral forum
non-contractual IP disputes, 23% of respondents indicated that they
Neutrality of the forum has been listed as an important factor, especially had submitted a dispute to mediation.
in international disputes. 42% of WIPO survey respondents highlighted
Settlement rates in hybrid mediations are also on a rise. A selection
forum neutrality as an advantage of mediation (and arbitration) over of respondents said that of those disputes submitted to mediation
litigation.
before or in the course of court proceedings, more than 60% resulted
WIPO reports that mediation is only fractionally behind the two in settlement, with 89% of respondents indicating that at least one
leaders, litigation (32%) and arbitration (30%), as the chosen dispute such mediation reached that result. WIPO mediation reports a 69%
resolution clause in IP related agreements (29%). The use of mediation settlement rate.
was either as a stand-alone dispute resolution mechanism (12%) or
Overall, WIPO survey respondents signalled an increased use of
in combination with court litigation, (expedited) arbitration or expert mediation, either by itself or in combination with direct negotiations,
determination (17%) (see chart below).
(expedited) arbitration or court litigation and respondents perceive this
mechanism for dispute resolution as particularly cost- and time-efficient.
Court
Litigation
Mediation
Arbitration
The WIPO survey results support the conclusion that the time has
International
Clause Used
Clause Used
Clause Used
Agreements –
come
to consider the use of mediation and other ADR mechanisms for
in +60% of
in +60% of
in +60% of
Considerations
the resolution of modern IP disputes for IP-focussed businesses. Those
Agreements
Agreements
Agreements
which are eager to preserve client relationships and find cost-effective
Costs
69%
84%
58%
ways of dealing with disputes in a timely manner, allowing them to
Time
48%
79%
64%
concentrate on their core business.
Enforceability
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Confidentiality
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33%

Support Provided by
Institution
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11%
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None in Particular

12%

-%

2%

Setting Precedent

5%

11%
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(Standard Internal Practice)

The full text of the report is available at www.wipo.int/amc/en/center/survey/
results.html. All graphs and figures are sourced from WIPO Arbitration and
Mediation Center, International Survey on Dispute Resolution in Technology
Transactions.

Main considerations when negotiating dispute resolution clauses in
international agreements
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Structuring your investment to protect IP rights
– the case of compulsory licensing
March 21, 2014

Pharmaceutical companies may obtain additional international law protection
against unlawful compulsory licensing by governments, explain Caline Mouawad
and Silvia Marchili (partners) and Louis-Alexis Bret (associate) in King &
Spalding’s International Arbitration Group, in this exclusive report for The
Pharma Letter.
A growing number of countries, including Brazil, Thailand and India, have
enabled local drug makers to produce drugs patented by foreign companies
under a compulsory license. The term “compulsory license” refers to
circumstances in which a government authorizes someone other than the
patent owner to produce a patented product or use a patented process
without the consent of the patent owner, subject to certain conditions.
Although Article 31 of the Trade-Related Aspects of Intellectual Property
Rights Agreement (TRIPS) affords this flexibility to WTO members under
certain circumstances related to public health and safety, this mechanism
recently has become a major threat for the pharmaceutical industry
worldwide. Under compulsory licensing schemes, pharmaceutical
companies face the risk of receiving only a drastically reduced royalty for
the use of their intellectual property, imperiling in turn their ability to
develop profitably new treatments and molecules.
One of the most well-known instances of compulsory licensing was that
issued by Brazil, which, in 2007, allowed the manufacture and importation
of a generic form of the anti-HIV drug, Efavirenz, without the patent
owner’s consent. Other examples are in India, where courts have rendered a
number of decisions affirming the use of compulsory licenses affecting large
international pharmaceutical companies, and where local authorities have
1
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most recently received a request for compulsory licenses for patented
diabetes management drugs. Moreover, while a large number of the drugs
targeted by compulsory licenses are intended to treat life-threatening
conditions, some relate to less critical conditions, thus expanding the scope
of the problem considerably.
Pharma sector concern
The pharmaceutical sector has expressed concern with the deteriorating
protections for patented, innovative medicines in India and the impact that
these developments may have on newly patented products in that country.
International pharmaceutical companies can rely on a range of options to
protect against these threats to their intellectual property rights and
profitability. Against this background, the present article explores the
possibility for pharmaceutical companies of relying on a network of
approximately 3,000 bilateral investment treaties (BITs) and other
international treaties such as Free Trade Agreements (FTAs) and Trade
Promotion Agreements (TPAs) to protect their investments and to seek
adequate compensation in connection with adverse governmental
compulsory licenses.
BITs are bilateral treaties concluded between sovereign States that offer
protection to foreign investors and their investment in foreign host States.
These treaties are usually concluded between a capital-importing State and
a capital-exporting State with a view to mitigating the exposure of longterm investors in jurisdictions particularly prone to high political and
economic volatility, while promoting foreign investment in those areas.
Under BITs, each State undertakes to promote and protect investments
made in its territory by the investors of the other contracting State. Many
modern BITs specifically extend coverage to intellectual property rights,
2
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including patents. BITs typically offer a number of substantive protections
to foreign investors and their investments, and may provide for additional
protection and avenues to claim against a government’s grant of a
compulsory license in breach of international law requirements. In
addition, treaties may protect investors against other arbitrary, unfair, and
inequitable measures by governments, as well as potential denials of justice
by local courts.
A distinctive feature of BITs is that they grant qualified foreign investors
the right to enforce these protections by commencing an international
arbitration against the host State of their investment. FTAs and TPAs grant
similar standards of protection and include an offer by the State to arbitrate
resulting disputes.
ICSID provides truly international form of dispute resolution
BITs, FTAs and TPAs generally include dispute resolution clauses
encompassing different choices of venues, including consent to arbitration
under the auspices of the International Center for Settlement of Investment
Disputes (ICSID). ICSID offers many advantages to investors. In particular,
the Center provides a truly international form of dispute resolution. Indeed,
with the establishment of ICSID in 1966, the World Bank created a
sophisticated self-contained system which substantially limits the role of
national courts, which are unable to interfere with the arbitral process and
are not empowered to set aside ICSID awards. Hence, unlike practically all
other dispute resolution institutions and systems, the seat of the arbitration
is irrelevant, since it has no impact on the proceedings or on the
enforcement of the final decision.
ICSID decisions are final, and no court or tribunal may review them. The
grounds for challenging a final decision are very limited and contained
within the ICSID Convention. Post-ICSID award remedies are limited to
3
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supplementation, rectification, interpretation, revision due to new facts,
and annulment. ICSID appoints the members of the ad hoc annulment
panel, which can annul the award only on the basis of a set of stringent
grounds, namely improper constitution of the tribunal, manifest excess of
powers, corruption of a member of the tribunal, serious departure from a
fundamental rule of procedure, and failure to state reasons.
Perhaps one of the greatest advantages of ICSID as a dispute resolution
venue is that, at the enforcement stage, ICSID awards do not require an
exequatur procedure before local courts because State parties to the
Convention are obligated to recognize and enforce ICSID awards as final
judgments of local courts. Although there may have been concerns in recent
years about the continued commitment of member States to ICSID, only a
few Latin American States have in fact withdrawn from ICSID. By contrast,
several other States, such as Qatar, Cape Verde, and Moldova, have become
signatories to the ICSID Convention and most recently, Canada ratified the
Convention to become an ICSID Contracting State.
To benefit from the substantive protections and the dispute resolution
mechanisms contained in BITs, FTAs, and TPAs, pharmaceutical
companies are advised to channel their investments overseas through
countries that have concluded a treaty with the country which is likely to
grant compulsory licenses. If possible, such companies should organize
protection by investing through a corporate vehicle from a country that
provides comprehensive treaty coverage through a BIT, FTA or TPA.
Adequate investment treaty protection plays a substantial role in procuring
political risk insurance (particularly when offered by international
organizations or public entities) and/or reducing the insurance premiums
associated with international projects and operations.
By way of example, a pharmaceutical company affected by a compulsory
license in country A would be protected against that government’s unlawful
4
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measures under an A-B BIT, if at least one of the company’s subsidiaries in
the ownership chain were constituted in country B. India, for example, has
concluded multiple BITs with countries such as Denmark, France,
Switzerland, and the UK - countries home to many leading pharmaceutical
companies.
Subject to the specific provisions of the applicable treaty, the financial
investment and ongoing operational activities of multinational
pharmaceutical companies in the foreign country issuing the compulsory
license will generally fall within the definition of the terms “investor” and
“investment” in the parlance of BITs, FTAs, and TPAs, which enable access
to treaty protection and investor-state arbitration.
Notably, however, not all international investment treaties provide equal
protection. Certain treaties may restrict the applicability of investment
protection under certain circumstances or may lack certain substantive
protections that other treaties afford investors.
In this new era, in which some governments have shown themselves prone
to grant compulsory licenses, it would be prudent for pharmaceutical
companies with global investments and activities to optimize international
law protection in order to navigate through potential disputes under the
best possible conditions. Consideration of investment treaties constitute a
fundamental piece of any such preventive strategy, as they give
pharmaceutical companies the possibility to enforce international
substantive protections in a neutral and depoliticized forum.
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Using 'Baseball Arbitration' to Resolve
FRAND Disputes
From the Experts
In a world driven by technological
innovations, it has become necessary
for industry participants to agree upon
certain technical standards in a particular industry to permit further advancement. For example, if a headset manufactured in one jurisdiction needs to be
able to make a call to a phone manufactured by a different manufacturer in a
different jurisdiction, the industry participants need to agree upon industry
standards and the patented technologies that make up those standards.
Standard setting is key to permitting this “interoperability.” Competitors
routinely collaborate on technical standards that are critical for the creation of
new platforms on which innovation occurs. But a balance must be struck. On
the one hand, it is desirable to attract
the best available technology for inclusion in a standard, which should then
be broadly implemented by producers
and suppliers of standardized products
and services. However, when patents
covering technology necessary to comply with a standard are used, then owners of those “standard essential patents”
(SEPs) should obtain reasonable compensation for granting licensees access
to their IP.

David Lee

Viren Mascarenhas

In a perfect world, a voluntary, consensus-based, standard-setting process
would always strike the right balance.
The standard setting offices (SSOs), usually voluntary creations within an industry, play a key role in this process. When
an SSO creates a technology standard
that includes patented technologies,
it will require patentees to agree to license those patents that are essential to
the standard (the SEPs) on “reasonable
and nondiscriminatory” (RAND) or “fair,
reasonable and nondiscriminatory”
(FRAND) terms. In many cases, a FRAND
licensing commitment is a condition of
participation in the standards body.
But what do the terms “fair,” “reasonable” and “nondiscriminatory” really
mean? The terms are undefined by most

SSOs and, in any event, are case specific.
If the participants in the process cannot
agree on the terms of the license, then a
third-party adjudicator may need to get
involved. The issue of what the terms
mean is being debated in high-stakes
litigation by significant industry players,
such as Microsoft Corp., Motorola Inc.,
Qualcomm Inc. and Apple Inc., in federal district courts all over the United
States. These “patent war” disputes have
been high-profile and have played out
in several jurisdictions. They also have
been very costly.
Market observers who have been
following the U.S. litigation have suggested that arbitration may be a better
method for resolving these FRAND disputes. In remarks prepared for the In-
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ternational Telecommunications Union
Patent Roundtable held in October 2012,
Renata Hesse, deputy assistant attorney
general, Antitrust Division of the U.S.
Department of Justice, suggested that
standards bodies could devise arbitration requirements that allow arbitrators
to clarify ambiguities over FRAND commitments. Some standards bodies, such
as VITA (originally founded as VMEbus
Manufacturers Group, an open-systems
group), have included mandatory arbitration clauses in their agreements with
patent holders. Recently, the World Intellectual Property Organization (WIPO)
Center drafted model agreements that
parties may use to refer a dispute concerning the adjudication of FRAND disputes to WIPO arbitration, including
the possibility of expedited arbitration
or multitiered dispute resolution when
unsuccessful WIPO-administered mediation may be followed by arbitration.
There is a debate underway over the
use of “baseball arbitration” to resolve
FRAND disputes. The concept of baseball
arbitration (aka, “pendulum arbitration” or
“final offer arbitration”) emerged in Major
League Baseball, where a certain class of
players may elect to arbitrate their salary
disputes instead of accepting their teams’
salary offers. In such cases, the parties
submit a salary figure to a sole arbitrator, who picks one of the two proposals.
Fearing outright rejection of their proposals, parties are incentivized to choose a
reasonable, convincing salary figure that
should have a higher likelihood of being
selected by the decision-maker.
Two of the most thoughtful scholars
on antitrust intellectual property issues, professors Mark Lemley of Stanford Law School and Carl Shapiro of the
Haas School of Business at Berkeley,

support the use of baseball arbitration
to resolve FRAND disputes. They argue
that the parties will propose reasonable
licensing terms to the arbitral tribunal
with the hope of having their terms
selected. By contrast, they argue that
in U.S. court litigation, incentives exist
for parties to battle from the extremes
(to build a case for an extremely high
or low rate), knowing that a judge—or
even an arbitral tribunal, in a “regular”
arbitration—will choose something inbetween the two proposals.
Not everyone agrees with this approach. Some critics suggest that FRAND
arbitration may not be an effective method of determining the licensing rate. For
example, it may be easier to propose the
salary of a single baseball player compared with a nuanced FRAND offer that
requires a review of the entire portfolio
of the SEPs and nuanced terms and conditions tailored to the unique needs of
an individual licensee.
These still are early days, but it is possible that some of the patent wars that
have played out in various U.S. courts
may be better resolved through binding
baseball arbitration. But if you do choose
to arbitrate FRAND disputes, it is important that you draft a broad arbitration
agreement so that all disputes arising
out of or relating to the agreement also
will be subject to arbitration. Failing to
do so could prove risky
Consider what could happen if you
draft a narrow agreement. In Zoran v.
DTS, manufacturer Zoran Corp. and licensor DTS Inc. were members of the Blu-ray
Disc Association, an SSO responsible for
developing a standard for the Blu-ray
video format. The bylaws of the Blu-ray
Association contained an arbitration
clause requiring certain disputes con-

cerning a member’s compliance with its
FRAND obligations be resolved through
arbitration. In 2008, Zoran initiated an
AAA arbitration against DTS regarding
FRAND licensing terms, and also initiated a lawsuit alleging antitrust violations
and patent misuse. The district court
rejected DTS’s motion to stay litigation
and compel arbitration of all matters because the arbitration clause, as drafted,
did not refer to arbitration disputes arising out of any and all alleged FRAND
violations. The court found that it only
applied to disputes over whether, at a
particular moment in time, a member of
the SSO was offering a particular license
on FRAND terms. See Zoran Corp. v. DTS
Inc. (N.D. Cal. Jan. 20, 2009).
To avoid this situation, in which you
are arbitrating some issues and litigating
others (often considered the worst-case
procedural outcome), you would be well
advised to draft your arbitration clause
broadly. Otherwise you may end up with
the worst of both worlds.
Viren Mascarenhas is counsel in the international arbitration group of King & Spalding and a lecturer at Columbia Law School,
where he teaches a seminar on International Commercial Arbitration. In 2014, the
New York Law Journal recognized him as a
rising star attorney under the age of 40. He
and members of his firm represent clients in
a wide range of international arbitrations,
including IP-related disputes.
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Hot Topics in International Trade:
From Sanctions to Export Controls and More
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CHANGING LEGAL
FRAMEWORK GOVERNING
CUBA RELATIONS AND
BUSINESS RELATIONS
By: Gema Martinez

EMBARGO AGAINST CUBA
 The embargo against Cuba controls and restricts all commercial exchange
between the United States (U.S.) and Cuba.
 The sanctions have an extended action and prevent third countries to engage in
business relations with Cuba.
 Sanctions on Cuba have been enforced by the U.S. administration for over 50 years.
 The U.S. Embargo has not been lifted as of today.
 These restrictions affect travel, business transactions, and all physical presence.
 Some amendments have been made by Obama’s administration to facilitate the
relations between the two countries and to empower the Cuban people.

INSTITUTIONS THAT REGULATE THE
CUBAN EMBARGO
The Cuban Embargo Regulations are primarily administered and enforced by:
 U.S. Treasury Department - Office of Foreign Assets Control (“OFAC”).
 U.S. Commerce Department Bureau of Industry and Security (“BIS”), and
 U.S. Department of State may be involved in licensing, regulating or
implementing certain Cuban-related transactions.
 Ultimately the responsibility for enforcing the Cuban embargo lies with
the OFAC.

TIMELINE - THE MOST RELEVANT
SANCTIONS ON CUBA
1960

President Eisenhower invoked the “Trading with the Enemy Act” of 1917
• In response to the nationalization of U.S. companies in Cuba.
• The action prohibited all U.S. exports to Cuba.
• Prohibition excluded food and medicine.

1961

President Kennedy Signed the “Foreign Assistance Act” of 1961 - exercised in 1962
• Authorized the President to impose a total embargo on trade with Cuba.
• Exercised in February 1962: With extraterritorial Reach.
• Banning transport of U.S. goods on ships owned by companies that do business with Cuba.
• Prohibit assistance to countries that provide assistance to Cuba.

1963

The Cuban Assets Control Regulations (“CACR”) was Implemented on July 8, 1963
• Designed to regulate the relations between US and Cuba; it is the mechanism to enforce the Embargo
against Cuba.
• The CACR applies to all U.S. citizens or residents without distinction of where they are located and,
• Organizations under U.S. jurisdiction with outside U.S. presence.

TIMELINE - THE MOST RELEVANT
SANCTIONS ON CUBA
1992

President Bush signed the Cuban Democracy Act (“Torricelli Act”)
• Prohibited the foreign based subsidiary of U.S. companies from trading with Cuba.
• Foreign flag was required when traveling from Cuba.
• Prohibited travel and remittances of U.S. citizens to Cuba.

1996

President Clinton signed the Cuban Liberty and Democratic Solidarity Act (“Helms-Burton Act”)
• Extraterritorial sanctions on foreign companies doing business in Cuba.
• The purpose of the law was to tighten the embargo to force political reforms in Cuba.
• Penalties for U.S. citizens traveling to Cuba.

2000

President Clinton Signed the Trade Sanctions Reform and Export Enhancement Act of 2000
• The act Modified only the trade of certain agriculture commodities, medicines, and medical supplies
listed under section 102 of the Agriculture Trade Act of 1978 and section 201 of Federal Food Drug
and Cosmetic Act, respectively.
• Imports from Cuba are still Prohibited today,
• All commodities must be paid in Cash, in advance and,
• Financed by a third country financial institutions.

NEW ERA OF THE CUBAN EMBARGO
 Since President Obama came to power, he has been working to facilitate a relationship between
U.S. and Cuba.
 Since 2009 we have seen several changes that indicate we are facing a new ERA in the U.S. Cuba relations to further engage and empower the Cuban people.
 In December 2015 the first amendments in relation to the Cuba sanctions were announced.
 In January 27, 2016 the Department of Commerce and the Treasury Department announced
and placed new revisions to the CACR and Export Administration Regulations related to
Cuban Sanctions.
 Successively, additional remarkable revisions and amendments have been made to the
sanctions regulations. In September 2015, January 2016, and most recently on March 2016.
 In addition, diplomatic relations were reestablished on August 14 2015, after more than 50
years of hostile relations between Cuba and US,
 Representing a step ahead in the relations between the two countries to break down the
economic barriers and facilitate the engagement with Cuba and the Cuban people.

TIMELINE OF THE NEW ERA
U.S. - CUBA RELATIONS
2009

In March, President Obama Signed the Omnibus Appropriations Act authorizing
travel and easing restrictions to facilitate a greater engagement with the island.

2009

In April, President Obama amended the CACR ending restrictions on Cuban-Americans and
Business Travels to Cuba.
 Authorized U.S. telecommunication network providers established fiber-optic cable and
satellite telecommunications which facilities communication between the two countries.

2011

President Obama eased CACR restrictions on: People -to- people exchanges between U.S.Cuba, restored provision allowing remittances by non- Cuban-Americans, general licenses
specially for humanitarian purposes.
 The embargo is still in place.

TIMELINE OF THE NEW ERA US - CUBA
RELATIONS
2014

December 2014 New course in US-Cuba relations. President Obama announced new

2015

January 2015 the U.S. Department of Treasury, and U.S. Department of
Commerce published the revised Cuban Asset Control Regulations. These
measures facilitated:

diplomatic and economic regulations.

 Travel to Cuba for an authorized purpose (educational and missionary), and raise the
limits on of the remittances to Cuba.
 U.S. financial institutions were authorized to open accounts at Cuban Financial
Institutions.
 Certain activities with Cuban Nationals that live outside the country were also
authorized and,
 Allow a number of other Activities related to other areas like: telecommunications,
financial services, trade, and shipping with the required licenses that will be issued
after individual case review.

TIMELINE OF THE NEW ERA
U.S. - CUBA RELATIONS
2015

September 8, Amendments to Cuban Sanctions Regulations - Summary of the most relevant
changes:
 The most relevant changes implemented are related to travel, telecommunications and
internet-based services, business operations in Cuba, and remittances.
 Transportation by vessel direct to Cuba for authorized travelers between the United States and
Cuba only, will be authorized by general license.
 The General licenses for travel was expanded to authorized travel to Cuba to attend
professional and educational meetings as part of an organization.
 The September amendments allows establishing a business presence in Cuba, such as ones
through subsidiaries or joint ventures.
 Under the new changes, certain persons will have the opportunity to open and maintain bank
accounts in Cuba to be used for authorized purposes only.
 Some other financial transactions have been approved, including those related to remittances
and payments of legal services related to Cuba and Cuban Nationals.
 In addition, imports of gifts, and educational activities were also allowed and expanded.

TIMELINE OF THE NEW ERA US - CUBA
RELATIONS
2016

January 27, Amendments to the Cuban sanctions regulations - Summary of the most relevant
changes:
 Changes focused on financing, exports, Air Carrier Services, and travel.
 Removed existing restrictions on payment and financing terms for authorized exports and reexports to Cuba, not only for agricultural items or commodities, like it was in the past.
 Export and re-exports with a specific license that need to be approved on a Case by Case policy.
Those amendments facilitated travel to Cuba for authorized purposes and allowed blocked space,
code-sharing, and leasing arrangements with Cuban airlines.
 It authorized additional travel related and other transactions directed to the temporary stay in
Cuba of aircraft and vessels.
 The changes also expanded the transactions related to professional meetings and other events.

TIMELINE OF THE NEW ERA US - CUBA
RELATIONS
2016

March 2016, Amendments to Cuban Sanctions Regulations - Summary of the Most relevant
amendments:
 The significant amendment of March was the authorization to schedule air services between US and Cuba that
expanded the opportunity of U.S. citizens to travel to Cuba, with the purpose to promote people-to-people contact.
 Those amendments also provided people the opportunity, subject to U.S. jurisdiction, to be engaged in an
educational exchange in Cuba; whether individually or sponsored by an organization.
 Travelers needs to be engaged in a full time schedule of educational exchange activities.
 Increases the opportunity for Cuba and Cuban nationals to access the U.S. financial institutions, allowing Cubans
present in the United States with a legal non-immigrant status to earn stipends and salaries beyond living expenses.
 The U-turn payments through the U.S. financial system was authorized.
 OFAC is also authorizing U.S. banking institutions to open an account in the name of a Person who lives in Cuba
with the purpose of receiving payments for an authorized transaction.
 Expands the categories that were authorized in September 2015, through which a person can establish a business
and physical present in Cuba, to better engage and support the Cuban people.
 Grants and awards were added as a new provision in March 2016, authorizing grants for education, scholarships or
awards to a Cuban national.

EFECTIVENESS OF THE NEW
AMENDEMENTS
 Despite these adversities, and based on the new amendments to the sanctions on Cuba, improvements in
the business relations between U.S. - Cuba have been showing.
 The new regulations are narrow tailored for each case.
 After obtaining the required licenses – may do business in Cuba and negotiations with “La Habana”.
 We have some positive examples to demonstrate the new direction in the business relation with Cuba:
 Cleber Company, the first American factory that is going to assemble tractors in Cuba after more 50
years.
 Carnival Cruise Line was authorized to go to Cuba, the first American Cruise Line to sail to Cuba in
five decades.
 JetBlue Airlines obtained the license to fly direct to Cuba starting to operate on August 31.
 Grupo Phoenix, first packaging company that received license to export their products to Cuba, will
start with food containers by the end of the year.

TIPS TO CONSIDER WHILE DOING BUSINESS IN CUBA
 Legal Framework that Regulates the Foreign Investment
 The Foreign Investment Law No.118 of 2014

 Modalities of Foreign Investments

 Joint Venture
 International economic association contract
 Totally Foreign Capital Company (Capital Totalmente Extranjero)

 Foreign Investment Allowed in all Sectors, with few exceptions such as:
 Health care
 Education
 The Armed Forces (except its business sector)

 Portfolio of Foreign Investment
 The document that provides information about foreign investment trends and opportunities on the island
 This document is updated once a year and it is used as a tool to attract investors
 Summarizes the business sectors the government is interested in developing using foreign capital like:
 Agricultural Forestry and Food, Sugar Industry, Tourism, Energy, Mining, Transportation, Drug and
Biotechnological Industry, Heath, Construction, and Business Sectors.

TIPS TO CONSIDER WHILE DOING BUSINESS IN CUBA
 Steps for Doing Business in Cuba
1.

Identify the Cuban companies with potential interest in the Project.

2.

The Ministry of Foreign Investment and Economic Cooperation (“MINVEC”) offers and overviews the process and
program of meeting with potential Cuban Partners based on portfolio of Opportunities.

3.

If there is an interest in developing the foreign investment project, the investor has to submit an engagement letter.

4.

Negotiation process and preparation of the legal documents to that end.

5.

All the documents have to be presented to MINVEC for approval.

6.

The government has to respond in 60 days if the project is approved or denied.

 Special Tax Regulations - Incentive for Investors
1.

The joint ventures and the international economic contracts are exempt from paying taxes of the corporate profit for a
period of 8 years that can be extended with government approval.

2.

Corporate tax rate will be 15%, this may increase up to 50% for investments in renewable or non-renewable natural
resources.

3.

All profits that the company reinvests in the Cuba in an authorized project will be tax exempt.

 In Case of Disagreement
1.

A number of important matters will be submitted to the exclusive jurisdiction of the Cuban Law like: Inactivity at the
Government level of the Corporation in any of its modalities of the Foreign investments companies, in case of Liquidation,
dissolution or termination of the foreign investment company

2.

As well as any dispute between partners in natural resources, public services and public infrastructure work related activity.

CONCLUSIONS
 Hostility between the two countries has not fulfilled its objectives.
 New course of the U.S.- Cuba relations, easing sanctions on Cuba to empower the Cuban
people.
 Throughout the last 18 months, important amendments have been made to develop the
relations and business relations.
 Facilitating travels to Cuba, expanding export and re-exports to Cuba. More access of Cuban
people to technology and communication, among others.
 Despite the embargo, U.S. has become Cuba’s fifth largest trading partner.
 Demonstrating that the legal framework governing Cuba relations and business relation is
changing.

SOURCES:
• https://www.treasury.gov/resource-center/sanctions/Programs/Pages/cuba.aspx
• http://www.state.gov/e/eb/tfs/spi/cuba/
• * https://www.federalregister.gov/articles/2016/03/16/2016-06018/cuban-assets-control-regulations
• https://www.congress.gov/bill/102nd-congress/house-bill/5323
• https://www.govtrack.us/congress/bills/104/hr927
• http://www.flandersinvestmentandtrade.com/export/sites/trade/files/news/357150820145013/35715082014
5013_1.pdf
• *http://www.caribbean-council.org/wp-content/uploads/2014/11/Cuba-foreign-investment-projects-Nov2014-official.pdf
• https://www.commerce.gov/news/press-releases/2016/03/commerce-and-treasury-announce-significantamendments-cuba-sanctions
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CUSTOMS REGULATIONS: NUTS AND BOLTS OF
TRADE
While there is a growing trend towards regional and global “block” agreements, these
agreements do not for the most part harmonize or change Customs policies and
regulations of each trading partner, leading to bottlenecks in practice, specifically, in Latin
America.

HOT TOPICS IN CUSTOMS LAW
• Existing legal structures and e-commerce
• Difference between tariffs (taxes) and entry process

• Trends
• Protectionism
• Revenue-seeking focus
• Growing demand for e-commerce

• Role of trade agreements
• Outlook

TRENDS
• Protectionism – A combination of factors such as a widespread economic slowdown,
strengthening of the dollar, and the decrease in the price of petroleum and commodities,
has affected the treasury of most, or all, countries in Latin America. A generalized
response on their part has been to try to make up revenue, and one quick way to do that
is to ramp up collections at the border, not only through more stringent inspections, but
through added steps along the process and changes in Customs policy that require more
information of shippers and transportation companies.

PROTECTIONISM
• This is not to say that enforcement should be lax by any means, rather proponents of more agile trade processes
advocate for risk-based analysis of shipments in advance of their arrival, thus eliminating costly and time consuming,
uniform, manual inspections that do not distinguish between shipments.
• There are several examples of legislation in Latin America that hampers international e-commerce, the thought is
that this is in response to strong lobbying efforts of domestic retailers.
• Examples of such policies throughout Latin America:
• Liability for shipments and the accuracy of their documentation rests with the Customs Broker, rather than with the shipper
(as is the case in countries that are first-tier traders). This results in brokers stopping and opening every shipment in order
to ensure that they will not be penalized. In Mexico, for example, this practices increases the cost of the goods traded by
about 20%.
• Goods are not released until all taxes are paid, whereas in the U.S. we have “pre-release”, which means taxes are paid up
front by the broker, who then bills the customer, but goods are allowed to flow.
• Paper systems instead of automated systems.
• Cumbersome documentation and information requirements.

REVENUE-SEEKING FOCUS
• Mexico: Regla de Comercio Exterior 3.7.3 y proyecto de nueva Regla 3.7.35 Despacho de mercancía por empresas
de mensajería y paquetería; Release of Express shipments**:
• Applies to low value shipments, from $50-$300 (which currently do not require a Customs declaration).
• Requires shippers to certify value of the goods and costs of production.
• Shippers are required to confirm origin and to report Tax ID of the receiver.
• Shippers would now be required to provide a classification for all low-value shipments.

• Peru
• Considering legislation that would place the postal authority in a position of oversight of the express/courier shipping industry.
• Has a reporting mechanism for shippers for low value shipments that is very similar to that of what Mexico is proposing under Regla
3.7.35.

• Chile and Argentina
• Have pushed back legislation advancing and facilitating e-commerce.
**Express/courier shipments are usually higher value, and under an entirely different regimen than shipping through the Postal Service. The Postal Service is largely exempt from most requirements
that apply to shipping companies, so this rule would not apply.

GROWING DEMAND FOR E-COMMERCE
• At the same time, consumer demand in Latin America for e-commerce is on the rise,
governments will have to catch up to this:

ROLE OF TRADE AGREEMENTS
• WTO Trade Facilitation Agreement - Traders from both developing and developed countries have long pointed to the vast amount
of “red tape” that still exists in moving goods across borders, and which poses a particular burden on small and medium-sized
enterprises. To address this, WTO Members concluded negotiations on a landmark Trade Facilitation Agreement (TFA) at their
2013 Bali Ministerial Conference and are now in the process of adopting measures needed to bring the Agreement into effect.
The TFA contains provisions for expediting the movement, release and clearance of goods, including goods in transit. It
also sets out measures for effective cooperation between customs and other appropriate authorities on trade facilitation and customs
compliance issues. It further contains provisions for technical assistance and capacity building in this area. The Agreement will help
improve transparency, increase possibilities to participate in global value chains, and reduce the scope for corruption.
The TFA was the first Agreement concluded at the WTO by all of its Members. It has been ratified by 89 countries, and
must be ratified by 108 to go into effect. The importance of the TFA lies in that its members countries have committed to updated
domestic Customs processes and laws to cut back much of the red tape and cost of trade that we have just discussed.
• The TransPacific Partnership Agreement also includes sections that are in line with TFA commitments, aimed at faciliting crossborder processes. It’s the first agreement to include a section on Cross-border trade specifically.

OUTLOOK
• Opening of markets and facilitation of cross-border trade in Latin America is an imperative due to ecommerce, the ubiquity of the supply-chain business model, and competition from other regions.
• APEC – At the upcoming APEC conference in Peru, a key area of focus will be facilitation of investment and
trade across the Pacific.
• Argentina is entering bi-lateral discussions on both investment and trade throughout the region.
• Entrance of Cuba onto the scene is important, Mexico is also at a key juncture to leverage trade facilitation to
position itself as the regional leader.
• Peru and Colombia are also at key junctures, where regulatory harmonization with the region and openness
will help them reap the benefits of recent political changes.
• Positive changes that have been done to date: most countries in Latin America have implemented or are
implementing a “Single Window” platform, which essentially ties together the different importation processes
from each of its various agencies (health, agriculture, etc.), under one process, and movement away from paper
processes.

IP Arbitration

IP Arbitration
• IP arbitration can involve disputes over various forms of IP, including:
•
•
•
•
•

Patents
Trademarks
Copyrights
Trade secrets and confidential information
Domain names

• A single arbitration can involve multiple forms of IP or IP from multiple
jurisdictions
•

Potential one stop shop for complex IP disputes or
multi-jurisdictional IP disputes
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The Arbitrability of IP Disputes
• "Arbitrability" deals with whether applicable law allows a matter to be
resolved through arbitration
• IP rights are country-specific; whether a particular IP issue is arbitrable is
also country-specific
• Bottom Line: Consider issues of arbitrability before selecting the substantive
law that will govern the contract and before selecting the situs of the
arbitration
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IP Arbitration Can Arise in a Variety of Contexts
• IP-related contract dispute where contract requires arbitration
•

E.g., joint development/joint venture agreements, license agreements, outsourcing
agreements, agreements relating to standard setting bodies, etc.

• IP-related dispute where parties agree after dispute arises to submit
dispute to arbitration
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IP Investment Arbitration
•

Involves dispute between foreign investor and “host” State or State-owned entity,
where foreign investor alleges that it has been damaged by the government's
interference with IP rights

•

Bilateral Investment Treaties (BITs) or Trade Protection Agreements protecting IP
rights (TPAs) — arbitration without privity

•

International Centre for the Settlement of Investment Disputes (ICSID) or UNCITRAL
Rules
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Recent Investment-based IP Arbitration
•

Eli Lilly vs. Canada
•

•

Apotex vs. United States
•

•

Canada’s invalidation of drug patents under promise utility doctrine as not “useful”

U.S. federal court’s dismissal of Apotex’s declaratory judgment case against Pfizer in connection
with FDA application and paragraph IV certification for generic version of a drug

Philip Morris vs. Uruguay & Philip Morris vs. Australia
•

•

Uruguay’s packaging requirements for cigarettes (e.g., 80% of package must be covered with
graphic health hazard warnings)
Australia’s tobacco plain packaging legislation, which bars the use of IP on tobacco products and
packaging
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Litigate or Arbitrate?

Advantages of IP Arbitration Over Litigation
•

Alternative to judiciary in cases of perceived lack of independence, impartiality, or
sophistication

•

One stop shop for multi-jurisdictional disputes

•

Awards readily enforceable in most countries

•

Cooperative procedure can preserve important business relationships

•

Flexibility:
•
•
•

convenient and neutral seat
arbitrator(s) of one’s choice
tailored proceedings

•

Speed of proceedings

•

Confidentiality

•

Cost (if handled properly)
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Possible Disadvantages of IP Arbitration
•

Arbitrability

•

Limited right of appeal; no perceived second bite at apple

•

Cost and speed (if treated like litigation)

•

Limited preclusive effect of award

•

Limited discovery
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So, when should one litigate?
•

Transparent and independent judiciary

•

No concern about decision-maker’s sophistication or confidentiality

•

Resources to litigate in multiple jurisdictions and experienced/trusted counsel in all
jurisdictions

•

Broad discovery, dispositive motions, and/or a right of appeal needed
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Drafting the Arbitration Clause

Drafting an Arbitration Clause

Choose
the
Law

Choose
the
Rules

Choose
the
Venue
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Choose the Law
• Determines arbitrability
• Related to the contract/parties
• Compatible with:
• Contractual expectations of the parties
• Procedural regime at the arbitration venue/seat

• Stabilization clause in contracts with States or State-owned entities
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Choose the Rules
• Institutional arbitration:
• International Chamber of Commerce (ICC)
• London Court of International Arbitration (LCIA)
• American Arbitration Association (AAA/ICDR)
• Stockholm Chamber of Commerce (SCC)
• Singapore International Arbitration Court (SIAC)

• Ad hoc arbitration
• Ad hoc arbitration with UNCITRAL Rules
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Choose the Seat
• Arbitration-friendly laws & courts
• Place where the award may be set aside
• Neutrality and convenience (seat vs. hearing venue)
• Logistical support
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The Arbitrators – Who and when?
• Number of arbitrators
• Method of selection
• Qualifications/restrictions
• Impartiality and independence
• Gravitas
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Drafting the Arbitration Clause
• Do:
•

Keep it simple – generally, use an institution’s model clause as a guide

•

Consider:
•

type and complexity of possible disputes

•

nationality of the parties

•

governing law of the contract and procedural law of the arbitration

•

language
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Drafting the Arbitration Clause
• Don’t:
•

Use ambiguous scope; if a carve-out is necessary, make it narrow and clear

•

Leave decisions for later; you may end up in court

•

Use shorthand or ambiguous terminology: you may end up in court

•

Combine irreconcilable applicable laws as a means of compromise; you may end
up confused ̶ and in court
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Enforcing an Award
• May not be necessary – awards are generally performed voluntarily
• Basic procedure:
• Identify jurisdiction(s) where assets are located (and attach them if possible)
• File proceeding to enforce the award under the law of that jurisdiction

• The New York Convention:
• Makes enforcement easy: minimal burden on enforcing party
• Very limited grounds for refusal of enforcement
• Beware elastic concepts like public policy
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Appendix I:
Comparison of Institutional Rules

IP-Specific Rules of the Major Institutions
WIPO

•
•

Rules include provisions relevant to IP disputes, including on confidentiality, evidence,
experiments, site visits, agreed technology primers and models, and trade secrets

•

WIPO handles primarily IP disputes, and has built expertise across many industries

•

WIPO also has arbitrators with specialized experience in IP and many specific technical
areas
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