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Tab 1 – Biographies or CVs

Luis Salazar
Partner
Salazar@SalazarJackson.com
Direct: (305) 374-4802
Described as one of South Florida's "Legal Elite" and a "Most Effective
Lawyer" by Miami's Daily Business Review, Luis has two decades of
experience battling for individuals and companies facing crisis. Whether
it’s negotiating a complex financial restructuring, litigating bet-thecompany disputes, or defending against government investigations, he is
known for his deep, strategic thinking and tenacious approach. Chambers
and Partners, the premier attorney rating service, describes Luis as
someone who "brings legal acumen and practical business experience to the table."
He has led the Chapter 11 reorganization efforts of numerous well-known companies in a variety of industrial
sectors with combined assets in the billions. His clients have included: Gerald Stevens (retail), Fine Air and
Arrow Air (aviation), Xpedior (professional services), and First Foliage (agriculture). More recently, he
successfully confirmed SystemOne Technologies’ Chapter 11 prepackaged plan, allowing the company to
conclude its bankruptcy in 35 days. In addition, Luis has successfully conducted out-of-court restructuring,
work-outs and financial negotiations.
A seasoned trial attorney, Luis has tried more than 100 discrete matters in federal and state courts
throughout the country, on behalf of plaintiffs, defendants, debtors, and creditors in a variety of actions.
During the on-going real estate crisis, Luis represented major financial institutions and borrowers in
commercial real estate foreclosures at the trial and appellate level. He is responsible for bringing the first
constitutional challenge to the rent-capture provisions of the Florida Condo Act.
His representation of troubled internet companies during the dotcom era led Luis to draft and propose The
Privacy Policy Enforcement in Bankruptcy Act of 2001, which prohibits bankrupt companies from misusing
consumers' private information. The Act also is the first law to require the appointment of a Consumer
Privacy Ombudsman to protect the privacy rights of consumers. Luis has since been appointed by the
Department of Justice as Consumer Privacy Ombudsman in numerous bankruptcy cases, such as Tweeter
Audio, Foxtons, ViCorp, and North General Hospital.
Luis is widely recognized as a leading attorney, and has been selected "Best of the Bar" by the South Florida
Business Journal in 2003, a Legal Elite by Florida Trend Magazine in 2004, 2005, 2010 and 2014, listed in
Florida Super Lawyers Magazine from 2006--2016, listed in The Best Lawyers in America©, 2007-2017
editions, and was selected for listing by Chambers & Partners USA Guide, 2007-2016 editions, as well as a
"Leading Restructuring and Insolvency Lawyer" by PLC Cross-Border Handbook in 2008-2012. In 2014, he
was named a "Most Effective Lawyer" for Bankruptcy by the Daily Business Review and was named a "Top
Lawyer" in the South Florida Legal Guide. He is rated AV Preeminent by Martindale Hubble, and has a 97%
Avvo rate.
Luis also is proud to lead a Corporate Bankruptcy Team that was awarded multiple distinctions, including
2010’s Insolvency & Restructuring Firm of the Year, USA by Finance Monthly Magazine, was recognized
by U.S. News and World Report/Best Lawyers as one of the top bankruptcy reorganization and litigation
practices in Florida, USA Restructuring Law Firm of the Year (2011) by Acquisition International Magazine,
and the M&A Advisor’s Distressed Deal of the Year for 2011.
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Luis is a Krav Maga and a MovNat fanatic, and the founder of South Florida's End-of-the-World-as-WeKnow-It Film Festival.
Significant Representations


First Foliage – Led the reorganization and asset sale of this $45 million dollar, Homestead-based
nursery.



B&F Marine – Chapter 11 counsel for marine products supply company in restructuring terms of
Regions Bank secured claim.



Innovida – Represented Unsecured Creditors Committee of this international housing company.



SystemOne Technologies – Led company through a 35-day pre-package process.



Reed Slatkin Trustee – Represented trustee in recovering fraudulently transferred property in $250
million Ponzi scheme.



Fine Air and Arrow Air – Counsel to this $350 million international, air cargo company in its
successful Chapter 11 reorganization, managing company’s labor relations, advising on contract
negotiations with airline pilots’ union, and suppressing litigation by hostile former employees.



World Air Lease – Successfully represented aircraft engine seller and lessor in its $50 million dollar
loan workout.



Piper Aircraft – Counsel to New Piper Aircraft, Inc., the leading manufacturer of general aviation
aircraft in the United States, in connection with its successful out-of-court workout with its secured
creditors to avoid bankruptcy.



Atlas Air: Represented holder of trust certificates in successful Chapter 11 reorganization of this
publicly traded air cargo company.



Gerald Stevens – Lead counsel in this 300-store, publicly traded retail florist chain’s managementcontrolled Chapter 11 liquidation. Guided management on design and implementation of 120-day
store disposition program, which yielded more than $65 million, despite 9-11 and the subsequent
tightening of financial markets.



Counseled directors and officers of numerous business entities on deepening insolvency and
fiduciary duty issues.



Represented mezzanine lender in foreclosure and follow-on bankruptcy of luxury condo
development.



Represented major South Florida developer in acquisition of Low-Income Tax Credit property,
using Chapter 11 to lift all rental restrictions.



CS Acquisition – Represented South Florida resort developer in its Chapter 11 reorganization,
successfully obtaining financing and closing on its acquisition of a $110 million Florida Keys resort
property and voluntarily dismissing its case with full payment to all creditors.



Westmont Hospitality Group – Advised this international hotel owner and developer in providing
mezzanine financing for multimillion-dollar hotel convention center site, and designing and
structuring of mezzanine financing program for future hotel projects.
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Xpedior and Scient – Represented these e-business consulting firms in their pre-bankruptcy wind
down efforts, including negotiating multiple lease disposition and termination agreements resulting
in a substantial reduction in lessor claims during each company’s Chapter 11.



Girasol – Represented founding partner of this Latin American focused money-wiring business in a
shareholder dispute, and obtained multimillion-dollar settlement.



Estate of Abraham Gosman: Represented Chapter 7 trustee in the liquidation of this former health
magnate's $250 million estate, including the marketing and sale of six nursing homes.



Cuba Aliados, Inc.: Represented manufacturer and distributor of Cuba Aliados® and Puros Indios®
brand cigars, the highest rated non-Cuban cigars in the world according to Cigar
Aficionado magazine, in several trademark disputes.



El Unico Supermarkets, Inc.: Represented New Jersey Hispanic supermarket chain in Chapter 11
reorganization proceeding in the Bankruptcy Court for the District of New Jersey.

Areas of Concentration


Corporate counseling and crisis management



Commercial litigation, bet-the-company issues



Defending government investigations

Professional and Community Involvement


Former Co-Chair, International Committee, American Bankruptcy Institute



Membership Chair, Florida Fiduciary Forum



Board of Directors, Turnaround Management Association, Florida Chapter



Board Member, The Privacy & Data Protection Legal Reporter



Board Member, IAPP's The Privacy Advisor



Editorial Board Member, E-Commerce Law & Strategy



Secretary, National Society of Hispanic MBAs, South Florida Chapter



Member, Cuban American Bar Association



Member, International Association of Privacy Professionals



President and CEO, LATIN (Latino Turnaround and Insolvency Network)



Founder, South Florida's End-of-the-World-as-We-Know-It Film Festival

Awards and Recognition


Finalist, "2015 Most Effective Lawyers" award for the Complex Business Litigation category by
the Daily Business Review



Finalist, "Top Dealmakers" award for the distressed real estate category by the Daily Business
Review
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Winner, "Most Effective Lawyers" award for the Bankruptcy category by the Daily Business Review



Listed, The Best Lawyers in America©, 2007-2017



Listed, Chambers & Partners USA Guide, an annual listing of the leading business lawyers and law
firms in the world, 2007-2016 editions



Listed, Legal 500 US, 2009 edition



Recommended, PLC Which Lawyer Guide, Restructuring and Insolvency, 2008- 2012



Listed in Florida Super Lawyers magazine, 2006-2016



Listed, 2004 and 2005, 2010 and 2014 Legal Elite, Florida Trend magazine, listing of Florida's top
attorneys as selected by their peers



Named a "Top Lawyer" in the South Florida Legal Guide for bankruptcy, 2014-2016



Received honorable mention in Attorney at Law Magazine’s “Attorneys to Watch in 2014” Miami
Listing



Listed in "Best of the Bar" by the South Florida Business Journal, April 2003



Selected as a Leading Restructuring and Insolvency Lawyer, PLC Cross-Border Handbook, 20082012



Ranked AV® Preeminent™ 5.0 out of 5*

Noteworthy Experience


Master's of Business Administration, University of Miami, 2004



Drafter, "The Privacy Policy Enforcement in Bankruptcy Act of 2001," (New Sections 332 and
363(b)(1) of the Bankruptcy Code)



Borough of Leonia, New Jersey - Elected council member



Auditing HIPAA Security Compliance, MIS Training Institute

Education


M.B.A., University of Miami, 2004



J.D., Columbia University School of Law, 1992



B.A., magna cum laude, Drew University, 1989

Admitted to Practice


Florida



New Jersey



New York

Articles
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"The Ins and Outs of Online Data Collection in Latin America," Daily Business Review, September
8, 2016
“From Start to Successful Finish; Could your firm benefit from better project management
processes?” Legal Management Magazine, April 2016
"Law Office Thrives on Open Space, Post-Its, Hand-Picked Music," Daily Business Review,
December 2, 2015
“Optimistic Law Firms Have Expansion Mindset,” Florida Law Almanac 2015, August 31, 2015
"Sweating the Details Pays Off in $4.13 Million Foreclosure Award," Daily Business Review, March
19, 2015
"Don't Let Black Friday Breaches Make You See Red," Daily Business Review, November 20, 2014
"Managing Partners Survey 2014: Optimistic Law Firms Have Expansion Mindset," Daily Business
Reivew, October 31, 2014
"Greenberg's Hilarie Bass, David Coulson, Most Effective Lawyer Finalists. See Who Else was
Named," Daily Business Review, October 28, 2014
"New Florida Data Breach Law Impacts Restaurants," FSR:The Kitchen Sink, October 20, 2014
"How to protect your business from data breaches," WPBT Channel 2 Issues, September 5, 2014
"Breach Puts Database Security Back In Spotlight," Daily Business Review, August 13, 2014
"Data security: 3 tips to secure your business," South Florida Business Journal, August 8, 2014 and
in print August 15, 2014
"Businesses Beware: New Florida Data Privacy Law Takes Effect," Daily Business Review, July 9,
2014
"Litigators' Newest Challenge? Tracking Erasable Data," Daily Business Review, June 2, 2014
"Golf Club Dues Remain In Play After Chapter 7 Sale," Daily Business Review, May 1, 2014
"Casino Miami Jai Alai Auctioned Off For $155 Million," Daily Business Review, March 27, 2014
"Miami Jai-Alai sells at auction for $155 million," South Florida Business Journal, March 26, 2014
"Miami Jai Alai Beats Lender's Attempt To Add $37M To Credit Bid," Daily Business Review,
February, 25, 2014
"Latin American Laws Pose Challenges for U.S. Firms," Daily Business Review, January 29, 2014
"Board of Contributors: Supreme Court Ruling Opens Floodgates to Negligence, Fraud
Claims," Daily Business Review, March 22, 2013
“DIY eDiscovery: Is Your Organization Ready for an Extreme Makeover?” Corporate Compliance
Insights Magazine, February 13, 2013
“Private Sector To Push For Leeway In Cyber security Standards,” Law360, February 13, 2013
“Google’s Transparency Report Serves as Subtle Call to Action,” TechNewsWorld,January 25,
2013
“Senate Departures May Put Damper On Privacy Momentum,” Law360, January 15, 2013
“Privacy Cases to Watch in 2013,” Law360, January 1, 2013
“Facebook Gives a Little, Gets A Little With New Privacy Settings,” TechNewsWorld, December
12, 2012
“Obama's Win To Turn Up Heat On Privacy Regulation,” Law360, November 6, 2012
“FTC's Privacy ‘Nutrition Label’ May Not Fit Complex Data Use,” Law360, October 24, 2012,
“What happens if your city goes broke, files bankruptcy?” Bankrate.com, October 14, 2012
“Romney tape likely violates federal and state privacy laws,” Daily Business Review, October 3,
2012
“New privacy audit shows Facebook warming up to watchdogs,” Law360, September 21, 2012
“GCs for multinationals take care selecting legal talent in Latin America,” Daily Business
Review, September 20, 2012
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“Can e-discovery, social media obligations and ethics be friends?” Daily Business
Review,September 19, 2012
“Firms Push For Privacy Groups As Data Security Realm Heats Up,” Law360, September 19, 2012
“Yahoo Users May Struggle to Show Damages From Data Breach,” Law360, August 02, 2012
“’Virtual Abodes’ Considered for Serving Processes,” Daily Business Review, July 27, 2012
“Infante Zumpano Partners Form New Law Firm,” Daily Business Review, June 26, 2012
“Miami Lakes' National Litho files Chapter 11, seeks buyer,” South Florida Business Journal, July
23, 2012
“Slow work week? Blame the Fourth of July” The Miami Herald, July 3, 2012
“Former Greenberg Traurig Attorneys Form Salazar Jackson,” South Florida Business
Journal, June 21, 2012
“Law Firms Under Siege,” Dark Reading, April 6, 2011
“Economic Outlook: Chapter 11 A Path to Acquisition,” Daily Business Review, March 25, 2011
“Special Report – New Partners,” Daily Business Review, March 14, 2011
“Winning Bid of $20.5M purchases First Foliage,” Daily Business Review, February 10, 2011
“First Foliage Heads to Auction,” South Florida Business Journal, February 4-10, 2011
“Homestead Grower Goes to Auction,” The Miami Herald / Local & State, February 4, 2011
“BFN Growers Supplants First Foliage Stalking Horse,” The Deal, January 25, 2011
“Brisk Business – Law Firms See Another Good Year for Bankruptcies,” South Florida Business
Journal, January 7-13, 2011
“IZHM Announcement,” Daily Business Review, January 21, 2011
“What’s Your Social Media Policy?” South Florida Legal Guide, Midyear 2010
“California Legislation Would Require Companies to Specify the DataExposed in Breaches,” Dark
Reading, August 25, 2010
“First Foliage – Nursery Owner Uses Chapter 11 to Regain Crop Insurance Coverage,Daily
Business Review, August 23, 2010
“Florida Super Lawyers Top List,” Superlawyers.com, July/August 2010
“Rothstein Fallout – Rosenfeldt Defense at Depositions: ‘I never looked’,” Daily Business
Review, July 6, 2010
“Bankruptcies,” Miami Herald / Business Monday, June 28, 2010
“Ecuadorian Family Buys Pembroke Dealership,” Daily Business Review, June 25, 2010
“Homestead Nursery for Major Retailers Files Ch. 11,” Daily Business Review, June 24, 2010
“Rosenfeldt Ordered to Appear,” Daily Business Review, June 18, 2010
“Brothers Attempt to Get $50M Lawsuit Dismissed,” Daily Business Review, June 16, 2010
“Rothstein Fallout – Rosenfeldt Doesn’t Show up for Deposition,” Daily Business Review,June 15,
2010
“Viva Privacidad! Mexico’s Senate Passes New Privacy Act,” BNA Inc. – Privacy & Security Law
Report, June 14, 2010
“Digital Signature Bill in Paraguay Moves to President’s Desk Following Senate Passage,” BNA,
Inc. – Privacy & Security Law Report, June 2010
“Movers,” Miami Herald / Business Monday, May 17, 2010
“Rothstein Fallout – Plea Deal in the Works for Villegas,” Daily Business Review, May 14, 2010
“Today’s News – People,” Miami Today, May 6, 2010”
“Rothstein Fallout – Hearing Held to Open Up Depositions,” Daily Business Review, April 22,
2010
“Rothstein Fallout – Questions Raised in 2008 about $15M,” Daily Business Review,March 18,
2010
“The Bad Apple Effect,” Daily Business Review, March 8, 2010
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“Experts Debate Bankruptcy ‘Contagion Theory’,” Daily Business Review, February 3, 2010
“Movers,” Miami Herald / Business Monday, February 1, 2010
“10 New Year’s Privacy Resolutions,” The Privacy Advisor, January – February 2010, Vol. 10, No.
1
“Today’s News – People,” Miami Today, January 28, 2010
“2010 Florida Super Lawyers Top List,” Superlawyers.com, 2010
“Bankrupt Luxury Subdivision Salvaged,” The Miami Herald, April 9, 2009
“Involuntary Bankruptcies Proliferating,” South Florida Business Journal, March 5, 2009
"Creditors Force Neptune Industries Into Bankruptcy," South Florida Business Journal, February
17, 2009
“National Foreclosure Suspension Ready to Be Lifted,” Daily Business Review, January 28, 2009
“Auto Dealerships Prepare for a Major Shakeout,” The Wall Street Journal, January 27, 2009
“Failing Companies Need to Know When to Hold 'Em, When to Fold 'Em,” Daily Business
Review, January 22, 2009
“Customs and Cross-Border Data Transfer,” The Privacy Advisor, October 2008, Vol. 8, No. 10
“High-Wire Act,” Daily Business Review, October 6, 2008
“Avoiding the Dumpster Spotlight,” The Privacy Advisor, May 2008
“Florida’s Data Breach Law,” CABA Brief, Spring 2008
"Breathing New Life Into Disaster Recovery Plans," Daily Business Review, April 10, 2008
"Shred It or Regret It!" National Law Journal, March 31, 2008
"Special Report: Bankruptcy," Daily Business Review, March 27, 2008
"State of (Breach) Confusion," DarkReading.com, March, 2008
"Working it Out," Daily Business Review, February 29, 2008
"It's Official - Red Flag ID Theft Programs Required," Privacy & Data Security Law Journal,
January 2008
"Data Breach 2.0," The Privacy Advisor, January 2008
"New Rules Require Banks, Others to Detect ID Theft," Daily Business Review, January 16, 2008
"Protecting Your Child From ID Theft," South Florida Parenting Magazine, January 2008
"Foreclosures," Daily Business Review, December 17, 2007
"Don't Fear the Consumer Ombudsman," ABI Journal, December 2007
"Bluecasting or Bluespamming?" e-Commerce Law & Strategy, November 2007
Interviewed, "Report: E-Commerce Fraudsters' Haul May Reach $3.6B in 2007,"Ecommerce Times,
November 2007
"Viva La Privacidad!" The Privacy Advisor, September 2007
"Avoiding Litigation That Will Keep You Up All Night (Attack of the Blogs)," South Florida
Business Journal, August 2007
"On the Razor's Edge: Mobile Marketing," e-Commerce Law & Strategy, June 2007
"What Is Your Blog Policy?" NSHMBA's Bottom Line, June 2007
"Avoiding DR Disasters," Byteandswitch.com, May 31, 2007
"Hurricane Season Looms, Is Your Data Protected?" Enterprise Storage Forum.com, May 23, 2007
"Privacy and the Bank Director," Bank Director News, Spring 2007
"N.H. Pharma Law May Set Precedent for the Other States," The Privacy Advisor, May 2007
"Privacy and Bankruptcy Law Part III: Consumer Privacy Provisions," ABI Journal,February 2007
"Special Report: Litigation Pain and Profits," Daily Business Review, February 20, 2007
"Striking Back at Bad Drivers: Would-be Road Ragers are Expressing Their Answer Online," Florida Times-Union, January 23, 2007
"California Security Freeze Act Decision Could Set the Stage for Constitutional Challenges in
Other States," The Privacy Advisor, December 2006
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"The Virtual Taxman Commeth? Congress is Examining Whether Gains Made Playing Online
Games Should Be Taxed," E-Commerce Law & Strategy, December 2006
"Privacy and Bankruptcy Law Part II: Specific Code Provisions," The ABI Journal, December 2006
Privacy and Bankruptcy Law Part I: Technology Explosion Creates Personal Privacy Tensions" The
ABI Journal, November 2006
"Trenwick Sounds Death Knell for Deepening Insolvency," The Corporate Counselor,November
2006
"U.D. Registry, Inc. Topples California Security Freeze Act," The Privacy & Data Protection Legal
Reporter, November 2006
"Offshore Outsourcing: Protecting Privacy a World Away," The Privacy & Data Protection Legal
Reporter, November 2006
"Fiduciary Duties are Clarified," National Law Journal, October 2006
"Trenwick America: The Trend Against Breach of Fiduciary Duties and Deepening Insolvency
Claims Continues," The Bankruptcy Strategist, October 2006
"Fiduciary Duties Owed to Subsidiary," The Bankruptcy Strategist, September 2006
"A National Data Breach Law is Inevitable," E-Commerce Law & Strategy, September 2006
"A National Breach Law is Inevitable," The Privacy & Data Protection Legal Reporter,September
2006
"The Death of Privacy," CIO Insight, September 2006
"New Code Provisions Keep Data Confidentiality," NABTalk, Summer 2006
"Surging of Deepening Insolvency Claims, (Part One)" Debt 3, July 2006
"Surging of Deepening Insolvency Claims (Part Two)," Debt 3, June 2006
"What You Need to Know About the PPEBA," The Bankruptcy Strategist, May 2006
"Privacy, Please!" e-Commerce Law & Strategy, May 2006
"Holiday Isle Buyer Files Chapter 11," The South Florida Business Journal, February 27, 2006
"Where are the Gaps in Professional Development?," Law Journal Newsletters, September 2005
"Bankruptcy and Business," Hispanic Magazine, July/August 2005
"Ex-Health Magnate Gosman's Wife Rebuked for Hiding Asset," Palm Beach Post, June 30, 2005
"Gosman Wife Told to Defend Herself," Palm Beach Post, June 23, 2005
"Is the Tide Turning?" The ABI Journal, April 2005 (Analyzing recent fiduciary duty and
deepening insolvency case law)
"Delaware Chancery Court Takes Fresh Look at Zone of Insolvency," The Bankruptcy Strategist,
January 2005
"Delaware Chancery Court Takes Fresh Look at Zone of Insolvency," The New York Law Journal,
March 25, 2005
"Critical Ruling on Compensation from Supreme Court," The Bankruptcy Strategist, March 2004
"Turnaround Group Formed," The Miami Herald, May 14, 2003
"Cross-Border Injunction against Claimant Denied," National Law Journal - In Focus Section,
February 10, 2003
"Managers Can Be Held Liable for Deepening Insolvency," South Florida Business Journal,April 12,
2002
"Insurance Rehabilitator Does Not Represent Policyholder," The Bankruptcy Strategist,January
2002
"A Client's Bankruptcy Has Surprise Cost to Creditors," Bankrate.com, June 25, 2001
"The Company You Save May Be your Own," Hispanic Business, April 2001
"No Muss, No Fuss," TheDeal.com, March 2001
"New Bankruptcy Ruling Holds Directors and Officers Owe Fiduciary Duties to a
Subsidiary," Law.com, Business Practice Alert, September 2006
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"A National Data Breach is Inevitable: Both Houses of Congress Are Considering Bills,"The Privacy
& Data Protection Legal Reporter, September 2006
 Numerous additional articles on insolvency and other topics through 1994
Lectures
 “Surviving End-of-the-World Disasters,” Turnaround Management Association (Florida),
February 2009
 “Distressed Caribbean Industries,” ABI’s Caribbean Insolvency Symposium, February 2009
 “Privacy in the Meltdown,” ISACA Florida, WOW Conference, January 2009
 "ACI: (Red Flags Programs)," Washington, DC, January 2009
 "Handling Customers in Bankruptcy," Ft. Lauderdale, November 11, 2008
 "Managing Data Privacy in Latin America," IAPP audio conference, October 2008
 “Mobile Marketing,” American Marketing Association, October 2008
 "Barbarians Inside the Gate: Handling Employee Termination," October 2008
 "Getting the Green Flag on Your Red Flag Program," South Florida Compliance Assn., April 15,
2008
 "Global Privacy Compliance Strategies: Solutions for an Asymmetrical World," RSA Conference,
April 10, 2008
 "Nuts & Bolts of International Insolvency: Chapter 15," Beard Audio Conference, April 3, 2008
 "Red Flag Regulations," PLI Audio Briefing, April 1, 2008
 "Data Data Everywhere: Transferring, Selling, Trashing or Destroying Data," IAPP Privacy
Summit 2008, March 26-28, 2008
 "Corporate Due Diligence," Miami Finance Forum, February 2008
 "PCI Compliance - Retailers' Ticking Time Bomb," Miami, Fla., February 2008
 "PCI and Red Flags: Rising Standards," Chief Privacy Officers Council, September 2008
 “PCI: The Rising Global Standard,” IAPP Summit, September 2008
 “Red Flag ID Theft Programs,” South Florida Banking Institute, September 2008
 “Red Flag ID Theft Programs,” Institute of Internal Auditors, August 2008
 “Surviving a Breach,” Miami, June 2008
 "ID Theft Regulations," South Florida Banking Institute, February 2008
 "Red Flag ID Theft Regulations," Beard Audio Conference, February 2008
 "Red Flag ID Theft Regulations," Miami, Fla., January 2008
 "Digital Forensics," Miami, Fla., November 2007
 "Real World Compliance Issues and Challenges," South Florida Information Systems Security
Association, November 2007
 "Solving Global Compliance Problems," IAPP Privacy Academy, October 2007
 "Viva la Privacidad! Managing Privacy in Latin America," IAPP Privacy Academy, October 2007
 "Data Privacy and Consumer Protection," National Association of Attorneys General Conference,
October 2007
 "Data Privacy and GLBA," South Florida Compliance Association, October 2007
 "Real World Compliance Issues and Challenges," ISSA (South Florida), October 2007
 "Data Privacy and GLBA," Miami, Fla., August 2007
 "Avoid the TJ Maxx Syndrome: What Executives Need to Know About Data Security and Privacy
Protection," Fort Lauderdale, Fla., May 2007
 "International Insolvency," Fifth Annual International Litigation and Arbitration Conference, April
2007
 "eForensics: What You Don't Know Can Hurt You," South Florida Technology Alliance, April
2007, Moderator/Panelist
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"Privacy Regulations Governing Banks," Bank Director Workshop, National Association of
Corporate Directors, March 2007
"The Ombudsmen Commeth," Presentation to Office of the U.S. Trustee (South Florida office),
March 2007
First Annual Southeast Privacy Summit, February 21, Co-Chair, and Speaker "Data Breach
Notification and Privacy Law"
"Lender's Panel: Caribbean/South American Cross-Border Issues," ABI Caribbean Insolvency
Symposium, February 2007
"iRoundtable: ComputerFraud," iCoast, February 2007, Panelist
"Eye of the Storm: Managing Through Natural Crises," Turnaround Management Association,
Florida Chapter, September 2006
"Surging Deepening Insolvency Claims: Increased Risk for Managers, Advisors, and Lenders of
Troubled Companies," Beard Audio Conferences, June 2006
"Privacy Protection in Chapter 11 Proceedings - Disclosure Rules and Strategies Under the New
Bankruptcy Code," Beard Audio Conference, April 2006
"New Amendments Overview, " Turnaround Management Association, Florida Chapter 2006
"Chapter 15 Overview," ABI Caribbean Insolvency Symposium, February 2005
"Deepening Insolvency," Panelist, Distressed Debt Summit 2005, Speaker
"Small Lenders Forum," Turnaround Management Association, annual conference 2005
"Chapter 11 for the Non Practitioner," Hispanic National Bar Association Annual Conference,
October 2004, Panel Moderator
"Negotiating … for People Who Hate Negotiating," University of Miami, School of Business, 2004
"Everything Old is New Again: (Re)Emerging Issues in Troubled Industries," 76th Annual Meeting
of the National Conference of Bankruptcy Judges in Chicago, October 2002
"E-Commerce and High-Tech Bankruptcy," ABI Rocky Mountain Conference, February 2001
Panel Chair, "The Dotcom Shakeout: Preserving Value in a Volatile Market," Hispanic Internet
Summit 2001
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KATHERINE AMADOR
Katherine Amador is a partner in Berger Singerman’s Miami office
and a member of the Business, Finance & Tax team. Katherine
concentrates her practice in complex real estate acquisitions,
dispositions and development, including multi-million dollar buyand sell-side transactions, financing, commercial foreclosures and
litigation.
On the deal side, Katherine has extensive experience in complex
real estate transactions for both private and institutional clients,
representing regional and international developers and investors in
real estate acquisitions; negotiation of purchase and sale
agreements; and sales and development matters including vacant
land, multi-family and other commercial property. Katherine
represents institutional lenders in commercial lending for various
types of projects, and also represents both lenders and borrowers
in loan work-outs and distressed business transactions, negotiating
forbearance agreements, note sales and acquisitions and deed-inlieu of foreclosure transactions. On the litigation side, she has
represented clients in multi-million dollar commercial foreclosure
matters and disputes involving purchase and sale contracts and
options, secured loans, inter-creditor agreements and title matters.
Lenders have sought Katherine’s advice and aid in enforcing their
secured claims, including foreclosure, receivership, guaranty
enforcement, as well as defending lender liability and bad faith
claims.

Partner
(305) 982-4085
kamador@bergersingerman.com
1450 Brickell Avenue, Suite 1900
Miami, FL 33131
Practice Team
Business, Finance & Tax
Practice Areas
Distressed M&A and Restructuring
Latin America & Caribbean Practice
Real Estate
Education
J.D., University of Miami School of Law
B.A., Florida International University
Admissions
Florida

A native Spanish speaker, Katherine represents Latin American

bergersingerman.com

investors, families and businesses seeking to invest in Florida and
throughout the United States, including acquiring significant
residential and commercial assets and the related due diligence.
For these matters, she has handled the structuring of finance
transactions, advising on corporate formation, and assisting with
tax and estate planning. Katherine’s practice also focuses on
cross-border transactions, advising clients throughout Latin
America on corporate and commercial transactions as well as
compliance matters. She has worked closely with top law firms in
over fifteen Central and South American countries to assist firm
clients in local matters.
Representative Matters
Represent Fortune Top 50 client throughout Central and South
America in connection with general legal/business compliance
issues, FCPA and the adherence to each country’s applicable
laws pertaining to unfair trade, anti-monopoly, unfair
competition, anti-corruption and anti-bribery.
Represented Arcadia-based Orange-Co LP in the sale of 20,000
acres of citrus land in a $274 million deal.
Represent homebuilders of large-scale residential projects in
land acquisition and development matters.
Represent real estate investors and developers in acquisition
and sale of real property from small local transactions to multistate transactions.
Represented Latin American investors in multi-million dollar
hotel and loan acquisition in the U.S.
Counsel to a subsidiary of a private equity fund in the sale of a
hotel and workout with bankrupt borrower in a transaction valued
at $30 million dollars.
Counsel to private equity funds in connection with Florida real
estate matters.
Negotiate commercial business and real estate loans on behalf
of lenders and borrowers, drafting all relevant documents and
post-closing agreements, serving as opinion counsel on a broad
range of legal issues.
Acquire distressed real estate on behalf of opportunity funds,
including commercial paper pre- and post-foreclosure
proceedings, and performing related due diligence, negotiating
and drafting all relevant acquisition and closing documents.
Advise trustees, receivers, and debtors-in-possession in
managing and disposition of commercial real estate property.
Represent lenders in every aspect of commercial real estate
foreclosures, including prosecuting expedited foreclosure
proceedings, defending lender-liability claims, coordinating FDIC
special powers use, foreclosure sales, and post-judgment REO
management and disposition.
Negotiate and prepare commercial and residential leases on
behalf of landlords and tenants.
Represent plaintiffs and defendants in a broad range of general
commercial litigation matters, including successful constitutional
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challenge to Florida Condominium Act.
Awards and Honors
Martindale-Hubbell, AV® Preeminent™ rated, 2015
South Florida Business Leader, Woman Extraordinaire, 2011
Community Activities / Associations
Hard Hats & High Heels, Habitat for Humanity Committee, 2016
& 2017
Latin Builders Association, Board of Directors, Membership
Chair
Hispanic National Bar Association
The Florida Bar Real Property, Probate and Trust Law Section
American Bar Association
Cuban American Bar Association
Founder and First Chair of the Women of the Latin Builders
Association Committee
Recent Publications
July 7, 2016 - Doing Business in Florida, "CMBS Loan Maturities
and Potential Defaults – a Tsunami or a Ripple?"
January 27, 2016 - Doing Business in Florida, "Survey Says...
Latin America Will Continue to Drive Foreign Investment in
South Florida Real Estate in 2016"
November 10, 2015 - Doing Business in Florida, "Here Comes
the Boom! Will Borrowers Once Again Be Taking a Bad Boy Trip
Down Non-Recourse Lane?"
June 30, 2015 - Doing Business in Florida, "Considering Doing
Business Across the Border? Leaving the U.S. Does not
Necessarily Mean You are Leaving U.S. Laws Behind"
November 15, 2013 - Daily Business Review, "Real Estate
Market Enters New Normal"
Recent Speaking Engagements
October 28, 2016 - 2016 LBA October Luncheon, "WLBA's State
of the Market Panel"
January 28, 2016 - The Women of the Latin Builders
Association, "Making it Rain in 2016"
March 10, 2015 - ConsuMiami Forum, "Stressing the importance
of the Hispanic market in South Florida"
March 10, 2015 - ConsuMiami Forum, "Acquiring Financing For
Properties in Florida"
September 10, 2013 - HNBA Annual Convention, "Real Estate's
New Normal"
June 5, 2013 - CABA CLE, "The Life of a Real Estate Deal –
From Start to Finish"
Recent In the News
September 30, 2015 - Berger Singerman's Katherine Amador
Named Latin Builders Association's Director of the Year
August 12, 2015 - Berger Singerman Partner Katherine Amador
Founder and First Chair of the Women of the Latin Builders
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Association Committee
May 11, 2015 - Daily Business Review mentions Martin
Genauer, Daniel Aronson, Katherine Amador, Franklin Caplan,
Frank Scruggs, and David Black on "Sale of 380,000 Acres
Came With 15-Year Anti-Development Restriction"
April 12, 2015 - Mercado de Dinero mentions Katherine Amador
on "The importance of the Hispanic market in South Florida"
February 10, 2015 - Daily Business Review mentions Martin
Genauer, Daniel Aronson, Katherine Amador, Franklin Caplan,
Frank Scruggs and David Black on "Berger Singerman Team
Negotiates $274 Million Citrus Grove Sale"
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Rick Martin has practiced in the corporate, securities, and international fields for more than 20 years. He represents U.S. and foreign
companies, family groups, and private equity funds in a variety of corporate transactions including domestic and cross-border M&A, joint
ventures and strategic alliances, securities offerings, and private equity transactions. He has participated in numerous acquisitions and
financing transactions throughout the United States, Europe, Central and South America, the Caribbean, and Mexico. He has assisted
numerous Latin American and European companies in setting up and expanding their operations in the United States. He also has extensive
experience advising global corporations in managing their legal matters throughout Latin America.
Rick previously served on the Board of Managers of the Penn Law Alumni Society and as co-chair of the Penn Law Alumni Club of South
Florida. He is Administrative Partner of the Miami Office.

EXPERIENCE HIGHLIGHTS

Majority owners of Mentez acquire entirety of Mentez, LLC
Jones Day advised the majority owners of Mentez, LLC, the parent company of Paymentez, LLC, a leading payment processor for online
games, websites, and mobile applications in Latin America, in connection with the purchase of the membership interests of Mentez owned by a
minority equity holder.
Crédito Real acquires 70 percent of Instacredit for $70 million
Jones Day advised Crédito Real, S.A.B. de C.V., SOFOM, E.R. (“Crédito Real”) in completing the purchase of a 70 percent equity interest in
Marevalley Corporation, a Panamanian holding company with entities in Costa Rica, Nicaragua, and Panama operating under the name
“Instacredit.”
Arendal acquires Cal Dive vessel and certain equity interests
Jones Day represented Arendal S. de R.L. de C.V., a Mexican company specializing in the construction of pipelines, plants, electromechanical,
and heavy civil engineering works, in its acquisition of the Vanuatu flagged vessel "Texas," as well as certain equity interests of Hoc Offshore,
S. de R.L. de C.V. and Tiburón Ingeniería y Construcción, S. de R.L. de C.V. from Cal Dive Offshore Contractors.
Asbury Automotive completes $200 million offering of Senior Subordinated Notes
Jones Day represented Asbury Automotive Group, Inc., one of the largest automotive retailers in the U.S., in connection with its issuance of
an additional $200 million aggregate principal amount of 6.0% Senior Subordinated Notes due 2024 in a Rule 144A and Regulation S offering.
Crédito Real acquires 65 percent of AFS Acceptance to scale up its used car business in the U.S.
Jones Day advised Crédito Real, S.A.B de C.V., SOFOM, E.R. ("Crédito Real") in its acquisition of 65 percent of the equity interests issued
by AFS Acceptance LLC, a financial institution focused on granting loans for the acquisition of used cars in the U.S.
GTS sells minority stake in two 20 MW solar plants in Peru to Sojitz Corporation of America
Jones Day advised Grupo T-Solar with the sale of a minority equity interest in two projects consisting of two 20 MW PV plants in southern
Peru.
TissueTech further issues Common Stock in private placement to certain accredited investors
Jones Day represented TissueTech, Inc., a Miami-based bio-tech company and industry leader in amniotic membrane tissue products, in
connection with its further issuance of Common Stock in a private placement to certain accredited investors.

The following represents experience prior to joining Jones Day.
Represented a Dubai-based private equity firm in connection with its capital raising activities and acquisitions in the United States.
Represented one of the largest Chinese tire manufacturers in connection with its initial entry into the U.S. market, including its joint venture
with a local minority partner to establish its U.S. operations.
Represented Grupo Phoenix, a leading supplier of packaging for consumer products and goods with manufacturing operations in Colombia,
Mexico, Venezuela, and the U.S., in connection with its sale of a minority equity interest to One Equity Partners (the private investment arm of
J.P. Morgan Chase & Co.).
Represented the Delcop Group in its acquisition of the Colombian operations of Xerox Corporation.
Represented BearingPoint, Inc. and the BearingPoint Liquidating Trust as lead counsel in connection with the wind down of BearingPoint's Latin
American operations.
Represented consortium of investors in its acquisition of the business and assets of McDonald's Corporation's Latin American operations
(including approximately 1,600 restaurants in 18 jurisdictions).
Represented the Trident Trust Group in its acquisition of the trust administration business of a major international bank.
Represented Mentez, LLC, the leading publisher of social network games on Brazil's Orkut and Facebook platforms, in several private equity
transactions.
Represented Paymentez, LLC, a leading payment platform for purchases of virtual goods and online content in Latin America, in connection
with its corporate restructuring and private placement of equity securities.
Represented Industrias Duraflex S.A. de C.V. in the sale of its textile manufacturing plant located in El Salvador to Hanesbrands, a U.S.
publicly traded corporation.
Represented MGM International LLC, a leading firm specializing in the development and commercialization of carbon emissions credits, in its
issuance of a 38 percent equity interest to Morgan Stanley Capital Group.
Represented Seisint, Inc. in its $775 million auction sale to Lexis-Nexis.
Represented Conecel, the leading telecommunications operator in the Republic of Ecuador, in its high yield debt offerings of an aggregate of
$246 million under Rule 144A and Regulation S and eventual sale of the company to America Movil, one of the world's largest wireless service
providers.
Represented Telefonica, Spain's largest telecommunications company, in connection with numerous acquisitions throughout Latin America.

HONORS & DISTINCTIONS
Legal 500 Latin America 2013: Capital Markets-International
The Best Lawyers in America
Chambers USA
Chambers Global
Chambers Latin America
Florida Super Lawyers
Florida Trend magazine, "Legal Elite" for mergers and acquisitions law
Top Dealmaker of the Year — International Category (2008) and Corporate (Domestic) Category (finalist, 2012),Daily Business Review

Recipient, "M&A Deal of the Year" Award, Latin Lawyer magazine (2008)

EDUCATION
University of Pennsylvania (J.D. 1992); Florida State University (B.S. in Finance cum laude 1989)

BAR ADMISSIONS
Florida

PUBLICATIONS
July/August 2008
Quoted, Miami- a bridge both ways, Iberian Lawyer
August 2007
Quoted, Clothing group buys Salvadoran supplier, Latin Lawyer
August 2007
Featured, Dealmakers: Attorneys Assist in Purchase of McDonald's Latin America, Miami Daily Business Review
2007
Mentioned, McDonald's Sells Latin America, Latin Lawyer

SPEAKING ENGAGEMENTS
February 28, 2014
Dade County Bar Association Bench & Bar Conference - Developing and Growing Business in Latin America and Abroad
Miami, Florida
May 29, 2013
Inaugural Hispanic Leaders Summit, White House Business Council, The White House
Washington, D.C.
November 2009
Cross-Border Issues in the Evolving Global Economy, moderator/speaker, Mergers and Acquisitions
San Diego, California
2009
Latin America Business Update, speaker, Changing Regulatory Landscape
Miami, Florida
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E-Commerce Best Practices: Online Privacy
(Ten Keys To Latin American Data Privacy)
By Luis Salazar*
Back in 1965, Frank Tannenbauem wrote a short but influential book, Ten Keys
to Latin America. His ten keys, he promised, were “ten windows through which the
reader may examine the grandeur, the mystery, the poverty, and the promise of Latin
America.” With so many countries, cultures, and legal systems, it is a challenge to
present any definitive guide to Latin American Data Privacy that really covers the field.
So, following Tannenbaum’s lead, I offer my 10 keys to Latin America Data Privacy.
Key One: Habeas Data
Perhaps no single concept is more fundamental to understanding Latin American
data privacy law than Habeas Data. Habeas Data, literally translated as ‘you should
have the data,’ is a constitutional right granted individuals in many Latin American
countries and is probably the predominant force in the region’s data privacy law.
The right of Habeas Data originated in certain decisions of the German
Constitutional Tribunal involving an individual’s data stored third-party in databases.
Although its details vary by country, Habeas Data is generally the right of an individual
to petition a court to help it protect his or her privacy, including his or her image, privacy,
honor, and freedom of information. The action can be brought against anyone holding

*

Luis Salazar is a shareholder with the international law firm of Greenberg Traurig, and a founding
member of its Data Privacy and Security Law Taskforce. A Certified Information Privacy Professional,
Luis is also a member of the firm’s Latin American Practice Group and is based in Miami – The Capital of
the Americas. He may be reached at 305-579-0751, or at salazarl@gtlaw.com.

1

information, and it empowers the complaining party to request a correction or even
destruction of personal data held by a third party.
More specifically, Habeas Data actions are typically asserted by the party whose
data is effected. The complainant may seek injunctive relief, damages, or both, but
must seek to access their personal data in the target database, and may ask that the
data be maintained confidential, private, corrected, or updated. The complaining part
must typically also identify the database and its owner and controller with particularity.
Finally, there often must be some allegation of damages.
Brazil. Brazil became the first country to officially enact a Habeas Data law in
1988, when it passed a new constitution and gave Habeas Data full constitutional
authority. Thereafter, Columbia adopted the Habeas Data right in its new constitution in
1991, Paraguay in 1992, Peru in 1993, Argentina in 1994, Equator in 1996, and Bolivia
in 2004. With each subsequent enactment, Habeas Data rights became clearer.
In Brazil, the power of Habeas Data is limited to the right of an individual to
access and correct data, but not to update or destroy it.

A subsequently enacted

Habeas Data enabling law granted individuals the additional power to add an annotation
to their data stored in a database to note that it is under legal dispute. Enforcement of
the Habeas Data right in Brazil, however, can be a challenge, because venue for the
action changes depending on the defendant.
Paraguay. When Paraguay passed its version of Habeas Data, it enhanced the
definition and simplified the procedural elements.

Its Habeas Data constitutional

provisions not only allow an individual to access information and data available on
himself, but also to know how the information is used and for what purpose. A petitioner
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can request that a court of competent jurisdiction update, correct, or destroy entities if
they are wrong or if they are illegally affecting his rights. Paraguay designated allows
only one court – the constitutional chamber of the Supreme Court – to hear and decide
all Habeas Data cases.
Peru. The Peruvian Habeas Data provisions are similar to the Paraguayan ones,
but do not allow for the correction or removal of erroneous data stored in a database. It
does, however, forbid the broadcast, copy, transfer, or distribution of that erroneous
data.
Argentina.
Data rights.

The Argentinean Habeas Data provisions further refined Habeas

Actually referred to as an “amparo,” the traditional label for certain

constitutional guarantees in the Latin American civil system, the provisions include most
of the above Habeas Data enactments, including the right to access data, correct it,
update it, or destroy it. It also forbids the broadcast or transmission of incorrect or false
information, but explicitly excludes the press from such actions.
Traditionally, Habeas Data has been seen as an individual right that can only be
brought and asserted by the effected individuals. More recently, Latin American courts
have begun to take a broader view. For example, the Supreme Court of Argentina ruled
in Urteaga v. Estado Nacional (1999), that an individual had standing to assert a
Habeas Data claim for information about his brother, who was killed during Argentina’s
“dirty war.”

In subsequent cases, the Court has reinforced this trend.

It may be

possible, then, that Habeas Data will eventually become one way to seek privacy
remedies for groups or classes of individuals.
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It is worth noting that Mexico, which does have fairly broad constitutional privacy
rights, does not have Habeas Data. But there is a law pending the Mexican Congress
that would enact a habeas data style law.

Key Two: Argentina and Its Data Privacy Law
Of all the Latin American countries, it seems that Argentina is perhaps the most
“advanced” in dealing with data privacy and data protection issues. It has certainly
embraced Habeas Data and can boast of being the only country in Latin America that is
considered adequate for data protection purposes under the EU Data Privacy Directive.
There are several reasons why Argentina has distinguished itself in this regard.
Certainly, the legacy of its “Dirty Wars” have weighed heavily in its adoption of Habeas
Data constitutional provisions in 1994. Simply put, Argentineans desire for access to
public and private databases was driven in part by their desire to determine the
whereabouts of lost family members or to never be denied that information again. After
the enacting of this data privacy foundation, the government engaged in a series of
actions that triggered various privacy laws in response. For example, to enforce new
tax-collection laws, the government began surreptitiously reviewing taxpayers credit
card histories, insurance records, and more. This prompted the passage of a law that
allows private causes of action for invasion of privacy for an unauthorized review of
credit records. Later, a number of high-profile political figures had their telephones
tapped, which resulted in the passage and ultimate enforcement of a law barring that
type of invasion of privacy.

4

By the late 1990’s, the ground was thus fertile for the passage of more
comprehensive laws to address data privacy – there was both a legal landscape that
addressed privacy and public attitudes valuing privacy.
Passed in 2000, the Law for the Protection of Personal Data (“LPPD”) went into
effect in 2001, with passage of related regulations under decree 1,558/2001.

It is

comprised of 48 sections organized into 7 chapters, with only the last chapter dealing
with habeas data. The LLPD vests enforcement in a new body, the Dirección Nacional
de Protección de Datos Personales (the “DNPDP”), while establishing sanctions for its
violation. The LPPD is a federal law enforceable throughout Argentina, but provincial
governments are encouraged to enact local regulations to ensure compliance, and
many have done so.
The LPPD requires all data banks and depositories to register with the DNPDP,
and provide specific information such as the name and domicile of the person in charge
of the data, the purpose and characteristics of the data file, the nature of the data, and
the form in which it must be collected and updated, entities who may receive it, ways in
which the data is to be secured, categories of people with access to it, the length of time
for which it will be used, and the conditions under which data owners will have rights to
access and update the data. Some 15,000 databases have been registered.
The LPPD empowers individuals to seek injunctive relief by accessing their
personal data kept in either public or private databases or by requesting that personal
data be maintained confidential, private, corrected, or even updated.

The LPPD

requires plaintiffs filing habeas data complaints to identify with as much particularity as
possible the name and domicile of either the data file or register and the data user, and,
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if a public data bank is involved, identify the appropriate government body. The plaintiff
must also describe why he believes a particular database has information concerning
him, why that information is discriminatory, false, or inaccurate, and why the data owner
is obligated to comply with the LPPD. The burden of proof for meeting these criteria is
relatively low.
The LPPD’s sanctions range from warnings to fines ranging between $1,000 and
$100,000 pesos, to complete closure of a data file or base. Of course, the level of
sanction should be in proportion to the seriousness and extent of the violation shown
and the damages caused. The LPPD also imposes criminal sanctions for violation of
certain of its provisions, including knowingly inserting false information into a personal
data file, breaking into a data bank, or disclosing confidential data to a third party.
Subsequent enforcement of the LPPD in Argentinean courts has somewhat
expanded its reach. For example, courts have expanded the law’s authorization to
bring actions against data banks and users and those responsible for the data banks, to
include assignees using the information.

And courts have seemed willing to

compensate plaintiffs for emotional harm arising from the use of their data, and to hear
cases arising from transactions with financial institutions.
As noted, the EU determined that the provisions of the Argentinean constitution
when combined with the LPPD provided adequate data privacy protection sufficient to
meet the standards of the EU directive.

While there are in fact many similarities

between the LPPD and the EU directive, there are also a number of remarkable
differences. For examples, while both define personal data in a similar manner, the
LPPD separately defines “sensitive data,” which is data that reveals racial or ethnic
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origin, religious, political, or philosophical beliefs, union membership, or information
about health or sexual behavior. As further examples, the LPPD describes a “data
owner” while the EU directive uses the term “data subject,” the LPPD uses a “person
responsible” while the EU directives uses “controller.”
The LPPD also requires that data collected about persons be “certain,
appropriate, pertinent, and not excessive,” as well as accurate and updated, limited in
purpose, and destroyed when no longer necessary.
The LPPD vests certain rights in the data owner such as: (a) the right to
information (allowing data owners to inquire about and confirm the existence of their
personal data and related details); (b) the right to rectification, updating, or suppression
(the right of data owner to control the accuracy and amount of information available
about them); and (c) the right of access permitting data owners to request and obtain
their personal information within ten days.
The LPPD also regulates international transfers of data, and its provisions are
modeled on EU directive article 25. The LPPD provides no safe harbor provision for the
U.S. for transferring information to and from Argentina.

It prohibits the transfer of

personal data to countries with inadequate levels of protection, subject to a number of
exceptions for national security, medical reasons, pre-existing treaties, etc. But data
owners may give their express consent to the transfer of information to an “inadequate
country.” The DNPDP has yet to name any country adequate or inadequate.
The DNPDP is the controlling body created by the LPPD. It is an agency under
the Ministry of Justice and Human Rights, and is funded primarily from taxes and fines it
collects and from the national budget.

Its duties include assisting parties in
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understanding the LPPD, issuing applicable rules and regulations, maintaining data file
records, pursuing and enforcing administrative sanctions, monitoring private databases,
and standing in the place of plaintiffs in habeas data actions. Further, at the request of
an interested party, the DNPDP must investigate the legality of the gathering,
exchanging, delivering, and controlling of personal data.
Argentina is one of the ten keys to Latin American Data Privacy because it is in
fact leading the way on data privacy issues and has taken a leadership role in urging its
fellow Latin American countries to adopt modern and comprehensive data privacy laws.
Key Three: Spain and the Red Iberoamericana
It is perhaps appropriate that this Key follows closely that of Argentina. Spain’s
role in fomenting data privacy concerns throughout Latin America can hardly be
understated – Argentina’s EU-style data privacy laws are certainly one result of its
efforts.
The key player in this effort has been the Spanish Data Protection Agency – La
Agencia Española de Proteccion de Datos (“AEPD”). Each year, the AEPD organizes
and promotes an Iberoamerican Data Protection Conference, and, in 2003, this
conference lead to the formation of the Red Iberoamericana de Protección de Datos, or
the Latin American Data Protection Network, an organization dedicated to promoting
data privacy issues, and whose membership consists of Argentina, Brazil, Chile,
Colombia, Costa Rica, El Salvador, Spain, Guatemala, México, Nicaragua, Perú,
Portugal, and Uruguay. Spain assumed the presidency of the Red during the first two
years of its existence.
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Among the Red’s goals is promoting and maintaining open channels of dialogue
and communication among the Latin American countries and their data protection
agencies to promote open and constant exchange of information, experiences and
know-how.
Thus Spain and the Red Iberoamericano is a Key to understanding Latin
American Data Privacy because they are a constant force in the development of data
privacy laws throughout the region.
Key Four: El Spam
This much breaks across all language barriers - everyone hates “El Spam.” It is
as pernicious and wasteful a problem in Latin America as it is here in the US, in Europe,
or Asia.

A number of Latin American countries have passed laws to respond to the

Spam challenge, with perhaps the most well-known of these being Section 27 of the
2000 Argentinean Data Protection Law. Among other things, that law gives recipients
the right to opt out of Spam. In a recent case, plaintiffs successfully sued a Spammer
who did not comply with the law and continued to send them Spam. The Court enjoined
the spammer and awarded damages.
Peru enacted a “Ley AntiSpam” that was recently the subject of what most hope
will be precedent-setting decision fining a Peruvian Spammer US$5,458 for repeated
violations. Notably, this successful effort was made possible by the dedication and
persistence of the author of the “Peru Sin Spam” (Pero Without Spam) blog.
Anti-Spam laws have been introduced in Brazil, Chile, and Colombia.
Likewise, Spyware is no less a problem in the region than in the US or the EU.
In Argentina, the LPDP makes spyware illegal because it bars the surreptitious
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collection of data. Enforcement of these restrictions, however, would likely be by means
of an individual bringing a Habeas Data action against a spyware user – probably a
fruitless effort. In Chile, Spyware would likely be covered by The Ley Contra Delitos
Informáticos (The Law Against Information Crimes), which makes the destruction of a
computer or unlawful access to its contents a crime punishable by 1½ to 5 years in
prison.
Thus, El Spam is a Key to Latin American Data Privacy because it too drives
changes in the way Latin American countries manage data privacy.
Key Five: El Celular and M-Commerce
Here’s a telling statistic: in Colombia, internet penetration hovers around 10% of
the population, but mobile phones enjoy a 64% penetration rate. By some estimates,
there are over 300 million cell phone users in Latin America, and as many as 50 million
use their phones to surf the internet.

More than just talking with friends, Latin

Americans are using their phones for Mobile Banking, to buy products, and,
increasingly, to make Mobile Remittances.
For many Latin Americans, then, the frontline for data privacy is that all phone in
their hand. It’s where they get spam, get information and control their bank accounts,
pay their bills, pay for taxis, and so on.
Cellular phones and M-Commerce are thus an important key to Latin American
Data Privacy because it is the primary point of contact between the average consumer
and data privacy issues.
Key Six: Anti-Colonialism
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Latin America countries spent many years as colonies of foreign powers, and
many more years as virtual colonies of others. It should be no surprise, then, that anticolonialism can still be an incredibly fierce motivating factor in the development of Data
Privacy in Latin America.
Case in point - in April 2002, EPIC obtained documents under FOIA that
indicated that the Immigration and Naturalization Service (INS) had purchased personal
information from the national ID databases of several Latin American countries.
ChoicePoint, a data brokerage company, has a contract with INS to provide citizen
registry, motor vehicle, and other information for Brazil, Argentina, Mexico, Columbia,
and Costa Rica. U.S. drug and immigration investigators prized the data, according to
the Department of Homeland Security and other law enforcement sources, because it
gave them latitude to track suspects inside Mexico without alerting local authorities.
In April 2003, the Associated Press wrote an article about the sale of this
information that ran in newspapers internationally. From there, the documents sparked
inquiries in Mexico and other Central and South American countries regarding the sale
of foreign citizens' personal information to the US government by information broker
ChoicePoint.
Latin American privacy experts claimed that the acquisition of the information by
ChoicePoint may have been illegal, and that the sale infringes on national sovereignty.
Costa Rican, Nicaraguan, and Mexican authorities investigated the matter, and the
Mexican Federal Electoral Institute filed a criminal complaint against persons who sold
voter data to ChoicePoint.
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As a result of this uproar, ChoicePoint's database is no longer available to help
U.S. authorities. After the Mexican government complained that its federal voter rolls
were the source, and were likely obtained illegally by a Mexican company that sold
them to ChoicePoint, the suburban Atlanta company cut off access to that information.
In June, ChoicePoint wiped its hard drives of Mexicans' home addresses, passport
numbers and even unlisted phone numbers. The company also backed out of Costa
Rica and Argentina.
The revelations spurred privacy movements in at least six countries where the
company operates. Government officials have ordered — or threatened — inquiries into
the data sales, saying ChoicePoint and the U.S. government violated national
sovereignty.
Anti-colonialism, then, as a driver of data privacy sentiment, is yet another Key to
Latin American Data Privacy.
Key Seven: Mexico
Mexico is the slumbering giant of Latin America Data Privacy. It has struggled
for years to decide upon and pass appropriate data privacy legislation, but for a variety
of reasons has been unable to do so. Because of its economic resources, the extent of
its existing internet use by its Mexican consumers, and its geographical proximity to the
U.S., Mexico can be a critical key to the development. In Mexico alone, for example,
ecommerce surpassed $38 billion last year, with estimates for the entire region to reach
over $100 billion by 2007.
Mexico does have a number of data privacy laws. For example, its constitution
provides guarantees to the privacy of private communications and protects against
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unlawful searches and seizures. The government must keep tax returns, payments and
audits in strict confidence, and there is a law similar to the U.S.’s Freedom of
Information Act.
The Credit Institutions Act establishes bank secrecy, barring financial institutions
from disclosing any information relating to the deposits or any other bank services of
their customers to any person, except the taxing authority or by court order. Likewise,
Articles 136, 137 and 138 of the General Health Act give patients the right to have all
medical information and clinical records kept in strict confidence and barred from any
disclosure without his or her authorization.
On the other hand, privacy in the workplace is very much upheld, contrary to the
trend in the United States.

Employers are required to respect the dignity of an

employee’s working conditions of the workplace, and the employees may not waive
those rights, according to Articles 3 and 56 of the Labor Law.

Thus, surveillance,

monitoring emails, and even internet use can be risky for Mexican employers.
In recent years, data privacy developments have seemed to come at a faster
pace in Mexico.

For example, in 2002, the Mexican Congress passed the Credit

Bureaus Act, which allows consumers to access their own credit records, request
corrections, and even request elimination of some of their personal data from credit
bureaus. In 2004, the Congress passed the Federal Consumer Protection Act, which
contains certain provisions for consumers doing business “online.”

For example,

vendors are obligated to keep consumer information confidential, and are barred from
disclosing, transferring, or disseminating that information to other vendors, unless the
consumer provides prior authorization. Vendors are required to advise the consumer on
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the security technology used to protect any information submitted, and vendors are
required to inform consumers of their physical address, telephone numbers, and other
pertinent information concerning warranty instructions before any transactions are
concluded.

The Federal Consumers Protection Agency is authorized to monitor

websites in order to confirm that they are obeying the provisions of the law.
The law also contains spam provisions, and it requires all advertising sent to
consumers, either on or off line, to indicate the name, address, telephone, and the email
to vendor. Consumers may request that messages not be sent to them, making this
effectively an anti-spam bill. The law also authorizes the FCPA to keep a public registry
of consumers who have opted out of receiving mailed advertising materials, what is
effectively a “Do Not Call” registry. Before sending advertising messages to consumers,
vendors are required to verify their lists to make sure they are not sending to any optout consumers.
Corporate data privacy practices still vary widely, even though some
organizations have attempted to promote some basic privacy codes, including the
Mexican IT Association, the Mexican Internet Industry Association, and others.
Finally, some major data privacy legislation still looms on the horizon, with many
expecting a comprehensive new law in this Congressional session (2006-2012). That
law will likely have many Habas Data protections, such as the right to access, correct,
and update personal data, the right to be informed about data collection practices, and
restrictions on cross-border data transfers. Such a law would also very likely create a
new Data Privacy Agency.
Key Eight: Key Players/Shapers
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There are a number of entities that are actively shaping the future of data privacy
in Latin America. The Ibero American Data Protection Network (IDPN), in particular,
appears to have the broadest impact across the region. Founded by the Spanish Data
Protection Agency, and formerly headed by Dr. José Luis Piñar Mañas, an IAPP
member, it conducts various outreach efforts to promote data protection laws similar to
the EU Directive. Its efforts credited with leading to the passage of Argentina’s LPDP
and qualifications as an acceptable country under the EU Directive.
The LPDP’s passage also created another influential body – the Argentinian Data
Protection Agency. It is charged with enforcement of the law and is generally thought to
have the potential to take precedent setting actions with potentially region-wide
repercussions.
Chambers of Commerce and other business associations have also actively
promoted good privacy principles.

In Mexico, for example, the Mexican Internet

Association (AMIPCI), along with the Ministry of the Economy and the Office of the
Federal Attorney for Consumer Protection, introduced the “AMIPCO” trusted site seal,
designed to identify sites that comply with data privacy regulations, properly using
personal data, and reducing bad Internet practices.
Finally, there are a number of private commentators and critics who champion
data privacy, and closely monitor the many twists and turns of its development.
Perhaps the best known of these is Habeasdata.org and its related state specific
Habeas Data blogs. These sites deserve credit for raising the profile of data privacy
throughout the region.
Key Nine: Transnationalism and Immigration
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Transnational residence and immigration continues to be a powerful force in
Latin America. Some studies estimate there are now more than 20 million transnational
residents alone – those that maintain homes in Latin America and in a foreign country,
such as United States. Although a large number of immigrants from Latin America to
the United States, for example, are workers with relatively low levels of education, an
increasingly higher majority of immigrants have advanced degrees and are highly
educated.
Another factor to consider is that Latin American immigrants in the United States
remit nearly $30 billion to friends and family in their home countries.
Both travel and remittances between United States and Latin America have
become more regulated over time, with United States border-entry becoming more
difficult and involving more tracking. Anti-money laundering and Banks Secrecy Act
regulations likewise closely track and restrict the remittances that can be sent to Latin
America.
For this reason, transnational living and immigration continued to be a key to
Latin American data privacy because they continue to drive consumer’s data privacy
concerns.
Key Ten: All Data Privacy is Local
There is an old saying in politics – all politics is local. The same is true for
managing Data Privacy in Latin America.

Hopefully, this article and the related

presentation has given you some basic information that will allow you to spot issues
critical to managing data flows in Latin America. But to truly understand and manage
data privacy in the region, you need someone with local knowledge and contacts.
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Survey Says… Latin America Will Continue to Drive Foreign
Investment in South Florida Real Estate in 2016
Even the briefest glance out of our office windows shows the dramatic change Miami has undergone since
the devastating real estate bubble burst between 2007-2009. The last few years have seen robust – some
might even say irrationally exuberant – commercial and residential real estate growth. In large part, this
growth is attributable to the persistence of economic instability in Brazil and political instability in
Venezuela and other Latin American countries. Although the Latin American landscape continues to
change, we have some buenas noticias. The 2016 South Florida Real Estate Outlook Survey conducted
by Berger Singerman indicates that Latin America will continue to drive the flight capital into South Florida
real estate investments throughout 2016.
In fact, 37.37% of the survey respondents believe foreign investment in the South Florida real estate
market for 2016 will increase marginally over current levels. According to the survey, 34.12% of
respondents anticipate foreign investment in South Florida real estate in 2016 will come from Latin
American countries other than Brazil, while 17.86 % of foreign investment in 2016 coming from Brazil.
But will the troubles experienced in 2015 by Venezuela and Brazil, such as depreciation of their
currencies, escalating political crisis and social tensions, slow down the rate of investment in the South
Florida market? When asked, 18.37% of respondents believe the most pressing issue facing the real
estate industry is the future of foreign investment, and 60.20% of respondents attributed global economic
conditions and uncertainty as the primary reason for their lack of optimism and confidence in the real
estate market.
The survey reveals that unlike other markets, continued flight capital from Latin America will still form a
firm foundation for the South Florida real estate market in 2016. Despite the economic turmoil abroad,
South Florida’s proximity to Latin America, emerging financial district, growth in the areas of technology
and venture capital, and not to mention its arts, weather, beaches and culture, will continue to position it
as a safe haven for investment.
For more information on this topic, please contact Katherine Amador on the firm's Business, Finance &
Tax Team.

.
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Considering Doing Business Across the Border? Leaving the U.S.
Does Not Necessarily Mean You Are Leaving U.S. Laws Behind
We see it every day – Florida companies doing business in both the U.S. and Latin America. Our close
neighbors to the south offer domestic companies huge new markets and clear avenues to income growth.
But many domestic companies believe that successfully penetrating those markets requires strategic
alliances with government officials and gift-giving. The Foreign Corrupt Practices Act ("FCPA") clearly
makes pay-offs and bribes illegal. However, other seemingly innocuous activities including alliances with
government officials and gift-giving, may also pose risk under the FCPA.
The FCPA prohibits the willful use of the mail or other means of interstate commerce corruptly in
furtherance of any offer, payment, promise to pay, or authorization of the payment of money or anything of
value to any person, while knowing that all or a portion of such money or thing of value will be offered,
given or promised, directly or indirectly, to a government official to (a) influence the government official in
his or her official capacity, (b) induce the government official to do or omit to do an act in violation of his or
her lawful duty, or (c) to secure any improper advantage in order to assist in obtaining or retaining
business for or with, or directing business to, any person. Under the FCPA, the term “government official”
is given the broadest interpretation to include employees of domestic and foreign government agencies,
public international organizations, and anyone acting in an official capacity on behalf of these entities.
Any U.S. company with its principal place of business in the United States is subject to the FCPA, no
matter where it is operating in the world. This means that a U.S. company engaging in business in Latin
America can be subject to the FCPA. Violations of the FCPA are aggressively prosecuted by the
Department of Justice, with penalties ranging from monetary fines to individual prosecution resulting in
incarceration.
Obviously, bribing a government official with a sack of cash is the somewhat stereotypical idea of an
FCPA violation. But the law is more nuanced and has been applied in many other circumstances,
including instances that might commonly pass for travel and entertainment expenses.
U.S. companies must be mindful of the FCPA’s requirements when dealing with domestic and foreign
government agencies and officials. Before engaging in cross-border transactions or undertaking business
operations in Latin America, U.S. companies should undertake a meaningful FCPA risk analysis that
includes:
Thoroughly assessing their FCPA risks;
Creating policies and procedures for addressing that risk;
Creating and providing employee training in the established risk avoidance procedures and confirm
the training is effective;
Designing and establishing working procedures for reporting potential violations;
Designing an incentive program for compliance; and
Outlining responses in the event of a potential violation.
A meaningful risk analysis and establishing and enforcing company policies and procedures based on the
FCPA risk analysis can limit the potential liability under FCPA.
For more information on this topic, please contact Katherine Amador on the firm's Business, Finance &
Tax Team.
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Income Tax Considerations for South Florida Businesses
Operating in the Caribbean, Central and South America

South Florida is known as the gateway to the Caribbean, Central and South America. As such, many
South Florida businesses have operations in those parts of the world. As this article discusses, from an
income tax planning standpoint, depending on the tax laws of the local jurisdiction, it may be beneficial for
some businesses to be structured as flow-through entities; whereas, for other businesses, deferral of U.S.
income taxes through a foreign corporate subsidiary may be preferential. Consider the following scenario:
B, a United States citizen, is the sole owner of XYZ, Inc., a corporation organized under Florida law and
taxed as an S corporation (“XYZ”). XYZ is located in Miami-Dade County where it manufactures widgets
and sells them throughout the South Florida market. B is considering expanding XYZ’s widget business
into the Caribbean, Central and/or South America.
In general, a U.S. citizen or resident (a “U.S. taxpayer”) is subject to tax on its worldwide income from
whatever source. Where income taxes are paid to a foreign government, a U.S. taxpayer is entitled to
claim a foreign tax credit on its U.S. tax return, which generally provides for a dollar-for-dollar reduction of
U.S. taxes, subject to certain limits. As such, a U.S. taxpayer is not being taxed by two different
jurisdictions on the same income. A U.S. taxpayer may attempt to properly defer U.S. taxes on foreign
income earned outside the U.S. by establishing a foreign corporation. Under applicable Treasury
regulations, certain foreign entities are per se foreign corporations and other foreign entities are taxed as
corporations under specific default rules. For those entities that are not per se foreign corporations and
are not taxed as foreign corporations under IRS default rules, a check-the-box election may be made by
filing IRS Form 8832 to treat any such entity as a foreign corporation for U.S. tax purposes. Any foreign
corporation where more than 50% of the stock (by vote or value) of such corporation is owned by “U.S.
Shareholders” is taxed as a controlled foreign corporation (“CFC”). For purposes of the immediately
preceding sentence, a “U.S. Shareholder” is a U.S. taxpayer who owns, or is considered as owning, 10%
or more of the total combined voting power of all classes of stock entitled to vote of a foreign corporation.
A U.S. Shareholder of a CFC is currently taxed (i.e. no deferral) on income of the CFC that is “subpart F
income”. Subpart F income includes passive income such as dividends, interest, royalties, annuities,
capital gains, rent, and certain income from related parties. As such, when attempting to properly defer
U.S. taxes on foreign income, it is important that the foreign corporation not have any subpart F income.
For all purposes herein, it is assumed that no foreign corporations have subpart F income.
Assume XYZ expands operations directly into Brazil and assume further that Brazil taxes all net income
earned therein at a rate of 34%. XYZ earns $100 of net income in Brazil and pays $34 to the Brazilian
government. For U.S. income tax purposes, the $100 of Brazilian net income will be reported by XYZ on
its Form 1120S and flow through and be included on B’s personal Form 1040. Assuming B is in the
highest marginal tax bracket for U.S. income tax purposes, the $100 of Brazilian net income would be
subject to U.S. tax of approximately $40. However, B can claim a foreign tax credit on her Form 1040 of
$34 (the taxes paid to Brazil, assuming no limits), which reduces, dollar-for-dollar, the $40 of U.S. tax
attributable to the Brazilian net income. Such credits avoid the situation where B is paying income taxes in
two jurisdictions on the same income. B thus receives $60 of after-tax dollars ($100 less $34 paid to Brazil
less $6 paid to the U.S.). Compare the forgoing example with the scenario where XYZ establishes a
wholly owned Brazilian sociedad anonima (“SA”), a per se corporation for U.S. tax purposes, to operate in
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Brazil. The SA would pay $34 to the Brazilian government and distribute the remaining $66 to XYZ as a
dividend (assuming no Brazilian withholding taxes). The $66 dividend would be reported by XYZ and flow
through to B’s personal 1040. However, B would not be entitled to any foreign tax credits for the taxes
paid by SA to Brazil. In effect, the foreign taxes paid to Brazil have been converted from a credit to a
deduction. The $66 of dividends would be subject to U.S. tax at the rate of 39.6% (because it would not be
a qualified dividend), leaving B with after-tax dollars of approximately $40 ($100 less $34, less $26)
compared to $60 of after-tax dollars where XYZ operates directly. Here, there were two levels of tax: one
by Brazil and one by the U.S., without any offsetting credits. However, if SA retained the $66 and
reinvested it in the business, U.S. taxes would be deferred until a distribution is made to XYZ, albeit still
net of Brazilian taxes.
Assume the same facts as above except, instead of Brazil, XYZ expands operations directly into the
Bahamas and assume further that the Bahamas imposes no income tax. B’s net after-tax income from
XYZ’s operations in Brazil would again be $60 ($100 less $40 in U.S. taxes). No foreign tax credits are
available. Alternatively, where XYZ forms a Bahamian limited company taxed as a corporation for U.S. tax
purposes (“ForCo”), ForCo would pay no income taxes to the Bahamas and, on distribution of the $100
by ForCo to XYZ, $100 of dividend income (but not a qualified dividend) would flow through to B and B
would have net after-tax income of $60. However, if ForCo retained the $100 and reinvested the proceeds
into the business, U.S. income taxes are deferred and ForCo is able to reinvest the full $100 on a pre-tax
basis (for U.S. income tax purposes).
As the forgoing examples illustrate, where a country imposes income taxes at a rate near or equal to U.S.
rates, it may be preferential to operate directly (or through a pass-through entity) in such country to avoid
double taxation and avail oneself of the foreign tax credits. In such an instance, deferring U.S. tax with a
foreign corporate subsidiary would only create an unnecessary second level of tax on distributions (i.e. a
U.S. tax on dividends) that cannot be offset by foreign tax credits and any reinvestment of profits in the
foreign business would be net of foreign taxes paid. On the other hand, where a foreign country imposes
little to no income taxes (and thus no benefit of foreign tax credits), a foreign corporate subsidiary may be
preferential, particularly where profits are to be reinvested in the foreign business; this way, U.S. taxes are
deferred and profits may be reinvested on a pre-U.S. tax basis. In such an instance, no U.S. tax is
imposed until repatriated to the U.S.
The forgoing is a general discussion only. The facts and circumstances of each business should be
carefully analyzed and any U.S. income tax planning tailored accordingly. In addition, tax counsel in the
applicable foreign jurisdiction should be consulted to ensure any structure for U.S. tax purposes is efficient
for foreign tax purposes as well. Further, the forgoing general analysis may be different where the U.S.
has an income tax treaty with a foreign country and such treaty alters the default rules by which income is
taxed.
If you have any questions on this topic, please contact the author, Mitchell W. Goldberg, on the firm's
Business, Finance & Tax Team.
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Tab 3 – PowerPoint

Dirige ese Asunto
Real World Strategies for Managing Latin
American Legal Matters and Professionals

Your Panel
• Luis Salazar, Salazar Law, Moderator
• Katherine Amador, Partner, Berger Singerman
• Enrique Martin, Partner, Jones Day

Engaging Counsel
• Who’s right for the job?
• Due diligence
• Network building

Project Scope
• What is the transaction?
• What does your client
want to achieve?

Establish
Communication
• Selection of Local
Counsel

Structuring a
Cross-Border Deal
• Proper procedure
• Important legal issues to consider
• Closing checklist

The FCPA
• How to make sure you
stay within the FCPA

Pitfalls &
Landmines

Cultural
Sensitivities
• Know your client
• Know who you are
dealing with
• What cultural
information should you
be mindful of?

Final thoughts &
Suggestions

Tab 4 – Attendee Takeaway

Effective Management of Cross-Border
M&A Transactions
(Part I)
November 10, 2016
Enrique J. Martin
Nicholas Rodriguez

First Things First!!
• Establish Expectations (So you can meet them!)
• Engagement Terms
• Engagement Letter
• Scope of Engagement
• Fee Estimates v. Caps
• Risks of Lowballing
• Assumptions
• Alternative Fee Arrangements- Generally
• Understand Client Objectives—Why is client doing this deal?
• How well do you know your client’s industry?
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Huddle Up!!
• Kick-Off Meeting/Conference Call
• Selection of Local Counsel and other Advisors (Accounting
Firm, Specialists, etc.)
• Working Group List
• Assignment of Initial Responsibilities (Avoid Duplication of
Efforts)
• Checklists (with “Responsibility” column)
• Lawyers’ Call (with local counsel)
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Preliminary Agreements
• LOI/Term Sheet (the more detailed the better!!)
• Increase efficiency and reduce deal risk by negotiating “hot
buttons” up front (more on this later).
• Avoid “standard and customary” language
• Confidentiality/No-shop
• What are the Valuation Drivers?– Role of Financial Advisors
• Are both sides generally in agreement at this early stage?
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Effective Cross-Border Due Diligence
• Effectiveness of due diligence on both sides is one of the most important
drivers of deal costs (and therefore client satisfaction)
• What is “effective” due diligence?
– Early identification and analysis of transaction and target risks
– Timely identification of risks that may affect valuation of the
business and indemnity allocations
– Facilitation of preparation and review of disclosure schedules
(reduces risk of surprises when seller circulates schedules later in the
deal)
• Need to understand clearly client’s business objectives before you get
started on the deal.
• Breadth/depth/scope/length of due diligence getting deeper and longer.
• Higher chances of deal derailment in cross-border deals requires more
effective deal management/check points.
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What is Due Diligence?
• The process by which a party investigates the target in connection with
a transaction
• What is the purpose of buy-side diligence?
• Identify, and help evaluate, risks to the business
• Identify particular issues related to the transaction (regulatory and
third party consents, for example)
• Frame review of the disclosure schedules
• Why is it important?
• Helps the client decide whether to proceed
• May affect value
• May affect contractual indemnity allocation
• Preparation for disclosure schedule review
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The Basics: How do you do Diligence?
• The diligence process takes many forms
• Management presentations
• Site visits
• Review documents provided by Target (the lawyers’ favorite)
– Now, almost always electronic review
– Login to electronic data site
– Documents categorized by subject matter
– Generally, can download and print documents
• Public records search
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What Are You Looking For?
• What specifically are you looking for?
• Legal issues
– Change in control, anti-assignment (contracts, permits)
– Compliance with laws (litigation, permits, qualification, FCPA)
– Formation; organizational consents
– Successor liability (environmental, retirement plans)
• Business issues
– Most favored nations, take or pay
– Termination rights
– Liens (UCC filings)
– Benefit structures
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Certain Special Considerations in CrossBorder Deals
•
•
•
•
•
•
•
•
•
•
•
•

Intellectual Property
Labor and Employment Risks
Tax Exposure
Foreign Ownership Restrictions
Data Privacy/Cybersecurity
FCPA/Anti-corruption
OFAC
CFIUS/Exon-Florio
Local Antitrust/Competition Filings
Exchange Controls
Legacy Risks
Others
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FCPA Exposure
• Purchasers can potentially be held liable for a target’s conduct
prior to acquisition where it violated the FCPA, or where it
affects the transaction in such a way, or persists or gives rise to
violations post-acquisition, as to become attributable to such
purchasers.
• Penalties in the nature of fines and disgorgement are measured
by the value of the gain attributable to the corrupt conduct, and
can equal or exceed the value of the acquisition.
• Under the guidelines published by the U.S. Department of
Justice (“DOJ” and the U.S. Securities & Exchange
Commission (“SEC”), avoidance and/or mitigation of such
liability depends on acquirers conducting adequate pre- and
post-acquisition due diligence.
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FCPA Exposure (con’t)
• Avoiding FCPA liability arising from acquisitions turns on
creating a record of diligence that US and other enforcement
authorities will recognize as a genuine effort by purchasers to
identify and avoid criminal conduct.
• The DOJ and the SEC expect companies to perform risk-based
FCPA anti-corruption due diligence on new acquisitions.
• Simply put, where violations relating to the acquired entity
surface, DOJ and SEC reward companies by not prosecuting
them if violations that are uncovered are disclosed; conversely
they are apt to prosecute those companies that perform cursory
or no due diligence when prosecutable violations emerge.
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FCPA Exposure (con’t)
• The DOJ and SEC also expect that diligence will continue postacquisition.
• Specifically, the DOJ and SEC have stated that they expect that
companies will, within a reasonable period of time (guidance
suggests 180 days) ensure that the acquiring company's code of
conduct and compliance policies and procedures regarding the
FCPA and other anti-corruption laws apply as quickly as is
practicable to the newly acquired entity.
• Acquirors are expected to train the directors, officers and
employees of the newly acquired business, among others;
conduct an FCPA specific audit of all newly acquired
businesses as quickly as practicable, and disclose any corrupt
payments that are discovered to the DOJ and/or SEC.
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Negotiating the Deal Documents
• The “deal documents” in any sort of M&A deal will primarily
consist of the following:
• Purchase agreement
• Disclosure schedules
• Other ancillary agreements
• Cross-border Transaction Documents
• Local laws may require additional transaction documents
(e.g. stock transfer documentation, employment termination
and settlement agreements)
• Local Agreements
• Resolving conflicts between US deal documents and local
agreements
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General Subject Areas

1.
2.
3.
4.
5.
6.

Purchase Price and Purchase Price Adjustments
Reps and Warranties
Covenants
MAE, Closing Conditions and Termination Rights
Indemnities and Limitation of Liability
Miscellaneous Provisions
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Negotiating the Deal Documents
• Term sheets/letters of intent – Negotiate early on the “hot
buttons” that tend to present challenges in most deals, such as:
• Any price adjustment mechanism
• Financing and diligence “outs”
• “Fundamental” reps and warranties
• Limitations on indemnity (even if subject to diligence)
• Seller involvement in management post-closing (if sale of
less than 100%)
• “Standard and customary” really means “we’ll talk about it
later”.
• Prevent “deal breakers” coming up late in the process that
could have been addressed and resolved (or not) sooner.
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Ancillary agreements can include a huge variety of things
•
•
•
•
•

Transitional services agreements
IP licenses
Employee-related agreements
Litigation cooperation agreements
Ancillary transfer documents

• Critical that you know what terms are considered
“market”
• Market terms can vary across jurisdictions (e.g.
Exclusion of consequential damages from definition of
indemnifiable losses)---Do your research!!
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Signing The Deal
• Creates a legally binding obligation upon the seller and buyer
to effect the transaction
• Closing may be simultaneous with the signing, or at some point
subsequent (and may be subject to the satisfaction of conditions
precedent)
• Enforcement Considerations
• Is the adverse party located within the U.S.?
• Submission to jurisdiction
• Governing law
• Dispute Resolution (Arbitration v. court proceedings)
– Accelerated arbitration proceedings for certain disputes
(e.g. drag along rights and other transfer restrictions)
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Getting To Closing
• Pre-Closing Covenants
• (a) Interim operating covenants
– govern the operation of the business between
signing and closing
• (b) Covenants outlining degree of efforts and specified
actions necessary to close
– Examples: efforts to obtain governmental
approvals and third party consents, stockholder
approval, buyer financing, deal protection
covenants, etc.
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Interim Operating Covenants
• Purpose: to ensure target business is operated in the ordinary course prior to
closing in order give buyer some assurance that the target they ultimately
acquire will be what they expect to receive
• Parties’ conflicting interests:
• Buyer’s interest in preserving the business it is buying
• Seller’s desire to operate its day-to-day business free from restrictions
pre-closing
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Pre-Closing Covenants:
Governmental Approvals
•
•

•

Details the steps to be taken to obtain required governmental approvals
General types of regulatory consents which may be covered:
• HSR
• Foreign antitrust laws/filings
• Committee of Foreign Investment in the United States (CFIUS)
• International Traffic in Arms Regulations (ITAR) and other export control laws
• Department of Defense filings relating to security clearances
• Other specialized regulatory regimes (e.g. nuclear, FCC or equivalent under
local law, etc.)
• Labor issues; acceleration of severance and other employee benefit payments
under local law
Obtaining input from local counsel and subject matter experts is critical
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Closing Conditions
• The nature of conditions
• Mutual, versus for the benefit of one party or the other
• Waivable
• The barriers to closing
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Closing
• Time at which the transaction is actually effected
• Purchase price changes hands
• Assets and liabilities (or stock) transfer
• Closing of Local Agreements
• Coordination of transfers if title/ownership under local law.
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A Final Word About Indemnification – What
Is That?
• A contractual remedy for specified items (e.g.,
breaches of contract; specified liabilities)
• Absence of an indemnification provision doesn’t
mean that a contracting party doesn’t have a
remedy; rather you would have a breach of contract
claim
• For this reason, typically paired with an exclusive
remedy provision
• Often the most hotly negotiated point in a purchase
agreement as they effectively adjust the purchase
price.
23

Indemnification – Basic Principles
• Key components of an indemnification section
• What is indemnified
• Survival
• Limitations on indemnity
• Procedures for making indemnity claims (third-party;
direct)
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Indemnification – Basic Principles (Cont’d)
• What is indemnified?
• Breaches of reps/warranties
• Breaches of covenants
• Excluded liabilities
• Specified matters and other stuff
• Survival – reps and warranties
• General survival period
• Longer period for certain reps
• Survival – covenants
• Silence – indefinite survival (to SoL)
• Specified period to make claims
• “Survive by their terms”

25

Indemnification – Basic Principles (Cont’d)

•

•

Limitations on indemnities
• Limitations that typically apply only to breaches of reps (other than fundamental
reps)
– Cap
– “Basket” / “Deductible” vs. the “Tipping Basket”
• De minimis amounts
• Insurance offsets
• Tax offsets
• Limitations on punitive, exemplary, consequential and other types of damages
• Obligations to mitigate
Indemnification claim procedures
• Requirements to give notice
• Control of third-party litigation
– Litigation conditions
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CLE DISCLAIMER
Any presentation by a Jones Day lawyer or employee should not be
considered or construed as legal advice on any individual matter or
circumstance. The contents of this document are intended for general

information purposes only and may not be quoted or referred to in any
other presentation, publication or proceeding without the prior written
consent of Jones Day, which may be given or withheld at Jones Day's
discretion. The distribution of this presentation or its content is not
intended to create, and receipt of it does not constitute, an attorney-client
relationship. The views set forth herein are the personal views of the
authors and do not necessarily reflect those of Jones Day.
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