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Tab 1: Moderator and Speaker Resumes

Curtis M. Dombek
Partner, Sheppard Mullin Richter & Hampton LLP
Office Managing Partner, Brussels
LA Office:
333 South Hope Street, 43rd Floor
Los Angeles, CA 90071-1422
Brussels Office:
Avenue Louise 480
1050 Brussels
Belgium
Education
Harvard Law School, J.D. magna cum laude, 1983
Editor-in-Chief, Harvard Journal of Law & Public Policy, 1982-83
Harvard College, A.B. magna cum laude with highest honors, 1980
Concentration: Statistics
Edwards Whitaker Scholar
National Merit Scholar
Government Service
Member, Presidents’ Export Council Subcommittee on Export Administration, 2011-2012
Member, Commerce Department Regulations and Procedures Technical Advisory Committee, 2012present (current term continues until 2020)
Private Practice
Mr. Dombek has been engaged in international trade practice for 33 years. Mr. Dombek has practiced
since 1983 in the field of international trade. He advises clients on the full range of international
regulatory issues, including Free Trade Agreements, Customs matters, civilian and military export
controls, trade sanctions and blocking orders, the Foreign Corrupt Practices Act, the USA Patriot Act,
CFIUS reviews of foreign investment in the United States, the Conflict Minerals Rules of the SEC, the
antiboycott regulations and US-EU privacy compliance. He handles import/export matters for
multinationals in the automotive, telecommunications, computer hardware and software, aerospace and
defense, energy, pharmaceutical, chemical, electronics and fashion and apparel industries.
Mr. Dombek has designed international compliance programs and advised on complex questions of
international compliance for companies with operations throughout the United States and the
European Union as well as in Asia, Latin America and the Middle East. Assisting companies in
complying with the detailed export controls on encryption and telecommunications technology is a
significant part of his practice, as is the regulatory compliance relevant to outsourcing of design and
production activities to India and China.
Mr. Dombek has represented clients in many high-profile international trade cases. In Kuwait, he
represented the Kuwait government in the preparation and submission of its Gulf War claims to the
United Nations Compensation Commission. Mr. Dombek has conducted many depositions and other
investigative and discovery proceedings overseas and has represented domestic and foreign clients in
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ICC, LCIA and ad hoc arbitrations in Europe and the Far East as well as the United States. He has
addressed international conferences and published articles on a variety of international legal topics.
Mr. Dombek's clients have included leading multinationals in the following industry sectors:
Telecommunications
Satellites
Aerospace, Sensors and UAVs
Computer hardware and software
Automotive
Electronics
Semiconductors
Oil & Gas
Consumer products, toys, apparel & other EAR99 items
Chemicals, pharma & medical
Construction & engineering
Global real estate and staffing services
Entertainment
Recognitions
Chambers Asia-Wide noted expert in international trade
California Super Lawyer
Bar Admissions
Brussels Bar List B, California, Washington, DC, Missouri
Memberships and Affiliations
American Bar Association
International Bar Association
International Institute for Space Law
Society of Satellite Professionals International
London Commercial Bar Association
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Languages
Fluent German
Working knowledge of French, Mandarin Chinese and Dutch
Foreign Jurisdiction Experience
Legal experience in export transactions and cases relating to Australia, Belgium, Brazil, Canada, China,
Denmark, Dubai, Ecuador, France, Germany, India, Indonesia, Israel, Italy, Japan, Jordan, Kenya,
Kuwait, Malaysia, Mexico, the Netherlands, Peru, Saudi Arabia, Singapore, South Africa, South Korea,
Spain, Sweden, Switzerland, Taiwan, Thailand, Turkey, the UAE, the United Kingdom, Venezuela and
Zimbabwe. Economic sanctions compliance experience in matters relating to Belarus, Burma, Cuba,
Iran, Iraq, Libya, North Korea, Sudan, Syria and the former Yugoslavia.

Customs and Free Trade Agreements
Representation of large automotive multinational in planning for potential action under NAFTA by the
new U.S. Administration
Successfully defended large automotive manufacturer in Korean Customs claim for $10 million in
additional duties related to verification under the KORUS FTA
Successfully defended U.S. security equipment manufacturer in Korean verification challenge under
KORUS FTA
Designed Korea-U.S. FTA compliance system for qualification and documentation of U.S.
manufactured automotive products
Formulated compliance procedures for origin qualification and marking of refrigeration products
exported between Mexico, United States, Colombia and Brazil under applicable FTAs
Advised U.S. electronics manufacturer concerning country of origin and related BAA/TAA
qualification of products with complex sourcing of components from various countries
Successfully defended a high-volume U.S. lumber importer in a Customs enforcement matter leading to
the dismissal of $2 million in proposed penalties
Successfully petitioned for relief of U.S. airline from Customs penalty for alleged failure to declare entry
of certain parts returned from foreign aircraft maintenance and repair station
Designed airline Customs import compliance procedures for initiation of service to new international
destinations, including foreign repair stations
Secured CBP headquarters reversal of proposed penalty relating to certain airline stores entering the
United States
Negotiated Customs compliance provisions for various international aircraft sales and component
supply agreements on behalf of a leading aircraft manufacturer
Advised U.S. airline on WTO Agreement of Trade in Civil Aircraft and various FTA provisions on
aircraft parts
Handled country of origin qualification of solar manufacturer’s products for use in U.S. projects
Advised various U.S. importers concerning scope issues under AD/CVD orders
Represented large Korean multinational in negotiations with the U.S. government concerning NAFTA
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qualified production of electrical components in Mexico
Advised the U.S. subsidiary of a Japanese electronics manufacturer concerning the NAFTA
certification of products assembled in Mexico with components manufactured in a number of Asian
countries
Represented large U.S. retailer in various Customs seizure cases
Advised solar and electronics manufacturers concerning FTZ qualification and operational issues
Counseled the U.S. subsidiary of a multibillion dollar consumer and luxury brands company concerning
First Sale rules, Buyer’s Agent Agreements, and other customs compliance issues
Prepared a global analysis of relative FTA and Customs benefits of alternative manufacturing flows for
the manufacture and assembly of electronics components in China, Mexico and the United States for
ultimate export to various countries in Latin America, Europe and Asia
Designed and implemented a global import compliance system for a U.S.-based telecommunications
equipment manufacturer
Prepared a global analysis of Customs duty and other indirect tax savings opportunities based upon
alternative sourcing of components for a British consumer products company
Implemented a global import compliance system for a U.S. computer manufacturer
Conducted an internal Customs investigation in Singapore, Cyprus and Latin America for Swiss-based
consumer products company
Economic Sanctions, USA Patriot Act and Antiboycott Compliance
Provided global compliance training and antiboycott compliance program for one of the world’s largest
pharmaceutical companies
Successfully resolved Exim Bank sanctions compliance disclosures for an Asian aerospace customer of
a U.S. manufacturer
Successfully defended a U.K.-based multinational professional services firm in a U.S. sanctions
investigation
Advised international clients with respect to the Iran Threat Reduction Act, Comprehensive Iran
Sanctions, Accountability, and Divestment Act, EU Council Regulations, and other new U.S. and EU
measures relating to Iran and Syria
Counseled multinational telecommunications services providers in Asia and Latin America concerning
the latest U.S. and multilateral sanctions affecting telecommunications operations relating to Iran,
Burma, North Korea, Syria and Cuba
Counseled one of the world's largest offshore drilling companies concerning a variety of international
financial, contractual, management and staffing issues related to compliance with U.S. economic
sanctions
Defended a large U.S. bank in a Treasury Department sanctions enforcement case
Designed appropriate USA Patriot Act due diligence procedures, representations and warranties for a
Middle Eastern financial institution with U.S. real estate investments
Counseled one of the world's largest oilfield services companies on issues relating to compliance with
U.S. economic sanctions relating to Libya
Designed, implemented and provided personnel training for a global economic sanctions compliance
program for a U.S.-based real estate services firm
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Conducted an internal investigation, voluntary OFAC disclosure and settlement of charges (for less
than 1% of maximum penalty exposure) for an internet-based provider of travel reservations services
Successfully represented a U.S. based research chemicals company and its Canadian subsidiary in a
Canadian dispute relating to compliance with the U.S. Cuban sanctions and Canada’s Foreign
Extraterritorial Measures Act
Prepared foreign sovereign immunity defense for a Japanese state-owned company in a U.S. economic
sanctions investigation
Defended one of the largest U.S. banks in a Treasury Department sanctions enforcement case leading
to favorable settlement of proposed penalties
Defended a European manufacturer in one of the largest U.S. government antiboycott investigations
ever conducted
Counseled multinationals in the telecommunications, cosmetics and paper pulp industries with regard
to the antiboycott regulations and the reporting of boycott-related requests
Trade Remedies
Counsel to Korean chemicals manufacturer on U.S. and EU pricing analysis in defense of potential
AD/CVD cases
Counsel to large multinational automotive manufacturer on AD issues in Korea
Obtained favorable scope rulings for U.S. importers concerning aluminum products affected by the
Aluminum Extrusions case
Counseled PRC company concerning restructuring of production as a result of the Photovoltaic Cells
case
Advised U.S. importer of steel products concerning scope and other issues in the Vietnamese
Circumvention case
Advised U.S. importer of furniture in the Wooden Bedroom Furniture case
Export and Reexport Compliance
Represented aerospace companies before Bureau of Security, Directorate or Defense Trade Controls,
Defense Technology Security Administration and other agencies with respect to clearance and
necessary safeguards and license conditions for exports following U.S. Export Control Reform,
including review of proposed M&A activity involving PRC and other third country investment
Advised European electronics, aerospace and transport manufacturers concerning multijurisdictional
re-export compliance involving U.S. and EU export controls and sanctions
Cleared specific equipment and technology classifications and licensing requirements with export
control authorities in France, Germany, Switzerland, Sweden and the UK
Counseled computer, software and telecommunications equipment companies since the late 1990s
concerning export classifications, encryption review requests, encryption licensing arrangements,
reporting requirements, mass market issues, ENC restricted issues, interaction with EU encryption
controls and other foreign encryption controls, including the latest BIS encryption regulatory reform in
June 2010
Counseled multinationals for over 20 years in a wide range of industries (chemicals, lasers, medical
devices, computers, semiconductors, sensors, software, telecom, aerospace and consumer products)
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concerning foreign production with U.S. hardware, software or technology and compliance with
reexport controls
Counseled affiliates of a Fortune 50 U.S. multinational concerning export control compliance in
aerospace joint ventures in Hong Kong and China.
Performed a global export compliance review under the EAR and ITAR for a multinational
construction engineering and defense services company. with extensive operations in the Middle East
Cleared numerous cross-border investments involving EAR and ITAR controlled technologies through
CFIUS and DDTC
Counseled electronics and industrial equipment companies concerning wireless and ancillary
cryptography export control issues
Counseled oil & gas companies concerning a variety of international financial, contractual, management
and staffing issues related to compliance with U.S. export controls
Implemented a global export and import compliance system for U.S. based computer,
telecommunications equipment and chemical manufacturers
Counseled U.S.-based multinationals for over 15 years in a wide range of industries with regard to the
antiboycott regulations and the reporting of boycott-related requests
Served as co-counsel defending a U.S. high-tech manufacturer in a highly publicized U.S. government
export enforcement proceeding leading to dismissal of criminal charges
Conducted a global export investigation for a U.S. telecommunications company involving the
gathering of evidence and interviewing of witnesses in the United States, Singapore, New Delhi,
Amsterdam and Frankfurt
Served as co-counsel defending a European manufacturer in a large U.S. anti-boycott investigation
Counseled a U.S.-based software company with respect to due diligence on international regulatory
compliance for global acquisitions
Conducted export compliance due diligence for a U.S.-based telecommunications equipment
manufacturer with respect to two global acquisitions
Represented a U.S. manufacturer of research chemicals in the formation of its Thai subsidiary and
compliance with Thai regulations in the chemical industry
Advised a large U.S.-based construction engineering company concerning a construction project in
Libya
Conducted an internal export investigation in Singapore, Cyprus and Latin America for a Swiss-based
multinational
Conducted an internal investigation, voluntary disclosure and settlement of charges for a global
provider of travel services
Served as co-counsel defending a Japanese multinational in a U.S. export investigation
Foreign Corrupt Practices Act
Conducted an FCPA investigation involving Ecuador, Peru and Venezuela on behalf of the U.S. oil and
gas subsidiary of one of Japan's largest corporations
Conducted a global FCPA investigation for a multinational consumer products company with the
gathering of evidence and interviewing of witnesses in Asia, Europe and Latin America
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Conducted an FCPA investigation in Mexico on behalf of a Fortune 100 electronics manufacturer
Counseled the U.S. subsidiary of a multibillion dollar consumer and luxury brands company concerning
FCPA issues, including design of a corporate FCPA compliance system
Counseled a U.S. telecommunications software company with respect to FCPA compliance matters,
including the design of its corporate compliance program and recurring FCPA training
Advised a U.S.-based energy company concerning FCPA compliance issues in Australia, including
analysis of Australia’s counterpart to the FCPA
Advised a U.S.-based chemical manufacturer concerning FCPA compliance issues arising in Southeast
Asia
Designed an FCPA and foreign anti-corruption law compliance program for Israeli based manufacturer
of security equipment
Designed an FCPA compliance program for a leading French manufacturer and retailer of consumer
products
Designed an FCPA and Chinese anti-corruption compliance program for the Chinese operations of
U.S. Fortune 100 electronics company
International Arbitration and Other Disputes
Represented a PRC based telecommunications equipment manufacturer in successful arbitration of
claims against U.S. multinational relating to distribution of products in Latin America
Represented U.S.-based retailer in successful resolution of claims for unauthorized use of IP by Chinese
licensee
Successfully defended U.S. purchaser with respect to claims arising from import of non-conforming
agricultural products from China
Lead counsel for U.S. pharmaceutical manufacturer in an ICC arbitration with its Jordanian joint
venture partner; case settled for less than 5% of the amount claimed
Successfully defended and prevailed on counterclaim for U.S. telecommunications company in an ad
hoc London arbitration arising from operations in Kuwait
Successfully defended one of the world's largest hotel companies against claims in an LCIA arbitration
brought by its Dubai business partner
Counsel to State of Kuwait in United Nations Compensation Commission proceedings concerning
claims of Kuwait government Ministries against Iraq, with primary responsibility for claims concerning
the Kuwait Emergency Reconstruction Office, Prisoners of War, and the Ministries of Health, Finance
and Foreign Affairs
Litigated more than a dozen aviation liability cases under the Foreign Sovereign Immunities Act
involving various State-owned airlines
Negotiated and resolved disputes with suppliers in China, Italy, Japan, Korea, the United Kingdom and
other jurisdictions on behalf of Fortune 100 aerospace manufacturer
Lead counsel in London arbitration of claims against the Indian government arising from Insat 1-D
launch pad accident, reported in McDonnell Douglas Corp. v. Union of India, [1993] 1 Lloyd’s Rep. 48
Defended the launch vehicle manufacturer in litigation arising from unsuccessful deployment of Westar
VI and Palapa B-2 satellites by the U.S. Space Shuttle, reported in Appalachian Ins. Co. v. McDonnell
Douglas Corp., 262 Cal. Rptr. 716 (1989)
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Counsel to several U.S. multinationals concerning arbitration terms under CIETAC, HKIAC, ICC,
LCIA and UNCITRAL rules
Cross-border Transactions and Due Diligence
Formulated due diligence steps, sourcing strategies and supplier certifications for various U.S. issuers
and their suppliers pursuant to the Conflict Minerals Rules issues by the SEC
Led team structuring cross-border licensing of IP, including cost sharing agreements, and related
business planning for a CAC40 multinational
Successfully negotiated acquisition and export of German equipment from receivership of joint venture
in China and import into the United States for U.S. importer
Conducted transactional due diligence in China under the FCPA and local anti-corruption laws
concerning the proposed Chinese joint venture partner of a U.S. pharmaceutical company
Counseled a U.S.-based software company with respect to due diligence on international regulatory
compliance for a series of global acquisitions
Conducted export compliance due diligence for a U.S.-based telecommunications equipment
manufacturer with respect to two global acquisitions
Counseled a U.S. manufacturer of research chemicals in the formation of its Thai subsidiary and
compliance with Thai regulations in the chemical industry
Advised a large U.S.-based construction engineering company concerning a construction project in
Libya
Other Representative Experience
Conducted FCPA transactional due diligence in China concerning the proposed Chinese joint venture
partner of a U.S. company
Conducted FCPA investigations for multinational companies in Mexico, Ecuador, Peru and Venezuela
Conducted a global FCPA investigation for a multinational consumer products company with the
gathering of evidence and interviewing of witnesses in Asia, Europe and Latin America
Counseled U.S. companies in various industries (telecommunications, software, oil & gas, chemicals,
electronics and consumer products) with respect to FCPA compliance matters, including corporate
compliance programs and recurring FCPA training
Represented a U.S. pharmaceutical manufacturer in an ICC arbitration with its Jordanian joint venture
partner
Defended and prevailed on counterclaim for U.S. telecommunications company in an ad hoc London
arbitration arising from operations in Kuwait
Defended one of the world's largest hotel companies against claims in a London arbitration brought by
its Dubai business partner
Represented the State of Kuwait in United Nations Compensation Commission proceedings
concerning claims of Kuwait government Ministries against Iraq, with primary responsibility for claims
concerning the Kuwait Emergency Reconstruction Office, Prisoners of War, and the Ministries of
Health, Finance and Foreign Affairs
Defended a large U.S. lumber importer in a Customs enforcement matter leading to the dismissal of $2
million in penalties
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Prepared a global analysis of relative FTA and Customs benefits of alternative manufacturing flows for
the manufacture and assembly of electronics components in China, Mexico and the United States for
ultimate export to various countries in Latin America, Europe and Asia
Prepared a global analysis of customs duty and other indirect tax savings opportunities based upon
alternative sourcing of components for a British consumer products company
Negotiated a Saudi joint venture contract for a multibillion dollar infrastructure project
Negotiated over 30 global supplier agreements for a Fortune 100 aerospace manufacturer
Represented a U.S.-based non-profit corporation with respect to corporate structuring of charitable
operations in Kenya
Litigated more than a dozen aviation liability cases under the Foreign Sovereign Immunities Act
involving various State-owned airlines
Negotiated and resolved disputes with suppliers in China, Italy, Japan, Korea, the United Kingdom and
other jurisdictions on behalf of Fortune 100 aerospace manufacturer
Assisted a U.S. specialty metals company in the resolution of a dispute with its Indonesian supplier
Represented the launch vehicle manufacturer in the London arbitration of claims against the Indian
government arising from Insat 1-D launch pad accident
Defended the upper stage rocket manufacturer in litigation arising from the unsuccessful deployment
of Westar VI and Palapa B-2 satellites by the U.S. Space Shuttle
Speeches & Publications
Presentation at SMi Defence Exports Conference (Amsterdam 2012. 2013, 2014, 2015, 2016)
Faculty Member, Coping with Export Controls, Practising Law Institute (Washington 2011, 2012,
2013)
Lecturer at American Conference Institute EAR Boot Camp (Chicago 2013, San Diego 2013, 2014)
Lecturer at American Conference Institute ITAR Boot Camp (San Diego 2012, 2013)
Class instructor for China National Petroleum Council on "International Regulatory, Trade & Dispute
Issues" (Beijing 2010)
Sponsor with Sheppard Mullin, and panelist on "Reexporting from China," at China Summit on Export
Controls Compliance (Beijing, 2010)
Lecturer at Sheppard Mullin & Control Risks joint conference "FCPA Workshop: Preventing
Corruption" (Los Angeles and Shanghai, 2010)
"Legal Compliance in International Sales" (San Diego, 2009)
"Compliance with U.S. and PRC Anti-Corruption Laws" (Los Angeles and Shanghai, 2008)
"Compliance with Encryption Export Controls" (Los Angeles based webinar, 2008)
"The Perennial Problem of U.S. Encryption Controls" (World Customs Organization Conference,
Brussels, 2008)
“Global FCPA Compliance” (Shanghai, 2007)
“Encryption Export Compliance” (Seattle, 2007, repeated in St. Louis in 2007)
“Export Compliance in the Semiconductor Industry” (Chicago, 2006)
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"Foreign Corrupt Practices Act" (Joint program with KPMG and DOJ, Los Angeles, 2005)
“Export Compliance in the Telecommunications Industry” (New York, 2005, repeated in Amsterdam,
Denver, Frankfurt, Miami, New Delhi and Singapore in 2005)
“Avoiding Legal Pitfalls in International Sales and Marketing” (Phoenix, 2005)
“FCPA Compliance in the Energy Sector” (St. Louis, 2004)
“FCPA Compliance and Internal Audits” (New York, 2004)
“Export Compliance in the Telecommunications Sector” (Los Angeles, 2000, repeated in London,
Dallas, Raleigh and Boston in 2001, 2002, 2003 and 2004, respectively)
“Are Global Antiterrorism Initiatives a Threat to International Commerce?” panelist at the Annual
Symposium of the Center for American and International Law (Dallas, 2004)
“Aerospace and Defense: New Technologies and Commercialization Trends Raise New Legal Issues,”
Federal Bar Association Conference (Los Angeles, 1999)
“The Twilight Zone of International Arbitration,” 21 Litigation 42 (ABA, 1995)
“Implications of the Proposed Product Liability Fairness Act for Commercial Space Launches,” in
Proceedings of the Annual International Bar Association Conference (Paris, 1995)
“The State of the Law Governing Liability Among Launch Participants,” presented at the Practitioners’
Forum of the European Centre for Space Law (Paris, 1993)
“Harmonizing Allocations of Risk for Commercial Space Activities,” in Proceedings of the Inaugural
Conference of the Inter-Pacific Bar Association (Tokyo, 1991)
“Can Erie v. Tompkins Survive in Zero Gravity? The Case for a Federal Common Law of Space,” in
Proceedings of the Annual International Bar Association Con
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Juan Carlos Partida

Joined Rubio Villegas y Asociados in 2002. He has been a Partner since
2006.
His practice focuses on international trade remedies and customs, as well
as in regulatory issues with respect to money service businesses.
Mr. Partida has extensive experience in trade remedies investigations, as
well as in customs law, NAFTA, WTO and administrative law.
Before joining Rubio Villegas, he worked as a foreign associate in the
international trade practice group at King & Spalding, LLP in Washington,
D.C., where he was involved in several trade remedy cases before the U.S.
International Trade Commission, the Department of Commerce, Dispute
Settlement Panels of the World Trade Organization, and Panels established
pursuant to chapter 19 of the NAFTA.
Also, he provides counsel to money service companies with respect to
regulatory issues and anti-money laundering in Mexico.
Juan Carlos has been designated as a Panelist by the Mexico and the
United States of America governments in the dispute settlement
mechanism established pursuant to chapter 19 of the NAFTA.
Counsel to domestic and foreign companies in antidumping investigations
before the Mexican Ministry of Economy.
Counsel to several foreign companies in origin verification proceedings.
Counsel to several companies in dispute settlement proceedings
established pursuant to chapter 19 of the North American Free Trade
Agreement.
Mr. Partida holds a Law Degree from Universidad de las Americas-Puebla,
and an LLM from Georgetown University Law Center, where he was a
Fulbright Scholar.
He is admitted to practice in Mexico and New York.
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Ricardo Ramírez-Hernández (Mexico) (2009-2017)
Born in Mexico on 17 October 1968, Ricardo Ramírez-Hernández holds the Chair of International Trade Law at the
Mexican National University (UNAM) in Mexico City. He was Head of the International Trade Practice for Latin
America of an international law firm in Mexico City. His practice focused on issues related to NAFTA and trade
across Latin America, including international trade dispute resolution.
Prior to practicing with a law firm, Mr Ramírez-Hernández was Deputy General Counsel for Trade Negotiations of
the Ministry of Economy in Mexico for more than a decade. In this capacity, he provided advice on trade and
competition policy matters related to 11 free trade agreements signed by Mexico, as well as with respect to
multilateral agreements, including those related to the WTO, the Free Trade Area of the Americas (FTAA), and the
Latin American Integration Association (ALADI).
Mr Ramírez-Hernández also represented Mexico in international trade litigation and investment arbitration
proceedings. He acted as lead counsel to the Mexican government in several WTO disputes. He has also served on
NAFTA panels and International Centre for Settlement of Investment Disputes (ICSID) arbitral tribunals.
Mr Ramírez-Hernández holds an LL.M. degree in International Business Law from the American University
Washington College of Law, and a law degree from the Universidad Autónoma Metropolitana.
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Elsa Manzanares
Co-Chair, International Trade, Corporate Partner
Gardere
2021 McKinney Avenue, Suite 1600
Dallas, Texas 75201
t 214.999.4172 f 214.999.3172
emanzanares@gardere.com

Elsa Manzanares is an experienced international trade and compliance partner who
advises clients on U.S. and international regulations governing export of dual-use
commodities, defense articles, software and technology, including the International Traffic
in Arms Regulations (ITAR), the U.S. Export Administration Regulations (EAR), the U.S.
Foreign Trade Regulations, and the various embargo and sanctions programs
administered by the Treasury Department’s Office of Foreign Assets Control (OFAC). With
Export Control Reform (ECR) in place, clients are concerned about consistency in their
compliance with the new rules. Since the effective date of ECR, Elsa has regularly
assisted companies plan for and implement procedures to mitigate the risks arising in the
transition.
In addition, as companies continue importing more products into the United States, Elsa
works to get clients up to speed on the regulations administered by U.S. Customs and
Border Protection (CBP), including valuation, classification and country of origin/marking
issues and seizures at the border. Elsa also advises clients on antidumping/countervailing
duty matters before the U.S. Department of Commerce and trade litigation in the U.S.
Court of International Trade.
She also frequently advises U.S. and foreign clients on compliance with the U.S. Foreign
Corrupt Practices Act (FCPA) and has represented clients on covered transactions before
the Treasury Department's Committee on Foreign Investment in the United States
(CFIUS).
Clients headquartered around the U.S. and abroad hire Elsa and her international trade
and compliance colleagues because of their broad experience in all aspects of moving
people and goods across borders. For example, few FCPA lawyers in the Southwest have
export controls, ITAR, OFAC and EAR experience – but Gardere’s team is consistently
hired and referred because of this deep experience and coverage addressing these issues
in tandem, especially when clients are facing the highest risk transactions. Few trade
compliance lawyers also handle customs and trade-related litigation in the Court of
International Trade, district courts, and courts of appeal – Elsa and her team do.
She works across various industry sectors, including:
•
•
•
•
•

Aerospace
Automotive
Explosives
Firearms
Chemicals
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•
•
•
•
•
•
•

Military training and services
Electronics
Oil and gas
Software and technology
Food and beverage
Research and development
Banking

As a former in-house counsel for a multinational company on trade, corporate and litigation
matters covering both Latin America and Canada, Elsa has a unique understanding of how
trade and compliance matters can disrupt global business and operations. She is a
sensitive listener of clients’ needs and quick study who has a knack for effectively
communicating the best strategy and compliance path for each client.
After law school, Elsa served as law clerk for U.S. District Judge David Briones in El Paso,
Texas and law clerk for Justice Ann C. McClure of the Eighth District Court of Appeals of
Texas. Elsa also sits on the Firm’s business development and hiring committees. She is
fluent in Spanish.
Experience
•
o

o

o
o
o
o
o

o

o

SMRH:480708833.1

Represented U.S. energy company on licensing issues related to the U.S.
sanctions program on Russia administered by the U.S. Treasury
Department, Office of Foreign Assets Control (OFAC) and the Export
Administration Regulations
Represented U.S. software developer on compliance with encryption
regulations covering software, source code and technology under Export
Administration Regulations and OFAC. Guided company through voluntary
self-disclosure process and implementation of comprehensive export
compliance program
Represented foreign manufacturer in inter-agency review led by Committee
on Foreign Investment in the United States (CFIUS)
Prepared and filed voluntary disclosure on behalf of U.S. manufacturer for
apparent violations of OFAC regulations involving Iran
Represented U.S. manufacturer before U.S. Department of Justice in
Foreign Corrupt Practices Act (FCPA) enforcement matter
Represented U.S. importer in anti-dumping duty scope ruling request before
the U.S. Department of Commerce, International Trade Administration
Represented U.S. energy company on import compliance matters.
Conducted import compliance audit and prepared voluntary prior disclosure
before U.S. Customs Border and Protection. Developed and implemented
comprehensive import compliance program, including manuals, procedures,
and training
Represented U.S. energy company in an expedited Quick Response Audit
by U.S. Customs and Border Protection, Office of Regulatory Audit involving
anti-dumping duties
Represented U.S. manufacturer on issues related to proposed exports of
U.S. goods under the sanction program on Cuba administered by OFAC
and the Export Administration Regulations

-14-

o
o

o

o
o

o

o

o

o
o

o
o

o
o

o

o

Represented foreign financial services company before U.S. Customs and
Border Protection on seizure matter at U.S. border
Advised U.S. energy company on FCPA due diligence review of
intermediaries and third party business partners for potential transaction
involving government agency in Latin America
Represented U.S. energy company on export compliance matters, including
voluntary self-disclosures to the Department of Commerce Bureau of
Industry and Security and the United States Census Bureau. Developed
comprehensive export management compliance program, including
manual, procedures and training
Prepared commodity classification submission (CCATS) for encryption
product to U.S. Department of Commerce for software developer client
Advised non-U.S. entity on potential liability under FCPA for actions on third
party representative in Latin America. Developed plan of action and
recommended improvements to anti-corruption compliance program
Represented U.S. electronics company in concurrent voluntary disclosures
for apparent export violations under the International Traffic in Arms
Regulations (ITAR), Export Administration Regulations (EAR), and Foreign
Trade Regulations (FTR). Implemented comprehensive export compliance
program.
Advised U.S. service provider on implementation of compliance procedures
for transactions related to the sanctions program on Iran and Cuba
administered by OFAC
Represented foreign software developer on export control issues related to
encryption software and source code under the export regulations
administered by the Department of Commerce, Bureau of Industry and
Security (BIS) and OFAC
Represented foreign non-profit organization on potential export transactions
subject to the regulations administered by OFAC on Iran
Represented U.S. software developer on reporting requirements of U.S.
Census Bureau regulations for exports of tangible and intangible software
products
Represented U.S. importer in seizure proceedings before U.S. Customs
and Border Protection on involving trademark infringement
Represented U.S. manufacturer on compliance with encryption controls
under the Export Administration Regulations (EAR). Conducted audit of the
company's exports of encryption, software, and technology and developed
road-map tailored to the company's risk areas
Represented foreign financial services firm on issues related to General
License H under the Iran sanctions program administered by OFAC
Represented U.S. aerospace company before U.S. Department of State on
authorization of complex Technical Assistance Agreement for the exchange
of technical data involving defense articles
Prepared Commodity Jurisdictions requests to U.S. State Department on
defense articles under multiple categories of the United States Munitions
List (USML)
Advised U.S. retailer seeking licensing authorization from OFAC for
proposed export of agricultural commodities to Iran

Professional Affiliations
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•
•
•
•

•
•
•
•
•
•
•
•

Member, State Bar of Texas
Member, American Association of Exporters and Importers (AAEI)
Member, International Compliance Professionals Association (ICPA)
Member, American Bar Association
o Liaison, Organization of American States
o Member, Latin America and Caribbean Committee
o Member, International Trade Committee
o Member, Customs Committee
Member, Dallas Bar Association
Board Member, Law360's 2016 Editorial Advisory Boards
o International Trade
Member, Harvard Women in Defense Diplomacy and Development
Member, Hispanic National Bar Association, International Section
Member, World Affairs Council of Dallas
Member, Japan-America Society of Dallas/Fort Worth
Member, Hispanic Issues Section, State Bar of Texas
Member, Dallas Hispanic Bar Association

Community Involvement
•
•
•
•
•
•

Trustee, Girls Inc. of Metropolitan Dallas
o Chair, Latina Outreach Advisory Committee
Volunteer, Peace Through Business Program, Institute for the Economic
Empowerment of Women
Volunteer, Dallas Volunteer Attorney Program
Volunteer, North Texas Dream Team, Deferred Action for Childhood Arrivals Legal
Clinic
Member, Leadership Dallas (2015)
Fellow, Dallas Association of Young Lawyers (DAYL) Foundation

Honors & Awards
•
•

Recognized, Accomplished Latina Woman in the Law, The University of Texas
School of Law Chicano/Hispanic Law Students' Association (March 2012)
Recognized, Texas Rising Stars, a Thomson Reuters business, as published in
Texas Monthly (2009, 2011, 2012)
o International Law

Alerts
•

•
•
•
•

01.17.17
NAFTA in a Land of Uncertainty: A Perspective From Mexico
Potential reactions to trade measures that may be undertaken by U.S. presidentelect
01.10.17
NAFTA in a Land of Uncertainty: A Proactive Approach
11.18.16
BIS and DDTC Have Harmonized Destination Control Statements
08.18.16
BIS and DDTC Harmonize Destination Control Statements
08.15.16
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•
•
•

•
•
•
•
•
•
•

BIS Redefines Key Terms
08.05.16
Shenzhen Foreign-Trade Zone Welcomes Gardere International Trade Group
06.24.16
Morning Thoughts Changed From Breakfast to Brexit
04.05.16
Passenger Aircraft Sales to Iran Just Became Easier: OFAC Eases Restrictions
with General License I
03.17.16
US Issues Additional Revisions to Cuba Sanctions
01.27.16
US Further Relaxes Sanctions on Cuba
01.20.16
US Lifts Nuclear-Related Sanctions on Iran
09.22.15
Cuba Sanctions Update
08.04.15
Cuba Sanctions: Where Do We Stand Today?
08.14.14
US Department of Commerce Announces New Russian Energy Sector Sanctions
05.27.14
Otters and Anchors: How to Secure International Trade Compliance – and Stay
Afloat

News
•

01.03.17
Elsa Manzanares Named to Top Latino Lawyers 2016
• 05.13.16
Elsa Manzanares Offers Advice for Companies Doing Business in Cuba
• 04.11.16
Women’s Wear Daily Features Comments from Partners Elsa Manzanares and
Michelle Schulz
• 02.29.16
Partner Elsa Manzanares Selected to Law360 International Trade Editorial
Advisory Board
• 06.18.15
WorldECR Recognizes Gardere as a Top Law Firm for Export Controls in the U.S.
• 08.11.14
Gardere Partner Elsa Manzanares Selected to the 40th Class of Leadership Dallas
• 04.20.14
Partners Michelle Schulz and Elsa Manzanares Listed in Journal of Export Controls
and Sanctions
• 12.20.13
Texas Lawbook Covers Gardere's Addition of Three International Trade Attorneys
• 12.03.13
Gardere Welcomes Three International Trade Attorneys in Dallas
Publications
• 01.01.17
International Trade: Year in Review
Texas Bar Journal
• 12.05.16
Can’t We All Just Trade Along?
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•

•

•

•

•

•

•

Global Trade
04.14.16
Cuba Sanctions Are Changing – But Don’t Break Out the Cigars Yet: Despite
Opening, Tourist Travel is Still Prohibited
Global Trade
01.11.16
Getting to Know Your Business Partners: FCPA Due Diligence on Third Parties
Pharmaceutical Compliance Monitor
12.08.15
Sanctions Compliance Issues for Non-U.S. Companies: U.S. Sanctions Against
Countries Like Iran and Cuba Have a Long Reach
Global Trade 2015
12.03.15
Is Cuba Really Open for Business: Opportunities for U.S. Businesses and
Individuals Remain Limited
Global Trade 2015
04.02.15
US Seeks to Tackle Overseas Data Issues with LEADS Act
E-Commerce Law & Policy
09.08.14
Dangerous Liaisons – With Whom Do You Trade?
Texas Lawyer
05.30.14
Help! There’s an ITAR in my EAR
The Daily Bugle

Events
•

10.28.16
A Spooky Seminar on FCPA Compliance and Enforcement
• 03.27.15
Gardere to Co-Host ITAR Boot Camp 2015
• 11.14.14
Gardere Hosting International Visitor Leadership Program
• 02.28.14
Gardere to Host ITAR Boot Camp 2014
Speaking Engagements
• 03.13.17
Using ACE for Exports
2017 ICPA Conference
• 11.16.16
Common Mistakes in Global Trade Compliance in the Energy Sector
Dallas Bar Association Meeting
• 11.09.16
Global Trade Compliance 101 for Corporate Counsel
Tarrant County Bar Association
• 09.14.16
The Top Ten Things You Need to Know About International Trade
Dallas Bar Association’s International Law Section Meeting
• 09.08.16
Hot Topics in International Trade: From Sanctions to Export Controls and More
2016 HNBA Annual Convention
• 06.22.16
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•

•

•

•

•

•

•

•

•

•

•

•

•

Technology and the Law
Hispanic National Bar Association
05.25.16
Cuba Sanctions: Navigating the Recent Changes
IBL Roundtable/IBLCT Meeting
04.09.16
Branding Yourself in New and Innovative Ways
State Bar of Texas Asian-Pacific Interests Section Annual Conference
11.10.15
FCPA Compliance: Conducting Due Diligence on Third Parties
Association of Corporate Counsel Luncheon
10.26.15
You Sent What? To Where?! The US Sanctions and Their Impact on US Exporters
Today
2015 ICPA Fall Conference
10.22.15
From the Library to the Corner Office
SMU Dedman School of Law
07.25.15
Hispanic Hero
Hispanic Scholarship Fund's Youth Leadership Institute
01.31.15
Import/Export Laws: Overview of Export Control Reform
Border Law Conference
12.10.14
Export Control Compliance: Technology Transfers and Deemed Exports
Strafford CLE Webinar
11.18.14
Examining Export Control Reform: How are we Doing?
2nd ITAR Compliance West Coast Conference
10.31.14
Avoiding Common Mistakes in Global Trade Compliance
22nd Annual SMU Corporate Counsel Symposium
10.15.14
Export Compliance Meets the Foreign Corrupt Practices Act
Association of Certified Fraud Examiners Meeting
09.09.14
Avoiding Common Mistakes in Global Trade Compliance
Association of Corporate Counsel in Houston
07.16.14
Taking the Pulse of Export Control Reform: How are We Doing?
The Knowledge Group's Export Controls Webcast
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Tab 2: Scholarly Materials

Review of Legal Issues Concerning Potential NAFTA Withdrawal
or Imposition of New Duties on Mexican and Canadian Goods
Curtis Dombek
Sheppard, Mullin, Richter & Hampton LLP
December 22, 2016
1. Withdrawal from NAFTA.
As many commentators have noted, Congress cannot prevent President Trump from
submitting a notice of withdrawal from NAFTA, which could be done even on his first day in
office with a stated effective date six months later. However, it is not clear that such a notice
would suffice to actually terminate NAFTA without congressional action or, if it did suffice,
what effect the withdrawal would have on the laws, regulations, or tariff schedules of the
United States. The Transition Team Memo suggests that the plan is, in fact, to give notice of
the intent to renegotiate NAFTA and then to spend 200 days seeking to build the
congressional and other support necessary to persuade Mexico and Canada to accept changes.
The purpose of this report is to explain the legal authorities for withdrawal from or
modification of NAFTA that underlie the accompanying flowcharts.
1.1. Withdrawal Under Terms of NAFTA. Article 2205 of NAFTA, Withdrawal, reads as follows:
A Party may withdraw from this Agreement six months after it provides written notice of
withdrawal to the other Parties. If a Party withdraws, the Agreement shall remain in force
for the remaining Parties. The language §of the Agreement itself merely states that a
“Party” may withdraw, but does not explicitly give that power to the President.
1.2. Withdrawal Under The Trade Act of 1974. NAFTA was implemented under the Trade Act
of 1974 (“Trade Act”). Section 125 of the Trade Act addresses the termination and
withdrawal authority for trade agreements entered into under the Trade Act. Nothing in
section 125 or elsewhere in the Trade Act expressly empowers the President to terminate
or withdraw from an agreement entered into and implemented into U.S. law under the
Trade Act except in a case where another party withdraws, in which case section 125(d)
provides for the President him/herself to withdraw the United States from the
agreement (see below).
1.2.1. Section 604 of the Trade Act states that the President “shall … embody” in the
HTSUS the relevant provisions of the Trade Act and actions thereunder.
Section 604 suggests that the President is required to maintain the effect of
agreements like NAFTA entered into under the Trade Act and implemented as an
act of Congress. If that is true, there should be a presumption that the President
must maintain tariffs at the levels dictated by NAFTA, unless the President is given
the specific power to otherwise in other statutory provisions.
1.2.2. Section 125(a) of the Trade Act (Termination and Withdrawal) states that every
trade agreement entered into under the Act shall be subject to termination or
withdrawal, upon due notice. However, the section does not specify who will give
that notice or enact the termination or withdrawal from the agreement.
SMRH:480708833.1

-20-

President Trump may take the position that the power to provide notice of
withdrawal is his under the executive power to conduct foreign relations.
However, the Constitution reserves to the Congress the power to impose duties
and regulate trade between nations. Additionally, other paragraphs in section 125
delegate powers specifically to the President, demonstrating that Congress knew
how to grant power specifically to the President acting alone when that was
Congress’ intent. Under ordinary canons of statutory construction, therefore,
section 125(a) should not be read to imply that the withdrawal power mentioned
there rests only with the President.
1.2.3. Section 125(b) of the Trade Act (Termination of Proclamations) states that the
President may terminate any proclamation made under the Act. It is interesting
that Section 125(b) specifically authorizes the President to terminate only
proclamations, not entire trade agreements that Congress has enacted into law
pursuant to the Trade Act.
In 1993, President Clinton issued Proclamation 6641 to implement NAFTA. It
appears to be within the authority of a President Trump to terminate that
proclamation, buy Congress passed the NAFTA Implementation Act and it became
the law of the United States regardless of the Presidential proclamation.
Therefore, it does not appear that the terminated proclamation would change the
statutory law of the United States. In INS v. Chadha, 462 U.S. 919 (1983), the
Supreme Court held that amendment and repeal of statutes, no less than
enactment, must conform with Art. I, including the requirements of bicameralism
and presentment. Many scholars have also argued because treaties are part of
the laws that the President is obligated to faithfully execute under Article II of the
Constitution, then it would be constitutionally impermissible for the President to
override the domestic effect of a treaty that is otherwise still in force. See Derek
Jinks & David Sloss, Is the President Bound By the Geneva Conventions?, 90
CORNELL L. REV. 97, 157–58 (2004); Michael D. Ramsey, Torturing Executive
Power, 93 GEO. L.J. 1213, 1231–32 (2005); see also U.S. CONST. art. II, § 3
(providing that the President “shall take Care that the Laws be faithfully
executed”).
1.2.4. Section 125(c) of the Trade Act (Authority to Withdraw or Modify Obligations To
Pursue Rights Under Agreement/Presidential Authority to Proclaim Duties) states
that the whenever the United States, in pursuance of any of its rights or
obligations under any trade agreement entered into pursuant to the Trade Act,
withdraws, suspends, or modifies any obligation with respect to the trade of any
foreign country or instrumentality thereof, the President is authorized to proclaim
increased duties or other import restrictions, to the extent, at such times, and for
such periods as he deems necessary or appropriate, in order to exercise the rights
or fulfill the obligations of the United States.
The distinction drawn in this section between “withdrawal” being what the United
States does, and resulting increase of duties being what the President does by
proclamation, suggests that the President may not be empowered unilaterally to
withdraw the United States from a trade agreement enacted pursuant to the
Trade Act. This argument draws additional force from the wording of the next
paragraph (d), where the President is authorized to “withdraw” the United States
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– but only in a special situation, i.e., in retaliation for another country’s
withdrawal.
1.2.5. Section 125(d) of the Trade Act (Presidential Authority to Withdraw in Response to
Another Country Withdrawing)expressly grants the President authority to
withdraw, suspend or modify the trade agreement obligations of the United
States, but only in response to another country’s act of withdrawing suspending or
modifying the agreement and only to a “substantially equivalent” extent as the
other country has changed the agreement.
It is possible that a President Trump would claim that Mexico or Canada has
constructively modified or withdrawn from NAFTA by not complying with its
terms. However, that position would certainly be subject to challenge. Further,
his unilateral authority under section 125(d) would be limited to a “substantial
equivalent” of what the offending country had done. The President’s power
under Section 125(d) is also subject to the notice and hearing requirement of
section 125(f), discussed below.
1.2.6. Section 125(f) of the Trade Act (Public Hearing) states that the President must
provide for a public hearing before taking any action under 125(b), (c), or (d),
unless he determines a hearing period to be against national interest.
It is possible that President Trump would not subject his action to a hearing
period, claiming that national interests were served by more expeditious action.
However, it is telling that the President is required to provide for a hearing for the
acts in sections b, c, and d. The statement appears to link the acts in 125(b), (c),
and (d) as acts the President is empowered to undertake. The omission of the
basic withdrawal right in subsection (a) from the hearing requirement thus lends
further support to the argument that the act of withdrawal described in 125(a) is
not a power given solely to the President under the Trade Act.
1.2.7. Legislative History of the Trade Act The Tarde Act’s legislative history does not
shed further light on whom the Trade Act empowers to withdraw from trade
agreements implemented under the Act. However, it does speak to the intended
use of the powers that are assigned to the President under the Trade Act, as
follows:
Your committee understands that the authority to increase tariffs which has
always been granted the President, subject to limitation, would not be used to
raise tariffs across the board. Rather their authority is necessary for possible use in
specific cases; for example, where tariff relationships among countries on
particular products or in particular product sectors might warrant the
harmonization of duty rates among countries. This process could involve some
tariff increases as well as decreases. [H.R. Rep. 93-571]
A dissenting view voiced by Representative James Burke, however, called the Act a
“blank check in foreign trade to the president”:
Practically every other section of this bill begins by stating, "Whenever the
President determines * * * the President is authorized * * *." Whatever the
reasons, and they are numerous, whether because of inflation or balance of
payments, whether because of actions taken by foreign trading partners, or just to
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exact as good a bargain as he de sires, the President will be authorized under this
legislation to take a wide range of important actions: such as imposing temporary
import surcharges; imposing quotas; raising, reducing or suspending duties;
increasing the value or the quantity of articles which may be imported; and last,
but by no means least, to remove nontariff barriers. There is even permission for
him to act on grounds of national security in this area. There is no question that
this bill would make the President of the United States the foreign trade czar of
this Nation. While it is conceivable that there would be times when I might agree
with his actions, it is also certain that there would be many times when I would
disagree. But agree or disagree, there would be little Congress could do, having
voted in this bill to give the President of the United States a free hand to conduct
this Nation's foreign trade as he determines best over the next 5 years. Considered
separately, the granting of authority to make any one of the decisions referred to
above would correctly be interpreted as a transfer of congressional power to the
President, authorizing him to make decisions which the Constitution specifically
provides Congress shall make; taken altogether this massive delegation of
authority to the President constitutes a virtual abdication of congressional
authority and interest in the foreign trade area. [H.R. Rep. 93-571] (emphasis
added)
This dissenting opinion lists all the powers delegated to the President by the Act,
but interestingly it does not assert that the President is delegated the authority to
withdraw from trade agreements in Section 125(a). Moreover, under normal
principles of statutory construction, the more specific NAFTA Implementation Act,
discussed in Section 1.2 below would have greater weight than the more general
provisions of the Trade Act of 1974. Representative Burke’s remarks, however,
also recognize that a Presidential assertion of a national security interest could be
used to justify an action concerning imports under a trade agreement.
1.3. Withdrawal Under the Terms of The NAFTA Implementation Act. Certain sections of the
NAFTA Implementation Act (“NAFTA Act”) provide the President the power to modify
tariffs by proclamation. However, except to the extent necessary and appropriate to
embody the terms of NAFTA in the HTSUS and other regulations. proclamations under the
NAFTA Act are subject to consultation and layover requirements.
1.3.1. Section 201(b)(1)(D) of the NAFTA Act (Authority to Proclaim Duties to Maintain
Reciprocity) states that the President may proclaim such additional duties as he
determines necessary to maintain the general level of reciprocal and mutually
advantageous concessions with respect to Mexico or Canada.
Section 201(b) presents a President Trump’s strongest argument for asserting that
he can proclaim additional duties or new rules of origin that result in additional
duties on certain goods. The President could claim that Mexico has taken some
action that upsets the general level of reciprocal and mutually advantageous
concessions such as making adjustments to the VAT or failing to meet labor
standard requirements. The President could then invoke 201(b)(1)(D) and impose
tariffs or change rules of origin.
However, the power to proclaim additional duties in 201(b) is made subject to the
consultation and layover requirements of Section 103(a).
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1.3.2. Section 103(a) of the NAFTA Act (Consultation and Layover Requirements)
requires that where the implementation of an action by the President by
proclamation is subject to the consultation and layover requirements, such action
may be proclaimed only if the president has fulfilled three requirements:
(1) Obtain advice regarding the proposed action from advisory committees
and the ITC;
(2) Submit a report to the Committee on Ways and Means of the House of
Representatives and the Committee on Finance of the Senate; and
(3) Wait until the expiration of 60 calendar days, beginning with the first day
on which the President has met requirements (1) and (2) with respect to
such action, and consult with the House and Senate Committees regarding
the proposed action during that period.
1.3.3. Legislative History of the NAFTA Act.
The importance of the layover and consultation requirement is noted in the
legislative history of the NAFTA Act, which states with respect to Section 103:
The President is further authorized, in certain circumstances, to take future actions
by proclamation. In those circumstances, it is essential to ensure adequate
consultation with the Congress and the private sector before the action is taken.
This is accomplished by requiring both consultation and a layover period prior to
Presidential proclamation. SENATE REPORT NO. 103-189 (November 18, 1993)
This three-step process [in Section 103] applies to the following provisions: (1)
tariff modifications . . . . SENATE REPORT NO. 103-189 (November 18, 1993)
These requirements would apply to proclamation under section 201(b) of agreed
modifications (1) to the staging of duty elimination under Annex 302.2, or of other
tariff modifications necessary or appropriate to maintain the general level of
concessions. HOUSE REPORT NO. 103-361(I) (November 15, 1993)
The Committee notes further that this bill does not provide expedited legislative
consideration for any changes in statutes needed for future amendments to the
NAFTA. It is expected that normal legislative procedures would apply to any such
legislation. SENATE REPORT NO. 103-189 (November 18, 1993) (emphasis added)
The consultation and layover requirements ensure that U.S. domestic interests
most directly affected and the Congress are consulted and have adequate
opportunity to provide their input and views before substantive changes in the
application of the NAFTA are implemented. HOUSE REPORT NO. 103-361(I)
(November 15, 1993)
The explicit reference in this Senate Report subjecting NAFTA amendments to the
“normal legislative process,” i.e., passage of legislation by both the House and
Senate, supports the position that termination of the NAFTA origin and duty
regime altogether would require congressional action and that other amendments
would require such action except to the extent that Congress had delegated
power to the President (as in section 201(b)). The provisions of NAFTA as
reflected in the Implementation Act have become part of U.S. statutory law, and
no plenary power to change those provisions has been delegated to the President.
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We believe it would not be consistent with the statutory scheme to argue that a
simple proclamation or assertion of withdrawal by a President under the Trade Act
or NAFTA Implementation Act would remove all the preferential duty treatment
applicable to Mexican or Canadian goods. Instead, under the 1974 Act and the
NAFTA Implementation Act we believe the President would either need to assert
specific adjustments necessary to restore the “general level of reciprocal …
concessions” and follow the process of consultation and layover, or seek repeal or
amendment of the NAFTA Act by Congress.

1.4. Withdrawal Under Other Legal Authorities. There are certain other statutes not normally
entertained in connection with Customs duties that President Trump might use to try to
support a unilateral Presidential withdrawal from NAFTA.
1.4.1.Constitutional Authority. The Constitution does not specifically address withdrawal
from treaties or foreign trade agreements, but President Trump could argue that his
constitutional authority to communicate with foreign nations by necessity must
include the authority to terminate NAFTA. The argument is not as simple as this,
however. The Supreme Court in Zivotofsky v. Kerry, 135 S. Ct. 20716, 2086 (2015)
has interpreted the Constitution as giving the President the “sole power to negotiate
treaties,” but under the Constitution, the Senate must ratify treaties, so the power
to bring treaties legally into force. The Supreme Court has never ruled whether a
treaty or international agreement, having once become part of federal law, can be
abrogated by the President acting alone. Courts have declined to decide such cases
when they pertain solely to inter-governmental relations, such as the Taiwan
Defense Treaty in Goldwater v. Carter, 444 U.S. 996 (1979) or the Ballistic Missile
Treaty in Kucinich v. Bush, 236 F. Supp. 2d 1 (2002), on the grounds that they are
political questions. In INS v. Chadha, cited above, however, the Supreme Court held
that amendment and repeal of statutes, no less than enactment, must conform with
Art. I, including the requirements of bicameralism and presentment. In the context
of trade, agreements like NAFTA do not present merely political questions because
they result in duties owed (or not) by private parties. Moreover, Article I of the
Constitution expressly gives Congress authority over international trade. Article 1,
Section 8 of the Constitution gives Congress the authority to (1) “lay and collect
taxes, duties, imposts and excises,” (2) “regulate commerce with foreign nations”
and (3) ”make all laws which shall be necessary and proper” to carry out these
powers. Because foreign trade agreements regulate foreign commerce, it seems
clear that, absent an explicit and valid delegation of such power to the President,
Congress must approve both the implementation of free trade agreement tariff
provisions and their termination. Although a court could certainly interpret the
sending of a notice of intent to withdraw from NAFTA as part of the President’s
power to communicate with foreign nations, we believe that such a court would be
likely to hold that the U.S. duties applicable to goods entering the United States
would remain as provided under the NAFTA Act until Congress acted, or until the
President followed the consultation and layover process to implement specific duty
changes under section 201(b) that he found were necessary to restore the general
level of reciprocal concessions. Reaching that ultimate outcome, of course, could
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require years of Customs protests, and appeals to the CIT, Federal Circuit and even
the Supreme Court.
1.5. International Law. Article 67 of the Vienna Convention states that a Head of State must
sign any act terminating or withdrawing from an international agreement. The
Convention does not, however, provide that a Head of State may terminate an
international agreement unilaterally. It therefore leaves that question to domestic
constitutional law.
1.6. International Emergency Economic Powers Act (IEEPA). Under IEEPA, the President is
authorized to issue Executive Orders and regulations to deal with an “unusual and
extraordinary threat with respect to which a national emergency has been declared.”
Although IEEPA expressly states that the powers granted thereunder “may not be
exercised for any other purpose,” the reality is that emergencies have been declared
repeatedly and quite freely under IEEPA. Perhaps the most extreme example is that
IEEPA has been used to keep the Export Administration Regulations (EAR) in force for
over a decade on the grounds that not imposing export controls would be a “national
emergency.” The courts have upheld fines issued under the EAR on the basis of IEEPA.
That said, export controls do have explicit “national security” aspects that are not present
when speaking of duties on Mexican or Canadian goods under NAFTA. It would be quite a
stretch for Trump to declare a national emergency involving NAFTA that would justify
withdrawal from NAFTA and restoration of duties on Mexican and Canadian goods.
IEEPA does not define the term “national emergency”, but a CRS Report for Congress
defines it as follows:
“In the simplest understanding of the term, the dictionary defines an emergency as ‘an
unforeseen combination of circumstances or the resulting state that calls for immediate
action’ [. . .] There are perhaps at least four aspects of an emergency condition. The first is
its temporal character: an emergency is sudden, unforeseen, and of unknown duration.
The second is its potential gravity: an emergency is dangerous and threatening to life and
well-being. The third, in terms of governmental role and authority, is the matter of
perception: who discerns this phenomenon? Fourth, there is the element of response: by
definition, an emergency requires immediate action, but is, as well, unanticipated and,
therefore, as Corwin notes, cannot always be “dealt with according to rule.” From these
simple factors arise the dynamics of national emergency powers. These dynamics can be
seen in the history of the exercise of emergency powers.”
If Trump used IEEPA to withdraw from NAFTA and re-impose duties on Mexican and
Canadian goods, it would certainly not comport with the CRS understanding of a “national
emergency,” but he could say that he considered the decline in U.S. manufacturing and
industrial employment in the Rust Belt to be a national emergency, and it would be up to
the courts to tell him that he had gone too far and importers did not owe the resulting
duties.
1.7. The Trade Expansion Act of 1964 (TEA). Section 232(b) of the TEA authorizes the
President to negotiate agreements to limit or restrict imports, or to “take such other
actions as the president deems necessary to adjust the imports of such article so that
such imports will not threaten to impair the national security” based upon a report from
the Secretary of Commerce concerning the national security threat of the imports.
“National security” is not defined in the statute. If the Trump administration is prepared
to confront and litigate the issue of whether trade relations with Mexico rise to the level
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of “national security,” it could use TEA section 232(b) to alter the current duties for
NAFTA originating goods or change other aspects of NAFTA. The courts are generally
quite reluctant to review Presidential declarations concerning national security. If Trump
builds a record to support damage done by NAFTA to American industrial infrastructure
and the importance of that infrastructure to national security, we believe the courts
might feel they must defer to that Presidential judgment. We do believe that the record
would need to focus on the industries affected by NAFTA. This would mean either
focusing on defense and high technology, or alternatively building a case that the scale of
decline in other heavy manufacturing is such that national security is impaired.
1.8. Trade Act of 1974 – Actions By United States Trade Representative. Under § 301 of the
Trade Act, if the U.S. Trade Representative determines that the rights of the U.S. under
any trade agreement are being denied; or an act, policy, or practice of a foreign country
violates, or is inconsistent with the provisions of any trade agreement; or is unjustifiable
and burdens or restricts U.S. commerce, the Trade Representative must take action to
enforce such rights or to obtain the elimination of such act, policy, or practice. Actions
may be taken that are within the power of the President with respect to trade in any
goods or services, or with respect to any other area of pertinent relations with the foreign
country. Although this section would probably not be considered a basis for the
President to withdraw from NAFTA, it could be used to impose protective tariffs on
Mexican or Canadian goods.
1.9. Trading With The Enemy Act of 1917 (TWEA). Some papers addressing Trump’s powers
to withdraw from NAFTA have cited the TWEA as possible authority (see, e.g., Briefing,
Assessing Trade Agendas in the US Presidential Campaign), but we do not consider the
TWEA a valid basis. It is true that a Presidential power to impose tariffs in peacetime was
upheld under the TWEA in the case of United States v. Yoshida Int’l Inc., 526 F.2d 560
(C.C.P.A. 1975), but after that decision Congress amended the TWEA to eliminate the
President’s authority to levy tariffs or impose additional import duties on foreign goods
under TWEA except in times of war. We therefore do not believe that the TWEA can be
used any longer to justify a unilateral raising of duties on Mexican or Canadian goods.
1.10.Our ultimate conclusion, therefore, is that Trump could proceed any of four basic ways if
he wants to change the NAFTA free trade system:
▪ Issue notice of an intent to withdraw from NAFTA unless it is successfully renegotiated,
and involve Congress fully in the consultation process to avoid any legal conflict over the
extent of his powers. (Legally most conservative approach)
▪ Issue notice of an intent to withdraw from NAFTA unless successfully renegotiated and
simultaneously give notice under section 201(b) of the NAFTA Act and start the
consultation and layover process with Congress in anticipation of rescinding proclamation
6641 and replacing it with a new scheme of origin rules and duties to restore the overall
level of reciprocal concessions. (Legally sound approach, but more aggressive)
▪ Issue notice of an intent to withdraw from NAFTA unless successfully renegotiated and
simultaneously invoke all or some of 1974 Act section 125, section 301, TEA section
232(b) and IEEPA to justify a new scheme of origin rules and duties without any
consultation and layover process. (Triggering litigation with uncertain outcome because
of the fundamental issues of Presidential power to conduct foreign affairs, and determine
and address national security and emergencies; we believe that a national security
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argument supported by a detailed factual record about the affected industrial base would
be his strongest argument)
▪ Issue notice of withdrawal from NAFTA effective in six months on the basis of inherent
Constitutional authority and all or some of 1974 Act section 125, section 301, TEA section
232(b) and IEEPA. (Triggering litigation with uncertain outcome because of the
fundamental issues of Presidential power to conduct foreign affairs, and determine and
address national security and emergencies; we believe that a national security argument
supported by a detailed factual record about the affected industrial base would be his
strongest argument)
2. Indications Concerning Timing and Approach to Renegotiation of NAFTA
2.1. Quote from Trump Intending to Renegotiate - “If they do not agree to a renegotiation,
then I will submit notice under Article 2205 of the NAFTA agreement that America
intends to withdraw from the deal.” Transcript 6/28/16.
2.2. CNN report on Memo attributed to the Trump transition team:
2.2.1. “The 200-day plan is built around five main principles, plus an extra plank on
manufacturing jobs. First is renegotiating or withdrawing from NAFTA . . .
2.2.2. Day 1: Trump would begin reforming NAFTA, including ordering the Commerce
Department and International Trade Commission to begin a study on what the
ramifications of withdrawing from the treaty would be, and what would be
required legislatively to do so. He would also have the US Trade Representative
notify Mexico and Canada that the US intends to propose some amendments to
the treaty, which could include measures on currency manipulation, lumber,
country of origin labeling and environmental and safety standards
2.2.3. A draft presidential memorandum at the end of the document that could be used
to order the review of NAFTA orders the report to pay "extra consideration to the
effects such a policy change may have on the middle class, manufacturing and
service sector workers, and foreign direct investment into the United States."
2.2.4. By Day 200, Trump would be considering formally withdrawing from NAFTA and
continuing to pursue bilateral trade agreements. The document notes that
Congress has granted the President Trade Promotion Authority -- power for the
President to get trade deals through Congress more swiftly -- until 2018 and it
could be extended until 2021.”
2.3. Canadian leaders have expressed a willingness to renegotiate NAFTA
“David MacNaughton, Canada’s ambassador to Washington, said that Mr. Trudeau is
willing to sit down at the bargaining table with the Trump administration.” Article
2.4. Mexican leaders have not expressed a willingness to renegotiate NAFTA
Foreign Minister Claudia Ruiz Massieu said Mexico was willing to aim to "modernise"
NAFTA with a Trump government and Canada, but also ruled out renegotiation. Article
2.5. Renegotiation of NAFTA will require congressional support
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2.5.1. Nothing in the NAFTA implementation act grants the president authority to
renegotiate the Agreement. Effectively, in order to “renegotiate” the President
would have to submit a renegotiated agreement to Congress to be implemented.
Although the President may have the Trade Promotion Authority (also called “fasttrack” authority) until 2018, or longer if Congress extends that authority.
2.5.2. If congressional support for a renegotiated agreement is not apparent, it is
possible foreign negotiators will not take seriously U.S. efforts to renegotiate a
trade agreement.
3. Legal Challenges to Withdrawal from NAFTA
3.1. Unilaterally withdrawing from NAFTA is likely to be met with legal challenges. The first
step would be to seek an injunction (e.g., if there is a six-month notice of withdrawal
from NAFTA), or a TRO (e.g., if new measures are immediately put into effect that cannot
be addressed as monetary damages).
3.2. Injunctions. U.S. courts have the power to issue injunctions on presidential action,
however, the court must find that four factors exist:
(1) the challenger is likely to succeed on the merits,
(2) the challenger is likely to suffer “irreparable harm” without the injunction,
(3) the “balance of equities” supports the challenger, and
(4) an injunction is in the “public interest.”
The same elements are applied in considering a TRO.
Courts rarely grant preliminary injunctions against presidential action. Two famous cases
deserve to be mentioned, but their facts can be readily distinguished from those at issue
in Trump’s hypothetical tariffs: Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579
(1952) and Texas v. United States, 579 U.S. __ (2015). The main distinction between
Youngstown and Trump’s hypothetical tariffs is the absence of a statutory basis for
Truman’s actions and the arguable statutory basis for Trump’s actions if he makes a
national security case or follows the process in section 201(b). (Truman could have
invoked the Taft-Hartley Act of 1947 to prevent United Steel Workers from striking, or
the Selective Service Act of 1948 to take control of the mills, but for tactical reasons
Truman and his lawyers defended the seizure solely on the claim of inherent
constitutional power.) In Texas v. United States, Texas and other states successfully
enjoined the President’s proclamation that the Department of Justice should defer
enforcement action against immigrants who meet certain criteria. Again the argument
was made that there was no statutory basis for the President’s action.
3.3. Investor-State Dispute Resolution. Chapter Eleven of NAFTA contains provisions designed
to protect cross-border investors and facilitate the settlement of investment disputes.
Each NAFTA Party must accord investors, including private companies, from the other
NAFTA Parties national (i.e., non-discriminatory) treatment, and may not expropriate
investments of those investors except in accordance with international law. Chapter
Eleven permits an investor of one NAFTA Party to seek money damages for measures of
one of the other NAFTA Parties that allegedly violate those and other provisions of
Chapter Eleven. Investors may initiate an arbitration against the NAFTA Party under the
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Arbitration Rules of the United Nations Commission on International Trade Law
("UNCITRAL Rules") or the Arbitration (Additional Facility) Rules of the International
Centre for Settlement of Investment Disputes ("ICSID Additional Facility Rules").
Alternatively, the investor may choose the remedies available in the host country's
domestic courts.
This raises the possibility of private companies in Canada or Mexico bringing investorstate dispute resolution claims against the United States in response to a change in
NAFTA tariffs or a termination of the Agreement.
Chapter 11 provides for the enforceability in domestic courts of final awards by
arbitration tribunals. The ICSID Convention also requires that the national courts of
Contracting States recognize and enforce ICSID monetary awards.
The difficult issue presented by the possibility of UNCITRAL or ICSID arbitration awards
following a Trump withdrawal from NAFTA is that U.S. courts would be unlikely to enforce
such awards if they saw a sufficient legal basis for Trump’s action (section 201(b) or a
national security case), since they would view the withdrawal as having removed the
obligation of the United States to arbitrate claims concerning duties on goods from
Mexico or Canada. This would not, however, prevent the parties from seeking to enforce
the awards in other countries under the New York Convention on Recognition and
Enforcement of Foreign Arbitral Awards.
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The Undoing Project – Why NAFTA Can’t
be Undone, but Can be Re-Done

By Reid Whitten and Curtis Dombek on January 12, 2017 Posted in Free Trade Agreements
(FTA), Import and Customs

Boy, does it sound convincing when Mr. Trump states he will submit notice under section 2205 of
NAFTA to let Mexico and Canada know that the U.S. will withdraw from NAFTA. The problem is,
while the president-to-be is capable, we presume, of writing, signing, and sending (or possibly tweeting)
such a notification, that notification would not have a legal significance because withdrawing from
NAFTA, ab initio, is not a power accorded the President.
The Agreement and underlying laws propose a number of paths by which the president may effectuate
withdrawal from NAFTA. However, each of those paths require congressional cooperation or an act by
Canada or Mexico to which the President may respond. Negotiating (or renegotiating) the Agreement
would be squarely in a President Trump’s authority, though congress would then need to implement the
terms of the new or amended agreement.
Un-undoable
Article 2205 of NAFTA, Withdrawal, reads as follows: A Party may withdraw from this Agreement six
months after it provides written notice of withdrawal to the other Parties. If a Party withdraws, the
Agreement shall remain in force for the remaining Parties. The language §of the Agreement itself merely
states that a “Party” may withdraw, but does not explicitly give that power to the President.
NAFTA was enacted under the authority Trade act of 1974. Section 125(a) of the Trade Act states that
agreements reached under the Act will be subject to termination or withdrawal, but does not specify who
will give that notice or enact the termination or withdrawal from the agreement. A President Trump may
take the position that the power to provide notice of withdrawal is his under the executive power to
conduct foreign relations. However, the Constitution reserves to the congress the power to impose duties
and regulate trade between nations. Additionally other paragraphs in the same Section 125 of the Trade
Act designate powers specifically to the President. Statutory construction arguments would lead to the
conclusion that the legislation drafters could have assigned the power to withdraw to the president but
deliberately chose not to.

SMRH:480708833.1

-31-

The law that put NAFTA into effect, called the NAFTA Implementation Act, comes close to providing
the president power to modify the tariffs established under NAFTA. Certain sections of the NAFTA
Implementation Act provide the President the power to modify tariffs by proclamation. However, the
proclamations are subject to consultation and layover requirements.
Section 201(b)(1)(d) of the NAFTA Implementation Act states that the President may proclaim such
additional duties as he determines necessary to maintain the general level of reciprocal and mutually
advantageous concessions with respect to Mexico or Canada. The President could claim that Mexico has
taken some action that upsets the general level of reciprocal and mutually advantageous concessions
such as making adjustments to the VAT or failing to meet labor standard requirements. The President
could then invoke 201(b)(1)(D) and impose tariffs.
However, the power to proclaim additional duties in 201(b) is made subject to requirements that the
president consult with congress and wait a certain prescribed period as follows:
1. The President must obtain advice regarding the proposed action from his advisory committees
and the International Trade Commission;
2. The President must submit a report to the House Committee on Ways and Means and Senate
Finance Committee regarding the proposed changes of duties; and
3. The President must wait until period of 60 calendar days, beginning with the first day on which
the President has met requirements (1) and (2) with respect to the proposed action, has
expired and consult with the House and Senate Committees regarding the proposed action
during that period.
The import of the consultation and waiting requirements is supported in the legislative history of the
NAFTA Act, which states with respect to Section 103:
The President is further authorized, in certain circumstances, to take future actions by proclamation. In
those circumstances, it is essential to ensure adequate consultation with the Congress and the private
sector before the action is taken. This is accomplished by requiring both consultation and a layover
period prior to Presidential proclamation
Given the history of 103, and the express requirement in 201(b) that actions taken thereunder are subject
to consultation and layover, it is difficult to imagine that the President could use Section 201(b) to
terminate NAFTA (or proclaim tariffs that would effectively terminate NAFTA) without support from
Congress. Further, the explicit reference in the Senate Report regarding NAFTA amendments being
subject to the normal legislative process, i.e. passage of legislation by both the House and Senate, would
support the conclusion that termination of the agreement altogether would require input from the
Legislature.
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A New NAFTA
According to a CNN report, a memorandum attributed to the Trump transition team, the team’s 200-day
plan is built around five main principles, the first of which is renegotiating or withdrawing from
NAFTA. The memo states that Trump would begin, as early as Day 1, on reforming NAFTA. His
proposed actions would include ordering the Commerce Department and International Trade
Commission to begin a study on what the ramifications of withdrawing from the treaty would be, and
what would be required legislatively to do so. He would also have the US Trade Representative notify
Mexico and Canada that the US intends to propose some amendments to the treaty, which could include
measures on currency manipulation, lumber, country of origin labeling and environmental and safety
standards According to the memo, By Day 200, Trump would be considering formally withdrawing
from NAFTA and continuing to pursue bilateral trade agreements.”
Canadian leaders have expressed willingness to renegotiate NAFTA. While Mexican leaders express
hesitation or refusal to renegotiate NAFTA. While renegotiation of NAFTA can be initiated by the
President, the negotiation will eventually require congressional support. Effectively, in order to
“renegotiate” the President would have to submit a renegotiated agreement to congress to be
implemented. Further, if congressional support for a renegotiated agreement is not apparent, it is
possible foreign negotiators will not take seriously U.S. efforts to renegotiate a trade agreement.
To Undo or Not to Undo
It will remain a political question whether the benefits of NAFTA will curb the new administration’s
enthusiasm for rending or revising the trade agreement. The memo by the Trump provides the incoming
team a little room to maneuver around its exhortations. A draft presidential memorandum at the end of
the document that could be used to order the review of NAFTA orders the report to pay “extra
consideration to the effects such a policy change may have on the middle class, manufacturing and
service sector workers, and foreign direct investment into the United States.”
So while little in the future of NAFTA is certain, it is likely that any changes will take time and require
more than just a presidential edict. Further, the time the changes require may be the time it takes to pull
back from those changes.
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Summary
The United States is party to 14 international free trade agreements (FTAs) with 20 countries.
These agreements impose a wide variety of international obligations on the United States and its
trading partners. Such obligations address import tariffs, as well as potential nontariff trade
barriers. A country that is party to an FTA and that maintains laws, regulations, or practices that
violate one of these obligations may be subject to trade retaliation (e.g., other FTA parties may
increase tariffs on the country’s exports) or may have to pay a fine or monetary compensation to
an FTA partner or injured investor. During the past decade, some have suggested that the United
States should attempt to renegotiate—and possibly withdraw from—the North American Free
Trade Agreement (NAFTA). Such statements have prompted congressional interest in domestic
and international legal issues pertaining to U.S. termination of, or withdrawal from, an FTA.
U.S. FTAs have historically been approved as congressional-executive agreements by a majority
vote of each house of Congress rather than as treaties ratified by the President after Senate
approval by a two-thirds majority vote. FTAs are not self-executing agreements. Thus, legislation
is required to provide U.S. bodies with domestic legal authority necessary to enforce and comply
with the agreements’ provisions. FTAs are legally binding agreements under international law.
All U.S. FTAs that have entered into force as of the date of this report contain provisions allowing
for a party’s withdrawal from, or termination of, the FTA upon advance notice to the other parties.
Questions have arisen regarding whether the President can unilaterally withdraw the United
States from such agreements without the consent of Congress. The Constitution does not
specifically address withdrawal from treaties or congressional-executive agreements. In some
cases, the United States has withdrawn from international legal agreements pursuant to the joint
action of the political branches. However, the weight of judicial and scholarly opinion suggests
that the President possesses the exclusive constitutional authority to communicate with foreign
powers, and such authority might provide the President with a constitutional basis for
withdrawing from at least some types of international agreements. The agreement’s subject
matter, however, might be relevant to a legal analysis. As a practical matter, the President’s
communication of a notice of withdrawal from an FTA to trade partners in accordance with the
FTA’s terms would likely release the United States from its international obligations from the
effective date of withdrawal onward as provided in the Vienna Convention on the Law of
Treaties, which the United States has not ratified but considers to reflect, in many aspects,
customary international law. Congress may thus find it difficult to prevent the President from
terminating or withdrawing from an FTA. On the other hand, if Congress wanted to pressure the
President to withdraw, it could enact a statute (over any presidential veto) that would repeal its
approval and implementation in domestic law of an FTA.
Even in the event that the President could properly withdraw from an FTA unilaterally, the
President cannot make laws, and thus repeal of federal statutory provisions implementing U.S.
FTA obligations requires congressional action. Congress has enacted provisions that appear to
delegate to the President authority to repeal some provisions of federal statutory law
implementing FTA obligations upon termination of, or U.S. withdrawal from, the agreement.
However, the President might not be able to exercise this authority if a court struck down such
provisions as unconstitutional or Congress amended or repealed them. Although the President
cannot repeal other statutory provisions implementing FTA obligations without further
congressional action, if the President identified a federal regulation, order, or practice that
implemented FTA obligations, the President may be able to rely on constitutional or statutory
authority to repeal or limit the effect of the measure. Such actions by the President may be subject
to judicial review.
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he United States is party to 14 international free trade agreements (FTAs) with 20
countries.1 These agreements impose a wide variety of international obligations on the
United States and its trading partners. Such obligations address import tariffs, as well as
potential nontariff trade barriers in areas such as agriculture, customs procedures, foreign
investment, government procurement, intellectual property protection, and services trade. 2 A
country that is party to an FTA and that maintains laws, regulations, or practices that violate one
of these obligations may be subject to trade retaliation (e.g., increased tariffs imposed by other
FTA parties on its exports) or may have to pay a fine or monetary compensation to an FTA
partner or injured investor.3

T

During the past decade, some have suggested that the United States should attempt to
renegotiate—and possibly withdraw from—the North American Free Trade Agreement (NAFTA).
These people have argued, among other things, that the United States’ elimination or reduction of
tariffs on imported products in accordance with the agreement has negatively impacted U.S.
workers.4 Such statements have prompted congressional interest in domestic and international
legal issues pertaining to U.S. termination of, or withdrawal from, an FTA. No U.S. FTA has been
terminated; one has been suspended. The United States and Canada agreed to suspend operation
of the U.S.-Canada FTA when NAFTA entered into force on January 1, 1994.5
This report provides brief answers to frequently asked legal questions about withdrawal by the
United States from an FTA. The answers in the report assume that a court would find a case
raising these questions to be justiciable (i.e., that a court could hear the case) and that the
plaintiffs had standing (i.e., that a party had a legal right to bring a dispute before a court or other
tribunal for possible resolution of the issues in the party’s complaint).6 The report does not
analyze other implications (e.g., economic) of U.S. withdrawal from an FTA.
1

U.S. Department of Commerce, International Trade Administration, U.S. Free Trade Agreements,
http://2016.export.gov/fta/. For a list of the countries with which the United States has an FTA that has entered into
force, see Office of the United States Trade Representative (USTR), Free Trade Agreements, https://ustr.gov/tradeagreements/free-trade-agreements. This report does not discuss other international trade or investment agreements to
which the United States is party.
In addition, the President has signed a regional FTA with 11 other Pacific Rim countries (including Canada and
Mexico) known as the Trans-Pacific Partnership (TPP) agreement. For more on the TPP, see CRS Report R40502, The
Trans-Pacific Partnership Agreement, by (name redacted) and (name redacted). However, Congress has not approved
this agreement, and it has not entered into force. The United States is also negotiating an FTA with the European
Union: the Trans-Atlantic Trade and Investment Partnership (T-TIP). For more on that agreement, see CRS Report
R43387, Transatlantic Trade and Investment Partnership (T-TIP) Negotiations, by (name redacted), (name reda
cted), and (name redacted).
2
See, e.g., Korea FTA chs. 3, 7, 11, 12, and 18, 46 I.L.M. 642 (2007).
3
E.g., NAFTA chs. 11, 20, Can.-Mex.-U.S., Dec. 17, 1992, 32 I.L.M. 289 and 605 (1993); Korea FTA chs. 11, 22.
4
See, e.g., Vicki Needham, Trump Says He Will Renegotiate or Withdraw from NAFTA, THE HILL (June 28, 2016),
http://thehill.com/policy/finance/285189-trump-says-he-will-renegotiate-or-withdraw-from-nafta-without-changes;
Clinton, Obama Threaten to Withdraw from NAFTA, CBC News (February 27, 2008), http://www.cbc.ca/news/world/
clinton-obama-threaten-to-withdraw-from-nafta-1.696071. For more on NAFTA generally, see CRS Report R42965,
The North American Free Trade Agreement (NAFTA), by (name redacted) and (name redacted)
.
5
See NAFTA Implementation Act, P.L. 103-182, §107, 107 Stat. 2065 (1993) (amending 19 U.S.C. §2112 note);
USTR, Canada, https://ustr.gov/sites/default/files/Canada_0.pdf.
6
See, e.g., Goldwater v. Carter, 444 U.S. 996, 996-1006 (1979) (vacating the judgment of the United States Court of
Appeals for the District of Columbia Circuit and remanding to the United States District Court for the District of
Columbia for dismissal on jurisdictional grounds a case brought by certain Members of Congress challenging President
Carter’s withdrawal of the United States from a defense treaty with Taiwan without the consent of Congress). In
Goldwater, none of the Court’s opinions garnered a majority of votes. Id. Four Justices agreed that the case presented a
nonjusticiable political question; one Justice concluded that the Court should dismiss the case because it was not ripe
(continued...)
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General Questions
How Does the United States Approve and Enter into FTAs?
The President negotiates FTAs with foreign countries and submits to Congress legislation that
would implement the agreements by making “necessary or appropriate” changes to U.S. law. 7
U.S. FTAs have historically been approved as congressional-executive agreements by a majority
vote of each house of Congress rather than as treaties ratified by the President after having
received the “advice and consent” of a two-thirds majority vote of the Senate.8 During several
periods from 1974 onward, Congress has agreed to make such implementing bills eligible for
consideration under expedited (“fast track”) procedures if the President adheres to certain trade
agreement negotiating objectives defined in statute, and meets other requirements for informing
and consulting with Congress.9 Following congressional enactment of the implementing law, the
President exchanges notes with FTA partners and proclaims the agreement to have entered into
force.10 Such proclamations may also include changes to tariff schedules and rules of origin
necessary to implement FTA obligations.11
(...continued)
for review; and one Justice concurred in the judgment without further elaboration. Id. See also Kucinich v. Bush, 236 F.
Supp. 2d 1, 18 (D.D.C. 2002) (dismissing a legal challenge brought by 32 Members of the House of Representatives to
President George W. Bush’s unilateral withdrawal of the United States from the 1972 Anti-Ballistic Missile Treaty
because the case presented a political question and plaintiffs lacked standing); Beacon Products Corp. v. Reagan, 633
F. Supp. 1191, 1198-99 (D. Mass. 1986) (dismissing on political question grounds a legal challenge to President
Reagan’s unilateral termination of a friendship, commerce, and navigation treaty with Nicaragua). All of these cases
involved a challenge to the President’s unilateral withdrawal from treaties ratified by the President following advice
and consent of the Senate by a two-thirds majority, whereas this report addresses FTAs approved as congressionalexecutive agreements by a majority vote in both houses of Congress.
7
See generally NAFTA Implementation Act. Accompanying the implementing bill is a Statement of Administrative
Action (SAA) describing “significant administrative actions” the administration proposes to implement FTA
obligations. An SAA “represents an authoritative expression by the Administration concerning its views regarding the
interpretation and application of the Agreement, both for purposes of U.S. international obligations and domestic law.”
E.g., U.S.-Korea FTA Implementation Act, Statement of Administrative Action, http://waysandmeans.house.gov/
UploadedFiles/KOREA_Statement_of_Administrative_Action.pdf.
8
See generally, e.g., NAFTA Implementation Act; Dominican Republic-Central America-United States Free Trade
Agreement (CAFTA-DR) Implementation Act, P.L. 109-53, 119 Stat. 462 (2005) (codified at 19 U.S.C. §4001 note).
For more information on the constitutionality of the approval of FTAs as congressional-executive agreements instead
of treaties, see CRS Report 97-896, Why Certain Trade Agreements Are Approved as Congressional-Executive
Agreements Rather Than Treaties, by (name redacted), (name redacted), and (name redacted) .
9
See, e.g., Bipartisan Congressional Trade Priorities and Accountability Act of 2015, P.L. 114-26, §103 (June 29,
2015) (codified at 19 U.S.C. §4202). For more on expedited consideration of trade agreement implementing legislation,
see CRS Report RL33743, Trade Promotion Authority (TPA) and the Role of Congress in Trade Policy, by (name r
edacted) , and CRS Report R44584, Implementing Bills for Trade Agreements: Statutory Procedures under Trade
Promotion Authority, by (name redacted).
10
See, e.g., Presidential Proclamation No. 8783, United States-Korea FTA, 77 Fed. Reg. 14,265, 14,265-67 (March 6,
2012), available at https://www.whitehouse.gov/the-press-office/2012/03/06/presidental-proclamation-united-stateskorea-free-trade-agreement. Laws implementing U.S. FTAs typically contain language stating that the President is
authorized to exchange notes with representatives of foreign governments in order for the agreement to enter into force,
provided certain conditions are satisfied. E.g., NAFTA Implementation Act §101(b) (“The President is authorized to
exchange notes with the Government of Canada or Mexico providing for the entry into force, on or after January 1,
1994, of the Agreement for the United States with respect to such country” if the President determines certain
conditions are satisfied); U.S.-Korea FTA Implementation Act (Korea FTA Implementation Act), P.L. 112-41, §101(b),
125 Stat. 430 (2011) (codified at 19 U.S.C. §3805 note) (“At such time as the President determines that Korea has
taken measures necessary to comply with those provisions of the Agreement that are to take effect on the date on which
(continued...)
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How Do Implementing Laws Change Domestic Law?
FTAs are not self-executing agreements (i.e., implementing legislation is required to provide U.S.
bodies with the domestic legal authority necessary to enforce and comply with the agreements’
provisions).12 Thus, if FTA obligations require changes to U.S. federal statutory law, Congress
must enact legislation that implements those changes.13 Although many trade agreement
obligations may not require changes to U.S. laws or regulations—or are already implemented in
U.S. law—others require Congress to amend, repeal, or create provisions in federal statutory law
to eliminate inconsistencies with FTA obligations or make any necessary or appropriate changes
to U.S. federal statutory law needed to implement specific obligations contained in the FTA.14
Although implementing laws vary, they often alter—or authorize to the President to modify or
waive—tariff schedules; rules of origin; government procurement domestic content restrictions;
and customs user fees, among other things.15 Implementing laws may also authorize the President
to promulgate or amend regulations to implement FTA obligations.16 As noted below, most FTA
implementing laws provide for their full or partial repeal in the event that the underlying trade
agreement terminates.17 It is also important to note that not all U.S. laws consistent with a
particular trade agreement obligation are contained in the act implementing that trade
agreement.18

Are FTAs Legally Binding Agreements Under International Law?
As noted above, as a matter of domestic law, FTAs have historically been approved as
congressional-executive agreements by a majority vote of each house rather than as treaties
ratified by the President after advice and consent of a two-thirds majority of the Senate.19
However, under international law, FTAs are legally binding agreements (i.e., they are “treaties”
under international law, which has a more expansive meaning than the term under U.S. domestic
practice, which only refers to those international legal agreements that are submitted to the Senate
(...continued)
the Agreement enters into force, the President is authorized to exchange notes with the Government of Korea providing
for the entry into force, on or after January 1, 2012, of the Agreement with respect to the United States.”).
11
E.g., Presidential Proclamation, 77 Fed. Reg. at 14,265-67.
12
See, e.g., Korea FTA Implementation Act §102. For more on the difference between self-executing and non-selfexecuting agreements, see CRS Report RL32528, International Law and Agreements: Their Effect upon U.S. Law, by
(name redacted)
.
13
See, e.g., Korea FTA Implementation Act §102.
14
The SAA for the U.S.-Korea FTA contains a general discussion of the extent to which U.S. implementation of FTA
obligations requires changes in U.S. law or regulations, as well as how Congress may alter domestic law to implement
these obligations. See SAA, U.S.-Korea FTA, at 2-3, available at http://www.finance.senate.gov/imo/media/doc/
KOREA%20Statement%20of%20Administrative%20Action.pdf.
15
E.g., Korea FTA Implementation Act §§201, 202, 203, 401.
16
E.g., id. §103. Other federal laws may also authorize federal agencies to promulgate implementing regulations.
17
See “How Do U.S. FTA Implementing Laws and the Trade Act of 1974 Address Termination or Withdrawal?”
below.
18
See, e.g., SAA, U.S.-Korea FTA, at 2, available at http://www.finance.senate.gov/imo/media/doc/
KOREA%20Statement%20of%20Administrative%20Action.pdf (“In many cases, U.S. laws and regulations are
already in conformity with the obligations assumed under the Agreement.”). Any provisions in U.S. statutory law not
covered by a repeal, waiver, or sunset provision would likely have to be repealed in a law passed by Congress and
signed by the President or enacted by Congress over the President’s veto.
19
See “How Does the United States Approve and Enter into FTAs?” above.

Congressional Research Service

3

U.S. Withdrawal from Free Trade Agreements: Frequently Asked Legal Questions

for advice and consent to ratification).20 A violation by a party to an FTA of an obligation under
the agreement may subject that party to state-to-state dispute settlement or investor-state
arbitration proceedings before international tribunals in accordance with the terms of the FTA.21
Under the terms commonly employed by FTAs, if the United States violates an FTA obligation, it
may be subject to such sanctions as trade retaliation by a complaining country (e.g., increased
tariffs on U.S. exports), payment of a fine to an FTA partner country, or payment of compensation
to an injured foreign investor.22 However, under terms of FTAs that have been approved by
Congress, neither the decisions of dispute settlement panels nor those of international investment
tribunals constituted under an FTA’s provisions alter U.S. law.23

Domestic and International Law on Termination of,
or Withdrawal from, FTAs
How Does International Law Address Termination of, or
Withdrawal from, Binding International Agreements?
As noted above, U.S. FTAs are international agreements that impose legally binding international
obligations on the United States.24 The Vienna Convention on the Law of Treaties (Vienna
Convention) addresses withdrawal of a party from, and termination of, a binding international
agreement in Part V of the Convention.25 Article 54 states that “termination of a treaty or the
withdrawal of a party may take place: (a) in conformity with the provisions of the treaty.... ”26 As
discussed below, all U.S. FTAs that have entered into force as of the date of this report contain

20

Vienna Convention on the Law of Treaties, entered into force January 27, 1980, 1155 U.N.T.S. 331 (hereinafter
“Vienna Convention”), art. 2 (May 23, 1969) (“‘Treaty’ means an international agreement concluded between States in
written form and governed by international law, whether embodied in a single instrument or in two or more related
instruments and whatever its particular designation.”); id. art. 26 (“Every treaty in force is binding upon the parties to it
and must be performed by them in good faith.”). The United States has not ratified the Vienna Convention but
considers it to reflect, in many respects, customary international law. U.S. Department of State, Vienna Convention on
the Law of Treaties, http://www.state.gov/s/l/treaty/faqs/70139.htm. U.S. courts also rely upon the Vienna Convention.
E.g., Fujitsu Ltd. v. Federal Exp. Corp., 247 F.3d 423 (2d Cir. 2001) (“[W]e rely upon the Vienna Convention here as
an authoritative guide to the customary international law of treaties ... [b]ecause the United States recognizes the
Vienna Convention as a codification of customary international law ... and [it] acknowledges the Vienna Convention
as, in large part, the authoritative guide to current treaty law and practice.”) (citations and internal quotation marks
omitted); see also, e.g., NAFTA art. 105 (“The Parties shall ensure that all necessary measures are taken in order to
give effect to the provisions of this Agreement, including their observance, except as otherwise provided in this
Agreement, by state and provincial governments.”); U.S.-Korea FTA art. 1.3 (same).
21
See, e.g., NAFTA chs. 11 and 20; U.S.-Korea FTA chs. 11 and 22.
22
See, e.g., NAFTA arts. 1135, 2018-2019; U.S.-Korea FTA arts. 11.26 and 22.12-.13.
23
E.g., NAFTA Implementation Act §102, U.S.-Korea FTA Implementation Act §102.
24
See “Are FTAs Legally Binding Agreements Under International Law?” above.
25
The United States has not ratified the Vienna Convention but considers it to reflect, in many respects, customary
international law. See supra note 20.
26
Vienna Convention art. 54. Article 57 provides similar language with respect to suspension of a treaty. Termination
pursuant to the treaty’s provisions “shall be carried out through an instrument communicated to the other parties.” Id.
art. 67. This report does not examine alternative bases for terminating a treaty under international law outside of
termination in accordance with the terms of the treaty.
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provisions allowing for a party’s withdrawal from, or termination of, the FTA upon advance
notice to the other parties.27
The Vienna Convention does not specifically state which government officials of a treaty party
have the power to give notice of termination or withdrawal. However, Article 67 states that “Any
act declaring invalid, terminating, withdrawing from or suspending the operation of a treaty
pursuant to the provisions of the treaty ... shall be carried out through an instrument
communicated to the other parties. If the instrument is not signed by the Head of State, Head of
Government or Minister for Foreign Affairs, the representative of the State communicating it may
be called upon to produce full powers” (i.e., a document showing that the representative has
authority to terminate the agreement on behalf of the state).28 This language suggests that if the
President (i.e., the “head of state” for the United States) communicated a notice of withdrawal
from an FTA to the other parties, that action would effectively withdraw the United States from,
or terminate, the agreement as a matter of international law.
As described in more detail below, unless the United States and other parties to the FTA otherwise
agree or the FTA otherwise provides, termination of an FTA in accordance with its provisions
would release the United States from FTA obligations from the date that withdrawal or
termination became effective.29

How Do U.S. FTAs Address Termination or Withdrawal?
FTAs that have entered into force with respect to the United States contain short provisions
addressing termination of, or withdrawal of a party from, the agreements.30 These provisions
generally require a party that wishes to terminate or withdraw from the agreement to provide
advance notice to other parties to the agreement. For example, Article 2205 of NAFTA states that
“a Party may withdraw from this Agreement six months after it provides written notice of
withdrawal to the other Parties. If a Party withdraws, the Agreement shall remain in force for the
remaining Parties.”31
Withdrawal provisions in U.S. FTAs set forth a specific amount of time that must pass after a
party delivers its notice of withdrawal to the other parties before the withdrawing party is released
from its international obligations under the agreement.32 Although the U.S.-Israel FTA establishes
a 12-month period between a party’s notice of withdrawal and termination of the agreement,33

27

See “How Do U.S. FTAs Address Termination or Withdrawal?” below.
Vienna Convention art. 67. Article 2 of the Convention defines “full powers” as “a document emanating from the
competent authority of a State designating a person or persons to represent the State for negotiating, adopting or
authenticating the text of a treaty, for expressing the consent of the State to be bound by a treaty, or for accomplishing
any other act with respect to a treaty.”
29
See “What Would Withdrawal Mean Under International Law?” below.
30
E.g., NAFTA art. 2205; U.S.-Chile FTA art. 24.4(3), 42 I.L.M. 1026 (2003).
31
NAFTA art. 2205. NAFTA is a regional FTA among the United States, Canada, and Mexico.
32
Bilateral agreements are terminated upon withdrawal of either party, whereas regional FTAs appear to continue in
force for the remaining parties. Compare U.S.-Australia FTA art. 23.4, 43 I.L.M. 1248 (2004) with CAFTA-DR art.
22.7, 43 I.L.M. 514 (2004). A country that has withdrawn from an FTA may still have obligations stemming from
situations that arose prior to the effective date of withdrawal. See “What Would Withdrawal Mean Under International
Law?” below.
33
U.S.-Israel FTA art. 22(3), 24 I.L.M. 653 (1985) .
28
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subsequent U.S. FTAs, including NAFTA, set forth a six-month period between notice to other
parties and termination of, or withdrawal of a party from, the agreement.34
As noted above, no U.S. FTA has been terminated, and only one has been suspended. The United
States and Canada agreed to suspend operation of the U.S.-Canada FTA when NAFTA entered
into force on January 1, 1994.35

How Do U.S. FTA Implementing Laws and the Trade Act of 1974
Address Termination or Withdrawal?
For the purposes of this section, “termination” refers to a situation in which the FTA ceases to
have effect under international law for all parties to the FTA, whereas “withdrawal” refers to a
situation in which a multilateral FTA ceases to have effect under international law only for the
United States. Section 125 of the Trade Act of 1974, which, among other things, sets up the
procedure for Congress’s consideration of implementing legislation, specifically addresses
termination of FTAs.36 Historically, the act by which Congress has approved an FTA has also
enacted or amended federal laws in order to implement the agreement by bringing the United
States into compliance with its international trade obligations in the FTA.37 Many of these FTA
implementing laws contain provisions addressing repeal of implementing provisions in the event
that the agreement terminates or a party withdraws from the agreement.38

Section 125 of the Trade Act of 1974
Section 125 of the Trade Act of 1974, which Congress has made applicable to most FTAs entered
into by the United States, including NAFTA,39 is also relevant to U.S. withdrawal from an FTA.
34

E.g., U.S.-Australia FTA art; 23.4; U.S-Chile FTA art. 24.4(3) (“This Agreement shall expire 180 days after the date
of such notification.”). Beginning with the U.S.-Australia FTA, some U.S. FTAs have included a provision allowing
FTA parties to agree that the FTA should terminate as to the withdrawing party more than six months after notification.
E.g., U.S.-Australia FTA art. 23.4; CAFTA-DR art. 22.7; Korea FTA art. 24.5(3).
Article 30.6 of the final text of the proposed TPP agreement establishes a six-month period between the withdrawing
party’s written notice to the TPP depositary and termination of the agreement with respect to the withdrawing party. It
allows TPP parties to agree that termination of the agreement as to the withdrawing party will occur more than six
months after that party’s notification. See USTR, TPP Full Text, https://ustr.gov/trade-agreements/free-tradeagreements/trans-pacific-partnership/tpp-full-text.
35
See NAFTA Implementation Act §107 (amending 19 U.S.C. §2112 note); USTR, Canada, https://ustr.gov/sites/
default/files/Canada_0.pdf.
36
19 U.S.C. §2135.
37
See “How Does the United States Approve and Enter into FTAs?” above.
38
E.g., U.S.-Australia Free Trade Agreement Implementation Act, P.L. 108-286, 118 Stat. 919, §106(c) (2004)
(codified at 19 U.S.C. §3805 note). For more on how these provisions might operate, see “How Would the Repeal
Provisions in Implementing Laws Operate?” below.
39
Congress appears to have made this section of the Trade Act of 1974 applicable to several U.S. FTAs in Trade
Promotion Authority (TPA) legislation. For example, Section 110(b) of the Bipartisan Congressional Trade Priorities
and Accountability Act of 2015 states the following:
For purposes of applying sections 125, 126, and 127 of the Trade Act of 1974 (19 U.S.C. 2135,
2136, and 2137)—(1) any trade agreement entered into under section 103 shall be treated as an
agreement entered into under section 101 or 102 of the Trade Act of 1974 (19 U.S.C. 2111 or
2112), as appropriate; and (2) any proclamation or Executive order issued pursuant to a trade
agreement entered into under section 103 shall be treated as a proclamation or Executive order
issued pursuant to a trade agreement entered into under section 102 of the Trade Act of 1974 (19
U.S.C. 2112).
(continued...)
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In particular, subsection (e) of that section, which is titled “Continuation of duties or other import
restrictions after termination of or withdrawal from agreements,” states the following:
Duties or other import restrictions required or appropriate to carry out any trade
agreement entered into pursuant to this chapter ... shall not be affected by any
termination, in whole or in part, of such agreement or by the withdrawal of the United
States from such agreement and shall remain in effect after the date of such termination
or withdrawal for 1 year, unless the President by proclamation provides that such rates
shall be restored to the level at which they would be but for the agreement. Within 60
days after the date of any such termination or withdrawal, the President shall transmit to
the Congress his recommendations as to the appropriate rates of duty for all articles
which were affected by the termination or withdrawal or would have been so affected but
for the preceding sentence.40

This provision, which does not appear to have been interpreted by a court, appears to provide for
the continuation of preferential tariff rates on imports of products from former FTA partner
countries for a year from U.S. termination of, or withdrawal from, the FTA, unless the President
by proclamation adjusts the rates to those that would be in effect if not for the FTA. Within 60
days after termination of, or U.S. withdrawal from, an FTA, the President “shall” recommend to
Congress the appropriate rates of duty for affected imports. This recommendation process would
presumably assist Congress in enacting new tariff rates for these products when imported from
former FTA countries.
In addition, subsection (b) of Section 125 of the Trade Act of 1974 states that “The President may
at any time terminate, in whole or in part, any proclamation made under this chapter.”41 This
provision arguably allows the President to terminate proclamations implementing FTA
obligations (e.g., proclaimed modifications rules of origin that establish when an imported
product is eligible for preferential tariff treatment) for a particular FTA. It is unclear whether it
might also cover termination of executive orders, regulations, or policies implementing FTA
obligations.

FTA Implementing Laws
Most U.S. FTA implementing laws provide for repeal of most or all of the statutory provisions in
the law upon termination of the agreement.42 In addition, the NAFTA implementing law states
that several provisions of the implementation law will cease to have effect with respect to an FTA
partner that “ceases to be a NAFTA country.”43 It could be argued that this provision would be
(...continued)
P.L. 114-26 §110(b) (codified at 19 U.S.C. §4209); see also, e.g., Trade Act of 2002, P.L. 107-210, §2110(b) (August
6, 2002) (codified at 19 U.S.C. §3810); Omnibus Trade and Competitiveness Act of 1988, P.L. 100-418, §1105
(August 23, 1988) (codified at 19 U.S.C. §2904).
40
19 U.S.C. §2135(e).
41
19 U.S.C. §2135(b).
42
E.g., U.S.-Australia Free Trade Agreement Implementation Act §106(c) (“On the date on which the Agreement
terminates, the provisions of this Act (other than this subsection) and the amendments made by this Act shall cease to
be effective.”); U.S.-Colombia Trade Promotion Agreement Implementation Act, P.L. 112-42, §107(c) (2011) (codified
at 19 U.S.C. §3805 note); CAFTA-DR Implementation Act, P.L. 109-53, §107(d) (2005) (codified at 19 U.S.C. §4001
note).
43
NAFTA Implementation Act, P.L. 103-182, §109(b) (“During any period in which a country ceases to be a NAFTA
country, sections 101 through 106 shall cease to have effect with respect to such country.”); id. §415 (“Except as
provided in subsection (b), on the date on which a country ceases to be a NAFTA country, the provisions of this title
(other than this section) and the amendments made by this title[, which pertain to dispute settlement in antidumping and
(continued...)
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triggered if the United States withdrew from the agreement. The NAFTA implementing law
defines “NAFTA country” as those countries (i.e., Canada and Mexico) with respect to which the
United States “applies the Agreement.”44 Arguably, the United States would no longer “apply the
agreement” with respect to Canada or Mexico after it withdrew from the agreement. Thus, it
appears that certain provisions in the implementing law would cease to have effect with respect to
Canada and Mexico after U.S. withdrawal.45
Congress may enact legislation altering this language on repeal, as it did when the U.S. and
Canada agreed to suspend the U.S.-Canada FTA.46 In that situation, Congress amended the U.S.Canada FTA implementing act to suspend certain provisions in the act while allowing others to
continue to operate.47

Presidential vs. Congressional Authority over
U.S. Termination of, or Withdrawal from, FTAs
Can the President Withdraw from an FTA Approved as a
Congressional-Executive Agreement Without the Consent of
Congress?
As noted above, FTAs have historically been approved and implemented in domestic law as
congressional-executive agreements by a majority vote in both houses of Congress.48 Questions
have arisen regarding whether the President can unilaterally withdraw the United States from
such agreements without the consent of Congress.49
The Constitution does not specifically address withdrawal from treaties or congressionalexecutive agreements. In addition, there is no historical precedent for the President’s unilateral
withdrawal from an FTA approved as a congressional-executive agreement. Although FTA
implementing laws typically provide for repeal of most of their provisions in the event that an
FTA terminates,50 these provisions do not state whether the President may withdraw from an FTA
without Congress’s approval.51

(...continued)
countervailing duty cases,] shall cease to have effect with respect to that country.”).
44
NAFTA Implementation Act §2(4).
45
See sources cited supra note 43.
46
NAFTA Implementation Act §107.
47
Id.
48
See “How Does the United States Approve and Enter into FTAs?” above.
49
This section does not examine presidential authority to suspend such agreements.
50
E.g., U.S.-Australia Free Trade Agreement Implementation Act, P.L. 108-286, §106(c) (2004) (“On the date on
which the Agreement terminates, the provisions of this Act (other than this subsection) and the amendments made by
this Act shall cease to be effective.”); U.S.-Colombia Trade Promotion Agreement Implementation Act, P.L. 112-42,
§107(c) (2011).
51
However, these provisions arguably contain an implied delegation of authority to the President to determine when
termination of, or U.S. withdrawal from, the FTA has occurred, and thus when certain provisions of the implementing
laws are repealed. See “How Would the Repeal Provisions in Implementing Laws Operate?” below.
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The Constitution apportions authority over international trade between the President and
Congress. The President’s executive power under Article II of the Constitution has been
interpreted as granting the President the “vast share of responsibility” for conducting foreign
relations.52 This authority includes specific Article II powers to appoint ambassadors with advice
and consent of the Senate; submit treaties to the Senate; ratify treaties; and act as the Commander
in Chief of the armed forces. In addition, the Supreme Court has suggested that the President has
exclusive authority to negotiate treaties.53 On other hand, Article 1, Section 8 of the United States
Constitution gives Congress the authority to (1) “lay and collect taxes, duties, imposts, and
excises,” (2) “regulate commerce with foreign nations,” and (3) “make all laws which shall be
necessary and proper” to carry out these specific powers. FTAs regulate foreign commerce, which
is an area in which Congress has specific constitutional authority.
It could be argued that because international trade is an area of shared constitutional authority,
Congress must have a role in any decision by the United States to terminate or withdraw from an
FTA. In some cases, the United States has withdrawn from international legal agreements
pursuant to the joint action of the political branches.54 Because FTAs regulate foreign commerce,
Congress could also potentially enact legislation that would largely ensure that the United States
adheres to, for example, tariff rates established under an FTA.55
However, some commentators and the Supreme Court have suggested that the President possesses
exclusive constitutional authority to communicate with foreign powers.56 In the 2015 case
Zivotofsky v. Kerry, the Supreme Court described several exclusive powers possessed by the
President related to communication with foreign sovereigns, stating that
The President, too, nominates the Nation’s ambassadors and dispatches other diplomatic
agents. Congress may not send an ambassador without his involvement. Beyond that, the
President himself has the power to open diplomatic channels simply by engaging in direct
diplomacy with foreign heads of state and their ministers.... Congress, by contrast, has no
constitutional power that would enable it to initiate diplomatic relations with a foreign
nation.57

52

Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 414 (2003) (citations and internal quotation marks omitted).
Zivotofsky v. Kerry, 135 S. Ct. 2076, 2086 (2015) (“The President has the sole power to negotiate treaties.... ”)
(citing United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936) (“Into the field of negotiation the
Senate cannot intrude, and Congress itself is powerless to invade it.”)).
54
CONG. RESEARCH SERV. STUDY FOR SEN. FOREIGN RELATIONS COMM., 106TH CONG., TREATIES AND OTHER
INTERNATIONAL AGREEMENTS: THE ROLE OF THE UNITED STATES SENATE 201-02 (S. Prt. 106-71) [hereinafter TREATIES
AND OTHER INTERNATIONAL AGREEMENTS].
55
Cf. Zivotofsky, 135 S. Ct. at 2085 (“If Congress disagrees with the President’s recognition policy, there may be
consequences. Formal recognition may seem a hollow act if it is not accompanied by the dispatch of an ambassador,
the easing of trade restrictions, and the conclusion of treaties. And those decisions require action by the Senate or the
whole Congress.”).
56
Id.; EDWARD S. CORWIN, THE PRESIDENT: OFFICE AND POWERS, 1787-1984, at 214 (Randall W. Bland et al. eds., 5th
rev. ed. 1984) (“[T]here is no more securely established principle of constitutional practice than the exclusive right of
the President to be the nation’s intermediary in its dealing with other nations.”); LOUIS HENKIN, FOREIGN AFFAIRS AND
THE U.S. CONSTITUTION (2d ed. 1996) (“That the President is the sole organ of official communication by and to the
United States has not been questioned and has not been a source of significant controversy.”).
57
Zivotofsky, 135 S. Ct. at 2086. In Zivotofsky, the Court determined that the President had the exclusive power to
recognize formally a foreign sovereign and its territorial boundaries and that Congress could not require the President
to issue a formal statement contradicting the President’s policy on recognition. Id. at 2096.
In addition, Justice Thomas argued in Zivotofsky that the Vesting Clause of Article II vests the President with the
residual foreign affairs powers of the federal government not allocated expressly to Congress, the Executive, or both in
the Constitution. The Vesting Clause of Article II provides that the “executive power” shall be vested in the President.
(continued...)
53
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Thus, if a reviewing court characterized that the President’s unilateral withdrawal from an FTA as
an exercise of the President’s power to communicate with foreign sovereigns, the court might be
more likely to uphold such an action. However, not all commentators would agree with such a
characterization.58
As a practical matter, the President’s communication of a notice of termination of an FTA to trade
partners in accordance with the FTA’s terms59 appears sufficient to release the United States from
its international obligations from the effective date of withdrawal onward in accordance with the
terms of withdrawal provisions in existing FTAs and the rules for withdrawal from treaties in the
Vienna Convention.60 However, additional questions may arise as to what effect the President’s
termination of the FTA has on provisions implementing FTA obligations in domestic law, as well
as to the extent to which the President could effect a withdrawal as to provisions of domestic law
that implement an FTA. These questions are addressed below at “Effects and Implementation of
Withdrawal.”

Can Congress Prevent the President from Withdrawing from
an FTA?
As discussed above, the President’s delivery of a notice of withdrawal to other FTA partners
appears sufficient to terminate the agreements as a matter of international law. However, the
(...continued)
U.S. CONST. art. II, §1, cl. 1; Zivotofsky, 135 S. Ct. at 2098 (Thomas, J., concurring in the judgment in part and
dissenting in part) (“By omitting the words ‘herein granted’ in Article II, the Constitution indicates that the ‘executive
Power’ vested in the President is not confined to those powers expressly identified in the document. Instead, it includes
all powers originally understood as falling within the ‘executive Power’ of the federal government.”); id. at 2097
(“Neither of the political branches is expressly authorized, for instance, to communicate with foreign ministers.... Yet
the President has engaged in such conduct, with the support of Congress, since the earliest days of the Republic.”)
(citation omitted).
58
E.g.¸Curtis A. Bradley, Treaty Termination and Historical Gloss, 92 TEX. L. REV. 773, 782 (2014) (arguing that the
President’s preeminent role in communicating with foreign powers does “not necessarily establish ... that the President
has unilateral authority to terminate a treaty. After all, it is understood that no treaty can be ratified except through
presidential action, and yet the President is required to obtain the advice and consent of two-thirds of the Senate before
engaging in such ratification.”); David H. Moore, Beyond One Voice, 98 MINN. L. REV. 953, 955 (2014) (criticizing
some aspects of the sole organ doctrine).
In addition to arguments based on the text and structure of the Constitution, a court might consider other arguments
relevant to an exclusive presidential power to terminate FTAs. On the one hand, it could be argued that the President
should have such a power because the nation must have a “single policy” regarding which international agreements
remain in effect, and that multiple pronouncements from Congress on the issue could result in confusion. See
Zivotofsky, 135 S. Ct. at 2086; see also, e.g., Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 414, 424, 429 (2003)
(striking down a California law that “compromise[d] the very capacity of the President to speak for the Nation with one
voice in dealing with other governments.”) (citation and internal quotation marks omitted). A unilateral termination
power could arguably be justified on the grounds that the United States needs a means to make decisive, quick, and
clear decisions on FTA withdrawal. Zivotofsky, 135 S. Ct. at 2086, 2090, and that it would make it easier for the
President to threaten FTA partners with U.S. withdrawal from an FTA as a means of leverage to renegotiate the FTA.
Cf. Bradley, supra, at 823. On the other hand, it could be argued that a unilateral presidential termination power could,
among other things, undermine the ability of the United States to make convincing international commitments because
the President acting alone could withdraw from an FTA as a matter of international law. Oona A. Hathaway, Treaties’
End: The Past, Present, and Future of International Lawmaking in the United States, 117 YALE L.J. 1236, 1316 (2008).
59
All U.S. FTAs contain an explicit provision allowing a party to withdraw from the FTA. This report does not analyze
whether the President could withdraw from an FTA that lacked such a provision.
60
See “How Do U.S. FTAs Address Termination or Withdrawal?” and “How Does International Law Address
Termination of, or Withdrawal from, Binding International Agreements?” above.
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President could not repeal federal statutes implementing the FTA in the absence of congressional
action because the Constitution gives Congress the authority to impose duties and to “regulate
commerce with foreign nations.”61 Although most FTA implementing laws appear to provide for
repeal of some provisions of federal statutory law upon termination,62 Congress could enact
legislation over any presidential veto to ensure that federal statutes implementing FTA obligations
will remain in effect.
In addition, some commentators have suggested that Congress could include conditions in
legislation approving an FTA to prevent the President from terminating or withdrawing from an
FTA; prohibit termination or withdrawal unless certain conditions are met; or prohibit termination
or withdrawal unless Congress consents.63 However, such provisions appear insufficient to
prevent the President from delivering a notice of termination in accordance with the terms of an
FTA, thereby ending U.S. international obligations under the FTA.64
Congress might pressure the President not to withdraw from an FTA in other ways, such as by
holding hearings or conducting investigations; attempting to use the appropriations process;
refusing to approve treaties or agreements the President has submitted; or declining to consider
presidential nominees for other positions.65

Could Congress Force the President to Withdraw from an FTA?
In the past, legislation has been introduced in Congress that would repeal congressional approval
of NAFTA and direct the President to deliver a notice of withdrawal to other NAFTA parties.66
Such legislation raises questions about how Congress might pressure the President to withdraw
from an FTA. Courts and commentators have indicated that the Constitution gives the President,
and not Congress, the power to communicate with foreign states.67 Thus, if Congress wanted the
61

U.S. CONST. art. I, §8.
See “How Would the Repeal Provisions in Implementing Laws Operate?” below for more on these provisions.
63
TREATIES AND OTHER INTERNATIONAL AGREEMENTS, supra note 54, at 208 (“To the extent that the agreement in
question is authorized by statute or treaty, its mode of termination likely could be regulated by appropriate language in
the authorizing statute or treaty.”); Hathaway, supra note 58, at 1236, 1326-27 & n.268; RESTATEMENT (THIRD) OF
FOREIGN RELATIONS LAW OF THE UNITED STATES §339 cmt. a (1987) (“Congress could impose [a condition requiring
Senate or congressional consent for withdrawal] in authorizing the President to conclude an executive agreement that
depended on Congressional authority.”).
However, at least one commentator has questioned whether Congress may condition the President’s withdrawal from
an FTA on Congress’s future consent in the form of a vote in the Senate or both houses (without presentment to the
President) in light of the Supreme Court’s decision in INS v. Chadha. Hathaway, supra note 58, at 1336 n.293. In
Chadha, the Supreme Court held that one House of Congress could not by resolution curtail the statutory authority of
the Attorney General. 462 U.S. 919, 923, 946 (1983). Under the Constitution’s bicameralism and presentment clauses
in Article I, Sections 1 and 7, laws with subject matter that is “legislative in character or effect” require passage by a
majority in both houses and presentment to the President for his signature or veto. Id. at 952, 54-55.
64
See “How Does International Law Address Termination of, or Withdrawal from, Binding International
Agreements?” above.
65
See Zivotofsky v. Kerry, 135 S. Ct. 2076, 2095 (2015) (“This is not to say Congress may not express its
disagreement with the President in myriad ways.”).
66
E.g., H.R. 156, 113th Cong.
67
E.g., Zivotofsky, 135 S. Ct. at 2090 (“The President does have a unique role in communicating with foreign
governments.... ”); United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936); 1 WESTEL WOODBURY
WILLOUGHBY, THE CONSTITUTIONAL LAW OF THE UNITED STATES §468 (1910) (“It is, of course, improper for the Senate
or any other organ of the Federal Government, by resolution or otherwise, to attempt to communicate with a foreign
power except through the President.”); Hathaway, supra note 58, at 1330 n.278 (“[T]he President is empowered to act
as the formal legal representative of the United States and is therefore uniquely empowered to speak with foreign
(continued...)
62
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United States to withdraw from an FTA and the President did not, it appears that Congress could
not deliver notice of withdrawal to FTA partners itself but would have to rely on other means of
effecting withdrawal. Of course, even if Congress cannot itself deliver notice of withdrawal, it
does not necessarily mean that Congress cannot direct the President to do so. However, the
overriding power of the President in communications with foreign entities might likely be
interpreted to preclude such action by Congress, and in any case, if Congress attempted such
action, the question would arise of how it could enforce performance of its directive.
The Constitution gives Congress the authority to impose duties and to “regulate commerce with
foreign nations.”68 One option would be for Congress to enact a statute (possibly over a
presidential veto) that would repeal its approval and implementation in domestic law of an FTA.69
Because courts apply the “last in time” rule, a reviewing court would likely find that the later-intime inconsistent statute superseded the earlier-in-time implementing law.70 Such a law, to the
extent the President could not avoid implementing or enforcing it consistent with other
constitutional or statute-based executive powers, could negate the domestic law effects of the
FTA. This might pressure the President to withdraw from the FTA in order to minimize the extent
to which the United States would be subject to international dispute settlement or investor-state
arbitration for violations of the FTA.71 The United States would still have an obligation under
international law up until the time the President submitted a notice of withdrawal in accordance
with the terms of the FTA and that withdrawal became effective.72
Congress could also pressure the President in other ways, such as by holding hearings; attempting
to use the appropriations process; refusing to approve treaties or agreements the President has
submitted; or declining to consider presidential nominees for other positions.73

(...continued)
entities on behalf of the United States. This does not mean that Congress has little or no role in foreign affairs, but
simply that this power to represent the nation is granted exclusively to the President.”).
68
U.S. CONST. art. I, §8.
69
Hathaway, supra note 58, at 1337 n.296. Congress might have to be explicit about its intentions to repeal
implementation of trade agreement obligations in domestic law, as courts may construe laws in a manner that is
consistent with international obligations in the absence of a clear statement to the contrary. Murray v. Schooner
Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804) (Marshall, J.) (“[A]n act of Congress ought never to be construed to
violate the law of nations if any other possible construction remains ...”).
70
See Whitney v. Robertson, 124 U.S. 190, 194 (1888) (“When the [treaty] stipulations are not self-executing they can
only be enforced pursuant to legislation to carry them into effect, and such legislation is as much subject to
modification and repeal by Congress as legislation upon any other subject.”)
71
RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW §339 cmt. a (1987) (“If Congress enacts legislation that makes it
impossible for the United States to carry out its obligations under an international agreement ... the President normally
should take steps to terminate the agreement. If the legislation affects the United States obligation only in part, other
steps, such as seeking the other party’s acquiescence in the change, may be appropriate.”). Of course, one of the
potential consequences of the United States violating an FTA is that a complaining party may be authorized to suspend
tariff concessions and other preferential treatment accorded to United States goods and services. However, other
countries party to the FTA might decide to stop according these concessions to U.S. goods and services if Congress has
repealed laws implementing U.S concessions.
72
See “What Would Withdrawal Mean Under International Law?” below.
73
See Zivotofsky v. Kerry, 135 S. Ct. 2076, 2095 (2015) (“This is not to say Congress may not express its
disagreement with the President in myriad ways.”).
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Effects and Implementation of Withdrawal
What Would Withdrawal Mean Under International Law?
Unless the United States and other parties to the FTA otherwise agree—or the FTA otherwise
provides—withdrawal from, or termination of, an FTA in accordance with its provisions would
release the United States from its international obligations under that FTA from the date that
withdrawal or termination became effective.74 Thus, generally speaking, the United States would
not be subject to dispute settlement or investor-state proceedings under the FTA for breaches of
agreement obligations that took place after the effective date of withdrawal.75 However, dispute
settlement or investor-state arbitration proceedings that had commenced prior to withdrawal or
termination—and potentially those that commenced after termination but were based on alleged
violations preceding termination—could likely proceed unless the parties agreed otherwise or the
FTA provided otherwise.76

How Would the Repeal Provisions in Implementing Laws Operate?
Most U.S. FTA implementation laws contain language providing for repeal of most provisions in
the implementing law in the event that the FTA terminates. For example, the U.S.-Korea FTA
Implementation Act states the following in Section 107:
(c) Termination of the Agreement.—On the date on which the Agreement terminates, this
Act (other than this subsection and title V) and the amendments made by this Act (other
than the amendments made by title V) shall cease to have effect.77

As a further example, CAFTA-DR states the following in Section 107:
On the date on which the Agreement ceases to be in force with respect to the United
States, the provisions of this Act (other than this subsection) and the amendments made
by this Act shall cease to have effect.78

The NAFTA implementing law, by contrast, lacks clear language on repeal of provisions
implementing the agreement. However, it does contain language that could potentially be
construed as repealing some provisions of the NAFTA implementing law at the time the United
States determines not to apply the agreement with respect to a NAFTA partner country as a result
of U.S. withdrawal from the agreement.79 Of course, Congress may enact legislation altering
these repeal provisions, as it did when the United States and Canada agreed to suspend the U.S.Canada FTA.80 In addition, it is important to note that not all U.S. laws consistent with a
74

See Vienna Convention art. 70.
See id.
76
See id.
77
Korea FTA Implementation Act §107(c) (2011) (codified at 19 U.S.C. §3805 note). Title V of the act contains
provisions not directly related to implementation of agreement obligations. See also CAFTA-DR Implementation Act,
P.L. 109-53, §107(d) (2005) (codified at 19 U.S.C. §4001 note) (similar language).
78
Id.
79
NAFTA Implementation Act §109(b) (codified at 19 U.S.C. Chapter 21) (“During any period in which a country
ceases to be a NAFTA country, sections 101 through 106 shall cease to have effect with respect to such country.”); id.
§415 (“Except as provided in subsection (b), on the date on which a country ceases to be a NAFTA country, the
provisions of this title (other than this section) and the amendments made by this title[, which pertain to dispute
settlement in antidumping and countervailing duty cases,] shall cease to have effect with respect to that country.”).
80
NAFTA Implementation Act §107.
75
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particular trade agreement obligation are contained in the act implementing that trade
agreement.81

Presentment Clause Issues
Although these repeal provisions do not specifically mention the President, they arguably
represent an implied delegation of authority from Congress to the President to determine
unilaterally when the agreement has terminated, and thus when the law implementing the
agreement, and amendments thereto, become ineffective. Such a delegation by Congress to the
President of authority to repeal, unilaterally and permanently, existing provisions of law upon
termination of an FTA may raise an issue of whether the delegation violates separation-of-powers
principles by contravening the Presentment Clause of the Constitution, which requires that
legislation passed by Congress be presented to the President for his signature or veto before it can
become law.82
In Clinton v. City of New York, the Supreme Court struck down the Line Item Veto Act (LIVA), a
law that authorized the President, within five days of signing a bill into law, to make partial
cancellation of certain tax and spending provisions in the law if the President determined certain
criteria were met.83 The Court held that the LIVA violated the bicameralism and presentment
requirements of the Constitution84 because the President could effectively repeal acts of Congress
without going through the regular legislative process involving House and Senate passage of
legislation and presentment of it to the President for his signature or veto.85 Although the Court’s
opinion does not provide clear guidance as to when a law violates these constitutional
requirements, the Court did indicate that Congress may grant another branch of government the
authority to “repeal” laws “upon occurrence of a particular event through provisions of law
known as contingent legislation.”86 The Court’s opinion also suggests that a provision may be
deemed constitutional when (1) it authorizes the President to suspend or repeal a law contingent
upon a condition that did not exist when Congress passed the law; (2) it imposes a duty on the
President to suspend or repeal the law upon determining the contingency had occurred; and (3)
suspension or repeal of the law was “executing the policy that Congress had embodied in the
statute.”87 Finally, the Court also suggested that Congress might be able to delegate a greater
degree of authority to the President in the areas of foreign trade and foreign affairs.88
81

See, e.g., SAA, U.S.-Korea FTA, at 2, available at http://www.finance.senate.gov/imo/media/doc/
KOREA%20Statement%20of%20Administrative%20Action.pdf (“In many cases, U.S. laws and regulations are
already in conformity with the obligations assumed under the Agreement.”). Any provisions in U.S. statutory law not
covered by a repeal, waiver, or sunset provision would likely have to be repealed in a law passed by Congress and
signed by the President or enacted by Congress over the President’s veto.
82
U.S. CONST. art. I, §7, cls. 2-3. This section does not analyze whether such provisions violate the non-delegation
doctrine. Courts rarely hold that a delegation by Congress to the President violates this doctrine.
83
Clinton v. City of New York, 524 U.S. 417, 436 (1998).
84
“[E]very Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be
presented to the President of the United States; If he approve he shall sign it, but if not he shall return it.” U.S. CONST.
art. I, §7, cl. 2.
85
Clinton, 524 U.S. at 439.
86
Id. at 446 & n.40. It cited with approval two examples of statutes that contained permissible delegations of such
authority: (1) the Tariff Act of 1890, 26 Stat. 567, which authorized the President to suspend by proclamation a law
providing for duty-free treatment of certain products when the President made certain factual findings; and (2) the
Rules Enabling Act, 28 U.S.C. §2072(b), which allows the Supreme Court to issue rules of procedure for the federal
judiciary. Clinton, 524 U.S. at 442-47.
87
Id. at 443-44. The Clinton Court referred to an 1892 Supreme Court decision holding that Congress’s delegation of
(continued...)
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Although application of the Clinton decision to an FTA repeal provision may present difficulties
for a reviewing court, this decision presents a few reasons why a court might deem the “repeal”
provisions in FTAs to be constitutional. First, the President’s authority to exercise the power
depends on a condition that did not exist when Congress passed the FTA implementing law:
termination of the underlying FTA. Such an event will likely take place long after the President
has signed the bill into law. Second, the repeal provisions do not appear to give the President
discretion as to whether to repeal the law upon termination of the FTA. Instead, the provisions set
forth which FTA implementing law provisions “shall cease to have effect” on the date the
agreement terminates.89 Third, repeal of the implementing laws would arguably execute
Congress’s policy in enacting the trade agreement insofar as it ensured that when the agreement
terminated as a matter of international law, its implementation in domestic law (e.g., tariff
concessions for imports from FTA partners) would also cease. Fourth, the repeal provisions do
not allow the President to choose which provisions will terminate. Thus, it does not appear that
the President may “effect the repeal of laws for his own policy reasons.”90 Finally, the repeal
provisions delegate to the President authority in the area of foreign trade and foreign affairs,
where a court would likely accord to Congress’s delegations more deference.91

(...continued)
authority to the President to suspend by proclamation a law providing for duty-free treatment of certain products when
the President made certain factual findings was not an unconstitutional delegation of legislative power to the President.
Field v. Clark, 143 U.S. 649, 681-694 (1892). The Court in Field did not consider Presentment Clause issues, however.
88
Clinton, 524 U.S. at 445; Field, 143 U.S. at 691 (“[I]n the judgment of the legislative branch of the government, it is
often desirable, if not essential for the protection of the interests of our people, against the unfriendly or discriminating
regulations established by foreign governments ... to invest the President with large discretion in matters arising out of
the execution of statutes relating to trade and commerce with other nations.”).
89
Clinton, 524 U.S. at 445 (indicating that it would not be problematic if Congress were to “itself [make] the decision
to suspend or repeal the particular provisions at issue upon the occurrence of particular events subsequent to enactment,
and [leave] only the determination of whether such events occurred up to the President.”); J.W. Hampton, Jr. & Co. v.
United States, 276 U.S. 394, 407 (1928) (“Congress may feel itself unable conveniently to determine exactly when its
exercise of the legislative power should become effective, because dependent on future conditions, and it may leave the
determination of such time to the decision of an Executive.”); Field, 143 U.S. at 693 (“As the suspension was
absolutely required when the President ascertained the existence of a particular fact, it cannot be said that in
ascertaining that fact and in issuing his proclamation, in obedience to the legislative will, he exercised the function of
making laws.”).
On the other hand, it could be argued that because the President apparently has discretion to determine when the FTA
has terminated, the President has discretion to determine whether and when repeal would occur.
90
Clinton, 524 U.S. at 444-45.
91
Field, 143 U.S. at 691.
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Could the President Unilaterally “Restore” Tariff Rates to
What They Would Be in the Absence of the FTA?92
The Constitution grants Congress the power to impose tariffs on imports of products from other
countries.93 The Supreme Court has upheld Congress’s authority to delegate to the President the
power to set tariffs in accordance with limits set forth in statute.94 In FTA implementing laws,
Congress has authorized the President to proclaim modifications to tariff rates to implement U.S.
obligations under the agreements.95 Subsequently, the President has issued proclamations altering
tariff rates in the Harmonized Tariff Schedule of the United States (HTSUS) to implement FTA
obligations in accordance with the terms of the delegation from Congress.96
In order to adjust tariff rates on products imported from FTA partner countries to what they would
be in the absence of the FTA (generally, a higher Most Favored Nation (MFN) rate in column 1 of
the HTSUS marked “General”), the President would have to rely upon statutory authority. As
noted above, many FTA implementing laws contain provisions providing for automatic repeal of
the implementing laws upon termination of (and arguably, U.S. withdrawal from) an FTA.97
Assuming such provisions are constitutional and that Congress did not amend or repeal them,
these provisions would repeal tariff modification authority granted to the President under the FTA
implementing bill, arguably rendering invalid presidential proclamations reducing tariffs under
these authorities.98 Generally speaking, tariff rates would then return to what they would be in the
92

This section does not consider whether the President may unilaterally adjust tariff rates under the authority of federal
statutes that do not specifically address implementation of, or withdrawal from, FTAs. For example, in United States v.
Yoshida Int’l, Inc., the Court of Customs and Patent Appeals upheld President Nixon’s imposition of an import duty
surcharge on certain products to address a declared national emergency under the Trading with the Enemy Act
pertaining to a balance of payments deficit. 526 F.2d 560, 567, 578-80 (C.C.P.A. 1975); see also, e.g., 19 U.S.C. §1338
(granting the President authorities to modify tariffs, including authority to impose new or additional duties on products
of foreign countries by proclamation to counter discriminatory practices of foreign governments (e.g., imposition by a
foreign government of an “unreasonable charge, exaction, regulation, or limitation” on U.S. products that the
government has not also imposed on products of a third country) or discrimination in fact against the commerce of the
United States); id. §2411 (granting the Executive Branch the authority to modify certain tariff rates when “the rights of
the United States under any trade agreement are being denied” or “an act, policy, or practice of a foreign country ... (i)
violates, or is inconsistent with, the provisions of, or otherwise denies benefits to the United States under, any trade
agreement, or (ii) is unjustifiable and burdens or restricts United States commerce.”).
93
U.S. CONST. art. I, §8 (granting Congress the authority to “lay and collect taxes, duties, imposts, and excises”);
Yoshida Int’l, 526 F.2d at 572 (“[N]o undelegated power to regulate commerce, or to set tariffs, inheres in the
Presidency.”).
94
E.g., Field, 143 U.S. at 693; J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1928) (“The same
principle that permits Congress to exercise its rate making power in interstate commerce, by declaring the rule which
shall prevail in the legislative fixing of rates, and enables it to remit to a rate-making body created in accordance with
its provisions the fixing of such rates, justifies a similar provision for the fixing of customs duties on imported
merchandise”.); see also Star-Kist Foods, Inc. v. United States, 275 F.2d 472, 481-83 (C.C.P.A. 1959).
95
E.g. NAFTA Implementation Act §201 (codified at 19 U.S.C. Chapter 21); Korea FTA Implementation Act §201
(codified at 19 U.S.C. §3805 note).
96
E.g., Presidential Proclamation No. 8894, Implementation of the United States-Panama Trade Promotion Agreement,
77 Fed. Reg. 66,505 (October 29, 2012), https://www.whitehouse.gov/the-press-office/2012/10/30/presidentialproclamation-implementation-united-states-panama-trade-prom. Section 604 of the Trade Act of 1974 authorizes the
President to modify the HTSUS to reflect modifications to tariffs implemented under trade agreement implementing
laws. 19 U.S.C. §2483.
97
See “How Do U.S. FTA Implementing Laws and the Trade Act of 1974 Address Termination or Withdrawal?”
above.
98
See Falcon Sales Co. v. United States, 199 F. Supp. 97, 103 (Cust. Ct. 1961) (holding a proclamation issued by the
President related to tariff rates invalid because it “exceed[ed] the authority delegated to the President by the
(continued...)
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absence of proclamations issued by the President under the authority of the implementing law for
that particular trade agreement.99 If the implementing law was not repealed upon termination of,
or U.S. withdrawal from, the FTA, on the other hand, then the President might rely on certain
provisions in that law to adjust tariff rates to what they had been before the FTA.100
In addition, Section 125(e) of the Trade Act of 1974, which Congress has made applicable to most
FTAs entered into by the United States,101 specifically addresses changes to tariff authority when
an FTA is terminated or the United States withdraws from it.102 That provision authorizes the
President to proclaim the restoration of tariff rates to what they would be without the FTA
(generally, the MFN rate), but states, in general, that the President must recommend to Congress
within 60 days of termination or withdrawal “appropriate rates of duty for all articles which were
affected by the termination or withdrawal.”103

What Could the President Do About Federal Laws Implementing
Non-tariff FTA Obligations?
The President cannot make laws, and thus repeal of federal statutory provisions implementing
U.S. FTA obligations requires action from Congress.104 Although provisions in FTA implementing
laws may delegate to the President the authority to effect the repeal of some federal statutory
provisions implementing non-tariff trade agreement obligations,105 such provisions do not apply
(...continued)
Congress”). This assumes the tariff reductions were not authorized by some other provision of federal statutory law.
99
An analysis of which tariff rates would apply to imports of Canadian origin if the NAFTA implementing law ceased
to have effect is beyond the scope of this report.
100
For example, NAFTA Implementation Act §201(b) states the following:
Subject to paragraph (2) and the consultation and layover requirements of section 103(a), the
President may proclaim—
(A) such modifications or continuation of any duty,
(B) such modifications as the United States may agree to with Mexico or Canada regarding
the staging of any duty treatment set forth in Annex 302.2 of the Agreement,
(C) such continuation of duty-free or excise treatment, or
(D) such additional duties,
as the President determines to be necessary or appropriate to maintain the general level of reciprocal and
mutually advantageous concessions with respect to Canada or Mexico provided for by the Agreement.
101
See “Section 125 of the Trade Act of 1974” above.
102
19 U.S.C. §2135. Section 125(b) contains broad language stating that “The President may at any time terminate, in
whole or in part, any proclamation made under [the Trade Act of 1974].” Although it could be argued that this would
allow the President to terminate proclamations modifying tariff schedules to implement the FTA without having to
notify Congress as required by subsection (e), a canon of statutory construction holds that specific terms in a statute
prevail over more general terms. E.g., Radlax Gateway Hotel, LLC v. Amalgamated Bank, 132 S. Ct. 2065, 2071
(2012). Thus, the President probably must follow the process in Section 125(e) in order to adjust tariff rates under the
authority of Section 125 of the Trade Act of 1974.
103
19 U.S.C. §2135(e). For the full text of the provision, see “Section 125 of the Trade Act of 1974” above.
104
E.g., U.S. CONST. art. I, §8 (granting Congress the authority to (1) “lay and collect taxes, duties, imposts, and
excises”; (2) “regulate commerce with foreign nations”; and (3) “make all laws which shall be necessary and proper” to
carry out these specific powers.); Hathaway, supra note 58, at 1326-27 n.268 (“Yet the President cannot unilaterally
undo the legislation giving rise to the congressional-executive agreement. To the extent the legislation creates domestic
law that operates even in the absence of an international agreement, that law will survive withdrawal from the
international agreement by the President.”).
105
See “How Would the Repeal Provisions in Implementing Laws Operate?” above.
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to all federal statutes implementing FTA obligations. In addition, Congress could enact legislation
altering this language on repeal. This section addresses what the President could do to avoid
enforcement of federal laws implementing FTAs.
Broadly speaking, if the President identified a federal regulation, order, or practice that
implements FTA obligations, the President might be able to rely on constitutional or statutory
authorities to repeal or limit the effect of the measure. For example, a federal executive branch
agency acting within, and consistent with, existing statutory authority could repeal a rule
implementing an FTA obligation; issue a new rule that narrowed the regulatory scope of the
rule;106 or alter or issue guidance documents or interpretive rules to indicate less enforcement or
more relaxed interpretations of a rule.107 To the extent that an FTA requires the United States to
enforce certain of its laws, the executive branch could also exercise enforcement discretion in
order to avoid implementing FTA obligations.108
In circumstances in which the executive branch’s implementation of a particular FTA obligation
depends on the President’s exercise of discretionary statutory authority, the President could
choose to exercise that authority in a manner that would not implement trade obligations. For
example, many U.S. FTA implementing laws amend the Trade Agreements Act of 1979 to
authorize the President to waive domestic content restrictions for federal procurement (e.g., the
Buy American Act) for eligible goods and services of FTA partner countries.109 The President
could rescind waivers of these restrictions in contravention of FTA procurement obligations.
Such actions by the President or an executive branch agency could potentially be subject to
judicial review on various grounds, including that an agency has exceeded its statutory authority
or failed to enforce the law.110

106

This might occur when a statute directed an agency to issue a regulation but left that agency with discretion to later
modify that regulation so that it was narrower than before, reducing the scope of the rule.
107
Other options might include writing a new regulation that interprets the statute in a way that would result in less
enforcement (e.g., narrowing the scope of prohibited behavior); appointing agency officers who will not enforce the
law or would do so less often; and directing agency officials who adjudicate disputes to rule a certain way.
108
For more on the exercise of executive enforcement discretion by federal agencies and potential legal challenges
thereto, see CRS Report R43710, A Primer on the Reviewability of Agency Delay and Enforcement Discretion, by
(name redacted) and (name redacted)
. For more on the exercise of enforcement discretion by the President, see CRS
Report R43708, The Take Care Clause and Executive Discretion in the Enforcement of Law, by (name redacted)
.
109
Korea FTA Implementation Act §401 (amending 19 U.S.C. §2518). The Trade Agreements Act allows the President
to waive “the application of any law, regulation, procedure, or practice regarding Government procurement” that would
discriminate against eligible products or suppliers from “designated countries” so that the United States may comply
with its obligations under various international trade agreements and accomplish certain other goals. 19 U.S.C.
§2511(a).
110
See generally, e.g., 5 U.S.C. §706 (setting forth grounds on which a reviewing federal court may set aside
administrative agency actions, including that the agency’s action is “in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right”); Heckler v. Chaney, 470 U.S. 821, 832 (holding that an “agency’s decision not
to take enforcement action should be presumed immune from judicial review.”).
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Negotiation By Tweet: The Uncertain
Future of U.S.-Cuba Relations

By Scott Maberry and Fatema Merchant on December 7, 2016 Posted in Sanctions

After the announcement of Fidel Castro’s death on November 26, 2016, President Barack Obama sent a
message to the Cuban people highlighting his administration’s efforts to improve relations between the
United States and Cuba. “History will record and judge the enormous impact of this singular figure on
the people and world around him…[T]he Cuban people must know that they have a friend and partner in
the United States of America,” Obama said.
President-Elect Donald Trump took a different tack, tweeting simply, “Fidel Castro is dead!”
The following Monday, as the first U.S. direct commercial flight in over 50 years landed in Havana, Mr.
Trump tweeted: “If Cuba is unwilling to make a better deal for the Cuban people, the Cuban/American
people and the U.S. as a whole, I will terminate deal.” It is unclear what he means by the “deal.”
President Obama’s relaxation of restrictions on Cuba is not part of a single deal. Rather, the President’s
decision to increase engagement and shift policy toward the island nation has been implemented through
a gradual series of Presidential Executive Orders, regulatory changes, and shifts in licensing policy.
Mr. Trump’s threat to terminate the “deal” might be read as a threat to reverse the steps the Obama
administration has taken to ease travel and trade restrictions on Cuba. That threat has created a great deal
of uncertainty for the future of U.S.-Cuba relations. During his campaign, Mr. Trump sent mixed signals
about his approach on Cuba. In September 2015, Mr. Trump reportedly commented that “the concept of
opening Cuba is fine.” His stance hardened closer to the election (as he fought for votes in the key
electoral state of Florida), reportedly saying that he would close the newly opened U.S. Embassy in
Havana and undo President Obama’s policies on Cuba.
Other influences may tend to harden Mr. Trump’s views further. His choice of Reince Priebus has a
reputation as a Cuba hawk, as do influential members of the Republican Congressional delegation,
including Marco Rubio and Ted Cruz. Mr. Trump’s choice to head the National Security Council,
Michael Flynn, has written that he sees Cuba as a country “allied with” Radical Islamists in a war
against the United States.
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Theoretically, undoing President Obama’s efforts would be easy for the new Trump administration.
There is no legal barrier to reversing most or all of the Obama administration’s Cuba initiatives.
On the other hand, it is somewhat possible that the businessman in President-elect Trump could
influence his views on Cuba, especially considering that his own organization reportedly investigated
business opportunities in the Cuban hospitality sector as recently as six months ago. Since hospitality is
one of the major sectors benefitting from Obama administration’s Cuba policies, it might provide fertile
ground for further opening of the relationship.
There may be a possible approach lying between normalization and retrenchment. As noted by the USCuba Trade and Economic Council, Mr. Trump may choose to require that the Cuban government meet
certain requirements as conditions to continuing the existing initiatives. Such conditions might include
concrete steps on human rights. At the same time, enforcement of existing restrictions (which are many)
could be beefed up through allocations to the chronically underfunded and understaffed Office of
Foreign Assets Control within the U.S. Department of Treasury. But negotiating this middle path will be
delicate. The Cuban leadership is extremely sensitive to criticism of its human rights record, but there
are small signs of movement. For example, when President Obama visited the island in March 2016, he
met personally with dissidents critical of both Castro and the United States. And Fox News reported
after Fidel Castro’s death that Raul Castro’s regime has moved away from the worst abuses, including
executions of dissidents and long-term sentences of political prisoners. But according to the same report,
under the Raoul Castro regime, harassment and short-term detention reportedly continues to be used to
disrupt the activities of dissident groups. Navigating those issues will place high demands on the
diplomatic skills of Mr. Trump’s administration.
According to a recent Pew Research poll, there is broad approval across party lines for reestablishing
diplomatic relations with Cuba and ending the embargo. Many sectors of the American business
community would likely oppose rolling back President Obama’s changes, which have broken down
economic and social barriers between the United States and Cuba. Travel to Cuba is immensely popular.
Many companies have invested millions to enter the Cuban market, with the U.S. government’s
authorization. As White House Press Secretary Josh Earnest argued, “unrolling” Obama’s policy is “just
not as simple as one tweet might make it seem.” But this may not be enough to sway Mr. Trump.
For American businesses exploring opportunities in Cuba, it is important to be mindful that the next
administration is likely to freeze any expansion of Cuba initiatives, at least while the new President sorts
out his priorities. In the best case, existing policies might be made contingent on Cuba meeting certain
human rights and other objectives important to the new President. Some of the more permissive Obama
administration policies could be rescinded, and there may be increased enforcement by OFAC of the
restrictions that remain. We also expect that after Inauguration Day, January 20, 2017, work on pending
OFAC license applications is likely to be frozen until a clear agenda is set. While the uncertainty is
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unsettling, we will continue to look to a future, as President Obama stated, “in which the relationship
between our two countries is defined not by our differences but by the many things that we share as
neighbors and friends – bonds of family, culture, commerce, and common humanity.”
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Obama’s Not Slowing Down On Cuba:
New Steps Forward Open Doors (and
Humidors!) for Collaboration

By Fatema Merchant and Lisa Mays on October 17, 2016 Posted in Export Controls, Sanctions

With fewer than 100 days left in office, President Obama is not slowing down on his efforts to normalize
relations between the United States and Cuba. Today, several changes to the Cuban Assets Control
Regulations (CACR) and Export Administration Regulations (EAR) go into effect. Those changes build
on the plan President Obama laid out in December 2014 to increase the means for Americans and
Cubans to collaborate in business, education, travel, and humanitarian work. The amendments will
strengthen the ties between the two countries, stimulate Cuba’s private sector, create commercial
opportunities for both the American and Cuban people, and potentially improve the lives of many
Cubans. U.S. companies looking to expand into Cuba should review these changes carefully to identify
and develop strategies for growth.
We have included some highlights from the updated regulations below that could significantly impact
your business (or may prompt you to create a new one!). For the full CACR amendments, click here. For
the full EAR amendments, click here.
All Industries
1.

All Contingent Contracts Authorized. The U.S. Treasury Department, Office of Foreign Assets
Control (OFAC) expanded authorization for U.S. companies and individuals to enter into all
contingent contracts in Cuba. Prior to today’s changes, U.S. persons could only enter into
executory contracts related to goods for export from the United States to Cuba. Under the
amended regulations, U.S. persons may enter into any contract with Cuba or Cuban persons,
so long as the contract is contingent on obtaining authorization from U.S. regulators for any
transactions currently prohibited by the U.S. embargo on Cuba.This is a big deal. The change
eases the burden on U.S. companies looking to develop, negotiate, and finalize business
opportunities in Cuba for goods, services, or a combination of both.

2. Increased Exports of Goods from United States to Cuba. OFAC clarified the authorization
enabling exports and reexports involving Cuba. The U.S. Department of Commerce Bureau of
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Industry and Security (BIS) will generally authorize the export of consumer goods, including
goods sold online.This change is key for the development and growth of e-commerce in Cuba.
The change will also allow U.S. companies in e-commerce to expand their consumer base and
further drive the development of Cuba’s internet accessibility.
Aviation
Security and Safety-related Services in Cuba and to Cubans. U.S. companies and individuals are now
authorized to provide a wide array of services aimed at promoting safety in civil aviation and the safe
operation of commercial aircraft to Cuba and Cuban individuals and companies. For American aviation
companies, as more and more travel increases between the two countries, these changes will greatly
expand economic opportunities in Cuba’s burgeoning aviation industry.
Energy and Construction
Work on Cuban Infrastructure. U.S. companies and individuals are now authorized to provide services to
develop, repair, maintain, and enhance infrastructure in Cuba. Under the regulations, “infrastructure” is
defined broadly to include systems and assets used to provide the Cuban people with goods or services
produced sectors such as public transportation, water and waste management, non-nuclear electricity
generation, electricity distribution, hospitals, public housing, and primary and secondary schools. For
American construction companies and contractors, this amendment potentially opens up a wide range of
opportunities to provide construction-related services to assist in building and repairing Cuba’s
infrastructure that will enable travel and commerce to increase between the United States and Cuba.
Healthcare, Medical Devices, and Pharma
Collaboration with Cuban Researchers and Medical Companies. U.S. companies and individuals may
now engage in joint medical research projects with Cuban nationals. The authorization applies to both
non-commercial and commercial research. For American labs, pharmaceutical companies, and
universities, these changes create significant opportunities for collaboration to bring more Cuban
scientists and researchers into medical and scientific innovation.
Travel
Monetary Limit on Cuban Imports While Traveling. The regulations no longer limit the value of goods
that American travelers may bring back in their luggage when returning from Cuba! The agency press
release specifically highlights the removal of value limits on Cuban-origin alcohol and tobacco products.
In addition, travelers may purchase Cuban-origin goods outside of Cuba and bring the goods back to the
United States in their luggage. In both cases, the products may only be for personal use, and of course,
the normal duty and tax exemptions still apply. Formerly the limit was 400 USD of total goods, 100 of
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which could be alcohol or tobacco products or about the price of 3 of the best Cohibas. Now you can
bring home a box!
As ever, we will continue to monitor updates on the breakdown of economic barriers between the
United States and Cuba. As these historic changes occur, companies should always remain vigilant to
stay compliant with the regulations while capitalizing on the newly created business opportunities.
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A Surge In Populism: Dangers To
Transnational Trade In The Americas And
Reasons For Hope

By Alejandro Moreno, Curtis Dombek and David Chidlaw on September 1, 2016
Posted in Cross-Border Transactions

The ongoing presidential election in the United States has underscored a move against free trade by both
of the main political parties. This article briefly summarizes some of the proven benefits of free trade
and juxtaposes these with the stated positions of the Democratic and Republican parties in the pending
presidential election. The article also examines, and disposes of, several of the key criticisms of the
legal framework underpinning further trade integration. The article ends hopefully—historically, U.S.
Presidents have abandoned anti-trade campaign rhetoric once in the Oval Office.
During the last 30 years, Latin America and the United States have worked together to further integrate
their economies by entering into bilateral and multilateral trade agreements. The trend began with
multilateral trade agreements, such as the North American Free Trade Agreement (“NAFTA”) between
the U.S., Canada, and Mexico. The U.S. has also entered into bilateral trade agreements with Latin
American countries such as Chile, Colombia, and Peru. Although the details of these agreements differ,
they all share in common the goal of reducing and/or eliminating import tariffs and quotas which inhibit
international trade. The general consensus among economists is that the U.S.’s free trade agreements
with Latin America have served to increase exports to Latin America, increased foreign direct
investment in the Latin countries, and have resulted in a net increase in employment in the U.S.
Despite the benefits of free trade, future progress is not a given. Opposition to NAFTA in its entirety—
and to trade agreements in general—has become more vocal recently, with mounting calls for
suspension or renegotiation of NAFTA and other trade agreements.
The Democratic party has long been considered more skeptical of the benefits of free trade, largely as a
result of its reliance on the support of organized labor. Nevertheless, until recently, the Democratic
party has governed in a pro-trade manner. Bill Clinton came out against NAFTA during his presidential
campaign, only to then sign NAFTA into law.
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The current trade item on the political agenda is the Trans-Pacific Partnership (“TPP”). The TPP is a
trade deal that the Obama administration negotiated with 11 other countries that border the Pacific:
Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru, Singapore and
Vietnam. Notably absent from this list is China. If ratified, the TPP would set common rules in these
countries for labor, the environment, and intellectual property. The deal would also reduce the tariffs on
imported goods. Hillary Clinton, the Democratic party nominee for President, supported the TPP while
she served as Secretary of State under President Obama. On the campaign trail, however, Mrs. Clinton
now argues against the TPP. Mrs. Clinton claims the TPP does not meet her standards of creating more,
new good jobs in the United States and of raising wages for U.S. workers. However, President Obama
and Tim Kaine (Mrs. Clinton’s running mate) both support the TPP. On balance, given the split in the
Democratic party regarding the TPP and prior historical examples, there is a very good chance that Mrs.
Clinton’s approach to TPP will evolve should she become the next President. Related legislation
offering trade assistance and strict enforcement of TPP’s standards could, for example, be used to
address the concerns she has expressed and enable her to support TPP without contradicting her current
position.
Until quite recently, the Republic party platform was uniformly in favor of free trade. At the 2012
Republican Convention, the party’s platform expressly made the case for trade:
International trade is crucial for our economy. It means more American jobs, higher wages, & a better
standard of living. The Free Trade Agreements negotiated with friendly democracies facilitated the
creation of nearly ten million jobs supported by our exports.
In fact, the 2012 Republican platform expressly called for a Republican President who could quickly
negotiate and enter into the TPP. Republicans have also typically argued for, and continue to argue for,
a reduction in regulation which would arguably make the United States more competitive
internationally.
Donald Trump, the Republican party nominee for President, has disavowed his party’s position on free
trade. Mr. Trump has characterized NAFTA as the “worst trade deal in history.” Similarly, Mr. Trump
has called the TPP “an attack on America’s business.” Despite the rhetoric, however, there is cause for
hope. Mr. Trump’s running mate, Mike Pence, has an unblemished record of supporting free trade with
Latin America. Mr. Pence supported the Central American Free Trade Agreement between the United
States and Central America. In addition, Mr. Pence supported bilateral trade agreements between the
U.S. on one hand, and Peru and Chile, on the other. The Republican party’s historical support for trade
and Mr. Trump’s selection of Mr. Pence as his running mate both indicate that Mr. Trump may soften on
free trade should he be elected President of the United States.
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Beside the candidates’ populist rhetoric, there are also other more substantive critiques of the legal
regime created by the TPP. For instance, a significant amount of the opposition to the TPP has focused
on the alleged lack of enforceable provisions against currency manipulation. U.S. auto manufacturers,
for example, have accused Japan of manipulating its currency to maintain the competitive position of its
automobiles, which they claim would enable Japan to use the TPP unfairly to increase U.S. market
access for its automobiles. U.S. tariffs on Japanese automobiles, however, are already very low – 2.5%
– raising a serious question whether eliminating this remaining tariff would make any material
difference in the U.S. demand for Japanese automobiles. Moreover, Japan currently imposes no duties
on U.S. vehicles. U.S. industry complains that Japan maintains a thicket of other regulations that
effectively block significant imports of U.S. cars. The U.S. Trade Representative maintains that the TPP
will remove these non-tariff barriers and has reportedly negotiated a robust series of commitments by
Japan to reduce those regulatory barriers for U.S. auto imports into Japan.
A different complaint is that the TPP will become a vehicle for goods with substantial Chinese content to
enter the U.S. duty free. The theory here is that the Rules of Origin in the TPP are complex and for
some products would allow significant parts to be imported into a TPP country from countries that are
not in the TPP (such as China or Thailand), and used in final assembly of a product that would be TPP
qualified, even though a large percentage of the content could be from outside the TPP countries. This
issue, however, works both ways. It would allow U.S. producers (and their Mexican factories) to use the
same Rules of Origin to export products to TPP countries with significant Chinese, Thai or other nonTPP content. Thus, equipment manufacturers in non-TPP countries may benefit from the Rules of
Origin terms in the TPP.
Both political parties have adopted rhetoric that decries free trade. Actually implementing an anti-trade
agenda, however, would be a mistake. Protectionism hurts America’s status as a preferred trading
partner and proponent of global growth. As noted above, the arguments against trade fail when the
benefits of fair and free trade are considered. Withdrawing from the international trading system would
allow the European Union and fast-growing Asian countries to take the lead in trade negotiations, which
would put U.S. goods and services at a competitive disadvantage.
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NAFTA and the New Trump
Administration: Your Top Ten Questions
Answered
G. Husisian, National Law Review
Thursday, December 1, 2016

Introduction
With the recent U.S. election finally reaching its close, the unexpected election of Mr. Trump has left many
multinational companies wondering how the change in administration will impact their business operations.
One of the chief issues of concern is Mr. Trump’s campaign rhetoric that the United States should withdraw
from the North American Free Trade Agreement (NAFTA) or, perhaps, substantially renegotiate it (with Mr.
Trump taking both positions at times).
Many multinational companies have structured their operations on the assumption that the free trade of goods
within the NAFTA region was a given, and understandably are nervous regarding the future of the agreement.
To help deal with this insecurity, this client alert presents the “top ten” questions every company that relies on
NAFTA should be thinking about. Future client alerts will deal comprehensively with all international trade
and regulatory areas where significant change could occur under the new administration.

The Top 10 NAFTA Questions
1. What has President-elect Trump promised?
2. Is the promised repeal of NAFTA a real possibility or just campaign rhetoric?
3. Can the Trump administration just withdraw from NAFTA on its own?
4. Will Congress have any role in the withdrawal or be able to alter the way in which any withdrawal occurs?
5 .What are the most likely options — withdrawal, amendment, or no change?
6. Are there limits to how high tariffs could go if there is a full withdrawal?
7. If there is a full withdrawal, what will be the consequences in addition to higher tariffs?
8. Are there countries other than Mexico that are potentially a target for major changes in U.S. trade policy?
9. If NAFTA withdrawal is part of a “war on international trade,” what are some other types of international
trade issues I should be monitoring?
10. The possibilities sound pretty scary. What can my company do to help mitigate the risk of a NAFTA exit?
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The Top Ten NAFTA Questions Answered (or, What to Do If the New Administration Plays
the NAFTA Trump Card)
1. What has President-elect Trump promised?
After calling NAFTA “the worst trade deal maybe ever signed anywhere,”1 Mr. Trump stated that he either
would seek a full repeal of the agreement or would seek to renegotiate it to remove incentives to transfer
manufacturing and jobs to Mexico. Mr. Trump’s “100-day action plan to Make America Great Again”
confirmed that NAFTA would be a focus of the early days of the administration, as it promised that within
100 days of taking office, Mr. Trump would “announce my intention to renegotiate NAFTA or withdraw from
the deal under Article 2205.”2Action on NAFTA likely will be a priority of the Trump administration.

2. Is the promised repeal of NAFTA a real possibility or just campaign rhetoric?
The election of Mr. Trump ran straight through such manufacturing states as Wisconsin, Ohio, and
Pennsylvania. In each of these states, anger about lost manufacturing jobs, and their often high wages, was a
deciding factor for key swing voters. It is fair to say that discontent about the loss of manufacturing jobs in
general, and the accompanying anger with NAFTA in particular, likely tipped these closely contested states
— and therefore the election — to Mr. Trump.
With the high visibility given to NAFTA, it is highly likely that there will be either a NAFTA withdrawal or
at least enough of a renegotiation of its terms that Mr. Trump can claim that his administration has “fixed”
NAFTA. Certainly the Mexican and Canadian governments believe Mr. Trump is serious: Leaders of both
countries have stated they are open to renegotiating the terms of NAFTA, although Mexico stated its
willingness was more along the lines of having a “discussion” of potential changes.3

3. Can the Trump administration just withdraw from NAFTA on its own?
Article 2205 of NAFTA provides that “{a} party may withdraw from this Agreement six months after it
provides written notice of withdrawal to the other Parties. If a Party withdraws, the Agreement shall remain in
force for the remaining Parties.” Thus, withdrawal could potentially be effective as early as the summer of
2017. In all likelihood, however, there would initially be a period where renegotiation is attempted, thus
delaying any unilateral withdrawal. The likelihood of a withdrawal by this summer accordingly is very small.
Further, as noted below, duties would not change for likely a year or more after any withdrawal occurs.

4. Will Congress have any role in the withdrawal or be able to alter the way in which any
withdrawal occurs?
Although NAFTA was approved by Congress, it is technically not a treaty. Rather, it is a congressionalexecutive agreement approved by a majority vote of each house of Congress, as are the World Trade
Organization (WTO) agreements). NAFTA was put in place pursuant to the Trade Act of 1974, which gives
the president authority to negotiate agreements dealing with tariff and non-tariff barriers. Section 125 of the
1974 act gives the right to terminate and withdraw solely to the president, after giving appropriate notice (six
months, as specified in NAFTA).4
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5 .What are the most likely options — withdrawal, amendment, or no change?
Although Mr. Trump has repeatedly criticized NAFTA (as well as other trade agreements, such as the WTO
agreements), he did not state that he was against all trade agreements. Instead, he stated his view that many
existing free trade agreements (FTAs) were poorly negotiated, and thus were not in the interest of the United
States and U.S. manufacturers. This position opens up several possibilities regarding NAFTA, ranging from
complete withdrawal to severe or even moderate renegotiation. The criticism of NAFTA thus could be used as
a way of creating negotiating leverage to allow for the targeted reopening of the agreement.
Despite the campaign rhetoric, millions of U.S. jobs depend on trade between the United States, Canada, and
Mexico. Canada and Mexico are, respectively, the first and second largest export markets for the United
States. (Although China is a larger overall trading partner, China trade is heavily weighted towards exports to
the United States.)5Much of the trade with Mexico, in particular, involves the shipment of U.S. goods to
Mexico for assembly and then the return of the downstream products to the United States. Eliminating
NAFTA without any replacement would create tremendous upheaval in these international supply chains.
This would lead to significant job losses in the short term and the stranding of significant investments that
were made based on the promise of free trade benefits.
As a result, impacted companies likely will exert tremendous pressure on Mr. Trump to amend, rather than
repeal, NAFTA. Significant changes to NAFTA would support Mr. Trump’s claim that business negotiators
would be able to achieve better FTAs than “career diplomats,” while still allowing him to claim that he has
carried through on his NAFTA promises.
There are also strong reasons on the partner side to believe that renegotiation, rather than withdrawal, is most
likely to occur. Since Canada shares concerns about the transfer of jobs to Mexico, it would not be surprising
if Canada were to align with the United States on certain issues that it would prefer to see amended. As for
Mexico, NAFTA is too important to the Mexican economy for Mexico to give up its free trade access to the
United States without a fight. Even if Mexico would prefer that the agreement remain as written, giving up
trade concessions would be far preferable to risking the likely recession and economic upheaval that would
accompany withdrawal and the shift of U.S. multinational companies to other locations.
The effect of NAFTA withdrawal also could have the side effect of increasing illegal immigration — another
Trump signature issue. Upheaval in the Mexican economy and any recession as a result would almost
certainly lead to an increased desire for Mexican workers to leave Mexico for the much stronger U.S.
economy. Avoiding a large increase in illegal immigration from Mexico (which actually has been falling in
recent years) may pressure Mr. Trump to amend, rather than eliminate, NAFTA.

6. Are there limits to how high tariffs could go if there is a full withdrawal?
As a general matter, the Trade Act of 1974 provides that after any withdrawal from a covered agreement,
impacted tariff rates will remain unchanged for one year. This is to allow businesses time to adjust to any
change. The president is allowed to raise tariffs more quickly if there is a need for expeditious action, so long
as Congress is notified and a public hearing is held, but this option is unlikely to be triggered.6Thus, for all
intents and purposes, there will be no increase in tariffs for at least 18 months (the six-month notice period
plus the additional year of frozen duty rates).
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Beyond that, if the United States withdraws from NAFTA, there are two sets of default options that come into
play. The U.S.-Canada Free Trade Agreement — which preceded NAFTA — is still in effect, as it was only
suspended when NAFTA came into force. So withdrawal from NAFTA would likely bring the U.S.-Canada
FTA back into play. Although not automatic, reinstatement of that U.S.-Canada FTA likely would be
politically acceptable, both because Mr. Trump did not focus any attention on Canada in particular when
criticizing NAFTA, and because the trade deficit with Canada itself is quite small when compared to the
deficit with Mexico. Further, with Canada often exporting natural resources such as petroleum to the United
States, its exports are not viewed as displacing U.S. manufacturing jobs. Indeed, with there being some
concern in Canada that its own manufacturing base has been hollowed out in recent years, Canada might even
join the United States in seeking certain modifications to NAFTA.
If the U.S.-Canada FTA is brought out of suspension, trade between the two countries may be a lot like it is
under NAFTA. The tariff rates under the U.S.-Canada FTA are often the same as the rates under the NAFTA
(i.e., often zero). The U.S.-Canada FTA also includes many of the same types of FTA protections as
contained in NAFTA, such as providing the means of appealing disputes to special arbitrator panels. Thus, the
impact of repeal with regard to dealings with Canada is limited because the fallback position is another FTA.
It is trade with Mexico that could potentially see more changes. NAFTA is the only FTA possibility in place
between the United States and Mexico. Without any type of FTA in place, the tariffs between the United
States and Mexico would be based on pre-NAFTA levels. The extent of the rise is dictated by two different
legal documents:
•

Under U.S. law, tariffs are allowed to rise to a level that is between 20 and 50 percent higher than the rates in
effect on January 1, 1975.7Because tariff rates were much higher in 1975, this would allow for very large
tariff increases.

•

This degree of increase would not occur, however, because the extent of any increase in tariffs is limited by
the WTO agreements, which are multilateral agreements that are independent of NAFTA. Due to the
operation of the most favored nation (MFN) tariff rules, tariffs for Mexico and the United States would be set
based upon the average tariff rates in place for each country. The United States has a low MFN rate, which
means that even though U.S. law otherwise allows for large increases based on 1975 tariff levels, existing
WTO rules would limit the increase to a general maximum of 3.5 percent.
The irony is that the increase in Mexican tariffs would be much greater than 3.5 percent. The Mexico MFN
rate is much higher than the U.S. rate, meaning that Mexican duties could increase to as much as 36 percent.
This means that the tariff impact of NAFTA withdrawal would actually be felt more acutely on the U.S. side
of the border, as the rate levied by Mexico on exports from the United States would rise to a much greater
degree than the rate that could be levied by U.S. Customs & Border Patrol on imports from Mexico.
Withdrawal, supposedly intended to aid U.S. manufacturing, would asymmetrically result in much higher
tariffs for U.S. exports.

7. If there is a full withdrawal, what will be the consequences in addition to higher tariffs?
Including negotiated annexes, NAFTA is more than 2,000 pages long. In addition to a full phase-out of tariffs,
NAFTA also eliminated a variety of non-tariff barriers (import licenses, local-content requirements, exportperformance requirements, and other non-tariff barriers). NAFTA helped unify customs procedures and
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regulations, provided uniform investment rules, established fair and open procurement procedures, and gave
firms the right to repatriate profits and capital, among other trade and investment provisions. It also provided
a mechanism for settlement of many bilateral disputes. All of these investments in trade stability could
disappear if NAFTA is no longer in force.
Another wild card is the impact of any withdrawal of the maquiladora rules. The maquiladora rules pre-date
NAFTA, and provide for special tariff rates and other advantages for companies in the maquiladora region
(generally, within 75 miles of the U.S. border, although they can be located elsewhere). Such industries as the
automotive, aerospace, medical devices, and electronics industries have turned the maquiladora region into a
sophisticated manufacturing hub, making maquiladora operations essential parts of the complex supply chains
established by U.S. companies that operate within this region. There was no discussion of the maquiladora
special tariffs during the campaign, and it is unknown whether there will be any changes in these rules.
Although it is a program run by Mexico, its growth in use has been spurred by NAFTA, and the United States
has cooperated in many aspects of the maquiladora program. It is unknown whether the rules will change in
light of any NAFTA modifications or withdrawal.

8. Are there countries other than Mexico that are potentially a target for major changes in U.S.
trade policy?
Equal to the criticisms of NAFTA (which are largely criticisms of trade with Mexico, not Canada) were
criticisms of China. China is a juicy target for campaign rhetoric, since it not only is a large trade partner, but
also is a country that frequently exports while importing far less. Far more manufacturing jobs depend on
exports to Mexico than to exports to China.
The 100-day plan states that Mr. Trump will “direct my Secretary of the Treasury to label China a currency
manipulator.”8 This designation takes advantage of a law passed this year that allows for retaliation against
countries that manipulate currencies to give their goods an artificial advantage. Any such designation might
be accompanied by other actions against China, such as designating currency manipulation as a
countervailable subsidy in countervailing duty investigations and administrative reviews or taking action
against Chinese imports in other ways, such as through safeguard actions. Mr. Trump’s 7-Point Plan to
Rebuild the American Economy by Fighting for Free Trade also vowed to raise tariffs on Chinese imports and
to bring cases against China for any violations of international trade agreements, as well as to incorporate the
campaign promise to label China a currency manipulator.9
China also is not a member of any FTA with the United States, and thus is reliant on its membership in the
WTO to provide what trade protections are available to it. Any attempts to lower the trade deficit have to
include China, as trade with China represents more than 40 percent of the overall trade deficit.10 Yet proposals
by Mr. Trump to place high tariffs on imports from China likely would run afoul of WTO rules, which may
mean that fights against Chinese imports need to take place using international trade litigation (described
below).
Looking past China and Mexico, there are three other countries with significant trade deficits with the United
States: Japan, South Korea, and Germany. None of these countries was singled out the way Mexico and China
were during the campaign; nonetheless, the trade deficit represented by these countries is also significant.
There is a heightened probability that these countries will, at the very least, be singled out through such
international trade remedies as antidumping, countervailing duty, and safeguard actions, as discussed below.
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9. If NAFTA withdrawal is part of a “war on international trade,” what are some other types of
international trade issues I should be monitoring?
Regardless of whether NAFTA is terminated, there is a wide variety of international trade actions that can be
taken to limit the amount of imports from Canada, Mexico, and other countries that are not parties to NAFTA.
These include:
•

Section 301 proceedings. Section 301 of the Trade Act of 1974 gives the U.S. trade representative, at the
direction of the president, the ability to impose tariffs based on “an act, policy, or practice of a foreign country
that is unreasonable or discriminatory and burdens or restricts U.S. commerce.” One of the remedies that can
be imposed is higher tariffs on imports from a chosen country.

•

Section 122 balance-of-payment proceedings. Section 122 of the Trade Act of 1974 authorizes the president
to deal with “large and serious United States balance-of-payments deficits” by imposing temporary import
surcharges or temporary quotas or a combination of both. This relief is limited and temporary, however, as it
can only last 150 days, and the charge cannot exceed 15 percent of the ad valorem value of the imported
goods.

•

Section 232(b) national security actions. Where there is a deemed threat to national security, Section 232(b)
of the Trade Expansion Act of 1962 authorizes the secretary of commerce to investigate imports and then take
actions to limit or restrict them, or to “take such other actions as the president deems necessary to adjust the
imports of such articles so that such imports will not threaten to impair the national security.”

•

International trade remedies (safeguard proceedings and antidumping/countervailing duty
investigations). These forms of international trade remedies focus on relief for individual products, types of
products, or industries. They do not provide the same type of general relief as afforded by a wholesale
increase in customs duties, but can offer powerful relief in a more targeted fashion. Duties in antidumping and
countervailing duty proceedings often exceed 10 – 20 percent of the entered value of subject merchandise
(depending upon the information submitted in lengthy and detailed questionnaire submissions). If non-U.S.
companies do not respond to the detailed requests for information, the duties imposed are based upon “facts
available,” which is intended to be punitive and can result in duties that exceed the value of the goods
themselves by more than 100 percent. Safeguard proceedings can result in targeted duties on entire industries
as well.

•

Section 337 unfair trade practices proceedings. These proceedings target unfair trade practices, including
the abuse of patent and trademark rights. In some recent cases, U.S. companies have created novel theories
that would allow the International Trade Commission to reach a wide variety of conduct, thereby expanding
the use of the section 337 process to address perceived unfair trade practices.
The potential increase in international trade remedies is a complicated subject in and of itself. This is
especially true for certain industries of concern to Mexico and Canada, such as the steel and softwood lumber
industries. (In this regard, antidumping and countervailing duty petitions on softwood lumber from Canada
were filed on November 25, 2016.) This topic will be explored in a future client alert devoted to international
trade remedies under the Trump administration.
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10. The possibilities sound pretty scary. What can my company do to help mitigate the risk of a
NAFTA exit?
As noted above, there is a wide set of possibilities, ranging from moderate (or even no) change to complete
revocation of the agreement. Predicting the exact impact of any change to NAFTA can be difficult.
Multinational corporations with operations in Mexico should, however, consider the following topics when
determining how best to cope with the uncertainty of a potential NAFTA exit:
•

Customs Issues

o

Assess which party is the importer of record. Because of the absence of duties, many companies in the
NAFTA region paid little attention to which company acts as the importer of record. Because the importer of
record is responsible for the payment of duties, a review of the entity that is acting as the importer of record,
and assessing whether this arrangement makes sense in a post-NAFTA world, could help avoid unpleasant
surprises.

o

Assess whether processing outside the customs territory can be used. Depending on which way the trade
is occurring and the form of the transaction, there are various types of warehousing and manufacturing
options that are deemed to be outside the customs territory of the country at issue, such as through the use of
foreign trade zones (FTZs). Goods that are in an FTZ are considered not to have entered into the customs
territory of the country, thus delaying any payment of duties. If the goods are later shipped to a different
country — even the originating country — then no duties are ever paid, even if the goods were further
manufactured while in the FTZ. This is a valid option to consider for goods that require processing before
they are shipped to another country or back to the originating country.

o

Assess whether other customs options exist. In addition to FTZs, there are additional options for goods that
can delay or eliminate duties, including the use of customs bonded warehouses or Temporary Importation
Under Bond. Such options become more valuable if NAFTA tariff relief is eliminated.

o

Assess whether refunds of duties are possible. For goods that are involved in a round trip, there can be
options where duty refunds can occur, including the use of the American Goods Returned program (where the
goods are not further improved while abroad), Mexican and U.S. duty drawback procedures, and other refund
programs. Eligibility can vary and depends upon the exact form of the importation pattern.

o

Determine if all customs valuation options are being used. When the tariff rate is zero, the precise value of
the goods entered is of little moment. But in a tariff environment, strategies such as the first-sale doctrine
(which allows for value to be entered based on the first sale to a middle man, rather than the final price)
become more valuable as a means of minimizing duties.

•

Supply Chain Options

o

Assess the supply base and what alternatives exist. Companies that have the option of using NAFTA
generally have found Mexico to be the cheapest option, due not only to NAFTA regional preferences, but also
due to inexpensive transportation options between the two countries. Companies should assess whether
Mexico-sourcing still makes sense in a post-NAFTA world, and be prepared with a contingency plan if
NAFTA exit becomes a reality. Options would include taking advantage of other FTAs, reshoring
manufacturing options, or some of the other customs alternatives outlined above.
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o

Assess maquiladora manufacturing options. NAFTA withdrawal might not impact all operations equally,
due to the fact that the maquiladora benefits (which are granted by Mexico) will likely remain. The benefits of
the maquiladora program include the ability to temporarily import goods and services that will be
manufactured, transformed, or repaired, and then re-exported back to the United States, without paying taxes,
being subject to compensatory quotas, and other designated benefits. For companies whose operations
qualify, these benefits may make continuing Mexican operations profitable, even if duties increase.
Companies that are not taking advantage of these cost-saving opportunities might want to consider them as a
means of potentially offsetting some measure of any increased tariffs.

•

Political Options

o

Consider seeking miscellaneous tariff bill options. From time to time, Congress passes a Miscellaneous
Tariff Bill (MTB), which allows for the grant of customs duty forbearance for specific products. Companies
that operate in Mexico have not needed to pay attention to this repeated Washington rite, because their
products already enjoyed duty-free status. In a post-NAFTA world, the MTB might become an option worth
monitoring and pursuing for products that meet the requirements for consideration.11

o

Consider options for political pressure. NAFTA represents a trillion dollars of annual bilateral trade. Any
actions to up-end that arrangement are going to be contentious, heavily lobbied, and feature winners and
losers. Companies that are part of well-connected industries and trade associations will be able to enhance
their ability to come out on top if the agreement is renegotiated.

•

International Trade Litigation Issues

o

Assess if trade litigation is likely to impact important products and inputs. Regardless of how NAFTA
changes, the likelihood of increased trade frictions in the form of international trade litigation is highly likely.
Antidumping and countervailing duty actions are likely to increase in the new administration, as potentially
will Section 337 and safeguard actions. To deal with this possibility, companies that deal with goods from
other countries, including Canada and Mexico, should consider monitoring rumors of potential filings,
assessing whether important goods are in industries where trade actions are common (steel products,
chemicals), products where there are rumors regarding potential filings (various steel products, softwood
lumber from Canada, and so forth), and monitoring whether imports are of products where imports have been
sharply rising, especially if at low prices. Import trends can be monitored for any Harmonized Tariff System
number on the website of the International Trade Commission.12

o

Consider going on offense. It is widely anticipated that the new administration will be more receptive to the
filing of antidumping and countervailing duty actions, safeguard proceedings, and other forms of international
trade remedies. If a case can be made that products are being sold at low prices in the United States by foreign
producers or are receiving subsidies, and these imports are causing material injury to the U.S. industry
producing the same product, it may make sense to consider filing a petition to seek import relief.
Questionnaires to help assess whether such an action has a potential basis are available by contacting the
author at the contact information listed at the end of this alert.
The issues outlined in this alert are only the tip of the international trade iceberg. Companies that have
significant operations that could be impacted by the potential NAFTA changes should consider lining up
counsel to monitor ongoing developments in the area, suggest coping strategies, and take other measures to
mitigate the risk of a NAFTA exit. Billions of dollars of exports, and millions of manufacturing jobs, will be
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impacted based on how the NAFTA withdrawal/renegotiation is handled. With that much money at stake, it
behooves companies with operations, sales, imports, and exports that depend on or are impacted by NAFTA
to closely monitor any changes in the Agreement.
1 See http://money.cnn.com/2016/09/27/news/economy/donald-trump-nafta-hillary-....
2
See https://assets.donaldjtrump.com/_landings/contract/O-TRU-102316-Contract....
3
See

http://abcnews.go.com/International/wireStory/canadian-immigration-websi...

and

https://www.yahoo.com/news/mexico-says-ready-modernize-nafta-trump-

18152....
4
NAFTA was negotiated under the fast-track authority of the Omnibus Trade and Tariff Act of 1988, which made the termination and withdrawal provisions of Section
125 of the 1974 Act applicable to NAFTA.
5
See https://www.census.gov/foreign-trade/statistics/highlights/top/top1312yr....
6
See Trade Act of 1974, Public Law 93-618 as amended), P.L. 114-125, § 125 (available at https://legcounsel.house.gov/Comps/93-618.pdf).
7
See Trade Act of 1974, Public Law 93-618 as amended), P.L. 114-125, § 125(c) (available at https://legcounsel.house.gov/Comps/93-618.pdf).
8
See https://assets.donaldjtrump.com/_landings/contract/O-TRU-102316-Contract....
9
See https://www.donaldjtrump.com/policies/trade.
10
See https://www.census.gov/foreign-trade/statistics/highlights/top/top1312yr....
11
See The International Trade Commission, Miscellaneous Tariff Bill Petition System (MTBPS) (available at https://mtbps.usitc.gov/external/).
12
See https://dataweb.usitc.gov/.
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NAFTA LAW

Olivia D. Howe*

I. INTRODUCTION

C

HAPTER 19 of the North American Free Trade Agreement
(NAFTA) provides an alternative forum for judicial review of antidumping and countervailing duty determinations.1 As provided
in article 1904(2), the petitioning foreign entity may choose to appeal to a
NAFTA Binational Panel as an alternative to seeking judicial review
from the Court of International Trade.2 The Binational panel is comprised of five citizens from the United States, Mexico, and Canada whose
purpose is to decide whether the previous disputed determination conforms to the antidumping or countervailing duty laws of the determining
country.3 This article will first give a brief overview of the NAFTA Binational Panel’s decisions from February 2009 to April 2009. It will also
discuss the United State’s potential violation of NAFTA arising out of the
Obama administration’s repeal of Former President Bush’s Mexican
trucking pilot program and Mexico’s response to the repeal.
II. IN THE MATTER OF CERTAIN SOFTWOOD LUMBER
PRODUCTS FROM CANADA

On May 22, 2002, the U.S. Department of Commerce imposed a countervailing duty order to effectively bar the importation of certain Canadian Softwood Lumber.4 This was contested by the government of
Canada but it was determined that the duty order should remain in effect.5 The Commerce Department completed two administrative reviews,
commenced two other reviews, and conducted several additional company-specific reviews. Despite this, the government of Canada, several
* J.D. Candidate, May 2010, Southern Methodist University; Articles Editor of the
International Law Review Association.
1. North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992, 32 I.L.M
605, 683. [hereinafter NAFTA].
2. Id.
3. Id. at 687.
4. Article 1904 Binational Panel Review, Certain Softwood Lumber Products From
Canada; Final Results of Countervailing Duty Administrative Review and Rescission of Certain Company-Specific Reviews (the “Final Results”). Secretariat File
No. USA-CDA-2005-1904-01 (Jan. 30, 2009), available at http://registry.nafta-secalena.org/cmdocuments/35e148ef-82a8-4eaa-b71b-4803d93ff43f.pdf.
5. Certain Softwood Lumber Products From Canada: Final Affirmative Countervailing Duty Determination, File No. USA-CDA-2002-1904-03, 71 Fed. Reg. 14,683
(Mar. 17, 2006), available at http://www.nafta-sec-alena.org/app/DocRepository/1/
Dispute/english/NAFTA_Chapter_19/USA/ua02035e.pdf.
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provinces of Canada, and a number of Canadian lumber entities sought
review by a binational panel pursuant to Chapter 19.6
The parties were able to reach a settlement when the Softwood Lumber Agreement of 2006 (SLA 2006) was passed on September 12, 2006.7
The Agreement required that any litigation involving the countervailing
duty order be settled, leading the Department of Commerce to respond
by rescinding the duty order all together.8 Upon revocation, all of the
administrative proceedings relating to the countervailing duty order were
dismissed.9 The Department of Commerce liquidated all entries subject
to the duty order, refunded all cash deposits back to the importers and
then brought a motion to dismiss before the Panel.10 The sole opposition
to the motion was Gorman Bros. Ltd. (Gorman).11
Gorman opposed the motion to dismiss, believing that if expedited review had been granted, it would have received a zero rate determination
and been placed on the Annex 10 list of the SLA 2006.12 Being placed on
the list would have enabled Gorman to have certain products excluded
from the Export Measures of the SLA 2006.13 Gorman therefore sought
to have the Panel evaluate the Commerce Department’s decision to not
complete the expedited review and requested, as his remedy, to be given
what the final results of the expedited review would likely have been.14
The Panel, however, is only able to review “final antidumping and
countervailing determinations,” and so found that when the Department
of Commerce rescinded the administrative proceedings and revoked the
countervailing duty order, the Panel no longer had jurisdiction to give
relief in this matter.15 It was determined that even if the Panel had jurisdiction, the matter had become moot when the Department of Commerce rescinded the administrative proceedings.16 The matter was
declared moot because the issues that would have been heard in the administrative review were no longer pending and no party was at risk of
being affected by a final determination.17
Finally, the panel’s jurisdiction to remand would not have given
Gorman an effective remedy.18 The Panel does not have the authority to
order the Commerce Department to engage in some action and has no
jurisdiction to review the SLA or place Gorman on the SLA’s Annex 10
list: essentially the remedies that Gorman sought.19 Therefore, the Panel
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

Binational Panel Review, supra note 4.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id
Id.
Id.
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granted the Department of Commerce’s Motion to Dismiss.20
III. MEXICAN TRUCKING PILOT PROGRAM
When NAFTA was enacted in 1994, a provision granting Mexican
truckers full access the United States was negotiated but never put into
effect.21 This was because the International Brotherhood of Teamsters
and U.S. lawmakers had concerns regarding the safety of the Mexican
trucks.22 A NAFTA panel evaluated the situation and determined that
the United States was in violation of NAFTA in their refusal to allow
access to the Mexican trucks.23 The panel held that the United States
could put safety requirements on the trucks and prevent certain companies from driving their trucks in the United States, but could not prevent
access all together.24
In response to this, the Bush administration created a pilot trucking
program. The program began in 2007 and was designed to allow certain
Mexican trucks to drive into the United States for one year.25 The pilot
program allowed trucks from Mexico to deliver international freight past
the twenty-five mile border zones that had been previously established in
exchange for Mexico permitting U.S. trucks to make deliveries into
Mexico.26
The pilot program was intended to show that Mexican trucks driving in
the United States would be able to comply with U.S. safety regulations.27
According to Mexican Economy Secretary, Gerardo Ruiz Mateos, the
program did just that. He stated that over 46,000 trucks crossed over the
border and drove in the United States under the pilot program without
any major incidents, a feat that he felt indicated that the Mexican trucks
could live up to the U.S. standards.28
A. CUTTING FUNDING

TO THE

TRUCKING PROGRAM

President Obama signed the $410 billion omnibus spending bill on
March 10 that slashed funding to the program. The bill prohibited funds
being used to “implement, continue, promote, or in any way permit” the
20. Id.
21. Ioan Grillo & Jane Winebrenner, Transportation: Mexico to Retaliate for Omnibus
Truck Ban; Administration Seeks New Bill For Program, Int’l Trade Rep. (BNA),
26 ITR 370 (Mar. 19, 2009) [hereinafter Mexico to Retaliate].
22. Id.
23. Rossella Brevetti & Ioan Grillo, NAFA: U.S. Wants to Have Mexican Truck Proposal Ready by Obama’s Mid-April Trip, Int’l Trade Rep. (BNA), 26 ITR 424
(Mar. 26, 2009) [hereinafter U.S. Wants to Have Mexican Truck Proposal Ready].
24. Id.
25. Mexico to Retaliate, supra note 21.
26. Jonathan Nicholson, Transportation: House Passes FY ‘09 Omnibus Spending Bill
Containing Mexican Trucks, Cuba Provisions, Int’l Trade Rep. (BNA), 26 ITR 328
(Mar. 5, 2009).
27. Rossella Brevetti, NAFTA: Key GOP House Members Urge Obama to Develop
New Mexican Truck Program, Int’l Trade Rep. (BNA), 26 ITR 425 (Mar. 26, 2009)
[hereinafter Key GOP House Members Urge Obama].
28. Mexico to Retaliate, supra note 21.
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Bush Pilot Program from continuing.29 This effectively stopped Mexican
trucks from operating beyond the twenty-five mile commercial zones and
ended the program aimed at complying with NAFTA.30 According to
two members of the House of Representatives, Dave Camp (R-Mich.)
and Kevin Brady (R-Texas), terminating this pilot program in fact violated the U.S. NAFTA obligations.31
In response to the cancellation of the pilot program, Mexico increased
duties on $2.4 billion worth of U.S. exports including “key products like
fruit, vegetables, nuts, wine, home appliances, consumer products, and
paper.”32 The tariffs on approximately ninety U.S. goods took effect on
March 19.33 The goods were specifically chosen to hit a broad range of
producers from the United States with a minimum impact on poor Mexicans.34 The results have not been positive for the United States. The
increased duties have effectively made U.S. exports less competitive in
Mexico and have the potential to close off the Mexican market completely too many exports.35
Ruiz Mateos argued that Mexico first tried to resolve this dispute over
the Mexican trucks through NAFTA panels but were finally forced to
take measures to increase duties.36 He explained that from Mexico’s perspective, “the United States is mistaken, protectionist[,] and clearly violating the treaty [NAFTA]” in order to protect its own transportation
industry.37 Arturo Sarukhan, the Mexican ambassador to the United
States, agreed with Mateos saying that cancelling the program was not
actually about the safety of U.S. roads but was instead about protectionism.38 He argued that the Bush pilot program had already addressed the
safety concerns so current lawmakers were just “moving the goalposts”
by asking for more.39 The President of the National Chamber of Cargo
Transport, Jorge Cardenas also declared that suspending the program was
merely protectionist on the part of the United States.40 He felt this was a
major step back from recent progress, which he saw evidenced by the
many Mexican trucking companies who had invested in U.S. built trucks
in order to be able to take part in the pilot program.41
Article 2019, paragraph 1 of NAFTA is cited as Mexico’s legal rationale for the tariffs.42 This article establishes that once a panel has decided one of the parties to the treaty is acting inconsistently with NAFTA,
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.

Id.
U.S. Wants to Have Mexican Truck Proposal Ready, supra note 23.
Key GOP House Members Urge Obama, supra note 27.
Id.
Id.
Mexico to Retaliate, supra note 21.
Key GOP House Members Urge Obama, supra note 27.
Mexico to Retaliate, supra note 21.
Id.
U.S. Wants to Have Mexican Truck Proposal Ready, supra note 23.
Id.
Mexico to Retaliate, supra note 21.
Id.
Id.
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the disputing parties have thirty days after the report is issued to come to
a resolution that satisfies both of them.43 If they cannot, the party who
brought the complaint “may suspend the application to the Party complained against of benefits of equivalent effect until such time as they
have reached agreement on a resolution of the dispute.”44 Mexico claims
that they have not arrived at a mutually satisfactory agreement regarding
cross border transportation with the United States and so they are entitled to suspend benefits in the form of creating tariffs.45 According to
Mateos, Mexico will eliminate the tariffs immediately if the trucking pilot
program is renewed allowing free transit.46
B. OBAMA ADMINISTRATION’S RESPONSE

TO THE

MEXICO TARIFFS

According to White House Press Secretary Robert Gibbs, the Obama
administration is looking into new legislation that will both alleviate the
concerns of Congress and also meet the United State’s NAFTA obligations.47 A force compiled of the Department of Transportation, the Department of State, and various leaders of Congress and Mexican official
has been working to create legislation that will do just that.48
Many groups feel that quick action must be taken. The American Farm
Bureau Federation (AFBF) urged Obama to find a quick solution and get
rid of any possible causes for Mexico to halt trade with the United
States.49 AFBF President Bob Stallman said action must be taken
quickly or Mexico’s tariffs will affect millions of dollars worth of products
and prolong the negative impact the tariffs have on U.S. exports.50
Members of the House of Representatives wrote to President Obama
encouraging him to create a program that would make it possible to determine the safety records of the truck drivers.51 A new program would
address the safety concerns of Congress and also eliminate Mexico’s a
reason for retaliation and the tariffs.52 This in turn would eliminate some
of the hardship placed on workers during the economic down turn and
help the U.S. economy to recover by increasing exports.53
But not everyone sees the situation that way. Teamsters Union General President Jim Hoffa has criticized Mexico’s tariffs and insisted that
Mexican trucks not be allowed to participate in cross border transportation until the United States is sure that Mexican truck drivers “would be
able to make sure its drivers and trucks are safe enough to use” without
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.

NAFTA, supra note 1, at 697.
Id.
Mexico to Retaliate, supra note 21.
U.S. Wants to Have Mexican Truck Proposal Ready, supra note 23.
Id.
Id.
Id.
Id.
Key GOP House Members Urge Obama, supra note 27.
Id.
Id.
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endangering U.S. citizens and other drivers.54 In the meantime, the tariffs remain as Mexico waits to see what the United States decides. But
according to Ambassador Sarukhan, Mexico is willing to continue to
work cooperatively with the United States to find a solution and make
sure the United States complies with all NAFTA obligations.55

54. U.S. Wants to Have Mexican Truck Proposal Ready, supra note 23.
55. Id.

IMPACT OF THE CUBAN EMBARGO ON
INHERITANCES BY CUBAN NATIONALS
BY: ENRIQUE ZAMORA, ESQ.*

I. BACKGROUND OF THE CUBAN EMBARGO AND UPDATE
BACKGROUND OF OFAC AND ITS PURPOSE

"The Office of Foreign Assets Control ("OFAC") administers and
enforces economic sanctions, primarily against countries and groups of
individuals, such as terrorists and narcotics traffickers."' The sanctions
block assets and restrict trade to accomplish foreign policy and national
security goals.2
HISTORICAL FRAMEWORK

The Treasury Department has a long history of dealing with
sanctions.' For example, prior to the War of 1812, Secretary of the
Treasury, Albert Gallatin, imposed sanctions against Great Britain for
harassing American sailors.4 During the Civil War, the Union Congress
enacted a law prohibiting transactions titled the Morrill Tariff of 1861
which provided a licensing regime under rules and regulations administered
by the Treasury Department and called for the forfeiture of goods involved
in transactions with the Confederacy. 5
OFAC is the successor to the Office of Foreign Funds Control
("FFC"'). The FFC was established during World War II following the
German invasion of Norway in 1940.6 The Secretary of the Treasury
* Attorney at Zamora & Hillman, Adjunct Professor at St. Thomas University School of Law,
Miami, Florida. The author would like to thank Ms. Maria Michaels, Esq. for her assistance in
drafting this article. Ms. Michaels graduated from St. John's University where she received her
Bachelor of Science, summa cum laude, in 2008 and received her Juris Doctor from St. Thomas
University School of Law in 2011. She was admitted to the Florida Bar in the Fall of 2011 and
now works as a Staff Attorney for the Probate Division of the 17th Judicial Circuit of Florida.
1. Frequently
Asked
Questions,
U.S.
DEP'T
OF
http://www.treasury.gov/resource-center/faqs/Sanctions/Pages/answer.aspx#1

26,2012).
2. Id

3. Id.
4. Id.
5.

Id.;
Morrill TariffAct of 1861, Mar. 2, 1861, ch. 68, 12 Stat. 178.

6. Id.

THE
TREASURY,
(last visited Feb.
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administered the FFC program throughout World War I. 7 The initial
purpose of the FFC was to prevent the Nazi use of the occupied countries'
holdings of foreign exchange and securities. It also attempted to prevent
the forced return of funds belonging to nationals of those countries.8 Such
controls were further extended to protect the assets of other invaded
countries. 9 After the United States formally entered World War II, the FFC
played a leading role in economic warfare against the Axis powers by
prohibiting foreign trade and financial transactions, and also by blocking
enemy assets. 10
OFAC itself was formally established in December of 1950. It was
created after China entered into the Korean War, when President Harry
Truman declared a national emergency under the Trading with the Enemy
Act of 1917 ("TWEA"). The President had then effectively blocked all
Chinese and North Korean assets that were subject to the jurisdiction of the
United States."
In 1963, pursuant to TWEA, President John F. Kennedy wrote a
memorandum to the Secretary of State. Ultimately, a trade embargo was
imposed which ordered the blocking of Cuba's assets and of assets
belonging to Cuban nationals. 2 The relevant regulations that implemented
these sanctions are found in 31 CFR part 515 [et seq.].
Section 16 of the TWEA provided for corporate criminal penalties of
up to $1,000,000 and individual criminal penalties up to $100,000 or ten
years in prison, or both, per count. '3 Fines for criminal violations could be
increased pursuant to 18 U.S.C. § 3571.'4 TWEA also provided for the
forfeiture of property that is the subject of a violation. '" TWEA authorized
civil penalties up to $50,000 per violation.' 6 It also allowed the respondent
to request an agency hearing. The respondent also had the right to
prehearing discovery, and if the respondent elected this option, the civil
penalty could be imposed only after such a hearing."
In 1977, Congress passed the International Emergency Economic
7. U.S. DEP'T OF THE TREASURY, supra note 1.
8. Id.
9. Id,

10. Id.
11. Id.
12. Cuban Assets Control Regulations, 68 Fed. Reg. 4422, 4423-24 (Jan. 29, 2003) (to be
codified at 31 C.F.R. pt. 515).
13. Id. at 4424.
14. Id.
15. Id.
16. Id
17. Id.
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Powers Act ("IEEPA"), 50 U.S.C. §§ 1701-06. IEEPA replaced TWEA as
the statutory authority for a Presidential declaration of a national
emergency in peacetime for the purpose of imposing economic sanctions. 8
Other pre-existing programs continue to be administered under TWEA, but
new programs under TWEA may be established only during wartime.19
Most recently, sanctions remained in place under TWEA only with respect
to (1) comprehensive sanctions against Cuba, (2) a residual blocking of
North Korean assets previously blocked, and an ongoing prohibition
against the importation of certain goods from North Korea without an
OFAC license, and (3) certain offshore trade in strategic goods with the
20
former Soviet Bloc.
THE FEDERAL REGULATIONS

The Executive Branch of the U.S. Government issued the Cuban
Assets Control Regulations ("The Regulations"), 15 CFR Part 515, on July
8, 1963. The Regulations were issued under the Trading with the Enemy
Act. 2 1 The Office of Foreign Assets Control of the U.S. Department of
Treasury administers the Regulations.2 2
The sanctions under the
Regulations seek to deprive the Cuban government of U.S. dollars.23 The
sanctions include criminal penalties which range from ten to thirty years in
prison, and corporate fines from $50,000 to $10 million, and also up to
$250,000.00 in individual fines. 24 Further, civil penalties can range from
$250,000 to $1.075 million.25
The Regulations prohibit any person subject to U.S. jurisdiction from
dealing in any property in which Cuba or a Cuban national has an
interest. 26 There is a total freeze on Cuban assets. 27 All property of Cuba
and Cuban nationals in the possession or control of persons subject to U.S.
18. Cuban Assets Control Regulations, 68 Fed. Reg. 4422, 4423-24 (Jan. 29, 2003) (to be
codified at 31 C.F.R. pt. 515).
19. Id.
20. Id.
21. OFFICE OF FOREIGN ASSETS CONTROL, U.S. DEP'T OF THE TREASURY, CUBA: WHAT
You
NEED
TO
KNOW
ABOUT
THE
U.S.
EMBARGO
1
,
available at
ftp://ofacftp.treas.gov/fac-bro/cuba.txt.
22. OFFICE OF FOREIGN ASSET CONTROL, U.S. DEPT. OF THE TREASURY, COMPREHENSIVE
GUIDELINES FOR LICENSE APPLICATIONS TO ENGAGE IN TRAVEL-RELATED TRANSACTIONS
INVOLVING CUBA 4 (rev. Apr. 19, 2011).

23. Emergency Coalition to Defend Educ. Travel v. Dep 't of the Treasury, 545 F.3d 4, 6
(D.C. Cir. 2008).
24. U.S. DEP'T OF THE TREASURY, supra note ].
25. Id.
26. Cuban Asset Control Regulations, 31 C.F.R. §515.201 (2012).
27. See id.
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jurisdiction is "blocked. ' 28 Blocking imposes a complete prohibition
against transfers or transactions of any kind. 29 No payments, transfers,
withdrawals, or other dealings may take place with regard to blocked
property unless authorized by the Treasury Department. 30 Because of the
severe penalties, extreme caution must be exercised in order to not become
involved in unlicensed transactions in which there is a Cuban interest. 31 In
the case of a U.S. decedent, the estate becomes "blocked" whenever a
Cuban national is an heir of a decedent or is the deceased.32
CUBAN BLOCKED ACCOUNTS AND OTHER BLOCKED ASSETS

Pursuant to the freeze on Cuban assets, both governmental and private
assets are affected.3 3 This includes financial dealings with Cuba, all
property of Cuba and of Cuban nationals, and of Specially Designated
Nationals of Cuba in the possession or control of persons subject to U.S.
jurisdiction. 34 Any and all property, in which Cuba or a Cuban national has
an interest that finds its way into the U.S., or into the possession or control
of persons subject to U.S. jurisdiction, is automatically blocked by
operation of law. 35 Banks receiving unlicensed wire transfer instructions in
which there is any Cuban interest, or any instrument in which there is a
Cuban interest, must freeze the funds on their own books or block the
instrument, regardless of origin or designation.3 6 "Suspense accounts" or
accounts used temporarily to carry doubtful receipts and disbursements
pending a permanent classification are not permitted.37 Blocking imposes a
28. 31 C.F.R. §515.319 (2011).
29. Id.
30. Blocking is another word for "freezing" and is a way of controlling targeted property. Id.
Title to the blocked property remains with the individual target, but the exercise of powers and
privileges normally associated with ownership is prohibited without authorization from OFAC.
Id. Blocking immediately imposes an across-the-board prohibition against transfers or dealings
of any kind with regard to the property. Id.
31. See id.
32. 31 C.F.R. §515.407 (2011).
33. An Overview of the Cuban Assets Control Regulations Title 31 Part515 of the U.S. Code
of Federal Regulations, 2010 CUBAN PEOPLE WEBSITE CUBA VS. BLOCKADE,
http://www.cubavsbloqueo.cu/Default.aspx?tabid=974 (last visited March 11,2012).
34. U.S. DEP'T OF THE TREASURY, supra note 1.OFAC publishes a list of individuals and
companies owned or controlled by, or acting for or on behalf of, targeted countries. Id. It also
lists individuals, groups, and entities, such as terrorists and narcotics traffickers designated under
programs that are not country-specific. Id Collectively, such individuals and companies are
called "Specially Designated Nationals" or "SDNs." Id. Their assets are blocked and U.S.
persons are generally prohibited from dealing with them. Id.
35. An Overview, supra note 33.
36. Id.
37. Id.
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complete prohibition against transfers or transactions of any kind.38 Unless
authorized by the Department of the Treasury, no payments, transfers,
withdrawals, or other dealings may take place with regard to blocked
property.39
Banks, however, are permitted to take normal service
charges.4" Also, blocked deposits of funds must be interest-bearing and
"setoffs," or agreements to extinguish a default are not allowed.
All persons in possession of blocked property are required to register
with OFAC.42 Further, persons subject to U.S. jurisdiction who engage in
any commercial dealings that involve unauthorized trade with Cuba, either
directly or indirectly, risk substantial monetary penalties and criminal
prosecution.43 Pursuant to the Regulations, financial institutions
are
44
required to file an annual report on all of their blocked accounts.
RECENT CHANGES TO THE CUBAN ASSETS CONTROL REGULATIONS

Two years ago, President Obama lifted all restrictions on family
travel and remittances to family in Cuba. 45 Further, the President wished to
focus on expanding eligible humanitarian donations and increasing
telecommunications with Cuba.46 Currently, and most recently, "President
[Obama announced] changes ... [in] (1) purposeful travel, (2) non-family
remittances; and (3) charter flights to and from Cuba., 47 The purpose of

these recent changes is to increase people to people contact; enhance the
free flow of information to, from, and among the Cuban people; support a
civil society; and help promote their independence from Cuban
authorities. 48 From the early moments of his presidency, President Obama
has reduced the scope of the embargo on Cuba and this will allow many US

38. Id.
39. Id.
40. Id.
41. An Overview of the Cuban Assets ControlRegulations Title 31 Part 515 of the U.S. Code
of Federal Regulations 2010 CUBAN PEOPLE WEBSITE CUBA VS. BLOCKADE,
http://www.cubavsbloqueo.cu/ Default.aspx?tabid=974 (last visited September 17, 2012).
42. Id.
43. Id.
44. See OFFICE OF FOREIGN ASSETS CONTROL, DEPARTMENT OF THE TREASURY, ANNUAL
REPORT OF BLOCKED PROPERTY FORM (OFAC "requires an annual report of all property blocked
or funds retained under OFAC regulations .... to be submitted annually by September 30.").
45. Caitlin Taylor, President Obama to Lift Restrictions on Cuba, ABC NEWS BLOG (Apr.
13, 2009, 12:29 PM), http://abcnews.go.com/blogs/politics/2009/04/president-ob-14-2/.
46. Id.
47. Press Release, White House Press Office, Reaching Out to the Cuban People (Jan. 14,
2011), http://www.whitehouse.gov/the-press-office/2011/01/14/reaching-out-cuban-people.
48. Id.
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citizens to visit Cuba for the very first time. 49 All international airports in
the United States will eventually be allowed to have flights to and from
Cuba.5"
Under the new rules, students, faculty, staff, religious groups, and
leaders will be allowed to visit. 5 OFAC will only license groups that
certify that all participants will have a full-time schedule of educational
activities that will result in meaningful interaction between the travelers
President Obama has also agreed to let
and the Cuban people.5"
telecommunications companies pursue business in Cuba.53 This was barred
under the embargo and is perceived to be a large step towards improving
communications among family members living in Cuba and the United
54
States.
REMITTANCES TO NATIONALS OF CUBA

The remittances for nationals of Cuba were initially highly restricted
pursuant to Section 515.570 of the Cuban Assets Control Regulations ("the
In September 2009, President Obama eased the
Regulations").55
restrictions on remittances to Cuban nationals including those that had
Cuban Blocked Accounts ("CBA") pursuant to an inheritance. 56 At the
present time, if the owner of a CBA is a Cuban national residing in Cuba
and can demonstrate he or she was a "close relative" of the decedent from57
whom he or she inherited the funds, as defined under Section 515.339,
then he or she will qualify for an unlimited amount of remittance up to the

49. Ewen MacAskill Washington, Obama Acts to Ease US Embargo on Cuba: End to Travel
and FinanceBans in Place Since 1959 Relations Have Improved Since Raul Took Power, THE
at
available
at
26,
2011,
Jan.
15,
GUARDIAN,

http://www.guardian.co.uk/world/201 1/jan/I 5/barack-obama-us-embargo-cuba.
50. Press Release, supra note 47.
51. Washington, supra note 49.
52. OFFICE OF FOREIGN ASSETS CONTROL, TREASURY DEPARTMENT, CUBA TRAVEL
at
http://www.treasury.gov/resourceavailable
(2011),
ADVISORY
center/sanctions/Programs/Documents/cuba travadv.pdf.
53. Taylor, supra note 45.
54. See Claire Suddath, A Brief History of U.S.-Cuba Relations, TIME (Apr. 15, 2009),
http://www.time.com/time/ nationl/article/0,8599,1891359,00.html.
55. See MARK P. SULLIVAN, CUBA: U.S. RESTRICTIONS ON TRAVEL AND REMITTANCE 7
(January 7, 2011), available at http://fpc.state.gov/documents/organization/155003.pdf
(summarizing the restrictions on remittances prior to the 2011 changes); see also 31 C.F.R. §
515.570 (2011).
56. See 31 C.F.R. § 515.570; SULLIVAN, supra note 55, at Summary.
57. 31 C.F.R. § 515.339 (2011). A close relative is defined as "any individual related to that
person by blood, marriage, or adoption who is no more than three generations removed from that
person or from a common ancestor with that person." Id.
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entire balance of the blocked account to be sent via an authorized remitter
provided that he or she meets the requirements under the Regulations. 58
In addition, the owner of the CBA ("Petitioner") must swear to the
following: 1) Petitioner is aware that there are penalties associated with
misrepresentation of facts for the purpose of obtaining funds from a CBA
and that such misrepresentation is a violation of the laws of the United
States of America;5 9 2) Petitioner is considered a "close relative," as
defined by CFR§515.339, which include any individual related by blood,
marriage, or adoption who is no more than three generations removed from
the deceased or from a common ancestor; 60 3) Petitioner is not one of the
prohibited members of the Cuban Communist Party as defined by
CFR§515.338 as any member of the Politburo, the Central Committee,
Department Heads of the Central Committee, employees of the Central
Committee, and secretaries and first secretaries of the provincial Party
central committees; 61 and 4) Petitioner is not one of the prohibited officials
of the Government of Cuba as defined by CFR § 515.337 as Ministers and
Vice-ministers, members of the Council of State and the Council of
Ministers; members and employees of the National Assembly of People's
Power; members of any provincial assembly; local sector chiefs of the
Committees for the Defense of the Revolution; Director Generals, and subDirector Generals and higher of all Cuban ministries and state agencies;
employees of the Ministry of the Interior; employees of the Ministry of
Defense; secretaries and first secretaries of the Confederation of Labor of
Cuba and its component unions; chief editors, editors, and deputy editors of
Cuban state-run media organizations and programs, including newspapers,
television, and radio; and members and employees of the Supreme Court.62
II. IMPACT OF THE EMBARGO ON ESTATES OF DECEDENTS
PROBATING AN ESTATE WHERE BLOCKED CUBAN NATIONALS ARE
INVOLVED

Probating an estate where Blocked Cuban nationals are involved
requires that the personal representative, as well as his or her attorney,
follow the requirements of Title 31 of CFR 515, known as the Cuban
58. See 31 C.F.R. § 515.570 (discussing remittances under the Cuban Assets Control
Regulations).
59.

See id.

60. See 31 C.F.R. § 515.339 (discussing meaning of "close relative").
61. See 31 C.F.R. § 515.338 (2011) (discussing prohibition of the Communist Party).
62. See 31 C.F.R. § 515.337 (2011) (discussing prohibition of Government Officials).
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Assets Control Regulations ("the Regulations"). 63 A blocked estate of a
decedent is defined by the Regulations as, "any decedent's estate in which
a designated national has an interest." 64 The designated national would
include a decedent, the personal representative, a creditor, heir, legatee,
devisee, or distributee of a beneficiary of the decedent's estate.65
PROHIBITION ON ADMINISTRATION OF BLOCKED ESTATES

Section 515.407 of the Regulations states that all transactions incident
to the administration of the blocked estate of a decedent are prohibited.66
Such transactions include the appointment of a personal representative,
collecting assets, paying claims, and distributing to beneficiaries.67
However, Section 515.407 of the Regulations permits exceptions for
certain transactions in connection with the administration of blocked estates
when authorized through a specific license, which permits the unblocking
of estate assets to certain heirs of the decedent under certain
circumstances .6' The transactions that are authorized are listed in Section
515.523. The list of authorized transactions, incident to the administration
of decedent estates, include: the appointment of a personal representative;
the collection and preservation of assets; the payment of funeral expenses;
the administration expenses including professional fees and costs; and the
transfer of title pursuant to testamentary provision or intestacy laws.69
However, the transfer of title pursuant to a valid testamentary disposition
does not authorize any unblocking or distribution of any estate assets to the
designated national.7"
LOCAL COURT PROCEDURES IN MIAMI-DADE COUNTY (1

1 TI

JUDICIAL

CIRCUIT)

In Miami-Dade County, Florida, as waves of Cuban immigrants
continued to move to South Florida, it became necessary for the Eleventh
Judicial Circuit to develop a procedure that would allow the proper
administration of decedents' estates that involved a designated Cuban
63. See 31 C.F.R. § 515.201 (2011) (applying to all transactions with Cuba); 31 C.F.R. §
515.407 (2011) (discussing the administration of blocked estates).
64. 31 C.F.R. § 515.327.
65. Id.
66. See 31 C.F.R. § 515.201:§ 515.407.
67. See31 C.F.R§515.407.
68. See id.;31 C.F.R. §515.522 (2011).
69. See 31 C.F.R. § 515.523 (2011); see also 31 C.F.R. § 515.525 (discussing certain
authorized transfers by operation of law).
70. See 31 C.F.R § 515.523(a)(4) (2011).
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national. 7' Therefore, during the mid-1980s, OFAC and the Probate
Division of the Eleventh Judicial Circuit, with the cooperation of the local
bar association, developed a procedure to handle these estates.72
The procedure requires the appointment of a guardian ad litem to
represent the interest of the Cuban heirs in any blocked estate of a
decedent, as defined under the Regulations.73 The appointment of a
guardian ad litem rotates among the attorneys with licenses from OFAC
that allow the attorneys to legally travel to and work within Cuba.74 This
guardian ad litem is also given the duty of representing the interest of the
Cuban heirs and depositing the share of the estate belonging to the Cuban
heirs in a Cuban Blocked Account pursuant to Section 515.319 of the
Regulations.75
The procedure of this appointment involves the proper identification
of all new probate estates that include a Cuban national, and it starts with
the clerk of the court. The clerk opens the estate file and stamps the file
with a notice on the outside that states a blocked account shall be
established for Cuban heirs. The guardian ad litem is notified upon
appointment by the probate judge handling the estate.
ROLE OF THE GUARDIAN AD LITEM

Probate and guardianship cases that fall under the Regulations involve
the interests of Cuban nationals. In these particular instances, as stated
above, a guardian ad litem is sought to represent those interests.76 For
instance, a determination of heirs is required in Cuba or in the United
States in order to initiate the distribution process.77 The objective is to find
71. See Jose I. Valdes & Enrique Zamora, Obstacles Encountered Representing the Interests
of Cuban Nationals in the American Courts, 15 FLA. J. INT'L L. 365, 368 (2003); Wilfredo
Cancio Isla, US Cuba Inheritance Lawyers Busy Finding Heirs, HAVANAJOURNAL.COM (Oct. 15,
2007),
available at
http://havanajoumal.com/cuban americans/entry/us-cuba-inheritancelawyers-busy-finding-heirs/ (discussing the attorneys involved in establishing the guardian ad
litem program for inheriting Cuban nationals).
72. See Valdes & Zamora, supra note 71, at n.1 1.
73. See id. at 367.
74. See id at 368 (noting that lawyers are chosen from among a group who have received a
specific license from the OFAC to represent Cuban national heirs in probate matters); see also
Isla, supra note 71.
75. See id. at 368-73; see also 31 C.F.R. §§ 515.319, 515.327, 515.523 (2011).
76. See Isla, supra note 71.
77. See 31 C.F.R. § 515.522 (2011); 31 C.F.R. § 515.327. "A person shall be deemed to have
an interest in a decedent's estate if [he] . . . [i]s a creditor, heir, legatee, devisee, distribute, or
beneficiary." 31 C.F.R. § 515.327(c). In order to unblock pro rata shares for certain heirs, specific
licenses can be issued. 31 C.F.R. § 515.522(a). Heirship can be proven by providing a variety of
documentation and other particulars about the account containing the assets. 31 C.F.R. §
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who the heirs of the decedent are, and where they reside.7" Only after the
heirs are determined can the attorney and the court proceed to distribute the
assets and administer the estate of the Cuban decedent.79 The purpose of
this law is to protect the interest of Cuban national heirs while ensuring
compliance with the requirements of the Regulations.80
The guardian ad litem must notify OFAC of the name, interest, and
addresses of the Cuban heirs involved in the estate, as well as the filing of
an oath of the guardian ad litem with the probate court. The nature of the
representation by the guardianadlitem varies from case to case. In simpler
cases where only monies are involved, the guardian ad litem is limited to
receiving the funds at the end of the case, and opening a CBA in the name
of the Cuban nationals who are the heirs of the estate of the decedent.
However, more complex cases require additional work by the
guardian ad litem. If, for example, the estate contains real property that
must be sold or transferred, or where the property served as the decedent's
homestead, most title companies will require a deed from each heir.
Obtaining a deed from a Cuban national is a daunting task. The Cuban
national must make an appointment through the guardian ad litem, to have
the deed executed before an officer of the United States Interest Section in
Havana, Cuba.
The guardian ad litem is also charged with investigating the identity
of all heirs residing in Cuba."' There are many cases in which there are
unknown heirs whom require proper identification.12 Heirs are located and

515.522(b)(3)-(4). If any of the requirements provided for in this section are not in English, the
heir must include a translated copy along with certification that the translator is not an interested
party. 31 C,F.R. § 515.522(c).
78. Isla, supra note 71.
When an estate file is opened, the first thing to be determined is if the deceased left a
will in the United States or in Cuba and who his (or her) beneficiaries are. If a last
will does not exist, the lawyer assigned to the case must locate the deceased's
probable heirs in Cuba. "Sometimes, the search for heirs takes [the lawyers] to the
most remote Cuban villages," Korvick said. Trips to Cuba to do research on estates, to
locate wills or take sworn depositions cost thousands of dollars. That cost is deducted
from the amount of the inheritance at issue.

Id.
79. See 31 C.F.R. § 515.522; Isla, supra note 71.
80. An Overview of the Cuban Assets Control Regulations Title 31 Part515 of the U.S. Code
BLOCKADE,
of
Federal
Regulations,
CUBANS
http://www.cubavsbloqueo.cu/Default.aspx?tabid=974.
"The basic goal of the sanctions is to
isolate the Cuban government economically and deprive it of U.S. dollars," while ensuring heirs,
after compliance with the regulations, have eventual access to what is rightfully theirs. Id.
81. See Valdes & Zamora, supra note 71, at 369.
82. See Isla, supra note 71 (explaining that when a last will does not exist, the guardian ad
litem must search for the deceased's heirs in Cuba).
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identified by obtaining birth certificates, marriage certificates, death
certificates, visits to the last known address of the decedent, and even
seeking the assistance of Cuban officials to aid in the search.83
In addition to investigating the identity of all of the decedent's heirs,
the guardian ad litem must also file a report.84 The report must include the
findings of the guardian ad litem as to specific information regarding the
identity of the heirs and also that the guardian ad litem has advised the
heirs that the funds belonging to the Cuban national will be deposited in the
CBA, pursuant to the Regulations. The guardian ad litem also advises the
heirs of the Regulations and any relevant, important information the heirs
should know. Finally, the guardian ad litem can obtain a specific license to
send remittances to the qualified Cuban national through the use of an
authorized remitter such as Western Union.85 This license also authorizes
the guardian ad litem to charge for his or her services in connection with
sending the remittance.86
A blocked account pursuant to Section 515.319 is "an account in
which any designated national has an interest, with respect to which
account payments, transfers or withdrawals or other dealings may not be
made or affected except pursuant to an authorization or license authorizing
such action."87 The Regulations require that the Cuban Blocked Account
be in the name of the beneficiary of the decedent's estate prior to the
establishment of a CBA by the guardian ad litem. 88
TRAVEL TO CUBA, THE NEED FOR SPECIFIC LICENSE, AND DISCOVERY IN
CUBA

The guardian ad litem should meet with his or her clients in every
case. There are certain cases that require specific actions, which have
already been discussed.8 9 In addition, in wrongful death cases, the personal
injury attorney who is prosecuting the claim on behalf of the estate is often
83. Valdes & Zamora, supra note 71, at 369-70; see also Isla, supra note 71.
84. See Valdes & Zamora, supra note 71, at 368-69.
85. See 31 C.F.R. § 515.57 0 (g) (2011) (authorizing specific licenses on a case by case basis);
Isla, supra note 71 (explaining that Cuban heirs can receive periodic remittances through Western

Union).
86. See 31 C.F.R. § 515.570(g) (2011) (describing how specific licenses may authorize
excess remittances); Valdes & Zamora, supra note 71, at 372 (explaining that when there is a
successful recovery at a trial for the guardian ad litem representing a Cuban national, the lawyer
will be paid from the gross proceeds); Isla, supra note 71 (giving the standard hourly rates of an
attorney representing a Cuban national in probate matters).

87. 31 C.F.R. § 515.319 (2011).
88. 31 C.F.R. § 515.523(c)(1) (2011).
89. See supra text accompanying notes 78-96.
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required to take depositions in Cuba, or use other discovery procedures.9"
For example, it may be necessary to depose certain individuals to
determine, among other things, the economic support that was being given
to the client/heirs, the impact of the incident and the extent of their pain and
suffering as it relates to the death of the decedent. 9 In such a situation, if
the survivor is a sibling of the decedent, he or she would only receive
whatever economic losses resulted from the death of the decedent, whereas,
if the decedent happened to be a child, the parent would be entitled to pain
and suffering for their mental anguish in losing their child, regardless of
whether or not the child was an adult. In wrongful death actions involving
the death of a child's parent, any surviving child under the age of twentyfive is entitled to recover for his or her pain and suffering under Florida
law.92
In order to carry out some of the guardian ad litem's duties, which
include determining heirs and engaging in discovery, the guardian ad litem
needs to travel to Cuba.93 Many times, the author has traveled to Cuba and
discovered heirs that were not disclosed or known to the heirs in the United
States. These events serve to illustrate the importance of being diligent in
investigating the decedent's heirs and the need to travel to Cuba to
successfully accomplish discovery tasks. However, since travel to Cuba is
restricted, with only a few exceptions,9 4 the guardian ad litem must solicit a
license to travel to Cuba from OFAC, as well as a work visa from the
Cuban government.95 The specific license must be obtained pursuant to
Section 515.318.96 Under the Regulations, there is no specific authority for
an attorney appointed as guardian ad litem to travel to Cuba to represent a
Cuban heir in blocked estates.97 In 1994, OFAC remedied the situation and
created a special license for this particular purpose based on the broad

90. Valdes & Zamora, supranote 71, at 369.
91. See id. at 370 ("The best method for obtaining discovery in Cuba is by way of
depositions."); see also FLA. STAT. § 768.21 (2011).
92. See FLA. STAT. § 768.21(3) (2011); see also FLA. STAT. § 768.18(2) (2011).
93. See Wilfredo Cancio Isla, Despite Embargo, Cubans get Inheritance, EL NUEVO
HERALD, Oct. 15, 2007.
94. U.S. DEP'T OF TREAS., OFAC, CUBA: WHAT YOU NEED TO KNOW ABOUT U.S.
http://www.treasury.gov/resourceavailable
at
CUBA,
SANCTIONS
AGAINST
center/sanctions/Programs/Documents/cuba.pdf (Jan. 24, 2012).
95. Id.; U.S. DEP'T OF STATE, CUBA COUNTRY SPECIFIC, ENTRY/EXIT REQUIREMENTS FOR
at
available
CITIZENS,
U.S.
http://travel.state.gov/travel/cispa tw/cis/cisI 097.html#entryrequirements (Apr. 29, 2010).
96. 31 C.F.R. § 515.318 (2011).
97. See 31 C.F.R. § 515.560(a) (2011) (discussing travel related transactions to, from, and
within Cuba by persons subject to U.S. jurisdiction).
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provisions of the Regulations.98 Originally, licenses were for a one-time
trip, but several years later, OFAC began issuing one-year licenses to those
guardian ad litems who were receiving regular appointments to represent
Cuban heirs.99
ISSUES INVOLVING REAL ESTATE TRANSFERS BY CUBAN NATIONALS

In cases involving the transfer of real estate, and where the decedent
did not specifically provide for the sale of the real property that it is being
devised to a designated Cuban national, there is a need to record the
transfer in the public records.' 0 A disclosure on the deed must be made
stating that the owner of the real property is a designated Cuban national
subject to the Regulations.''
This can create a nightmare for title
insurance carriers and, therefore, it is the experience of this author that, in
most cases, the Cuban national will authorize the sale of the real property
in order to convert the interest into cash and for the proceeds to be
deposited into a CBA.

98. See OFFICE OF FOREIGN ASSETS CONTROL, U.S. DEPARTMENT OF TREASURY,
COMPREHENSIVE GUIDELINES FOR LICENSE APPLICATIONS TO ENGAGE IN TRAVEL-RELATED
TRANSACTIONS INVOLVING CUBA (2011) at 18, available at http://www.treasury.gov/resource-

center/sanctions/Programs/Documents/cubatr app.pdf [hereinafter Guidelines]; see also U.S.
Cuba Inheritance Lawyers Busy Finding Heirs, HAVANA JOURNAL, Oct. 15, 2007, available at

http://havanajoumal.com/cuban-americans/entry/us-cuba-inheritance-lawyers-busy-finding-heirs/
("Cases are assigned according to a rotating list of local lawyers who receive a special OFAC
license to travel to Cuba and represent the rights of Cubans claiming inheritances in the United
States.").
99. See, e.g., 22 U.S.C.A. § 7205 (West, 2001) (granting one-year licenses for the export of
agricultural commodities, medicine, or medical devices to Cuba); Guidelines supra note 98, at 22
(citing 31 C.F.R. 515.565(b)(2)) (stating that licenses for educational exchanges not involving
academic study pursuant to a degree program are valid for one year and contain no limitation on
the amount of trips which can be taken to Cuba).
100. See Jose I. Valdes & Enrique Zamora, Obstacles EncounteredRepresenting the Interests
of Cuban Nationals in the American Courts, 15 FLA. J. INT'L L. 365, 369 (2003). Because "the

dut[y] of the guardian ad litem is to verify information," the guardian ad litem will oftentimes
need to deal with deciphering the public records of Cuba. Id.This will involve traveling to the
relevant jurisdiction in Cuba and obtaining copies of the records. Id.Sometimes, records need to
be obtained from third parties. Id. at 370. But when the third party refuses for whatever reason to
provide the records, it may be necessary to hire a Cuban lawyer and utilize the Cuban legal
system to reach the documents. Id.
101. See id at 368. "The OFAC, in conjunction with local court systems, has implemented a
system for identifying cases involving Cuban heirs. When an estate is opened, the lawyer must
disclose it in the petition for administration and advise the clerk of the court that Cuban heirs are
involved." Id
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ACCOUNTS ABANDONED BY THE TITLEHOLDER

At the time the Regulations came into effect, there were a number of
bank accounts that had been opened by Cuban nationals in domestic banks,

some of which were abandoned after the diplomatic relations with Cuba
were severed and travel restrictions imposed. 10

2

As required by law, in

most states, those accounts were subsequently turned over to the unclaimed
or abandoned property division of each individual state. 103
Section 515.205(f) of the Regulations, requires that interest on the
abandoned property be paid by the State prior to effectuating transfer. 04
Section 515.554 specifically deals with the transfers of abandoned property
under state laws. This section requires that any property acquired by an
estate, pursuant to an abandoned account, is identified as a blocked account
under the Regulations and a separate index of these blocked accounts are

required to be maintained by the state agency.'0 5 However, pursuant to
section 515.205(f) of the Regulations, the state is required to pay interest
on the abandoned accounts held in custody of state agencies because they
are categorized as abandoned or unclaimed property. 06
' The interest on the
accounts should not be less than the maximum rate payable on the shortest
time deposit available at any domestic bank in the state. 07

102. See Sardino v. Federal Reserve Bank, 361 F.2d 106, 108-09 (2d Cir. 1966). In Sardino,
the plaintiff Sardino, was a Cuban national residing in Havana, Cuba, but held a savings account
in a New York bank. Id. at 108. Sardino had a son who had died in New York. Id. Due to his
son's death, the New York account held thousands of dollars in proceeds from his son's life
insurance policy. Id. The court observed that the bank could not remit the funds to Sardino in
Cuba because "the Cuban Assets Control Regulations, 31 C.F.R. § 515.201, issued pursuant to
the Trading with the Enemies Act, § 5(b)(1), 50 U.S.C. App. § 5(b)(l), prohibited transfers
outside the United States of property owned by Cuban nationals except with specific
authorization." Id. at 108-09.
103. See Cuban Assets Control Regulations, 31 C.F.R. § 515.554 (2012) available at
http://www.treasury.gov/res ource-center/sanctions/Documents/3 Icfr515.pdf.
104. Cuban Assets Control Regulations, 31 C.F.R. § 515.205(f) (2012) available at
http://www.treasury.gov/res ource-center/sanctions/Documents/31 cfr515,pdf.
But see CAL.
FILING OF CLAIM; FORM; CONSIDERATION; INTEREST; "OWNER" DEFINED § 1540(c) (West 2006)
("[No] interest shall be payable on any claim paid under this chapter").
105. See Cuban Assets Control Regulations, 31 C.F.R. § 515.554 (2012) available at
http://www.treasury.gov/res ource-center/sanctions/Documents/3 1cfr515.pdf.
106. See 31 C.F. R. § 515.205(f) (2011). But see CAL. CIV. PROC. § 1540(c) (as amended by
2003 Cal. Stats. Ch. 228 § 8).
107. See 31 C.F. R. § 515.205(f). This author has successfully obtained, in three different
cases, a substantial amount of interest that, because of the number of years that had transpired
since the property was abandoned, was larger than the original amount of the deposit.
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One notable exception is California, which has taken the position that
no interest shall be paid on abandoned property, subject to the Regulations,
held by the state.' 0
ESTATE PLANNING ISSUES

It is important for estate planners to be informed of when a client
intends to designate beneficiaries who are Cuban nationals residing in
Cuba. This information will ensure that all the planning documents are in
compliance with the Regulations.' °9 Pursuant to Section 515.524, a
personal representative, trustee or co-trustee of a trust that includes one or
more individuals who are designated nationals having a beneficial interest
or otherwise, must ensure that a distributive share of the principal or
income to a designated blocked national be made by depositing it in a
blocked account in a domestic bank in the name of the Cuban national who
is the ultimate beneficiary." 0 Therefore, the client must understand that the
funds devised to the Cuban national will be segregated from the trust
corpus and placed in a CBA subject to the limitations of remittances.] 1 In
addition, a trustee cannot act upon instructions from blocked Cuban
nationals pursuant to section 515.524(c). The application of this section is
limited, according to 515.224(d), to a trust that is established by gift,
donation, or bequest of entities, and does not apply to trusts established in
businesses, or for commercial purposes. There are specific penalties for a
trustee that fails to comply with the requirements of the Regulations. It is
important for estate planners to also advise their clients that only the share
of an estate devised to a designated national will be blocked. The
remaining portion of the estate devised to non-designated nationals will
not. It is also important for estate planners to be aware that a power of
attorney is void, to the extent that it attempts to transfer any interest that a
108. See CAL. CIV. PROC. § 1540(c) (as amended by 2003 Cal. Stats. Ch. 228 § 8); Cal. B.
An., Assemb. B. 1756, Sen. 2003-2004 Reg. Sess. (Cal. 2003) (stating that the purpose of the
2003 amendment to §1540(c) of the California Code of Civil Procedure was to save the State
approximately twelve million dollars annually. But see FLA. STAT. §717.121 (2011) (stating
"the owner is entitled to receive from the department any dividends, interest, or other increments
realized or accruing on the property at or before liquidation or conversion thereof into money.").
109. See generally 31 C.F.R. §§515.523-.524 (2011) (outlining rules and regulations
regarding the administration of certain trusts and estates to which a Cuban national is a
beneficiary to, including decedent estates); Jose I. Valdes & Enrique Zamora, Obstacles
Encountered Representing the Interests of Cuban Nationals in the American Courts, FLA. J.
INT'L L. 365, 367-69 (discussing the process for preparing an estate plan for client beneficiaries
who are Cuban nationals residing in Cuba).
110. See 31 C.F.R§515.524 (2011).
111. See 31 C.F.R. § 515.570(f)(2011).
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designated national can have in any property in the United States. 1"2 In
addition, a Cuban national is not permitted to waive or disclaim any interest
in any estate of the decedent since such waiver will be tantamount to a
transfer of property, which is prohibited by the Regulations." 3
JOINT BANK ACCOUNTS

Section 515.551 of the Regulations discusses the topic of joint bank
accounts. "1 4 Joint bank accounts in which one or more of the joint account
holders is a blocked Cuban national can be unblocked only pursuant to a
Assets in such accounts, without survivorship
specific license. 115
provisions, can be unblocked after application from a non-blocked
applicant, and upon proof of beneficial ownership." 6 If the account has
survivorship provisions, only the share of the non-blocked beneficiary can
be unblocked.'
In accounts between husband and wife, if one spouse is
not blocked, then only fifty percent of the account will be blocked." 8
UNBLOCKING OF FUNDS BELONGING TO A BLOCKED CUBAN NATIONAL

A blocked Cuban national who subsequently becomes a resident of
the United States, any authorized North American territories, or any other
developing countries (except Iran and North Korea), as defined in the
Regulations, can apply for a specific license to unblock his or her funds." 9
In addition, upon the death of a blocked Cuban national who has unblocked
heirs, a regular probate of the estate will be required and the funds will
become unblocked pursuant to Section 515.522.120

112. See 31 C.F.R. § 515.529(b) (2011); 31 C.F.R. § 515.201(b) (2011).)
113. See 31 C.F.R. § 515.523(c), 515.523(e) (2011); Department of Homeland Security,
Cuba: What You Need to Know About U.S. Sanctions Against Cuba, (Jan. 2012) available at

(explaining
http://www.treasury.gov/resource-center/sanctions/Programs/Documents/cuba.pdf
the rights of Cuban nationals residing outside of Cuba).
114. 31 C.F.R. § 515.551 (2011).
115. See 31 C.F.R. § 515.551(a).
116. See31 C.F.R. § 515.551(a)(1).
117. See 31 C.F.R. § 515.551(a)(2). Such licenses are issued on the basis of the applicant's
assertions of beneficial ownership interest without the requirement of independent evidence. Id.
118. See 31 C.F.R. § 515.551(a)(3). These accounts are blocked if one spouse resides in
Cuba. See id. If fifty percent of the account has been unblocked, and the spouse who is blocked
passes away, the surviving spouse may be entitled to the unblocking of the remainder under §
515.522. Id.
119. See31 C.F.R. § 515.505(b)(2011).
120. See 31 C.F.R. § 515.522(a) (2011).
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III. COMPLEXITY OF REPRESENTING CUBAN HEIRS
DIFFERENT RULES UNDER CUBAN LAW AND U.S. LAW AS IT RELATES
SPECIFICALLY TO PROBATE

The law in Cuba greatly differs from that of the United States. For
example, in Cuba, there is no subpoena power in civil cases to compel the
testimony of witnesses. 121 Also, Cuban law recognizes a common law
marriage, "' which is not currently recognized in Florida, but is recognized
in several other jurisdictions.' 2 3 Cuban law defines common law marriage
as:
[T]he voluntary established union between a man and a woman, who
are legally fit to marry, in order to live together. It is based on full
equality of rights and duties for the partners, who must see to the
support of the home and the integral education of their children
24
through a join effort compatible with the social activities of both.1

When the stable marital union is not unique because either spouse
was united in a prior common law marriage, the marriage where the person
acted in good faith and had children born from that union shall have full
legal effects. 125 This may result in the existence of unknown surviving
spouses in Cuba, which makes the determination of heirs all the more

difficult. 126
To further complicate matters, in Cuba it is possible to establish a
marriage after a putative spouse has died. 127 The guardian ad litem
sometimes must investigate whether or not the decedent, who was
previously married in Cuba, had obtained a valid divorce before leaving
121. See FED. R. Civ. P. 45. The rule commands the witness's attendance for the purposes of
depositions, hearings, and trial. Id.
122. See Warren v. Warren, 73 Fla. 764, 787-89 (Fla. 1917).
123. FLA. STAT. ANN. § 741.211 (WEST 2011); see Common Law Marriage in Florida,
FLDIVORCEONLINE.COM,
http://www.fldivorceonline.com/flpages/Alimony/commonlawmarriage.asp (last visited Feb. 17,
2012) (listing states which still recognize common law marriages). But see American Airlines,
Inc. v. Mejia, 766 So. 2d 305, 307-09 (Fla. 4th Dist. Ct. App. 2000) (holding that Florida will
respect a common law marriage validly created in a jurisdiction recognizing common law
marriage).
124. CONSTITUCION DE LA REPUBLICA DE CUBA (190t) (Constitution) Chp. IV, art. 36
(Cuba).
125. See id. at art. 37.
126. See generally Thomas v. McGriff, 629 S.E.2d 359, 360 (S.C. 2006) (determining
whether a common law marriage exists, and if so who are the appropriate heirs).
127. See Matthews v. Britton, 303 F.2d 408, 410 (D.C. Cir. 1962) (established that a common
law marriage existed between husband and wife after wife's death, and allowed for the husband
to claim benefits).
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Cuba and remarrying in the United States.' 28 The author has been involved
in several cases in which the Cuban resident leaves Cuba, does not obtain a
divorce, and proceeds to re-marry in the United States. These are a few
matters that illustrate the significant differences between Cuban and U.S.
law relating to probate matters.

IV. CONCLUSION
The primary goal of OFAC is to administer and enforce economic
sanctions against all targeted foreign countries.' 29 The Regulations were
issued in order to deprive the Cuban government of U.S. dollars. 30 In
blocking access to property, the Regulations effectively prohibit anyone
subject to U.S. jurisdiction from dealing with any property in which Cuba
or Cuban nationals have an interest. 31 As discussed herein, the restrictions
pose many difficulties when Cuban nationals attempt to receive their
inheritance. 132 Although our entire country must abide by the many rules
regarding our embargo with Cuba, the restrictions substantially affect the
communities in South Florida, particularly Miami-Dade County' 33 As
128. See A Publication of the Office of Legislative Legal Services, Common Law Marriage
2011),
24,
(Aug.
http://www.state.co.us/gov dir/leg dir/olls/PDF/COMMON%20LAW%20MARRIAGE.pdf ("If
a couple married by common law wishes to end their marriage, they must get divorced in the
same manner as a couple married in a ceremony.").
129.

UNITED STATES DEPARTMENT OF TREASURY, ABOUT Us -TERRORISM

AND FINANCIAL

ASSETS
CONTROL,
OF
FOREIGN
OFFICE
INTELLIGENCE:
http://www.treasury.gov/about/organizational-structure/offices/Pages/Office-of-Foreign-AssetsControl.aspx (last visited Feb. 27, 2012).
The Office of Foreign Assets Control (OFAC) of the US Department of the Treasury
administers and enforces economic and trade sanctions based on US foreign policy
and national security goals against targeted foreign countries and regimes, terrorists,
international narcotics traffickers, those engaged in activities related to the
proliferation of weapons of mass destruction, and other threats to the national
security, foreign policy or economy of the United States.
Id.
130. See Cuban Assets Control Regulations, 31 C.F.R. § 515.201 (2012).
131. Id.at § 515.201(b)(1)-(2).
132. See Cuba: What You Need to Know about the U.S. Embargo, 31 C.F.R. § 515.201
(see
(2012), http://www.treasury.gov/resource-center/sanctions/Programs/Documents/cuba.txt
area under F. Remittances from blocked accounts and XI. Estates).
133. See Cuban Asset Control Regulations, 15 C.F.R. §§ 515.329-30 (2010) (listing those
persons or organizations whom the regulations apply to; namely, persons or organizations subject
to United States jurisdiction, or persons within the United States); Cuba Sanctions, U.S. DEPT. OF
THE TREASURY, http://www.treasury.gov/resource-center/sanctions/Programs/pages/cuba.aspx
(last updated Jan. 25, 2012, 4:21 PM) (declaring that sanctions against Cuba apply to: " all U.S.
citizens and permanent residents," irrespective of their location; "all persons and organizations"
actually located in the United States; and "all branches and subsidiaries of U.S. organizations
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waves of Cuban immigrants continue to flow into our community, the
Cuban embargo and its many prohibitions affect more and more individuals
every day'34

In dealing with blocked estates, all parties must abide by the Cuban
Assets Control Regulations. 135 Particularly in Miami-Dade County, Florida
and Broward County, Florida, the probate judge administering the
decedent's estate appoints a guardian ad litem to represent the interests of a
Cuban national's inheritance 136 The guardian ad litem's role is crucial, as
he or she determines heirs, engages in discovery, and travels to Cuba to
meet with heirs. 137 When real property, abandoned property, or joint bank
accounts are involved, the guardian ad litem's responsibilities become
more complex. 138 A Cuban national has the opportunity to access and
eventually receive his or her inheritance through the efforts of an appointed
guardian ad litem. 139 Despite the complexities of the Cuban embargo particularly with respect to inheritances - federal and state laws protect the
interests of Cuban nationals by allowing them to receive their rightful
inheritances. 140

throughout the world"). See also supra text accompanying notes 26-28, 33-35. See generally
Margot
Pepper,
The
Costs
of
the
Embargo,
DOLLARS
&
SENSE,
http://www.dollarsandsense.org/archives/2009/0309pepper.htm
(last visited Feb. 23, 2012)
(observing that U.S. taxpayers are adversely affected by the Cuban embargo because of lost sales
or exports, which range from S1.2 to $4.84 billion in estimated economic losses per year).
134. See 15 C.F.R. §§ 515.204 (declaring that persons subject United States jurisdiction are
exempt from purchasing, importing, or otherwise dealing in merchandise of Cuban origin, or
dealing with products going through the channels of Cuban commerce); supra text accompanying
notes 12, 18-20,3 3-35, 43-44, 70-71.
135. See supra text accompanying notes 21-22, 33-35, 63, 79-80.
136. See supra text accompanying notes 70-74, 77-80.
137. See supra text accompanying notes 73, 81-83, 89-91, 100-01,103-05.
138. See supra text accompanying notes 86-88, 111-21, 130-34.
139. See supra text accompanying notes 70-74, 78-82.
140. See supra text accompanying notes 26-34, 70-74, 78-83.

Revival of Age of Antidumping and Countervailing Duty Cases
Scott Maberry & Lisa Mays,
National Law Review
Wednesday, August 17, 2016
For the first time since the era of pagers, dial-up, and Y2K hysteria, U.S. trade remedy cases are experiencing a
resurgence. Under U.S. law, U.S. producers of goods may petition the U.S. government to impose extra tariffs on
the import of competing goods deemed to be traded unfairly.
For the first few years of the resurgence, it flew under the radar. But by the second half of 2016, a clear trend has
emerged, and the U.S. government has signaled that these trade remedies cases are here to stay. Last year, over
twice as many antidumping cases were initiated than in 2009.
Under these laws, dumping is defined as selling imported goods at less than a calculated “fair value.” Antidumping
duties are imposed to deter dumping by effectively raising the price of the imports found to be unfairly traded.
Similarly, when imported goods are found to be subsidized by a foreign government, “countervailing duties” may be
imposed to deter foreign subsidies, again by effectively raising the price of the subsidized imports. Geeks in the field
(like us) refer to the two types of cases together as “AD/CVD” cases, for “antidumping” and “countervailing duties.”
Cases are initiated upon petition of the affected U.S. industry, and investigated by the U.S. International Trade
Commission and the U.S. Department of Commerce.
2016 has ushered in a further surge of AD/CVD cases. Most recently, the U.S. government has announced
investigations of several steel products from China. Recent AD/CVD cases against steel imports from China
imposed ad valorem duties in excess of 250 percent. For reference, in 2015, China exported over 100 million tons of
steel.
Chinese imports are not the sole target of these cases. In May 2016, the government initiated an antidumping
investigation of carbon and alloy steel cut-to-length plate from Austria, Belgium, Brazil, China, France, Germany,
Italy, Japan, South Korea, South Africa, Taiwan, and Turkey. In July 2016, the Department issued final
determinations imposing antidumping duties on cold-rolled steel from seven countries.
Other imports under investigation include products as diverse as shrimp and rubber.
What explains the recent increase in AD/CVD cases? One simple reason is that as the U.S. economy has slowly
recovered, imports have been increasing. Secondly, changes in U.S. law have made it somewhat easier for U.S.
producers to prevail in AD/CVD cases. In particular, the Trade Preferences Extension Act of 2015 made it
significantly easier for the ITC to find an injury has occurred, which is a prerequisite for an AD or CVD action.
Regardless of the reason, we expect the growth of AD/CVD cases will continue for many years to come. We’ll be
here to help make sense of it all for our throngs of loyal readers. And someday we’ll look back at 2016 as the year of
Snapchat, Pirate Bay, and trade remedies.
Copyright © 2017, Sheppard Mullin Richter & Hampton LLP.

RECENT INTERNATIONAL DECISION
INTERNATIONAL TRADE LAW — ROLE OF DISPUTE SETTLEMENT DECISIONS IN WTO LAW — WTO APPELLATE BODY REAFFIRMS WTO-INCONSISTENCY OF “ZEROING.” — Appellate
Body Report, United States—Final Anti-Dumping Measures on
Stainless Steel from Mexico, WT/DS344/AB/R (Apr. 30, 2008).
The precedential nature of World Trade Organization dispute settlement jurisprudence has long been a subject of imprecision. Although the conclusions of adopted WTO panel1 and Appellate Body2
reports are formally binding only with regard to the particular matter
and parties in a given dispute, the reports are regularly cited by third
parties in advancing legal arguments or supporting conclusions. This
practice has given rise to the organic development of substantive and
procedural doctrine.3 While the Appellate Body has observed that adherence to prior Appellate Body rulings by WTO panels is “appropriate” and “expected,”4 the status of the reports as formally nonbinding
has left open the potential for panels to depart from settled Appellate
Body jurisprudence as a matter of simple disagreement. Recently, in
US—Stainless Steel (Mexico),5 the Appellate Body reversed a panel
report that had departed from the Appellate Body’s dumping6 juris–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
1 In WTO dispute settlement, panels are established on an ad hoc basis at the request of a
complaining Member and are typically composed of three panelists. See Understanding on Rules
and Procedures Governing the Settlement of Disputes arts. 6.1, 8.5, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization [hereinafter WTO Agreement], Annex 2,
Legal Instruments—Results of the Uruguay Round, 33 I.L.M. 1226 (1994) [hereinafter DSU].
2 The Appellate Body is a standing body of seven members who are appointed for four-year
terms. Id. arts. 17.1–.2. Three Appellate Body members serve on each case. Id. art. 17.1.
3 See Raj Bhala, The Precedent Setters: De Facto Stare Decisis in WTO Adjudication (pt. 2),
9 J. TRANSNAT’L L. & POL’Y 1, 4 (1999).
4 Appellate Body Report, United States—Sunset Reviews of Anti-Dumping Measures on Oil
Country Tubular Goods from Argentina, ¶ 188, WT/DS268/AB/R (Nov. 29, 2004) [hereinafter Appellate Report, US—Oil Country].
5 Appellate Body Report, United States—Final Anti-Dumping Measures on Stainless Steel
from Mexico, WT/DS344/AB/R (Apr. 30, 2008) [hereinafter Appellate Report, US—Stainless Steel
(Mexico)].
6 Under WTO law, a product is “dumped” when it is “introduced into the commerce of another country at less than its normal value.” Agreement on Implementation of Article VI of the
General Agreement on Tariffs and Trade 1994 art. 2.1, Apr. 15, 1994, WTO Agreement [hereinafter Anti-Dumping Agreement], available at http://www.wto.org/english/docs_e/legal_e/19-adp.pdf.
To determine whether a product has been dumped, a Member typically compares the export price
of the product with the average price of the product when sold in the ordinary course of trade in
the exporter’s home market — the latter being a standard proxy of “normal” value. Id. When a
Member determines that such “dumping” has caused or threatened material injury to domestic
industry, id. art. 3 n.9, the Anti-Dumping Agreement allows the Member to put in place an antidumping duty, id. art. 9.1. As the size of the duty cannot exceed the overall margin of dumping,
id. art. 9.3, the method for calculating the dumping margin largely determines the size of the permissible anti-dumping duty.
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prudence by finding “simple zeroing,”7 a method of calculating dumping margins, consistent with the General Agreement on Tariffs and
Trade 19948 (GATT) and the WTO Anti-Dumping Agreement.9 The
Appellate Body was also asked to determine whether the panel had
violated the Dispute Settlement Understanding10 (DSU) in departing
from settled Appellate Body conclusions. Although the Appellate
Body formally declined to rule on the issue, its discussion of WTO jurisprudence, viewed in the context of prior and subsequent case law,
suggests a potential strengthening of the doctrinal expectation that
panels will adhere to Appellate Body reports.11
In October 2006, Mexico requested the formation of a WTO panel
to challenge the use of zeroing by the United States.12 Mexico challenged the use of simple zeroing “as such” and “as applied” in five periodic reviews13 of dumping margins for stainless steel products from
Mexico.14 Cognizant of the fact that the Appellate Body had found zeroing impermissible in US—Zeroing (EC)15 and US—Zeroing (Japan),16 Mexico urged the panel to adopt two key interpretations devel–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
7 “Zeroing” is a controversial method for calculating dumping margins. The zeroing methods
used by the United States in this case compare the weighted average normal value of the product
to either the price of individual export transactions (under “simple zeroing”) or the weighted average export price of each model of the product (under “model zeroing”). Appellate Report, US—
Stainless Steel (Mexico), supra note 5, ¶ 2 nn.3 & 7. Where the export price is lower than the
normal value in one of these intermediate comparisons, a dumping margin is computed; where the
export price is higher than the normal price, the margin is set to zero. Id. The result is that in
any investigation where there is a negative margin for at least one such intermediate comparison,
zeroing increases the aggregate margin of dumping.
8 General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, WTO Agreement, Annex 1A,
Legal Instruments—Results of the Uruguay Round vol. 1, 33 I.L.M. 1154 (1994).
9 See Anti-Dumping Agreement, supra note 6.
10 See DSU, supra note 1.
11 The potential ramifications for future panels were raised in the trade press following a subsequent decision on the issue. See generally Jamie Strawbridge, Zeroing Panel Rules Against U.S.
in Explicit Deference to Appellate Body, INSIDE U.S. TRADE, Oct. 3, 2008, at 1.
12 Panel Report, United States—Final Anti-Dumping Measures on Stainless Steel from Mexico, ¶¶ 1.2, 2.1, WT/DS344/R (Dec. 20, 2007) [hereinafter Panel Report, US—Stainless Steel
(Mexico)].
13 A “periodic review” is a review of the amount of anti-dumping duties assessed in the initial
investigation to determine final liabilities. See Appellate Report, US—Stainless Steel (Mexico),
supra note 5, ¶ 2 n.7.
14 Panel Report, US—Stainless Steel (Mexico), supra note 12, ¶ 3.1. Mexico also challenged
the use of model zeroing “as such” and “as applied” in a U.S. investigation of the same products,
and the panel found model zeroing impermissible under Article 2.4.2 of the Anti-Dumping
Agreement. See id. ¶ 7.61. The United States had already abandoned the use of model zeroing
and did not appeal the issue. Id. ¶ 7.44.
15 Appellate Body Report, United States—Laws, Regulations and Methodology for Calculating
Dumping Margins (“Zeroing”), ¶ 263, WT/DS294/AB/R (Apr. 18, 2006) [hereinafter Appellate
Report, US—Zeroing (EC)].
16 Appellate Body Report, United States—Measures Relating to Zeroing and Sunset Reviews,
¶ 190, WT/DS322/AB/R (Jan. 9, 2007) [hereinafter Appellate Report, US—Zeroing (Japan)].
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oped in those cases. The panel declined, adopting instead the reasoning developed by the panel in US—Zeroing (Japan)17 — a line of legal
argument that the Appellate Body subsequently rejected in that case.18
First, the panel rejected Mexico’s contention that a Member must
evaluate a product under investigation “as a whole,” finding that the
treaty language cited by Mexico did not compel such a conclusion.19
Second, the panel was not convinced that an importer- or transactionspecific calculation of dumping margins was inconsistent with the
GATT and the Anti-Dumping Agreement.20 The panel concluded that
the U.S. reading was at least “permissible” under the special standard
of review in the Anti-Dumping Agreement,21 and accordingly found
simple zeroing consistent with the legal texts.22
The Appellate Body reversed.23 Reviewing the text of the relevant
provisions, the Appellate Body found that the export-oriented language of Article VI of the GATT and Article 2 of the Anti-Dumping
Agreement confirmed the exporter-specific nature of dumping,24 and it
thus rejected the panel’s conclusion that an importer- or transactionspecific concept of dumping was a permissible reading.25 Echoing
US—Zeroing (Japan), the Appellate Body reasoned in turn that the
broad requirement of Anti-Dumping Agreement Article 9.3 — that
“the anti-dumping duty shall not exceed the margin of dumping as established under Article 2”26 — would be violated by discarding negative margins of dumping under simple zeroing, and it reiterated that
a product must be assessed “as a whole.”27 The Appellate Body
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
17 See Panel Report, United States—Measures Relating to Zeroing and Sunset Reviews,
WT/DS322/R (Sept. 20, 2006) [hereinafter Panel Report, US—Zeroing (Japan)].
18 See Appellate Report, US—Zeroing (Japan), supra note 16, ¶¶ 108–111.
19 Panel Report, US—Stainless Steel (Mexico), supra note 12, ¶¶ 7.117, 7.119. Mexico noted
the focus on the “product” in the dumping provisions of Article 2.1 of the Anti-Dumping Agreement and Articles VI:1 and VI:2 of the GATT. Executive Summary of the First Written Submission of Mexico, Panel Report, US—Stainless Steel (Mexico), supra note 12, Annex A-1, ¶ 13.
20 Panel Report, US—Stainless Steel (Mexico), supra note 12, ¶ 7.124. In addition to contextual support for this reading in the provisions governing duty determination, id. ¶ 7.131, the panel
reasoned that if Mexico’s view were accepted, a provision in Anti-Dumping Agreement Article
2.4.2 that allows weighted average normal values to be compared to individual transactions (“Wto-T”) would be mathematically equivalent to the method of comparing weighted average values
(“W-to-W”), and thus “inutile,” id. ¶ 7.136.
21 When a provision “admits of more than one permissible interpretation, the panel shall find
the [Member’s] measure to be in conformity with the [Anti-Dumping] Agreement if it rests upon
one of those permissible interpretations.” Anti-Dumping Agreement, supra note 6, art. 17.6(ii).
22 Panel Report, US—Stainless Steel (Mexico), supra note 12, ¶ 7.143.
23 Appellate Report, US—Stainless Steel (Mexico), supra note 5, ¶ 165.
24 Id. ¶ 86.
25 Id. ¶¶ 94–95, 98–99.
26 Anti-Dumping Agreement, supra note 6, art. 9.3.
27 Appellate Report, US—Stainless Steel (Mexico), supra note 5, ¶¶ 102, 106. Regarding the
mathematical equivalence argument, the Appellate Body noted that if the time periods used for
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accordingly found simple zeroing impermissible “as such” and “as
applied.”28
In addition to its zeroing claims, Mexico argued that the panel had
acted inconsistently with Article 11 of the DSU by interpreting the
treaty text in ways that had been expressly rejected by the Appellate
Body in prior reports addressing identical issues of law.29 Mexico
claimed that in so doing, the panel had violated its obligation under
Article 11 to assist the Dispute Settlement Body (DSB) “in discharging
its responsibilities under the DSU.”30
The Appellate Body observed that the first sentence of Article 11 of
the DSU states that “[t]he function of panels is to assist the DSB in
discharging its responsibilities.”31 While the second sentence instructs
the panel to make an “objective assessment of the matter before it,”
that sentence begins with the term “[a]ccordingly,” creating a link to
the first sentence.32 The Appellate Body moreover concluded that the
meaning of “[t]he function of the panels” is informed by DSU Article 3,
which makes the provision of “security and predictability to the multilateral trading system” a broad objective of dispute settlement.33
Although the Appellate Body acknowledged that its reports do not
create formally binding precedent, it rejected the implication that panels “are free to disregard the legal interpretations and the ratio decidendi” in those reports,34 and noted that “the relevance of clarification
contained in [its reports] is not limited to the application of a particular provision in a specific case.”35 The Appellate Body further observed that, in practice, subsequent panels and parties to dispute settlement, as well as national legislatures, often rely on the reports.36
The goal of “security and predictability” in DSU Article 3.2 thus “implies that, absent cogent reasons, an adjudicatory body will resolve the
same legal question in the same way in a subsequent case.”37 Despite
“deep[] concern[]” with the panel’s departure from Appellate Body ju–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
weighted average normal values in W-to-W and W-to-T were different, as was in fact the case in
U.S. periodic reviews, the mathematical equivalence would not hold. Id. ¶ 126.
28 Id. ¶¶ 134, 139.
29 Id. ¶ 19.
30 Id.
31 Id. ¶ 155 (quoting DSU, supra note 1, art. 11) (alteration in original) (internal quotation
marks omitted).
32 Id. ¶ 156 (quoting DSU, supra note 1, art. 11) (internal quotation marks omitted).
33 Id. ¶ 157 (quoting DSU, supra note 1, arts. 3, 11) (alteration in original) (internal quotation
marks omitted).
34 Id. ¶ 158.
35 Id. ¶ 161.
36 Id. ¶ 160. The Appellate Body also noted that “the hierarchical structure contemplated in
the DSU” was motivated by the Members’ desire to strengthen dispute settlement and provide
consistency. Id. ¶ 161.
37 Id. ¶ 160 (internal quotation marks omitted).
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risprudence and the “serious implications” for dispute settlement, the
Appellate Body declined to determine whether the panel had violated
the DSU, attributing the panel’s conclusions to a “misguided understanding of the legal provisions at issue.”38
At first blush, US—Stainless Steel (Mexico) appears to be a facsimile of prior cases addressing zeroing: the same legal claims were
raised against the United States, the same conclusions were reached by
the panel, and the Appellate Body again reversed on much the same
grounds. Few expected the Appellate Body to rule otherwise. Yet the
panel’s rejection of settled Appellate Body jurisprudence and its reliance upon theories that had been expressly rejected by the Appellate
Body forced to light fundamental questions about the precedential nature of Appellate Body rulings.
The status of prior rulings in WTO law has been grounded in the
principle of international law that international tribunals’ decisions do
not represent binding precedent, but are limited to providing persuasive evidence of the law.39 In the landmark 1996 dispute Japan—Alcoholic Beverages II,40 the Appellate Body concluded that, as a formal
matter, adopted panel reports bind only the particular dispute and parties before the panel;41 the Appellate Body later ruled that the same
principle applies to adopted Appellate Body reports.42 In support of
this conclusion, the Appellate Body in Japan—Alcoholic Beverages II
cited Article IX:2 of the WTO Agreement,43 which provides that “[t]he
Ministerial Conference and the General Council shall have the exclusive authority to adopt interpretations of this Agreement and of the
Multilateral Trade Agreements.”44 The tension between this formal
nonbindingness and the “legitimate expectations” created by the reports was already apparent, however, and the Appellate Body accordingly stressed the importance of the reports to the GATT acquis.45
Subsequent Appellate Body rulings have suggested a presumption
that WTO panels will adhere to Appellate Body findings. In the 2004
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
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Id. ¶ 162.
See RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 103 cmt. b (1986); Raj Bhala, The Myth About Stare Decisis and International Trade
Law (pt. 1), 14 AM. U. INT’L L. REV. 845, 863–68 (1999).
40 Appellate Body Report, Japan—Taxes on Alcoholic Beverages, WT/DS11/AB/R (Oct. 4,
1996) [hereinafter Appellate Report, Japan—Alcoholic Beverages II].
41 Id. § E.
42 Appellate Body Report, United States—Import Prohibition of Certain Shrimp and Shrimp
Products: Recourse to Article 21.5 of the DSU by Malaysia, ¶¶ 108–109, WT/DS58/AB/RW (Oct.
22, 2001); see also PETER VAN DEN BOSSCHE, THE LAW AND POLICY OF THE WORLD
TRADE ORGANIZATION 54 (2008).
43 WTO Agreement, supra note 1.
44 Appellate Report, Japan—Alcoholic Beverages II, supra note 40, § E (emphasis added)
(quoting WTO Agreement, supra note 1, art. IX:2) (internal quotation marks omitted).
45 Id.
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case US—Oil Country Tubular Goods Sunset Reviews,46 the Appellate
Body concluded that “following the Appellate Body’s conclusions in
earlier disputes is not only appropriate, but is what would be expected
from panels, especially where the issues are the same.”47 Scholars’
characterizations of the precedential force of Appellate Body rulings
on panel decisions have ranged from that of “nonbinding precedent” —
akin to courts of the same level in the United States48 — to the suggestion that a system of de facto stare decisis may already exist.49
Evidence from the zeroing cases demonstrates that panels have not
felt as bound by Appellate Body reports as would be expected in a de
facto system of vertical stare decisis. The panel in US—Zeroing (Japan), for example, felt free to reach conclusions contrary to those of
the Appellate Body in US—Zeroing (EC)50 on the same issue of law,
and it did so with relatively little discussion of the departure.51 When
the Appellate Body later reversed the panel report, it made no mention
of the panel’s failure to adhere to the prior ruling. For reasons similar
to those cited by the panel in US—Zeroing (Japan), the panel in US—
Stainless Steel (Mexico) found it appropriate to reach conclusions contrary to prior Appellate Body rulings, even when the theories it
adopted had been expressly rejected by the Appellate Body.52
The Appellate Body’s response in US—Stainless Steel (Mexico)
underscored the importance of adherence to prior jurisprudence by
emphasizing the WTO’s overarching interest in security and predictability.53 If US—Oil Country made reliance on prior jurisprudence
“expected,” rather than merely “appropriate,” US—Stainless Steel
(Mexico) appears to have gone a step further in making it an implicit
requirement of Article 3.2 of the DSU, absent “cogent reasons” for acting otherwise. Moreover, in marked contrast to the Appellate Body’s
statement in US—Oil Country, the Appellate Body took the additional
step of grounding the cogent reasons standard in the text of the DSU
— a step that suggests implications beyond the zeroing line of cases.
Although the report acknowledged the formally nonbinding nature of
reports, the emphasis of its discussion of reliance interests, stability of
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
46
47
48

Appellate Report, US—Oil Country, supra note 4.
Id. ¶ 188.
David Palmeter & Petros C. Mavroidis, The WTO Legal System: Sources of Law, 92 AM. J.
INT’L L. 398, 401 (1998).
49 See Bhala, supra note 3, at 15.
50 Appellate Report, US—Zeroing (EC), supra note 15.
51 In a footnote, the panel in US—Zeroing (Japan) noted the nonbinding nature of adopted
reports, the panel’s obligation under the DSU to make objective assessments of facts and of Members’ conformity with the agreements, and the provision of Article 3.2 of the DSU that rulings
“cannot add to or diminish the rights and obligations” of Members. See Panel Report, US—
Zeroing (Japan), supra note 16, ¶ 7.99 n.733.
52 See Panel Report, US—Stainless Steel (Mexico), supra note 12, ¶¶ 7.101–.106.
53 See Ernst-Ulrich Petersmann, Judging Judges, 11 J. INT’L ECON. L. 827, 841 (2008).
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legal interpretation, and the hierarchical structure of the dispute settlement system54 was decidedly on narrowing the circumstances in
which a panel may depart from prior Appellate Body rulings.
While any inference of a doctrinal shift in the weight accorded to
Appellate Body reports awaits a broad body of empirical evidence, the
first decision to subsequently address the issue was particularly notable. In US—Continued Zeroing,55 a panel was again asked to rule on
the permissibility of the use of simple zeroing in U.S. periodic reviews.
The European Community (EC) claimed violations of the GATT and
Anti-Dumping Agreement on nearly identical grounds to those of Mexico in US—Stainless Steel (Mexico).56 In evaluating the key arguments, the panel noted that it generally agreed with the views of the
panel report in US—Stainless Steel (Mexico), quoting and citing that
report at length.57 In a remarkable turn, however, the panel concluded
after a discussion of the role of jurisprudence in the WTO — a discussion that included citations to the Appellate Body report in US—
Stainless Steel (Mexico) — that it would nonetheless follow the Appellate Body ruling, and it found the United States in violation.58
This case is significant in that it suggests the possibility that US—
Stainless Steel (Mexico) has shifted WTO doctrine regarding adherence to Appellate Body reports. It is important to recognize, however,
that there are a number of ways in which US—Continued Zeroing
might be understood, with differing implications for future disputes.
One possibility is that the panel in US—Continued Zeroing found the
Appellate Body’s reading of the DSU text persuasive with respect to
precedent and accordingly afforded greater weight to prior Appellate
Body findings on zeroing.59 The structure of the panel report is consistent with such an inference: the panel concluded from its review of
US—Stainless Steel (Mexico) that it needed to conduct its own review
as to the role of the panels in WTO jurisprudence, and it ultimately
“agree[d]” with the Appellate Body’s emphasis on security and predictability and with a “cogent reasons” standard.60 This reading might
suggest a shift in the doctrine if future panels are similarly persuaded.
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
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Appellate Report, US—Stainless Steel (Mexico), supra note 5, ¶¶ 161–162.
Panel Report, United States—Continued Existence and Application of Zeroing Methodology, WT/DS350/R (Oct. 1, 2008) [hereinafter Panel Report, US—Continued Zeroing].
56 Compare id. ¶ 3.1, with Panel Report, US—Stainless Steel (Mexico), supra note 12, ¶ 3.1.
57 Panel Report, US—Continued Zeroing, supra note 55, ¶¶ 7.162–.169 (citing Panel Report,
US—Stainless Steel (Mexico), supra note 12, ¶¶ 7.124–.128, 7.130–.133, 7.139, 7.146).
58 Id. ¶¶ 7.170–.182. On appeal, the Appellate Body declined to further clarify the “cogent
reasons” standard. See Appellate Body Report, United States—Continued Existence and Application of Zeroing Methodology, ¶¶ 362–365, WT/DS350/AB/R (Feb. 4, 2009).
59 It is important to distinguish this from the circular idea that the panel would follow the Appellate Body’s jurisprudence as to bindingness simply because the Appellate Body had declared
its own jurisprudence more strictly binding. See Bhala, supra note 39, at 878.
60 Panel Report, US—Continued Zeroing, supra note 55, ¶¶ 7.179–.180.
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In addition, the input of WTO Members may have influenced the
panel independently of the legal interpretation of the Appellate Body
in US—Stainless Steel (Mexico). The EC and Japan joined as third
parties in that case, contending that the panel’s departure violated the
DSU;61 Chile and Thailand, though less forceful, criticized the panel
for having undermined security and predictability.62 Responsiveness
to the preferences of Members is not without precedent in the dispute
settlement system63 and may have lent weight to the Appellate Body’s
conclusions in the eyes of the panel. This reading would also suggest a
shift in doctrine if future panels are similarly influenced.
Yet the panel in US—Continued Zeroing might also have been influenced in ways that would suggest that US—Stainless Steel (Mexico) will have a limited impact on the nature of precedent. For example, the greater weight accorded to precedent here may have been
conditional on the cumulative effect of the Appellate Body having
reached the same result on zeroing on numerous occasions.64 The
panel may have grown pessimistic about the utility of continued dissent, for example, or may have feared that the rift between the panels
and the Appellate Body would grow more destabilizing as it persisted
over time. The emphasis of the panel on the consistency of Appellate
Body rulings on zeroing supports such an inference.65
Thus although a considerable number of the key variables remained constant between the panel reports in US—Stainless Steel
(Mexico) and US—Continued Zeroing — among them the defendant,
the tribunal, and the legal claims — the foregoing discussion highlights
additional covariates that make inference as to doctrinal change premature. US—Stainless Steel (Mexico) has nonetheless provided occasion for the Appellate Body to interpret the DSU with respect to the
bindingness of prior rulings and the standard for departing from such
rulings. Although the broader impact of the case is uncertain, the construction of the language of US—Stainless Steel (Mexico) in subsequent reports will guide the development of this fundamental and
evolving issue of WTO jurisprudence.
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
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Appellate Body Report, US—Stainless Steel (Mexico), supra note 5, ¶¶ 51, 58.
Id. ¶¶ 41, 59.
See, e.g., Marc L. Busch & Eric Reinhardt, Three’s a Crowd: Third Parties and WTO Dispute Settlement, 58 WORLD POL. 446, 448 (2006) (describing the idea that “third-party participation signals the preferences of the wider membership and thus influences the strategic behavior of
a WTO judicial body in rendering a legal verdict” as the most likely “conventional wisdom” on
the matter); Jeffrey L. Dunoff, Constitutional Conceits: The WTO’s ‘Constitution’ and the Discipline of International Law, 17 EUR. J. INT’L L. 647, 660 (2006) (discussing the sensitivity of the
Appellate Body to the views of the broad Membership regarding the submission of amicus briefs
by NGOs).
64 See Strawbridge, supra note 11.
65 See Panel Report, US—Continued Zeroing, supra note 55, ¶¶ 7.170, 7.182.
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Border-Adjustable Taxes under the WTO Agreements
This client alert summarizes the World Trade Organization (WTO) disciplines on border adjustable internal taxes and
provides a general framework for assessing any future United States corporate tax plan that incorporates a border
adjustment.
In the coming weeks, Republican leadership in the US House of Representatives will introduce legislation to reform
the corporate tax code, converting the current worldwide income tax into a "destination-based" tax on corporations'
US sales (including sales of imports), accompanied by a "border adjustment" that excludes export sales from the tax.
The Republican proposal would be a radical departure from the current US corporate income tax system, essentially
imposing an internal tax on imported goods for the first time in the United States, while permitting a rebate or
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exemption for US exports. Such a plan differs from President-elect Trump's apparent proposals to impose a steep
border tax or tariff on imports into the United States from domestic companies that invest abroad, though many have
speculated that the Republican tax proposal could serve as a final compromise between Congress and President-elect
Trump on the issue of "outsourcing" and border taxes.
The details of the proposed tax plan are not publicly available – the current plan is only summarized in a House
Republican "blueprint"1 and legislative text reportedly has not been finalized – but the border adjustment proposal has
already become one of the most hotly-debated elements of the Republican tax reform proposal. A significant part of
that debate has centered on whether the tax plan would be consistent with WTO rules on border adjustable taxes, with
some commentators and business groups already expressing serious concerns that the Republican proposal would
violate the United States' international obligations and thus expose US exports to WTO-sanctioned retaliation.
A border adjustable tax raises complex international trade law issues that may be summarized as follows, based on
what we know of the Republican proposal:
First, WTO rules in general permit border adjustments on "indirect" taxes, which the WTO Agreement on
Subsidies and Countervailing Measures ("SCM Agreement") defines as "sales, excise, turnover, value added,
franchise, stamp, transfer, inventory and equipment taxes, border taxes and all taxes other than direct taxes and
import charges."
Second, in order for a US tax measure to be generally permitted under WTO rules, it also (i) must be levied on
imported products at a rate or amount no higher than the rate/amount levied on domestically produced "like"
products (to be consistent with GATT Articles II and III); and (ii) must provide a border adjustment on exports that
is no greater than the amount of tax actually levied or owed on those goods (to be consistent with Article 3.1 of the
SCM Agreement). Publicly available descriptions of the Republican proposal raise concerns that it would permit
certain deductions (and thus establish lower tax rates) for domestically-produced goods, while denying the same
deductions for the same imported products.
Third, in order to avoid designation of a border adjustment as a prohibited export subsidy, based on item (e) of the
SCM Agreement's Illustrative List of export subsidies, the proposed tax must not be a "direct tax", as defined in the
Agreement. The Republican proposal might pass this test if it is deemed to be, for example, a "subtraction method"
VAT, but at this stage there is insufficient information to answer this question. If the tax does not clearly fall
within the SCM Agreement's definition of "direct tax," then it could be permitted where the tax is found (i) to be
"borne by" or directly levied on a product; and (ii) to ensure "trade neutrality" between imported and domesticallyproduced goods.
Until the text of the tax legislation is published, it is not possible to make definitive conclusions with respect to these
issues. Nevertheless, the following analysis should prove useful in assessing whether the final Republican proposal
risks future WTO disputes and, in the case of US non-compliance with an adverse dispute settlement ruling, eventual
retaliation by US trading partners.

What is a "Border Adjustable" Tax?
A "border adjustable" tax as understood under WTO rules is a domestic ("internal") tax on the sale of a product that
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may be adjusted at the border by levying the tax on imports and rebating or exempting it on exports. Border adjustable
taxes are sometimes equated with "indirect" taxes, i.e., taxes borne directly by a product, although, as discussed
below, the equation of border adjustable tax with indirect tax is imprecise. Indirect taxes are to be distinguished, and
treated differently under WTO rules, from "direct" taxes like income or profit taxes. The economic theory underlying
this distinction is that indirect taxes are passed through to the price of the product whereas direct taxes have a more
complex relationship to price. The most common form of border adjustable tax is the VAT, which typically is levied
on the customs value of a product plus duties and is collected on imports at the time of customs clearance.2 Many
WTO Members, including the EU (at standard rates varying among member states from 15% to 27%), utilize a border
adjustable VAT – a fact that some Republicans have cited to justify the new US corporate tax proposal.

What Do WTO Rules Say about Border Adjustable Taxes?
WTO rules allow for the adjustment of certain types of internal taxes at the border under certain conditions. The main
conditions are summarized below.

The tax must be applied equally to imports and "like" domestic products
Any domestic tax levied on imported products must, regardless of whether it is border adjustable, be done so at a rate
no higher than the rate levied on domestically produced "like" (similar) products. The general rule of GATT Article
II:1(b) is that, other than customs duties, imports must "be exempt from all other duties or charges of any kind."
However, GATT Article II:2(a) allows a government to impose at the time a product crosses its border "a charge
equivalent to an internal tax imposed… on a like domestic product," as long as the internal charge is imposed
consistently with the "national treatment" principle of GATT Article III.3 The imposition of an internal tax at the
border will therefore be consistent with the GATT non-discrimination rules where it conforms to the provisions of
GATT Article III:2, i.e., that the imported good is "not subject, directly or indirectly to internal taxes or other internal
charges of any kind in excess of those applied directly or indirectly to like domestic products" (emphasis added).
The WTO Panel in US – FSC (Article 21.5 – EC) clarified that the national treatment disciplines for internal taxes
apply not only to "indirect taxes" like VATs but also to "direct taxes" like corporate income taxes:
"nothing in the plain language of [Article III:4] specifically excludes requirements conditioning access to income tax
measures from the scope of application of Article III," so that "Article III:4 of the GATT 1994 applies to measures
conditioning access to income tax advantages in respect of certain products."4

The tax must be "borne" by a product and not be "direct" (as defined by WTO rules)
WTO rules are based on the "destination" principle that taxes on products should be levied at their point of sale so as
to align the tax treatment and conditions of competition of imported and domestic products in the marketplace. This
principle has two general consequences for the permissibility of border tax adjustments under WTO rules:
First, because traditional "credit-invoice" VATs, sales taxes and other consumption taxes are levied directly on
products, they are undoubtedly eligible for border tax adjustment. Just as a country would not violate WTO nondiscrimination principles by levying a domestic sales tax on imported products under GATT Article II (thereby
establishing equal sales tax treatment between imported and domestic goods in the country), the country also may
exempt exports from the sales tax, or rebate taxes paid, because the exported products will face equal treatment
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(i.e., subject to the importing country's local sales tax) once they reach their final destination.
The permissibility of border tax adjustments was first addressed by the 1970 GATT Working Party on Border Tax
Adjustments, which concluded that "there was a convergence of views to the effect that taxes directly levied on
products were eligible for tax adjustment … [and] … that certain taxes that were not directly levied on products
were not eligible for tax adjustment", citing social security charges and payroll taxes as examples of the latter.5
The Working Party's conclusion was applied in subsequent GATT/WTO work, including dispute settlement. For
example, the GATT panel in United States – Taxes on Petroleum and Certain Imported Substances stated that the
1970 Working Party Report showed that "… the tax adjustment rules of the General Agreement distinguish
between taxes on products and taxes not directly levied on products."6 The un-adopted first GATT panel in the
"Tuna-Dolphin" dispute concluded that "under the national treatment principle of [GATT] Article III, contracting
parties may apply border tax adjustments with regard to those taxes that are borne by products, but not for
domestic taxes not directly levied on products."7
The principle also applies to WTO subsidy rules. GATT Article VI:4 prohibits the application of countervailing
(anti-subsidy) duties for rebates or exemptions upon exportation of taxes "borne by the like product." Thus, the
Note Ad Article to GATT Article XVI (on subsidies) states that "[t]he exemption of an exported product from
duties or taxes borne by the like product when destined for domestic consumption, or the remission of such duties
of taxes in amounts not in excess of those which have been accrued, shall not be deemed to be a subsidy." That
language is repeated in footnote 1 of the SCM Agreement, and is implied in the Agreement's "Illustrative List" of
prohibited export subsidies (Item (g) and Footnote 60).
Second, WTO export subsidy rules are distinct for (i) "indirect taxes," which are levied directly on products
(border tax adjustment allowed) and (ii) "direct taxes" which apply to income, profits and factors of production
(border tax adjustment not allowed). The SCM Agreement's "Illustrative List" of prohibited export subsidies
expressly includes "[t]he full or partial exemption remission, or deferral specifically related to exports, of direct
taxes or social welfare charges paid or payable by industrial or commercial enterprises." Footnote 58 of the SCM
Agreement defines "direct taxes" as "taxes on wages, profits, interests, rents, royalties, and all other forms of
income, and taxes on the ownership of real property," and "indirect taxes" as "sales, excise, turnover, value added,
franchise, stamp, transfer, inventory and equipment taxes, border taxes and all taxes other than direct taxes and
import charges."
These two principles were addressed in a dispute settlement challenge by the EU to US tax legislation on the
Domestic International Sales Corporation (DISC) and its successor the Foreign Sales Corporation/Extraterritorial
Income Acts (FSC/ETI). The law exempted DISC income (i.e., export sales income) from corporate income tax and
allowed partial deferment of tax on that income received by shareholders. The United States contended that the tax
advantages granted to the export activities of US companies through the DISC and the FSC/ETI were analogous to tax
advantages enjoyed by EU companies as a result of (i) the EU's use of the "territorial" system of direct taxation that
exempted income from "foreign economic processes" (e.g., overseas production for exports)8 and (ii) the ability of EU
companies to exempt VAT from exports and levy it on competing imports. The WTO Panel and the Appellate Body
examining the FSC/ETI measures disagreed with the United States, concluding that FSC/ETI payments constituted a
prohibited export subsidy under Article 3.1(a) of the SCM Agreement. The Panel in particular noted that the payments
were specifically the type of prohibited border tax adjustment subsidy found in item (e) of the SCM Agreement's the
Illustrative List because they constituted "full or partial exemption remission, or deferral... of direct taxes... paid or
payable by industrial or commercial enterprises."9
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The Panel and Appellate Body rejected the US analogy between the FSC and EU "territorial" taxation because the
WTO did not prescribe what kind of taxation system a Member should use but it did prohibit a Member, having
chosen its taxation system (direct, world-wide taxation in the case of the United States), from exempting from that
system foreign source income attributable to exports. That, the Panel said, constituted a prohibited export subsidy.

A permitted border tax adjustment must not subsidize exports
A border tax adjustment may not serve to subsidize exports in violation of Article 3 of the SCM Agreement.10 As
noted above, rebating or exempting indirect taxes such as VAT on exports is permitted under GATT Articles VI and
XVI and the SCM Agreement and is therefore not treated as an export subsidy under WTO rules, as long as the
rebate/exemption rate is not greater than the rate at which the tax is levied domestically. On the other hand, such a
rebate/exemption will constitute a prohibited export subsidy under the SCM Agreement where it is in excess of the
actual tax collected or due.11 The SCM Agreement's Illustrative List covers various forms of these prohibited export
subsidies.

Are Only Traditional Consumption Taxes Eligible for Border Adjustment?
It is often stated imprecisely that only traditional consumption taxes (e.g., sales taxes or "credit-invoice" VATs paid
by consumers and applied directly on products) are eligible for border adjustment under WTO rules. Although this
may be a useful generalization, it should not be considered as definitive for several reasons. First, there has been no
definitive Appellate Body ruling adopted by the Dispute Settlement Body on the general permissibility of border tax
adjustments (e.g., establishing an analytical framework for determining WTO-consistency). The US-FSC rulings,
discussed above, assessed only one type of tax system (the US corporate income tax – a clear "direct tax"); all other
guidance was developed before the WTO came into existence.12
Second, the 1970 Working Party Report and prior GATT Panel reports do not establish when a tax is "borne by" a
product, nor do they provide a definitive list of the taxes that are expressly eligible or ineligible for border adjustment.
The Working Party Report states only that "certain taxes that were not directly levied on products were not eligible for
tax adjustment," including "social security charges whether on employers or employees and payroll taxes."13 The
Working Party also opted not to resolve a "divergence of views with regard to the eligibility for adjustment of certain
categories of tax," such as "taxes occultes" and property taxes.14 Third, the Working Party Report establishes that the
underlying "philosophy behind [the GATT rules governing border tax adjustments] was the [e]nsuring of a certain
trade neutrality" between imported and domestically-produced goods.15 It is this neutrality, not the identity of the
taxpayer (or type of tax), which WTO rules on border tax adjustments seek to protect.
Finally, the definitions of "direct tax" and "indirect tax" under Footnote 58 of the SCM Agreement, as well as the USFSC Panel ruling, leave grey areas for corporate taxes that share characteristics of both forms of taxation. Potentially
falling into this grey area is "business transfer tax" or "subtraction-method VAT," under which a uniform rate of tax is
levied directly on corporate sellers (as opposed to products/consumers) based on their sales revenue, less purchases.16
Such a system is widely accepted as VAT (thus fitting the reference to "value added" in the definition of "indirect tax"
in Footnote 58), but it is also a tax on some corporate income (thus meeting the footnote's "direct tax" definition). This
ambiguity could protect a border adjustable, subtraction-method VAT from the relatively straightforward analysis of
the US-FSC Panel under item (e) of the SCM Agreement's Illustrative list of prohibited export subsidies. Furthermore,

http://www.whitecase.com/publications/alert/border-adjustable-taxes-under-wto-agreements[1/20/2017 11:18:58 AM]

Border-Adjustable Taxes under the WTO Agreements | White & Case LLP International Law Firm, Global Law Practice

Japan has imposed a border adjustable, subtraction-method VAT since the early 1990s, without any serious interest or
concern from other WTO Members17 – a strong indication that the system does not raise the same WTO problems as
the United States' FSC/ETI measures.

How Should One Assess the WTO-consistency of a Proposed US Border Adjustable Tax?
The lack of actual legislation on the proposed US border adjustable corporate tax precludes definitive conclusions
about the proposal's consistency with the aforementioned WTO rules. However, it is possible that the proposal could
pass muster at the WTO if it adheres to the following general rules.
First, in order for the tax exemption or rebate on US exports to avoid being designated a prohibited export subsidy
based on item (e) of the SCM Agreement's Illustrative List, the proposed corporate tax must not be a "direct tax",
as defined in footnote 58 of the Agreement.18 The Republican proposal might pass this test if it is, for example, a
subtraction method VAT. If the tax at issue does not clearly fall within the definition of "direct tax" or "indirect
tax" under footnote 58, then a WTO panel could apply the principles set out in the 1970 Working Party Report,
examining whether the US tax (i) is "borne by" or directly levied on a product; and (ii) ensures "trade neutrality"
between imported and domestically-produced goods.
Second, if the US tax measure were determined to be generally permitted under WTO rules, it must also (i) be
levied on imported products at a rate or amount no higher than the rate/amount levied on domestically produced
"like" products (to be consistent with GATT Article III); and (ii) provide a border adjustment on export that is no
greater than the amount of tax actually levied (to be consistent with Article 3.1 of the SCM Agreement). More
information is needed to answer both of these questions, but various unofficial reports on the Republican tax plan
raise some concerns under GATT Articles II and III because for domestically-produced goods, while denying the
same deductions for the same imported products.19
Once the legislative text is released, however, the two questions above may be answered through a simplified
hypothetical assessment of the tax's effect on two identical US companies selling and exporting the same product,
with one company selling only imports and the other selling only its own domestically-produced like products. If
the total tax paid by the former company is more than that paid by the latter, then the tax system would likely
discriminate against imported goods in violation of GATT Articles II and III. If the total border adjustment
provided to one of the companies is more than the tax collected (or otherwise due), then the system would likely be
a prohibited export subsidy under Article 3 of the SCM Agreement.

****

At this stage, it is too early to conclude whether the Republican proposal for a border adjustable corporate tax raises
significant concerns under WTO rules. However, our preliminary analysis above should assuage concerns that any
such proposal would violate the United States' international obligations. That conclusion will depend on the text of the
final legislation and an assessment of whether (i) the tax itself is among those for which border adjustments are
permitted; (ii) the system imposes identical tax burdens on imported goods and domestically produced "like"
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products; and (iii) the border adjustment on exports is no greater than the actual amount of tax collected or due.
Finally, it is important to note that the appearance of WTO-inconsistency does not necessarily mean that the United
States will abandon the border adjustment aspect of the Republican tax proposal, or that a WTO Member will
challenge it. All policy measures of all Members, including the United States, are considered to be fully consistent
with WTO rules until found otherwise in a WTO panel or Appellate Body ruling that is adopted by the WTO Dispute
Settlement Body. Many WTO Members therefore adopt measures that they suspect – or know – to be problematic
under WTO rules, but determine that such policies likely will not be challenged, including for diplomatic reasons, or
that the legal risks are outweighed by political or economic considerations.

Click here to download PDF.
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Better Way: Our Vision for a Confident America (Tax), at 28 (Jun. 24, 2016)
http://abetterway.speaker.gov/_assets/pdf/ABetterWay-Tax-PolicyPaper.pdf ("The cash-flow based approach that will
replace our current income-based approach for taxing both corporate and non-corporate businesses will be applied on
a destination basis. This means that products, services and intangibles that are exported outside the United States will
not be subject to US tax regardless of where they are produced. It also means that products, services and intangibles
that are imported into the United States will be subject to US tax regardless of where they are produced.").
2 A tax need not be applied economy-wide or at a uniform rate in order to be eligible for adjustment under WTO
rules. VAT is typically applied economy-wide, but sometimes is applied at different rates on different products.
Excise taxes apply only to certain products (usually gasoline, alcohol and tobacco) but they too may be adjusted at the
border under WTO rules.
3
This rule is confirmed by the Ad Note to GATT Article III, which states that "any internal tax or other internal
charge, … which applies to an imported product and to the like domestic product and is collected… in the case of the
imported product at the time or point of importation, is nevertheless to be regarded as an internal tax or other internal
charge… and is accordingly subject to the provisions of Article III."
4
Panel Report, US – FSC (Article 21.5 – EC), paras 8.142 and 8.144.
5
GATT (1970) Report of the Working Party on Border Tax Adjustments, adopted on 2 December. (L/3464),
paragraph 14, available at https://www.wto.org/gatt_docs/English/SULPDF/90840088.pdf ("1970 WPR").
6
GATT Panel Report, United States – Taxes on Petroleum and Certain Imported Substances, L/6175, adopted 17
June 1987, BISD 34S/136 , para 5.2.4.
7
GATT Panel Report, United States – Restrictions on Imports of Tuna, DS21/R, DS21/R, 3 September 1991,
unadopted, BISD 39S/155, para. 5.13 (emphasis added).
8 Some European countries tax only income earned domestically, whereas the United States and Japan tax
"worldwide" income of their residents, including corporations.
9 Panel Report, US-FSC, para. 7.109.
10 The SCM Agreement includes tax incentives in its definition of a subsidy and prohibits them if they are contingent
on export performance. The legal standard for a prohibited export subsidy is met when the subsidy is "tied" to actual
or anticipated exportation.
11See, e.g., SCM Agreement, Annex I, Item (g) "The exemption or remission, in respect of the production and
distribution of exported products, of indirect taxes in excess of those levied in respect of the production and
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distribution of like products when sold for domestic consumption." See also Items (f), (h) and (i) and fn. 60.
12 The GATT Panel decisions discussed above are not binding on subsequent WTO dispute panels. However, the
Appellate Body has found that adopted GATT panel reports, while not binding, do "create legitimate expectations
among WTO Members" and, thus "should be taken into account where they are relevant to any dispute". Unadopted
panel reports have no legal status in the WTO system but may serve as useful guidance where relevant. Appellate
Body Report, Japan — Alcoholic Beverages II, p. 14, 15.
13 1970 WPR, para. 14 (emphasis added).
14 1970 WPR, para. 15.
15
1970 WPR, para. 9. See also id. at paras. 22 and 28.
16
See, e.g., OECD, Consumption Tax Trends 2016, available at http://www.keepeek.com/Digital-AssetManagement/oecd/taxation/consumption-tax-trends-2016_ctt-2016-en#.WFv0A9IrKUk#page1
17
See Reuters, Japan's Consumption Tax Gets Taxing, (Nov. 12, 2015), available at
https://tax.thomsonreuters.com/blog/onesource/vat-gst-management/japans-consumption-tax-gets-taxing/
18 The other two criteria would be met: (i) the tax would be "paid or payable by industrial or commercial enterprises";
and (ii) the border adjustment would be a "full or partial exemption remission, or deferral" of the taxes at issue.
19 See, e.g., Ryan Ellis Tax Reform, Border Adjustability, and Territoriality, Forbes, Jan. 5, 2017
http://www.forbes.com/sites/ryanellis/2017/01/05/tax-reform-border-adjustability-and-territoriality/#7d5a015f73d1 ("
[A] VAT only allows deductions for business to business purchases. The House GOP tax reform plan, however, does
allow for a business to deduct labor compensation paid (wages are then taxed on the individual level.").
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Abstract:
This article critically examines recent proposals for a destination-based, cash-flow corporate tax (DCT) as
an option for international tax reform. I identify a range of exegetical issues the clarification of which
would advance the evaluation of DCT proposals. These include whether DCT proponents have stated
relevant and sufficient normative criteria for comparing the current international tax system with reform
alternatives, as well as the relationship of the DCT to individual taxation. Moreover, I argue that (i) three
versions of the DCT proposal should be distinguished; (ii) it may be misleading to label the most
plausible versions of DCT as a tax on corporate profits; (iii) the proposals give rise to concerns about
trade distortions; and (iv) an overly abstract approach to corporate losses have prevented DCT proponents
from elaborating crucial institutional design issues. I then offer a fundamental critique of the DCT project.
DCT proponents tend to be skeptical about residence-based taxation of individuals. Yet they aim to
introduce information about individuals qua final consumers into the design of the corporate tax. This is
ironic, because individual residency and the location of individuals as consumers are mostly the same.
Moreover, market structures and the legal and regulatory apparatus built upon them are more likely to
transmit information about individuals as residents than as final consumers. Thus if corporate income is to
be taxed by reference to a relatively immobile factor, considering shareholder residence is an at least
equally, and probably more, promising approach.
Keywords: international taxation, destination-based taxation, VAT, BEPS, corporate losses, residencebased taxation.

1. Introduction
In the past year, a small body of academic literature has emerged offering evaluations of the
OECD’s Base Erosion and Profit Shifting (BEPS) project from theoretical perspectives. According to one
strand of the academic response to the BEPS initiative, the BEPS initiative is superficial in that it deals
only with the symptoms, but not with the causes, of the ills in the international tax system.1 What should
receive more public attention are more fundamental reforms of the system. Among writers who express
this view, many make reference to the destination-based, cash-flow (or “flow-of-funds”) corporate tax

1

See, e.g., Michael Devereux & Rita de la Feria, Designing and Implementing a Destination-Based Corporate Tax
(Oxford University Centre for Business Taxation, Working Paper No. 14/07, 2014); Michael P. Devereux & John
Vella, Are We Heading towards a Corporate Tax System Fit for the 21st Century? (Oxford University Centre for
Business Taxation, Working Paper No. 14/25, 2014); Clemens Fuest, Christophe Spengel, Katharina Finke, Jost
Heckemeyer & Hannah Nusser, Profit Shifting and ‘Aggressive’ Tax Planning by Multinational Firms: Issues and
Options for Reform 5 World Tax Journal 307, 307-24 (2013).

1

that was prominently presented as a reform option in the 2010 Mirrlees Review.2 Interest in this more
“radical” reform option has also been expressed in policymaking circles.3
In this paper, I provide a critical analysis of proposals for the destination-based, cash-flow
corporate tax (abbreviated below as “DCT”). To separate the substantive from the rhetorical in this recent
literature, I proceed in a manner that moves “backward” relative to the typical style of argumentation in
the literature. The standard style is to first highlight the inadequacies of the current international corporate
taxation system, and then to describe the various reform options (including DCT). Instead of pursuing a
debate first about how best to identify the most fundamental flaws of the current system, I begin by
examining what we know about DCT proposals. Specifically, what are the main theoretical motivations
for advocating such a tax? What are the basic mechanisms of the tax? What are the main challenges that
might face its implementation? Are the challenges merely technical, which might be overcome or
mitigated by careful institutional design (including through legal devices), or are they more fundamentally
conceptual? And, last but not the least, how do these challenges—whether conceptual, technical,
administrative, or political—compare with the constraints that might have led to all the flaws in the
existing international tax system?
In tackling these questions, my first aim is to press for clarity and coherence in discussions of the
DCT, so that policymakers, academics, and tax practitioners can make informed judgments about what
DCT proponents have to say. Thus, in Sections 2 to 5, I engage with numerous expositional issues in the
DCT literature. For example, I suggest that at least three versions of the DCT proposal should be
distinguished, even though DCT proponents themselves sometimes conflate them. Moreover, I identify an
important sense in which it would be misleading to label the favored versions of DCT as a tax on
corporate profits. I also argue that the tendency of the recent DCT literature to neglect the issues of WTO
consistency and trade distortions is unfortunate, because these issues have been identified by many
authors as genuine. Finally, I highlight several ways in which economists who theorize about a tax on
corporate rent have engaged in overly abstract discussions of the treatment of losses, resulting in an
unjustified emphasis on the importance of tax refunds for corporate losses. Once the issue of corporate
losses is considered in the proper light, the implementation of DCT may, ironically, be easier than
generally supposed.
While many of these exegetical issues can be framed as criticisms of DCT proposals,4 I do not
regard them as giving rise to the most decisive objection to such proposals. Instead, the second aim of the
paper is to advance the critique of the DCT that is more abstract but also more fundamental. Implicitly,
DCT proponents reject the reform of the taxation of multinational corporations by reference to the
residence of the corporations’ ultimate individual shareholders. Instead, they aim to introduce information
about individuals qua final consumers into the design of the corporate tax, and look to VAT mechanisms
2

Alan Auerbach, Michael Devereux & Helen Simpson, Taxing Corporate Income, in Dimensions of Tax Design:
The Mirrlees Review 837, 837-93 [hereinafter ADS 2010] (Stuart Adam et al. eds., 2010). For references to some
literature on the destination-based cash flow tax that preceded ADS 2010, see Devereux & de la Feria, supra note 1,
at 3 n.1. In addition, as ADS 2010 acknowledges, there is an important body of U.S. economic literature that
discusses implementing a cash-flow tax on consumption either on a destination or an origin basis. See, e.g., David
Bradford, The X Tax in the World Economy (Griswold Centre for Economic Policy Studies, Working Paper 93,
2003); Harry Grubert & T. Scott Newlon, The International Implications of Consumption Tax Proposals, 48
National Tax Journal, 619, 619-47 (1995). Some further U.S. literature is cited and discussed in Part 2.1 infra.
3
See, e.g. International Monetary Fund, Spillovers in International Corporate Taxation, IMF Policy Paper (IMF,
Washington, D.C.), May 9, 2014; Kristen Parillo, A Destination-Based Corporate Tax: An Alternative to BEPS? 78
Tax Notes International 315 (2015).
4
A number of the arguments made in identifying these issues are, I believe, also original. In particular, I believe that
the arguments against refunding corporate losses discussed in Section 5 have rarely been considered in the economic
or legal literature.
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for means for doing so. However, individual residency and the location of individuals as consumers are—
and are assumed by DCT proponents to be—essentially the same. The question can thus be raised as to
why corporate income can be taxed by reference to the location of final consumers but not by reference to
the location of ultimate shareholders. In reality, market transactions are much less likely to transmit
information about final consumers than they are to transmit information about ultimate shareholders. This
is reflected in the fact that the VAT, in its application to cross-border transactions, relies very little on
information about final consumers, whereas the international income tax system in many countries
successfully deploy at least some information about the ultimate shareholders of corporations (and the
corporate holdings of individual investors). Thus from a system-design perspective, “destination” is much
less promising than “residence” (both understood as capturing information about natural persons) for
dealing with problems arising from capital mobility.
The paper proceeds as follows. Section 2 discusses the theoretical motivations for proposals for
adopting the DCT, the scope of application of such proposals, their relations to individual taxation, and
certain implicit assumptions they make about residence and destination. Section 3 distinguishes three
versions of the DCT that have been proposed. Section 4 examines whether the DCT contemplates export
subsidies that are impermissible under the WTO and distort trade. Section 5 then argues that DCT
proposals share with origin-based cash flow tax proposals the flaw of giving inadequate consideration to
reasons against refunding corporate losses.
Sections 6 and 7 will then mount the key critique of DCT proposals. Section 6 first shows that the
VAT relies very little on information about the location of final consumers, and therefore DCT
proponents have offered no plausible suggestion as to how information about destination can be
transmitted. Section 7 suggests that a fundamental explanation of why this is the case is that market
transactions in non-financial goods and services tend to be anonymous: the transacting parties do not need
to retain information about their mutual identities. By contrast, the relations between corporations and
their ultimate shareholders, even when mediated by financial markets, are such that parties tend to obtain
and retain information about mutual identities. This is why real world income tax systems have been able
to deploy information that shareholders have about their corporate holdings and that corporations have
about their shareholders. A brief Conclusion follows.

2. Motivations for the DCT and Initial Set-Up
The destination-based, cash-flow tax is intended to replace the current income tax on corporations.
I will not discuss the “cash flow” aspect of the DCT much here. The idea dates back to at least the U.K.
Meade Report in the late 1970s: a cash flow tax results in a zero marginal tax rate on a corporation’s
investment, and therefore eliminates any tax distortion of corporation’s marginal investment decisions.5
While various reasons have been offered for imposing a zero rate of tax on the normal return to capital,
the recent literature on corporate taxation has emphasized on one arising in the international context:
when investors have access to a global financial market, any business in a small open economy can raise
capital only at a price determined by the world market. Under this assumption, any tax imposed by the
government of the small open economy on the normal return to investment will be shifted onto local
5

In the recent policy literature, the cash-flow corporate tax is usually presented alongside two close alternatives: a
modification of the current corporate income tax that provides an “allowance for corporate equity” (ACE), and
another modification that involves a “capital cost allowance”. Despite several technical differences, all three
alternatives propose a tax on corporate rent instead of corporate income: the normal return to capital earned by
corporate investments is exempted, and only supra-normal returns to investment are taxed. See Robin Boadway &
Jean-François Tremblay, Corporate Tax Reform: Issues and Prospects for Canada (Mowat Centre, Research Paper
#88, 2014).
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immobile factors of production such as labor, while creating deadweight losses by reducing the level of
investment. Eliminating the tax would remove the deadweight loss without affecting the government’s
ability to tax local immobile factors.6
The motivation for the “destination-based” aspect of the DCT relies on the following further
reasoning. Multinational corporations actually face three, not one, margins in their investment decisions.
They first face a discrete decision of where to locate production. While many factors affect this decision,
the relevant tax factor is the effective average rate of tax that would be borne by the returns from an
investment as a whole. Once the discrete decision of where to locate production has been made, a second
type of decision, how much to invest, will continue to be made. This type of decision is affected by the
effective marginal tax rate. Third and finally, it is suggested that once profits on investments are realized,
corporate managers have choices about where to book the profits, and this decision itself will be affected
by the statutory (and not effective) tax rates.7
DCT proponents point out that even if a “source country”8 eliminates its tax on the normal return
to corporate capital (e.g. by adopting a cash flow tax or one of the close alternatives), tax factors will still
drive decisions on the first and third margins. Thus, for example, if a multinational can command some
kind of firm-specific, mobile rent, it may choose to locate production in a jurisdiction with a lower
average tax rate in order to maximize after-tax rent, even if in another country, with a higher average tax
rate, a higher pre-tax rent can be generated for the firm.9 Therefore even a cash flow tax can still distort
real economic activities and lead to welfare loss, as long as it is source-based. By contrast, the DCT can
maintain neutrality with respect to all three margins of corporate decisions. This is because, as will be
explained in detail in the next Section, the DCT aims to tax corporate profits by reference to where the
sales to final consumers generating the profits are made.10 Because where final consumers reside is a
matter that is essentially a given for any multinational corporate group (MNC), the MNC, when subject to
the DCT, will not make decisions about where to locate its production and its profits based on tax
considerations, since such decisions will have no effect on the locations of the final consumers and
therefore on its tax liability. Therefore, the MNC’s decisions will be based only on other real economic
considerations. This, DCT proponents claim, underlies the superiority of the DCT over source-based
(either income or cash-flow) taxation.
A number of questions can be raised about these simple criteria used to motivate the DCT. First,
it is not clear what real economic activities DCT proponents associate with the decisions along the third
margin—regarding where to book corporate profits (assuming such decisions to be influenced by
statutory tax rates). If the main activities associated with them are the implementation of tax planning and
avoidance strategies, then these activities themselves may constitute deadweight loss.11 However, if,
putting wasteful tax avoidance aside, no real economic activities are affected by the location of corporate
profits, then such location decisions, being purely tax driven, can only have distributional consequences,
and not efficiency consequences. In that case, neutrality with respect to such decisions would not be a
6

See ADS 2010, supra note 2, at 842.
Id. at 838.
8
This is normally taken to denote the country in which a foreign multinational may consider locating production. I
discuss the meaning of the concept of source—and the purported meaningless or incoherence of the concept often
alleged by DCT proponents—in a companion paper.
9
It is commonly agreed that if a certain rent is location-specific or immobile, it is more likely that a tax imposed by
the government where the rent is located would not affect the decisions of foreign investors. See ADS 2010, supra
note 2, at 872.
10
As this formulation already reveals, what “sales to final consumers generating the profits” means for firms that
only sell intermediate inputs to other firms is ambiguous.
11
Dhammika Dharmapala, Base Erosion and Profit Shifting: A Simple Conceptual Framework 9 (Coase-Sandor
Institute for Law & Economics, Working Paper No. 703, 2014).
7
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meaningful goal, since there is no reason to give any normative weight to the distributions resulting from
decisions that are made when tax is neutral.
Second, if the locations of final consumption of the goods or services produced by particular
firms are fixed and known, and if the firms’ profits are taxed by reference to such locations, the openeconomy-based objection to taxing the normal rate of return on internationally mobile capital falls away.
Whatever other considerations there are against taxing the normal return on capital (e.g. potential
distortions of individual saving decisions), the deadweight loss associated with the mobility of capital is
no longer one of them. Therefore, the “destination” aspect of DCT seems to undermine the rationale of
the “cash flow” aspect.
Third, even if we accept that neutrality with respect to the above three margins should be the goal,
it does not specify a uniquely superior tax. Importantly, a destination-based VAT also achieves such
neutrality.12 If both a DCT and a regular, destination-based VAT can achieve all three neutralities, why
should we not just regard the VAT as the international tax reform option and repeal the corporate income
tax?13 Clearly, considerations other than neutrality with respect to the above three margins are needed to
motivate DCT. For example, it may be that a DCT, which taxes rent accruing to capital but not the return
to labor (while the VAT taxes both), results in more progressivity in tax systems. But other policy
instruments can also bring greater progressivity; there is thus a question of why taxing corporate activities
should be the focus.14 Or it may be that in countries that have both the VAT and the corporate income tax,
it would be politically feasible to convert the existing corporate income tax into a DCT, but it would not
be politically feasible to raise VAT rates sufficiently to cover the revenue shortfall from the repeal of the
corporate income tax. Why this would be the case is not clear. Again, it seems that DCT proponents need
to say more.
Fourth, the achievement of the stated neutrality may be an insufficient justification for embracing
the DCT for another reason. 15 In the context of domestic tax policy design, the policy objective is
normally thought of as maximizing social welfare, which often involves trading efficiency losses against
distributional goals that may enhance social welfare. Where efficiency losses cannot be eliminated, the
objective is to measure the size of deadweight losses and reduce them in the aggregate. Moreover, the
measurement of deadweight loss needs to take into account pre-existing distortions. In the context of
international taxation, should we assume that either (i) these considerations cannot be usefully be applied,
or (ii) the existing international tax system, the DCT, or other reform proposals do not differ along these
potentially relevant normative dimensions, and that it is only the three margins of corporate decisions that
matter? Without justifying such an assumption, the neutrality goal may be as unreliable as the much
criticized traditional normative heuristics (e.g. double taxation and double non-taxation).
In summary, the normative and institutional considerations relevant for evaluating the DCT
relative to the existing corporate income tax and other taxes may not have been fully stated by DCT

12

Michael Keen & David Wildasin, Pareto-Efficient International Taxation, 94 American Economic Review 259,
268 (2004). See also Section 7 infra, for the discussion of a form of formulary apportionment that taxes corporate
profit by reference to where ultimate shareholders reside.
13
This reform option is particularly salient for the U.S., which does not have a VAT, and the corporate income tax
of which is widely regarded as badly in need of reform. See Eric Toder & Alan D. Viard, Major Surgery Needed: A
Call for Structural Reform of the U.S. Corporate Income Tax 1 (April 2014).
14
One general justification for taxing corporate rent is that it taxes foreigner shareholders on such rent. However, as
discussed in Section 3, infra, the favored versions of the DCT—versions 2 and 3—relinquish this payoff of the
corporate tax.
15
David A. Weisbach, The Use of Neutralities in International Tax Policy 2, 17 (Coase-Sandor Institute for Law &
Economics, Working Paper No. 697, 2014).
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proponents.16 For now, another preliminary question for DCT proposals should be considered: what is
their scope of application? In particular, would the DCT apply only to corporate entities, or would it apply
to unincorporated business entities as well? This is not only an interesting question in itself—in the
United States, for example, most businesses today are taxed on a flow-through basis17—but answers to it
may also reveal DCT proponents’ assumptions about the basic normative rationale for corporate level
taxes.
For example, one traditional rationale for the corporate income tax is that it substitutes for the
taxation of shareholder income on an accrual basis, so that taxpayers do not derive a deferral advantage
by earning income through a corporation.18 By contrast, if the income of a business entity is taxed to its
owners on a flow-through basis, then the purpose of accrual taxation is already achieved, and there is no
need for imposing a separate tax on the income of the business entity. If the DCT, in replacing the
corporate income tax, still plays the role of a substitute for shareholder accrual tax,19 then it seems that it
should not apply to non-corporate entities whose owners are already subject to flow-through taxation.
Indeed, if the income of flow-through entities is already taxed at the hands of their individual owners by
the individuals’ countries of residence,20 then the distortions of source-based taxation either do not arise
or are minimized. Thus there is little normative rationale for taxing such entities on a destination basis.
On the other hand, if the DCT does not play the role of a substitute for shareholder accrual tax, then an
immediate question is why it is imposed in the first place.
Limiting the DCT only to corporate entities, however, may raise difficult implementation issues.
For example, the destination country (and even the origin country) may need to decide how a foreign
entity is taxed under foreign laws, whereas under the destination-based VAT no such determination is
necessary. Perhaps for this reason, Devereux and de la Feria21 assert that the destination-based tax should
be applied to all businesses subject to a threshold, but in the case of non-corporate entities subject to flowthrough taxation, the tax should be creditable against personal income tax. This response turns out to be
unsatisfactory: as we will see in Section 3, the incidence of the DCT (as envisioned by Devereux and De
le Feria) does not fall on the owners of the business subject to the DCT, thus giving a credit for the
personal level income tax generates a windfall for such owners.
One final preliminary matter is the terminology and the stylized examples employed in DCT
proposals to demonstrate the DCT’s effects. Discussions of the DCT typically contemplate three
countries.22 There is a country of “origin”, O, which is the country where a multinational locates its
production, say through a company X incorporated in O. Then there is the country of residence, R, where

16

DCT proposals raise questions regarding several other important criteria for evaluating international tax reform
options that are beyond the scope of this paper. These include whether national budget constraints are binding, the
degree of cooperation and non-cooperation among nations, and what it means to say that a certain type of tax design
is incentive-compatible. I discuss these questions in a companion paper.
17
Toder & Viard, supra note 13, at 5 (and these businesses accounted for 56% of taxable business profits in 2008).
18
Id. at 2; Boadway & Tremblay, supra note 5, at 8, 12.
19
Note that it is coherent to advocate for the non-taxation of the normal return of capital at the corporate level but
retain the taxation of such normal return at the individual level: this would remove the potential distortion of
corporate investment decisions while retaining the potential distortion of individuals’ savings decisions. See
Boadway & Tremblay, supra note 5, at 13. ADS 2010, supra note 2, at 839, also accepts shareholder accrual taxation
in principle but regards it as infeasible. See Section 7, infra.
20
If the income of flow-through entities is owned by corporations, it may be unclear how such income is to be taxed
on a destination basis.
21
Supra note 1, at 14.
22
See ADS 2010, supra note 2, at 870.
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X’s individual shareholders, who are the ultimate owners of X’s income, reside.23 Finally there is the
country of “destination”, D, which is the country to which X makes sales of final consumer products (the
products X sells are purchased and consumed in D). Under the current international tax system, only
countries O and R may have taxing rights over X’s income. The innovation of the DCT is to introduce
country D.
The central challenge for DCT proposals, I will argue, is how the country D can be identified for
any given firm X, especially since many firms are likely to sell goods and services only to other firms.
But another notable feature of the above set up is that countries O, R, and D are assumed to be distinct.
This is why a tax policy option beyond the traditional residence-source dichotomy seems conceivable. In
a central formal examination of the properties of the DCT, however, Auerbach and Devereux24 employ a
two-country model. As discussed in 3.2 below, some of the key properties they derive depend on the fact
that R and D coincide.

3. Three Versions of the DCT
Proponents of DCT have stressed its conceptual motivations and theoretical advantages;
proposals for detailed implementation are still work in progress.25 However, to fix ideas, it is important to
consider some simple versions of the proposal.

3.1 Version 1: taxation of corporate profits in country of destination, not country of
origin/source
The first version is not favored by DCT proponents but is nonetheless illustrative.26 Using the setup described at the end of Section 2, consider how to tax the corporate profits of the corporation X,
measured under the cash-flow method. Under Version 1 of the DCT, sales to final consumers in D are
identified by D. Such sales create a potential tax liability for all foreign vendors, including X. Since the
tax is not a commodity tax but a tax on corporate profits, however, the extent of X’s tax liability in D
depends on X’s costs that are allocable to the sales in D and that may however be incurred in O.
Essentially, the profit that would have been taxed (in the first instance) in country O under a source-based
(or “origin-based”) international tax regime is made taxable (in the first instance) in D instead. This is the
switch from source- to destination-based taxation. As explained above, the point of giving D a tax base
that used to belong to O is that if X knows that the locations of the final consumers are the only thing that
will determine the tax rates at which its profits will be taxed, it will not locate production in O just
because O has a lower tax rate. It will also not to try to shift profit out of O, for example to a tax haven
country, since that will not prevent its profits from being taxed in D.
Version 1 of the DCT is closely related to various proposals for taxing corporate profits by
formulary apportionment (FA) according to a sales-only factor.27 There are three main differences. The
23

There may be indefinitely many interposed entities, located in other jurisdictions, between X and its ultimate
individual shareholders.
24
Alan Auerbach & Michael Devereux, Consumption and Cash-Flow Taxes in an International Setting 1
[hereinafter AD 2013] (National Bureau of Economic Research, Working Paper No. 19579, 2013).
25
See, e.g., Devereux & de la Feria, supra note 1, at 3; Parillo, supra note 3.
26
This version of the DCT is suggested in ADS 2010, supra note 2, at 883.
27
See, e.g., id.; Rosanne Altshuler & Harry Grubert, Formula Apportionment: Is it Better than the Current System
and are there Better Alternatives?, 63 National Tax Journal 1145, 1148 (2010); Harry Grubert & Rosanne Altshuler,
Fixing the System: An Analysis of Alternative Proposals for the Reform of International Tax, 66 National Tax
Journal 671, 705 (2013); Toder & Viard, supra note 13, at 23.

7

first is that FA assumes that the governments of different jurisdictions (i.e. countries or states within a
single country) already have the jurisdiction to tax the profits of a business. FA operates only to determine
how much should be taxed by each jurisdiction. If a corporation is not treated as having established
business nexus with a jurisdiction, FA by a sales-only factor may not give rise to tax in that jurisdiction
even if sales are made there. By contrast, Version 1 of the DCT makes it explicit that any country into
which sales to final consumers are made has taxing jurisdiction. Second, FA is mainly considered in the
income tax context,28 whereas under Version 1 of the DCT, what is taxable in D is X’s cash flow profit,
not its income. Third, the basic motivation of the DCT suggests that only countries into which sales to
final consumers are made are relevant, whereas sales-only FA has tended to consider all sales, and not
just sales to final consumers.29
The main type of objections to DCT Version 1 relates to its implementability. Within this type of
(rather grave) objections, there are two sub-types. First, X may over-state its costs in O to reduce its
taxable profit in D. In order to verify that O’s stated costs attributable to sales in D are true costs, D’s tax
authority may need the cooperation of the tax authority in O. Moreover, since X may be making sales to
many countries, a lot of international cooperation in tax administration would be needed. Second, there is
the question of how the corporate profits of firms that sell only intermediate goods and services are to be
treated. Without a plausible answer to this question, the proposal for reform is at most half complete.30
But any attempt to answer the question faces an inescapable dilemma. On the one hand, if profits from
intermediate sales are taxed in the country of the purchaser, then the tax burden on corporate profit will
again depend on the place of production (i.e. the location of the user of purchased business input). Both
sellers and buyers of intermediate goods and services can gain from reducing the tax on such profits, and
the distortions of “source-based” taxation are reintroduced. On the other hand, if profits from intermediate
sales are to be taxed on the basis of how such goods and services are used ultimately in producing
consumption goods and services and where such consumption goods and services are sold, how is it
possible to trace these transactions on intermediate inputs to the final consumer sales? 31
As already mentioned, Version 1 is not the preferred DCT proposal for DCT proponents. Thus
objections to Version 1 on the basis of implementability do not dissuade them. This of course is an
important reason to distinguish different versions of the DCT. However, DCT proponents sometimes
equivocate between different versions of the DCT. For example, Devereux and la Feria, in a working
paper that mainly elaborates on what I believe to be Versions 2 and 3 of the DCT (discussed below), offer
an extended discussion of whether the country of destination can legitimately claim “substantive tax
jurisdiction” over the profits of foreign corporations.32 It is fairly easy to see how such a question can
arise for Version 1 of the DCT proposal.33 By contrast, it is very hard to see how this question can arise
for other versions of the DCT, which have been accurately described as modifications of the VAT: that
28

FA may apply to all of corporate income, or to only residual profits from some (e.g. intangible) assets, as
proposed by Michael J. Graetz & Rachael Doud, Technological Innovation, International Competition, and the
Challenges of International Income Taxation, 113 Columbia Law Review 347, 417-19, 434 (2013).
29
Nonetheless, FA proposals have become increasingly sensitive to the manipulability of sales to intermediate firms
and therefore the distinction between sales to final consumers and intermediate sales is likely to be important to such
proposals as well.
30
As discussed in Section 6 below, most international trade occurs among firms and a substantial portion occur
intra-firm, i.e. within multinational groups.
31
That allocating profits to the jurisdictions where intermediate sales are made easily creates economic distortions
and opportunities for manipulation is a key objection that has been raised against proposals to reform the corporate
income tax using sales-factor-based FA. See Altshuler & Grubert, supra note 27, at 48; Grubert & Altshuler, supra
note 27, at 704-07.
32
Devereux & de la Feria, supra note 1, at 11-14.
33
In the example above, corporation X may have no business contact with (e.g. no office or operation in) country D
other than making sales to final consumers in D.
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the destination country has “substantive tax jurisdiction” over imported goods and services seems
undisputed. Thus Devereux and de la Feria must have had Version 1 of the DCT in mind in their
“substantive tax jurisdiction” discussion.
I believe it is also very tempting to equivocate between Version 1 of the DCT and other versions.
Under Version 1 of the DCT, the sense in which the tax imposed by D on X is a tax on X’s profits is as
unambiguous as a tax imposed by O. Moreover, assuming that the cash flow computation of X’s profits
captures the (non-labor) economic rent earned by X, the incidence of the tax should be on the claimant of
the rent, i.e. X’s owners. By contrast, as we will soon see below, it is quite a semantic stretch to label the
other (preferred) versions of the DCT taxes on corporate profits: they can be shown to leave the after-tax
profit of a particular corporation unchanged. It is also unclear that the incidence of the DCT is on the
owners of X qua owners (as opposed to, by coincidence, qua consumers of the products sold by X). Thus,
the claim that the DCT is a tax on corporate profits keeps leading one back to Version 1 of the DCT.34
Nonetheless, such conflations are misleading, including for DCT proponents themselves, as evidenced by
Devereux and de la Feria’s suggestion for crediting the DCT against the personal-level income tax of
owners of unincorporated entities (assumed to be taxed on a flow-through basis). Therefore, the
distinction between Version 1 of the DCT and other version of the DCT must be firmly followed,
including by DCT proponents themselves.
Finally, there is another type of objection to Version 1 of the DCT that is not based on its lack of
implementability. This is the objection that, in the simple set up used to describe Version 1, there are
actually two aspects of the world that the multination corporation may take as givens: i.e. not only where
final consumption takes place (stipulated to be D), but also where the company’s ultimate individual
investors reside (stipulated to be R). If R is just as independent of X’s choice regarding location of
production as D, then neutrality regarding where to locate production can also be achieved if X’s profit is
taxed in R. However, DCT proponents seem to assume that information about R would not be readily
available to design the tax on X’s profits, whereas information about D would be more readily available.
Sections 6-7 will offer an extended argument as to why this is unjustified.

3.2 Version 2: A VAT with deductions for labor cost
The second version of DCT is succinctly summarized in the Mirrlees Review:
“A more plausible alternative [than Version 1] would be to organize the tax in the same
way as a destination-based VAT. Indeed, value added as measured by VAT is equal to
the sum of economic rent and labour income. In a closed economy, a VAT which also
gave relief for labour costs would be equivalent to an R-based cash flow tax. All real
costs, including labour costs…would be deductible from the tax base. In an open
economy, a destination-based VAT which also gave relief for labour costs would be a
destination-based, R-based, flow-of-funds tax….
“How would such a destination-based cash flow tax allocate costs between countries? It
would relieve those costs in the exporting country in which they were incurred. Just as for
VAT, an exporting company would not be taxed on its exports…. Any VAT [sic] a
company had already paid on intermediate goods would be refunded. A destination-based
34

Moreover, political interests may be more easily elicited for Version 1 of the DCT than for other versions, given
the types of tax planning engaged by companies like Starbucks that have been exposed by the media: how could
Starbucks not pay any tax in the UK when its sales to customers in its UK stores are generating so much profit?
Version 1 of the DCT may be felt to address such (theoretically unreliable) intuitions, and therefore is more likely to
keep DCT proposals on the policy radar screen.
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cash flow tax would need additionally to give a refund to reflect the cost of labour. A
company which exported all its goods would therefore face a negative tax liability,
reflecting tax relief for the cost of its labour.”35
What this description suggests is that a company’s tax base is determined by the tax systems of
different countries. In the country of sale (D), only income/revenue will be taken into account, which
would clearly over-state corporate profit. However, in the country of production (O), all production costs
will be subtracted from the tax base. In contrast to Version 1 of the DCT, whether such costs are overstated can be verified by O’s tax authority alone, without D’s tax authority’s involvement.
This and the next sections will consider a number of questions for this version of the DCT. To
begin: Does the tax rate in O matter to X? This is an obvious question to ask, since what motivate DCT
proposals are the economic distortions of source-based corporate taxes, under which the tax rate in the
country of production (O) does matter. On the face of it, in DCT Version 2, X’s tax liability, as well as
the nominal tax rate on its profit, will depend partly on the tax rate in O, and not just on the tax rate in D.
For example, suppose D’s tax rate is tD and O’s tax rate is tO (both are expressed in tax-exclusive terms),36
and that X has R dollars of sales in D (R* (1+tD) dollars in tax-inclusive terms), and P dollars of non-labor
input cost in O (P* (1+tO) dollars in tax-inclusive terms). Assume for the moment negligible labor costs.
Then X’s net tax payment under DCT Version 2 would be R*tD-P*tO. Whether we express this as a
percentage of before-tax profit (=R* (1+tD) - P* (1+tO)) or of after-tax profit (= R-P), the percentage will
depend on tD as well as tO.
However, it is clear from the example that whatever values tD and tO take, X’s after-tax profit will
always be R-P. The value of tO in particular will not change X’s bottom line. In this sense, the tax rate in
O does not matter to X, and therefore will not influence X’s location decisions.37 It is equally clear that
whatever tax is levied in D, X’s after-tax profit will always be the same and equal R-P. D’s tax rate tD
does not matter, either. This seems to undermine an understanding of the DCT as being a tax on X’s
profits. Typically, the idea of a tax on corporate (pure) profit is that it alters the amount of pure profit that
accrues to the company’s shareholders. This surely underlies the idea that a tax on pure profit can be close
to 100% without being distortionary. But if a given tax only changes the prices of a company’s inputs and
outputs (and the amounts of its tax payments), without changing its after-tax profits, then the tax does not
bear on profits in the normally understood sense.
This question can also be pressed against Auerbach and Devereux’s formal derivation of the
properties of the DCT. Auerbach and Devereux show through the derivation that the “destination-based
tax is equivalent to a lump sum tax on the pure profits received by domestic residents.”38 This makes
intuitive sense: a regular destination-based consumption-type VAT imposed by country D would tax all
consumption arising out of economic rent and labor income received by the residents of D (wherever such
rent and labor income are generated). A DCT that further excluded labor compensation from its tax base
35

ADS 2010, supra note 2, at 883-84.
The invoice-credit VAT usually expresses tax rates in tax-exclusive terms, whereas the subtraction-type VAT
usually uses tax-inclusive expressions. Devereux & de la Feria, supra note 1, at 10-11, state that their proposal does
not rely on the invoice-credit method of administration. Many other expositions of the cash flow tax also proceed as
though an analogue of the subtraction-type VAT would be adopted. See, e.g. AD 2013, supra note 24; Bradford,
supra note 2. However, in the simple example given here, I use tax-exclusive rates and prices, which can be
converted easily into tax-inclusive ones.
37
This appears to be the argument offered by Devereux & de la Feria, supra note 1, at 4 (“It might be thought that
[the DCT] would give an incentive to locate expenses in high tax countries. However, in theory at least, this should
not occur. The reason is that the price of the intermediate goods or services used by the company would be affected
by the tax.”).
38
See AD 2013, supra note 24, at 20.
36
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would then be equivalent to a tax on economic rent accruing to capital. However, in Auerbach and
Devereux’s model, multinationals are equally owned by resident and non-resident individuals. If a DCT
imposed by a destination country is equivalent only to a lump sum tax imposed on the pure profit
accruing to the capital owned by its own individual residents, then the tax is not a tax on the pure profit of
the multinational making sales into D, which is owned by residents and non-residents. In other words, if
country D adopts a DCT, it is a tax on the corporate profits of foreign companies only because its
residents’ consumption is financed (partly) out of such profits. If a foreign company’s sales to final
consumers in D give rise to profits, but such profits do not finance consumption in D, then D imposes no
tax on that foreign company’s profits.
If this is correct, then even if Version 2 of the DCT displays all the efficiency properties that its
proponents ascribe to it, it seems inaccurately described as a way of taxing X’s profits depending on
where X’s sales to final consumers are made. That would be an accurate description of DCT Version 1.
By contrast, Version 2 describes a tax on X’s profits depending on where the consumption financed by
X’s profits takes place. In terms of the simple set-up used in this Part, D succeeds to tax X’s profit not
because X sells to D, but because for some of X’s ultimate individual owners, the country of residence,
“R”, happens to be just D. It seems that proponents of Version 2 of the DCT have used a very misleading
label for their view.
For the remainder of this paper, I do not dwell on this semantic objection, however grave it seems.
Instead, I focus on understanding DCT Version 2 on its own terms, while firmly distinguishing it from
Version 1. Many more questions can be raised. For instance, in the simple example above, we pretended
that labor cost was zero. If the value of labor does contribute to value added but the cost of labor is
excluded from the DCT base (that is, the value of labor is not subject to any tax), would it still be the case
that a higher tax in O merely increases the cost of production in O, such that X’s after-tax profit is not
affected by the tax rate in O? The cash flow tax on business profits has often been described as having the
effect of a VAT plus a wage subsidy (i.e. the value of non-labor inputs is taxed, but labor is not). It seems
surprising that despite this subsidy, wage rates move in the same direction and in the same proportion as
the prices of other inputs used in production.39 Additional questions will be raised in Sections 4-5.

3.3 Version 3: Taxing exports at the origin, but at the destination country’s rate
Devereux and de la Feria have described yet a third version of the DCT. Under this version, the
country of production (O) would actually collect tax on its exports, but at the rates set by the destination
countries.40 This will ensure that the profits of a multinational are still taxed to the same extent as they are
under Version 2 of the DCT. However, the revenue from exported sales (R*tD in the earlier example)
would go in the first instance to the country of origin. This is not dissimilar to proposals for implementing
the destination-based tax on an origin basis within the European Union.41 Devereux and de la Feria note a
few of the advantages of this Version 3 of the DCT, including that it would preserve the efficiency (but
not the distributional) properties of Version 2, while preventing types of fraud observed under the
destination-based VAT system.42

39

In the formal model in AD 2013, Auerbach and Devereux assume that when a country imposes a tax t on imports,
wages and other prices will go up by t. AD 2013, supra note 24 at 20. There is no separate discussion of wage (and
the justification for its rise along with other prices) in the model. In the theoretical VAT literature, it is not
commonly assumed that a rise in the VAT rate would be accompanied by an equal rise in the wage rate.
40
Devereux & de la Feria, supra note 1, at 10.
41
Id. at 19-20.
42
Id. at 10, 22.
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But the main problem DCT Version 3 purports to deal with is the following. DCT proponents
seem to believe that the strongest reservation one might have against DCT Version 2 is that for countries
with net exports, the exclusion of wage payments from the tax base—and granting refundable tax credits
associated with such payments—creates a negative tax base and drains revenue.43 We will discuss the
issue of tax refund for labor costs further in Sections 4-5. What can be said here is that this problem of a
negative tax base may not matter to those whose net exports are small relative to the country’s GDP—
there would be a large enough domestic tax base to absorb the negative tax base.44 For example, the
problem was not emphasized when U.S. scholars and policy analysts debated the implementation of
(relatives of) the DCT in the 1990s, whereas the subject of export subsidies was. Perhaps this was because
the U.S. was—and expected to be for some time to come—a net importer: it would have loved to have
this negative tax base (or “subsidy base”) to export more. But there may indeed be countries with positive
trade balances that are large relative to their respective domestic tax bases, for whom the DCT would
create an intolerable revenue drain.
Even if we take this problem as genuine, however, it is not clear how DCT Version 3 deals with it.
If, on the one hand, country O does not transfer the gross revenue it collects on exports to the destination
countries, and if these destination countries nonetheless allow deductions for imported input goods, the
destination countries that are net importers will face a similar issue of aggregate negative tax liabilities. If,
on the other hand, country O does transfer the gross revenue it collects on exports to the destination
countries, it will still face aggregate refunds as a net exporter. It is not clear how Version 3 offers an
improvement over Version 2 in this regard. Moreover, Version 3 contemplates country D allowing
deductions to importers even when it does not know whether the seller/exporter has included the revenue,
which gives rise to serious administrative concerns.45

4. The Problem of Export Subsidies
An important question for the DCT (both Versions 2 and 3) that has both economic and
institutional/legal significance is whether it may give rise to an export subsidy. Consider the following
example. Suppose that company X in country O produces a unit of a good while incurring material costs
of 10 (in tax-exclusive terms) and labor cost of 5. Suppose that the world producer (i.e. tax-exclusive)
price of the good is 14. X’s production of the good is thus unprofitable and results in one dollar of loss
per unit. However, under the DCT, not only would X be refunded all previous tax borne by its non-labor
inputs used in producing the good (thus making sure that the material cost is 10 and no more), but it
should also get a tax credit for its labor cost. Suppose that O’s domestic tax rate is 20%. Then X would
get 1 dollar of “tax relief” from O’s government for labor cost per unit produced. This allows X to break
even. It would seem, then, that the DCT has the effect of an export subsidy.46

43

See ADS 2010, supra note 2, at 884; Devereux & de la Feria, supra note 1, at 10, 21.
This raises the question of whether it is desirable for a subset of countries—those who can tolerate the negative
tax base created by net exports—to adopt the DCT.
45
As noted above, for DCT Version 3, the question of “substantive tax jurisdiction” discussed by Devereux and de
la Feria should not arise, since country O would be collecting tax on its own exporters. The discussion of that
question implies a conflation of DCT Version 3 with Version 1.
46
It is possible, but not clear, that DCT proponents would suggest that the wage subsidy would raise the cost of
labor from 5 to 6, and X thus would continue to generate losses. This first assumes that labor benefits from the full
incidence of the subsidy, and second assumes that wage for labor used for purely domestic production will rise
simply because of the tax refund for labor used in exported production.
44
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However, DCT proponents have simply asserted that there is no export subsidy built into the
DCT.47 The institutional/legal version of this issue is whether the DCT in conflict with the GATT
prohibition on export subsidies.48 Some recent proponents of an origin-based tax on corporate rent have
claimed that it is,49 yet no DCT proponent has yet addressed this issue.
In the U.S. tax policy literature on implementing cash-flow consumption taxes, it is generally
recognized that the destination version of such taxes would give rise to export subsidies.50 For example,
under the so-called “X-tax” devised by David Bradford, wage payments are removed from the cash flow
tax base of a business (including but not limited to corporations), and such payments would be taxed to
the wage earners at progressive rates capped at the business tax rate. The actual tax collected from wages
would thus be less than the reduction in the amount of business tax resulting from the deduction for
wages. If an exporting business nonetheless gets a tax refund for the wage it pays (and for the value of
business input purchase that are created by the workers of previous domestic suppliers), then the refund
exceeds the previous taxes paid and constitutes a subsidy. This was generally regarded as being in conflict
with the GATT prohibition on export subsidies.51 It would seem that a DCT with the simple removal of
wage payments from the tax base, with no corresponding mechanism to tax the wage component, would
generate even greater subsidies.
Several different responses to this problem were offered in the U.S. literature. One was that the
cash-flow business tax should be designed on an origin-basis in order to be consistent with the GATT.52
Some proponents of this response appealed to the theoretical equivalence of destination- and origin-based
commodity taxes for support. Others argued that that the GATT is unreasonable and should be revised.53
In one version of this argument, an origin-based cash flow tax was administratively unacceptable (and
therefore for administrative reasons, destination- and origin-based commodity taxes are far from
equivalent), but GATT is unreasonable in ruling out an important policy option. However, it is admitted
that GATT is perhaps not entirely erroneous in suspecting that export subsidies may come into play.54
It is worth noting that DCT proponents appear to be ambivalent about whether destination- and
origin-based cash flow taxes are likely to be equivalent. On one hand, equivalence would seem to
undermine the urgency of adopting a destination-based tax. It seems unsurprising, then, that DCT
proponents tend to point to arguments for non-equivalence. For example, Auerbach et al pointed to the
ADS 2010, supra note 2, at 884 (“…countries would not be subsidizing exports (since the export price would be
unaffected)…”). See an equally cryptic dismissal of the export subsidy concern in Michael Devereux & Stephen
Bond, Cash Flow Taxes in an Open Economy 23 (Centre for Economic Policy Research, Discussion Paper 3401,
2002).
48
General Agreement on Tariffs and Trade, Oct. 30, 1947, 67 Stat. A-11, T.I.A.S. 1700, 55 U.N.T.S. 194.
49
Boadway & Tremblay, supra note 5, at 47.
50
See, e.g., Grubert & Newlon, supra note 2, at 643-44 n.6, n.7; Stephen E. Shay & Victoria P. Summers, Selected
International Aspects of Fundamental Tax Reform Proposals, 51 U. Miami L. Rev. 1029, 1050-54 (1997); David
Weisbach, Does the X Tax Mark the Spot?, 56 SMU L. Rev. 201, 213 (2003).
51
In addition, there was a concern that any type of subtraction-type cash-flow tax that does not sufficiently track
whether previous purchases of non-labor input have been subject to tax would create export subsidies. See Shay &
Summers, supra note 50, at 1052-56.
52
Id. See also Weisbach, supra note 50, at 218, supra note Bradford, supra note 2, at 12-13; Boadway & Tremblay,
supra note 5, at 46-47.
53
Some of these latter writers argued that GATT is unreasonable because destination- and origin-based commodity
taxes could be equivalent. See Daniel N. Shaviro, Replacing the Income Tax with a Progressive Consumption Tax,
Tax Notes, April 5, 2004, at 107-108.
54
See, e.g. Weisbach, supra note 50, at 219 (writing from the U.S. perspective, as if it is country O in our example
above: “trading partners will rightly claim that we are subsidizing certain exports (although we would be penalizing
others because exchange rates would adjust on average).”)
47
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requirements of a single tax rate on all goods and no cross-border shopping or labor mobility for
equivalence to hold.55 However, in setting out the DCT, DCT proponents did not make any assumption
that implies that such requirements may be violated. Indeed, the requirement of consumer immobility (i.e.
no cross border shopping) is presupposed by the claimed efficiency of the DCT.56 In fact, most of the
theoretical arguments for non-equivalence are not very relevant for the DCT proposed as an international
tax reform option. In particular, the most fundamental way in which equivalence may fail for commodity
taxes—that different commodities tend to be taxed at different rates57—does not seem to be an issue for a
tax on corporate profits. On the other hand, if the equivalence between destination- and origin-based cash
flow taxes fails to hold, should we not be more sensitive to the possibility that a destination-based tax
may give rise to export subsidies (at least for some sectors and some businesses)? 58

5. The Problem of Loss Refunds
As discussed in 3.3, some countries that are net exporters and that have relatively small domestic
economies may face a large revenue drain because of the labor subsidy DCT implies. However, to assess
the gravity of this problem, one may need to consider a basic problem in the implementation of a cashflow corporate tax that arises even in the domestic context. That basic problem is simply aggravated in the
destination version of the tax.
Advocates of the reform of the corporate income tax to tax only corporate rent have been
concerned with the treatment of corporate losses for two reasons. First, the asymmetrical treatment of
profit and loss resulting from risk-taking (i.e. profits from lucky outcomes is taxed but losses from
unlucky outcomes are disregarded) may discourage risk taking. Second, and of particular urgency for
proposals to tax corporate rent, it is difficult to distinguish economic rent from profit from risk-taking for
particular firms and investments. When a firm realizes an outsized return, it is generally hard to say how
much it is because the firm seized on an unique opportunity, and how much it is just good luck (it is
usually both). Only by taking full account of losses in the tax system—by allowing full offset of losses
against income and the refund of negative tax liabilities of loss in excess of income—can one address
these two problems. Or so theorists seem to have reasoned.
However, there are at least two good theoretical arguments against tax credits/subsidies59 for
corporate losses. Before considering these two arguments, however, it is important to note that almost no
real world tax systems offer tax credits/subsidies for losses.60 This is true not only of the corporate income
tax, but also of the VAT. One should not be misled by the fact that for a particular firm, it is possible for
55

ADS 2010, supra note 2, at 884.
Likewise, Auerbach and Devereux’s more recent paper points out that imperfect competition may also defeat
equivalence, but assumes perfect competition in its own model. AD 2013, supra note 24, at 5.
57
See, e.g. Michael Keen & Walter Hellerstein, Interjurisdictional Issues in the Design of a VAT, 63 Tax L. Rev.
359, 363 (2010).
58
If the DCT does have the effect of an export subsidy (and if for some reason the resulting subsidy is not
constrained by the GATT), then some countries may have incentives for adopting the tax—in their self-interest,
even if the result is adverse to global welfare. This is significant because one basic question for DCT proposals is
whether countries acting in their own self-interest would adopt it. This question apparently holds special importance
for DCT proponents because they claim that the problem with the current system is that it is not incentivecompatible relative to the incentives of individual nations. Devereux & Vella, supra note 1, at 2. The possibility of
export subsidies points to an incentive-compatible but arguably undesirable arrangement.
59
I avoid the term “tax refunds” because it suggests refunds of taxes already paid, which is precisely not at issue
here.
60
Boadway & Tremblay, supra note 5, at 30, briefly mention subsidies for losses under the Norwegian resource rent
taxes in the petroleum and hydro power sectors.
56
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VAT input tax credits to exceed VAT payable on sales, with the result that the firm gets a VAT refund
corresponding to the excess of its cost of input purchases over its sales. This refund is for the VAT that
the firm has previously paid on its input purchases. A VAT refund simply ensures that no tax is collected
in excess of the value of a firm’s taxable sales. It does not require the government to offer a subsidy to
any firm when there is a loss.61 To put it differently, the VAT taxes consumption even if the consumption
is produced through a process generating a net loss. Some authors who advocate cash-flow business
taxation have arguably missed this point, and as a result exaggerate the similarities between real-world
VATs and the business taxes they favor in theory.62 Insofar as a cash-flow tax requires government to
give money to taxpayers in excess of tax previously paid—which is certainly going to be the case if labor
costs are to be deducted from the tax base and losses are refunded, but any deduction for production costs
that have not been previously taxed would trigger this consequence—this is a major departure from the
VAT.
Are there good theoretical justifications for real world taxes to take the stance of not offering
subsidies for losses? Normally, this stance is explained as an administrative necessity in light of the risk
for fraud. But the issues of institutional design are deeper than that. Two arguments in favor of current
practice are that, first, it may be misguided to consider corporate losses in themselves without asking who
bears the detriment of corporate losses, and second, that the government has every reason to avoid
subsidizing “negative rent”.

5.1 Are corporate losses significant in themselves?
Even if tax policy aims at neutrality with respect to risk-taking activities, it is unclear we should
treat corporate losses as significant in themselves. To start, just as the profit of a corporation can be
reflected not only in the corporation’s own financial statements but also in the increased value of the
corporation’s shares, a corporate loss can be reflected in diminutions of share value. As a result, for tax
purposes, gains realized by a corporation create the possibility for taxpayers of being subject to multiple
taxation on the same gain, while losses realized by a corporation create for the government the possibility
of granting multiple deductions for the same loss. However, when it comes to shareholder taxation, the
realization requirement under the income tax creates an asymmetry between gain and loss: a shareholder
can defer the recognition of gain on the shares of a corporation, while realizing immediately the loss
suffered by the shares by disposing them. Assuming that such loss realized by shareholders can be used to
offset other income, the downside of corporate risk taking would be reflected in the tax treatment of
shareholders. In that case, the non-refund of corporate losses need not discourage risk taking.
It is a motto often attributed to economists that corporations do not bear taxes, and that to
understand the effect of corporate taxation one has to trace its effect to real people. The reminder that
corporate losses matter ultimately only at the shareholder level is simply an application of that motto. In
fact, that motto should take us even further. Corporations exist, after all, to limit shareholders’ liability.
Therefore the downside of corporate risk-taking has already been limited for the shareholder. If a
corporation winds up with a loss, that loss often is not fully borne by shareholders, but instead is partly
(or even largely) borne by creditors. The loss borne by third parties may well already be reflected in the
61

This is true not only of the invoice-credit type VAT: it is commonly believed that a subtraction-type VAT should
also generally be designed so as not to require the government to be out of pocket overall.
62
For example, David Bradford suggested that under a VAT, any investment outlays are immediately deducted in
the computation of VAT liability. As a result, “the general public shares in the investment and payoffs in proportion
to the tax rate[; in] making investment decisions, the taxable firm considers its share.” David Bradford, Consumption
Taxes: Some Fundamental Transition Issues, in Frontiers of Tax Reform, 132, 132, (Michael J. Boskin, ed., 1996).
This conflation of the theoretical cash-flow tax and the VAT also appears in Bradford’s explanations of the
economics of transition to a VAT. See the “tomato juice” problem in Bradford, supra note 2, at 32-34.
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latter’s computation of taxable income/profit (including even under a cash-flow tax), and if so, it would
be wrong for the government to recognize negative income tax liabilities for corporate losses by offering
subsidies to the loss corporation. In summary, while it may be important for tax systems to take losses
into account to remain neutral with respect to risk-taking, the case for taking corporate losses into account
is perhaps the weakest, because the corporations do not bear the “incidence” of corporate losses.

5.2 The problem of negative rent
A different theoretical justification for not offering subsidies for corporate losses is the possibility
of negative rent. Just as the idea of positive economic rent stands for the excess of the expected value of
an investment over the normal (risk-adjusted) return for investments, the idea of a negative rent is that the
expected value of an investment may fall below the normal (risk-adjusted) return. There are various
reasons why people might make investments—including through incorporated businesses—that have
expected values lower than the opportunity cost of their investment capital (i.e. investments with negative
rent). For example, the expected upside of the investment may have non-pecuniary value, or may
particularly enhance one’s wellbeing by satisfying unique personal preferences, whereas the downside of
the investment only has negative financial or pecuniary value.63 Therefore, people who make investments
with negative expected profit do not necessarily act irrationally. And of course, many investments
decisions actually do reflect irrational exuberance, myopia, or other forms of limited rationality.
If people do make investments (whether or not in corporate form) generating negative rent,
however, then a problem arises for the government. A government generally has incentives to tax pure
positive profit—to the maximal possible extent—because it raises revenue without causing distortions.
But governments generally should have no incentive to subsidize investments with negative rent. If the
government’s attitude towards positive and negative rent is asymmetric, that may lead it to tax profit and
loss from risk-taking in an asymmetric fashion as well, precisely because it is difficult to distinguish
between pure economic profit (positive or negative) from lucky or unlucky outcomes from bets. In other
words, the normatively desirable symmetric treatment of income and losses from risk raking may be in
conflict with the normatively desirable asymmetric treatment of positive and negative rent, and it is not
clear that the former is more important than the latter.

5.3 Implications for cash-flow tax design
For these two theoretical reasons, as well as for the more commonly cited (and widely accepted)
reason of administrability, the implementation of any cash-flow corporate tax, both in the domestic and
cross-border contexts, and whether on a destination or origin basis, may need to adopt arrangements that
look more like current business income or consumption taxes rather than the abstract versions that
theorists have assumed. For example, governments may insist that any refunds can only be for taxes
previously paid, and not net subsidies to taxpayers. Corporate losses may be carried forward,64 but the
refundable credit for losses would be denied. On surface, such arrangements may seem to discriminate
against risk taking, but the real extent to which that is the case will depend on what else is happening in
the system (e.g. whether shareholders and creditors are recognizing losses). In any case, they may
justifiably prevent the subsidization of negative rent.

63
64

Or, the downside of a risky investment may be hedge-able, whereas the upside may be unique.
See Boadway & Tremblay, supra note 5, at 11.
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Even for an origin-based cash flow tax, these limitations would be very notable, since, compared
to both the income tax and the VAT, the cash flow tax may allow greater deductions,65 and therefore
generate losses more frequently or to greater extents. For the DCT, the limitation of refunds to previously
taxed purchases would pose even more severe problems. In the example described in Part 1.3 in
connection with DCT Version 2, if tax is refunded for exports only to the extent of previously taxed
inputs—which does not include labor—then the corporation’s profit/rent will clearly be exaggerated.
However, how to deal with this problem while preventing the excessive recognition of losses is not at all
clear. This is an aspect of the DCT that requires much further elaboration. Nonetheless, it is likely that,
for a net exporter country, the actual revenue drain from implementing the DCT would be smaller than
the theorists contemplate.

6. Does Introducing “Destination” Expand the Range of Policy Options?
The last 4 sections highlighted numerous exegetical issues for DCT proposals and urged DCT
proponents to address them. In this section and the next, I elaborate a fundamental critique of such
proposals. The main question to consider is: how does bringing the country of destination into
consideration in assigning income tax jurisdictions broaden the range of international tax policy options?
Theoretically, there is a close conceptual connection between residence-based individual income
taxation and destination-based consumption taxation. 66 It is typical to think of a tax on the return to
savings as a schedule of taxes on future consumption, with the tax rates higher for acts of consumption
that occur further in the future. Thus when a resident country chooses a tax rate on the capital income
earned by its individual residents (which may be different from the tax rates chosen by other countries for
their respective individual residents), it may be viewed as adopting a distinct set of future consumption
tax rates for its residents. Destination-based consumption taxation, of course, is also a matter of setting
distinct tax rates for acts of consumption that occur within different jurisdictions. Both residence-based
capital income taxation and destination-based consumption taxation thus can be thought of as determining
cross-country differences in consumer prices.67 Conversely, source-based capital income taxation can be
thought of as creating systematic differences across countries in producer prices: different source
countries must generate different pre-tax returns in order to offer the same after-tax return to investors.
This is also the effect of “origin-based” commodity taxation.68
Given the close affinity between resident-based individual income taxation and destination-based
consumption taxation, how can destination-based taxation fix problems in international taxation that
cannot be fixed by resident-based taxation? In particular, the roles of individuals as residents of a given
country and as consumers within that country largely overlap. Indeed, the country of “destination” is
often defined the country where the consumers reside. It is also a premise of DCT proposals that
consumption activities are largely immobile. If a tax system cannot easily deploy information regarding
65

Compared to the income tax, the cash flow tax may allow greater deductions because of immediate expensing of
capital outlays (note, however, that an R-based cash flow tax would not allow interest expense deductions).
Compared to the VAT, deducting wages from the tax base results in greater deductions under the cash flow tax.
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See Keen & Wildasin, supra note 12, at 268.
67
At the same time, they allow producers from all over the world to equate their producer prices, ensuring
production efficiency. This is familiar, in the income tax context, from the claim that capital export neutrality (CEN)
ensures that capital is allocated to its most efficient use. For consumption taxation, it is the basic theoretical
argument in favor of destination-based taxation.
68
Because commodity taxation, including the VAT, normally disregards financial flows, the concept of the “origin”
of a taxable supply under the VAT and other commodity taxes is generally narrower than the concept of “source” of
income under income taxes, since “source” is a concept used to allocate taxing jurisdiction for income from labor as
well as from financial capital, in addition to income from businesses.
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individuals qua residents, how is information regarding individuals qua consumers more easily
deployable?
For many recent proponents of corporate tax reform (e.g. all rent-based corporate taxes, including
those providing for an ACE or a Capital Cost Allowance), individual taxation is often treated as a separate
subject matter. The interactions between corporate-level taxation and individual-level taxation tend not to
be fully considered, as illustrated in Section 5.1 by the neglect of the possibility of recognizing corporate
losses at the shareholder level. Instead, the prevailing approach seems not to be about optimizing
corporate taxation given individual taxation on a resident basis, but about optimizing corporate taxation
assuming that individual taxation on a resident basis will remain very imperfect. Along these lines, many
economists writing about international taxation have claimed or assumed that individual taxation on a
resident basis is difficult to implement.69 But given the conceptual connection between resident-based
individual income taxation and destination-based consumption taxation, a question is especially acute for
DCT proponents: why should the latter be easier to implement, when the former is assumed to be
infeasible?
One obvious answer to this question is that it is easier to identify the timing of consumption than
the timing of income. But if the challenge of residence taxation is mainly about timing, then a variety of
devices are available to deal with deferral. For example, interest may accrue on tax liabilities that are
deferred.70 The difficulties of resident individual income taxation are normally not presented as only or
even mainly problems in the accurate measurement of the timing of income, but as problems of
jurisdiction and enforcement. In particular, because much foreign wealth of resident individuals may be
held in the form of foreign entities, the resident country generally lacks jurisdiction either to tax these
entities or require them to provide information regarding income accruing to (or even just asset indirectly
held by) the country’s own residents. Yet these same jurisdictional and enforcement constraints also hold
in the indirect tax context. It is crucial to remember that the current international consumption and income
tax regimes apply to the same patterns of world trade and investment. Is the international consumption tax
regime somehow more able to gather information about consumers from these patterns than the income
tax regime is able to gather information about residents?
The implicit answer given by some DCT proponents is yes. They appear to take the position that
while the prevalent practice under the VAT for taxing cross-border transactions—which is “destinationbased”—is still imperfect at identifying place of consumption, it does succeed in doing so to enough of an
extent that incorporating similar information about destination into the corporate tax may expand the
range of policy options.71 In the lingo favored by these authors, destination, a concept deployed in indirect
taxation, can serve as a “proxy” for the place of consumption.72 Yet this purported benefit of introducing
the concept of destination is likely to be illusory. The error that is likely to have been committed can be
described in two ways.
First, it is important to recognize the distinction between the economic characterization of the
destination principle and the institutional/legal characterization of a principle by the same name. These
69

See, e.g. ADS 2010, supra note 2, at 880; Rachel Griffith, James Hines & Peter Birch Sorensen, International
Capital Taxation, in Dimensions of Tax Design: The Mirrlees Review 914, 915-16, 982-83 (Stuart Adam et al. eds.,
2010).
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This idea is implemented in current US PFIC rules and has been proposed by Alan Auerbach and others in
connection with the “retrospective taxation” of capital gain.
71
Devereux & de la Feria, supra note 1. Again, what is purportedly relevant is that information about place of
consumption is introduced into the tax regime, and not how the information is used (e.g. whether to tax consumption
or to allocating taxing right on corporate profits).
72
The idea that destination is a proxy for consumption is endorsed in Keen & Hellerstein, supra note 57, at 366-368.
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are, in substance, two entirely different principles. According to the economic characterization, the
destination principle “means that the total tax paid in relation to a commodity is determined by the [tax]
rate levied in the jurisdiction of its final sale… [and] that all the revenue accrues to the government in the
jurisdiction where that sale occurs.”73 Note that understood this way, the destination principle can be
implemented not just through the VAT but also through a retails sales tax, under which sales and only
sales to final consumers are taxed at the rate of the country of residence of the consumers. That is, the
destination principle can be perfectly realized if all business-to-business (B2B) transactions are ignored.
Yet if the destination principle, in this economic sense, had been implemented by a retail sales tax, we
would not know the destination principle as it is normally understood, institutionally and legally, in
connection with the VAT, i.e. the zero-rating of exports and taxing of imports.74 It is not hard to see that
the zero-rating of exports is neither necessary nor sufficient for realizing the destination principle under
the economic characterization.75
While it might seem unnecessary to belabor the distinction between the destination principle as an
objective of economic policy and the destination principle as a label for the VAT mechanism of taxing
imports and zero-rating exports, the identification of “destination-based” taxation with the institutional
mechanism of zero-rating exports is transparently assumed in both Versions 2 and 3 of DCT proposals.
Further, these proposals mistakenly assume that zero-rating carries information about place of
consumption.76
Second, while there are particular rules under the VAT laws of different countries that attempt to
identify the place of individual final consumption, it would be erroneous to assume that this is what VAT
“place of supply” or “place of consumption” rules do in general. Generally, VAT rules implement a tax
on consumption not by identifying consumption activities, but by identifying business activities. In
technical terms, what is crucial to VAT is not the imposition of tax on sales, but the allowance of
deductions for input purchases to businesses. Therefore, as a general matter, both sales to business and to
individual consumers (i.e. B2B and B2C transactions) are subject to tax, but only businesses can claim
deductions. And because consumption activities generally do not qualify as businesses and therefore do
not give rise to deductions, they end up bearing the burden of the VAT. The legally intensive effort to
delineate between consumption and non-consumption under VAT laws takes the form chiefly of
distinguishing between business and non-business activities on the side of the purchaser, not of
distinguishing, on the part of the seller, between different types of sales.
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Liam Ebrill et al., The Modern VAT 176 (2001).
See, e.g., Alan Schenk, Victor Thuronyi & Wei Cui, Value Added Tax: A Comparative Approach 15 (2015).
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It is not sufficient, since whether final consumption is properly subject to taxation in the country in which it
occurs depends on further tax collection on subsequent transactions. It is also not necessary, since imposing a
positive tax on cross-border sales to final consumers is another (actually adopted) method of tax collection.
Similarly, taxing imports is neither necessary nor sufficient for taxing final consumption in the country of import.
For imports by taxable suppliers (i.e. those that are not exempt from the VAT), taxation or non-taxation of imported
input purchases makes no essential difference. And whether final consumption is properly taxed depends on tax
collection by the importing suppliers or suppliers further downstream.
76
To be fair, it is not just DCT proponents who make this assumption. For example, Michael Keen and Walter
Hellerstein, writing purely about VAT design, acknowledge that “it is [individual] consumption…that underlies both
the expression of and the rationale for the destination principle [characterized as an economic principle]. That
principle is therefore entirely silent on which jurisdiction should tax business-to-business (B2B) transactions, which
needs to be resolved by administrative concerns.” Keen & Hellerstein, supra note 57, at 367 (they emphasize that
“the considerations that should guide decisions on the place of taxation for border-crossing B2B transactions
ultimately must be pragmatic.”). Nonetheless, they insist that “destination” as used in real world VAT rules serves
as a proxy for consumption.
74
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It is within this general context that zero-rating under the VAT operates. It is well-known that the
mechanism of zero-rating is often adopted under VATs within purely domestic contexts.77 The point of
such mechanisms is generally to ensure there is no tax-induced distortion in the business decisions of the
purchaser.78 Zero-rating in the cross-border context serves exactly the same function, namely avoiding
distortions in B2B transactions—not taxing final consumption.
How, then, have the zero-rating of exports and taxing of imports for B2B transactions resulted in
final consumption being taxed largely where it occurs? The explanation is rather simple. First, relative
few consumer goods traditionally have been directly imported by retail customers; most importation of
goods has involved B2B transactions.79 Second, most consumption services are traditionally supplied
domestically. These two facts have allowed a set of rules mainly governing cross-border B2B services to
work. But where either goods or services are supplied cross-border directly to final consumers, the
enforcement of the VAT becomes much more challenging, and the VAT has no advantage over the retail
sales tax in relation to such supplies. Indeed, for cross-border supply of services to final consumers, the
destination principle—understood in the economic sense—has, at least up till now, been largely
unenforceable. It thus seems inaccurate to suggest (as the idea of “destination as proxy” does) that
somehow, the destination principle as embodied by the VAT has already incorporated information about
place of final consumption.80
The preceding two arguments make references to features of VAT law to explain why it is
implausible to view destination (as deployed in VAT law) as a conceptual proxy for consumption. There
is an even more intuitive argument. “Destination”, as used under VAT law, simply denotes the location of
the customer in cross-border transactions. Most recent discussions of international income tax policy,
however, stress that new policy challenges prompting initiatives such as BEPS have arisen because of the
ever increasing importance of multinationals in world trade. If one-third of international trade takes place
between related entities in multinational groups,81 and if in countries like the U.S. over 90% of imports
flows through only a sub-group of firms,82 “the customer” in a cross-border transaction is only in a very
small percentage of cases an individual consumer. How then could we expect the concept of destination,
which corresponds to the location of all customers, to be a proxy for the place of final consumption?

7. Information requirements under Destination- and Residence-based taxation
The previous section showed that because cross-border transactions are mostly B2B, the basic
cross-border rules of the VAT (i.e. zero-rating exports and taxing imports) work even though sellers
generally possess no information as to the place of ultimate consumption of the goods and services they
sell. The point of the argument is not whether VAT mechanisms deploy sufficient information so as to
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See Schenk, Thuronyi & Cui, supra note 74, at 260-269.
If zero-rating is used in connection with sales to final consumers (as in the zero-rating of food in a number of
countries and the zero-rating of housing sales in the U.K.), the policy intention is precisely the non-taxation of
consumption. Where the policy intent is to tax consumption, zero-rating is not the mechanism to accomplish it.
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This pattern itself may change, as a result of platforms like Alibaba.com which match manufacturers and final
consumers from different countries directly with one another.
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See, e.g. Keen & Hellerstein, supra note 57, at 367 (“the destination principle is a rule of tax administration that
seeks to approximate the location of consumption in a sensible and administrable fashion”).
81
Andrew B. Bernard, J. Bradford Jensen & Peter K. Schott, Importers, Exporters, and Multinationals: A Portrait of
Firms in the U.S. that Trade Goods, in Producer Dynamics: New Evidence from Micro Data 513 (Timothy Dunne et
al. eds, 2009).
82
Id. at 534.
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always identify places of consumption.83 It is instead whether basic VAT mechanisms deploy any
identifying information regarding places of consumption. If they do not, DCT proponents have yet to
offer a single example of a mechanism that links a specific instance of corporate production with ultimate
consumer purchases in another country. Short of such an example, it is not clear how the ambition of
taxing corporate activities by reference to ultimate consumption can even begin to be realized.
This is not to deny that governments and specialists in VAT design have been working to develop
rules and administrative practices that would more successfully tax cross-border B2C transactions
(whether on a destination or origin basis).84 Such rules and practices will likely incorporate more
information regarding the place of final consumption than do traditional VAT rules. It is no exaggeration,
however, to say that such relatively recent efforts pale in comparison with the massive resources that
governments and taxpayers have for half a century poured into, and continue to pour into, developing
rules and administrative infrastructures for residence-based income taxation of individuals. I have in mind
here U.S. controlled foreign corporation (CFC) and passive foreign investment company (PFIC) rules,
and their counterparts in Canada, Australia, Germany, France, and other countries,85 as well as more
recent efforts by governments to collect information regarding offshore accounts that require disclosure of
beneficial ownership that look through corporations. That is, real world income tax systems already
deploy a lot of information regarding, for given individuals, what foreign corporations own, and for given
corporations, what foreign shareholders they have. Such information is also widely deployed in financial
regulations outside the income tax.86
This difference in the infrastructures for income taxes and for the VAT may not be accidental. By
its nature as a consumption tax, the VAT applies only to the supply of goods and services. The supply and
purchase of goods and services can occur, and generally do occur, in markets where parties do not need to
know the identities of their counterparties (or to retain information about such identities).87 Instead, the
identities of transacting parties are relevant only when the sales of goods or services implicate specific
types of legal relationships, such as agency and debtor-creditor relationships. By contrast, by their nature,
the establishment of financial claims—including debtor-creditor relationships and equity ownerships—
generally requires the knowledge of mutual identities. Parties that have financial claims against one
another generally do not remain anonymous.88 Because share ownership is a type of financial claim, the
basic market conditions for the transmission of mutual identities (either from corporations to shareholders
or from shareholders to corporations) are always present, and tax and financial regulations only have to
harness such information. By contrast, for the sales of goods and services, the basic market conditions for
the transmission of mutual identities are not generally present, which means that tax (and non-tax) law
applicable to such sales had better not rely on such information.
If this is correct, then the most fundamental conceptual question for DCT proposals is whether
corporate profits should be taxed by reference to information embodied in financial claims or information
available in the sales of goods and services. Residence is an example of the former. Destination is an
example of the latter.89 Recall that individuals’ residence and individuals’ place of consumption largely
DCT proponents are clear that they do not intend to rely exclusively on VAT rules to determine the “destinations”
by reference to which corporate profits are taxed. Devereux & de la Feria, supra note 1, at 9.
84
For the work of OECD Working Party No. 9, see Keen & Hellerstein, supra note 57, at 373-382; for references to
other recent European developments, see Devereux & de la Feria, supra note 1, at 19-20.
85
See Hugh Ault & Brian Arnold, Comparative Income Taxation: A Structural Analysis Part Four, Subpart A,
Section 4 (2010).
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For present purposes, the only relevant aspects of identities of transacting parties are whether they are individuals
and where they reside.
88
Where they do, they are likely to be connected through a chain of non-anonymous agency relationships.
89
Notoriously, the “source” of income cannot be classified by either category.
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overlap. The question is how information about such locations can be used in taxing corporate income (to
deal with the problem of capital mobility). The much more plausible choice seems to be residence, not
destination.
Taxing corporate profit by reference to residence can in principle take two forms. The first is to
tax individual shareholders on an accrual basis, which many countries already try to do, and which option
may have been too summarily dismissed by proponents of corporate tax reform.90 For example, the U.S.
has three alternative regimes for shareholder taxation of investments in PFICs: the mark-to-market
method, the flow through method, and deferral with interest. The first method can be applied only for
publicly traded entities. The second requires the transfer of financial information from foreign
corporations to U.S. shareholders. The third approach addresses non-listed PFICs where flow-through
information is not provided to the shareholder. Under the third approach, the U.S. shareholder is taxed on
income from PFIC on a retrospective basis by paying interest on tax liabilities that previously accrued.91
The second option rarely discussed is a form of formulary apportionment that taxes corporate
income according to where the corporation’s shareholders reside.92 While such a type of corporate reform
may raise various concerns, it does seem to satisfy the neutrality criterion that DCT proponents use to
motivate the DCT. A less promising proposal is to determine corporate residency by reference to
shareholder residence, and to tax corporations on a residence basis. This is because, if a corporation can
only have one country of residence, any apportionment of taxing rights would be precluded.

8. Conclusion
[To come]
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See ADS 2010, supra note 2, at 880. Toder & Viard, supra note 13, at 42, is a recent example of proposals to tax
shareholders on an accrual basis (either through mark to market or through flow-through taxation), but they
essentially argue for the abolition of the corporate income tax, not its reform.
91
Using retrospective taxation in response to difficulties in taxing income on an accrual basis is a general approach
that can be applied in other contexts, for example to the taxation of capital gain. See Alan J. Auerbach, Retrospective
Capital Gains Taxation, 81 American Economic Review 167, 167-178 (1991).
92
See Toder & Viard, supra note 13, at 25 (“A potentially even more attractive method would allocate the
corporation’s income in proportion to where its stockholders reside. We are not aware of any literature that discusses
this approach and we are not sure whether it would be practical... [The] problems may not be insurmountable and we
recommend further efforts to examine whether and how such an allocation method could be made operational.”)
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NAFTA Renegotiation
– Duty authority under section 125(c)
– Implications from wording of section 125(d)
– Trade Act of 1974 legislative history

 The NAFTA Implementation Act
– Power to impose new duties under section
201(b)(1)(d)
– Consultation and layover requirements
– Implications for timing under section 103(a)
– Legislative history of the NAFTA Implementation Act
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RENEGOTIATION OF NAFTA
Should
Mexico
be
Renegotiation/Revocation?

worried

about

the

NAFTA

• U.S. Original Position: NAFTA contributes to the U.S. trade deficit

and it needs to be renegotiated in order to “level the playing field” for
American Companies and workers; if not negotiated pursuant to the
U.S. interests, then it will be terminated

• Mexico Original Position: If there is an intent to increase tariffs, or if
Mexico gets less than what it currently has, then there is no reason
to be in NAFTA

• Current U.S. Position: Renegotiation of the NAFTA shall result in a

sensible trade agreement, which will benefit all parties. All parties
will have to make concessions

• Current Mexico Position: Mexico is willing to modernize the NAFTA,

and review certain labor and environmental standards; however,
Mexico will not accept new import tariffs
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RENEGOTIATION OF NAFTA

• Negotiations not to begin before the summer (June-July)
• Negotiations will last at least until year-end
What is the likely Outcome?

• Uncertainty. However, based on the softening of the positions, it is
possible that the Parties have realized that terminating the
Agreement could have a significant adverse impact on all Parties

• Strengthening of Rules of Origin (percentage of NAFTA regional value
content in products – currently at 60%)

• Will Mexico be interested in a strengthening of the rules of origin to
benefit from shift of production from Asia to Mexico?
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RENEGOTIATION OF NAFTA

Rules of Origin in the Automotive Sector

• Pursuant to the NAFTA, the rule of origin applicable to the

automotive sector requires 62.5 percent regional value content
(“RVC”) (U.S., Mexico or Canadian content)

• The NAFTA rule of origin for this sector includes the so called

“tracing list” that establishes that items on such list that are
imported from outside the NAFTA region retain their origin
throughout the supply chain. Makes it harder to meet the rule

• Any discussions on rules of origin shall be based on the NAFTA
regional value content and not on a country specific value content

• Negotiations expected to be “interesting” as the automotive industry
in all three countries will try to influence in an important manner
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RENEGOTIATION OF NAFTA

Rules of Origin in the Automotive Sector

• Global manufacturers do not support more strict rules of origin as
they want more flexibility as to the source of their auto parts

• The end result of an increase of RVC would be that vehicles would

have to have fewer materials and/or components from outside the
North American region affecting perhaps the final price of vehicles,
and thus profits of the OEMs, as some materials and components
are currently sourced from Asia

• Will an increase in the NAFTA regional value content percentage

actually make automobile manufacturers established in Mexico move
their plants to the U.S?
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OTHER U.S. ACTIONS / MARKET ACCES
U.S. Actions that would have a significant impact

• Tax Reform (lowering of Corporate Tax rate)
• Border Tax Adjustment (“BAT”) (would give tax incentives or breaks

to U.S. companies that export their output, and it would eliminate
tax breaks from U.S. companies that import products, and will
possibly impose a tax similar to a value added tax on imports)

What will Mexico Do?

• In case of Tax Reform and BAT, Mexico could implement “mirror”

actions in order not to loose investment and continue to be
attractive to foreign investment. Otherwise foreign investment will
leave

• Especial Economic Zones; Tax Incentives on Asset Investments;
Incentives on Repatriation of Capitals
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Cuba Sanctions

• Why loosen sanctions on Cuba?
• Engage and empower Cuban people
• Facilitate authorized travel to Cuba
• Authorize certain commercial and financial
transactions
• Promote flow of information to, from, and
within Cuba

© 2017 Gardere.

All rights reserved.
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Cuba Sanctions

• Cuba Not Open for Business
• Broad-based restrictions remain for U.S. persons
• 12 categories of authorized travel
• License required for most exports to Cuba
• License Exception Support for the Cuban
People (SCP)
• Exports from third countries
• General approval for
• Telecommunications
• Certain agricultural items
• Civil aviation
© 2017 Gardere.

All rights reserved.
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U.S. Customs & Border Protection
• Founded in 1789
• Responsible for enforcing regulations of more than 40
agencies
• Goals
• Homeland Security
• Trade Facilitation
• Revenue

• Uses Focused Assessments, inspections, seizures,
requests for information
• Reasonable Care

© 2017 Gardere.

All rights reserved.

21

U.S. Customs Enforcement
• Trade Facilitation and Trade Enforcement Act of 2015
(TFTEA)
• Increased enforcement
• Targeting of high-risk imports
• Priority Trade Issues (PTIs)
• ADD/CVD, Import Safety, IP, Revenue Loss,
Textiles, Trade Agreements

© 2017 Gardere.

All rights reserved.
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ADD & CVD
• Antidumping & Countervailing Duties (ADD & CVD)
• Assessed on goods being “dumped” into U.S.
• at less than fair market value, or
• benefiting from foreign government subsidies

• ADD/CVD duties can exceed 100%
• TFTEA established new administrative procedures for
investigating allegations of evasion of ADD/CVD orders

© 2017 Gardere.

All rights reserved.
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Tab 4: Handout

The Outlook for U.S.-Latin American Trade
HNBA Corporate Counsel Conference, 2017
1. NAFTA
The new Trump Administration seeks to renegotiate NAFTA and has threatened U.S. manufacturers
with duties up to 35% if they move production to Mexico. The leverage in these negotiations comes
from essentially two sources:
•

The ability to change U.S. corporate behavior and thus persuade Mexico to agree to
changes; or

•

The authority of the Administration to back-up its renegotiation demands with a threat of
unilateral withdrawal from NAFTA or unilateral changes in duties or rules of origin.

Congress cannot prevent President Trump from submitting a notice of withdrawal from NAFTA with
a stated effective date six months later. The legal question raised is to what extent such a notice
would be legally effective, and on what bases President Trump could act without congressional
consent. Short of issuing a withdrawal notice, or in tandem with it, Trump could issue an order
imposing additional duties on specified Mexican goods, or subjecting them to new rules of origin.
These actions could greatly disrupt established international supply chains in automotive,
electronics and other sectors. Many Asian components are incorporated into Mexican products that
are then exported to the United States as NAFTA qualifying goods based upon the tariff shift and
Regional Value Content (RVC) rules in NAFTA.
Withdrawal Under Terms of NAFTA. Article 2205 of NAFTA provides: “A Party may withdraw from
this Agreement six months after it provides written notice of withdrawal to the other Parties. If a
Party withdraws, the Agreement shall remain in force for the remaining Parties. “ The language §of
the Agreement itself merely states that a “Party” may withdraw, but does not explicitly give that
power to the President.
1.1. Withdrawal Under The Trade Act of 1974. NAFTA was implemented under the Trade Act of
1974 (“Trade Act”). Section 125 of the Trade Act addresses the termination and withdrawal
authority for trade agreements entered into under the Trade Act. Nothing in section 125 or
elsewhere in the Trade Act expressly empowers the President to terminate or withdraw from
an agreement entered into and implemented into U.S. law under the Trade Act except in a case
where another party withdraws, in which case section 125(d) provides for the President
him/herself to withdraw the United States from the agreement (see below).
1.1.1. Section 604 of the Trade Act states that the President “shall … embody” in the HTSUS
the relevant provisions of the Trade Act and actions thereunder.
Section 604 suggests that the President is required to maintain the effect of agreements
like NAFTA entered into under the Trade Act and implemented as an act of Congress. If
that is true, there should be a presumption that the President must maintain tariffs at
the levels dictated by NAFTA, unless the President is given the specific power to
otherwise in other statutory provisions.
1.1.2. Section 125(a) of the Trade Act (Termination and Withdrawal) states that every trade
agreement entered into under the Act shall be subject to termination or withdrawal,
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upon due notice. However, the section does not specify who will give that notice or
enact the termination or withdrawal from the agreement.
President Trump may take the position that the power to provide notice of withdrawal
is his under the executive power to conduct foreign relations. However, the Constitution
reserves to the Congress the power to impose duties and regulate trade between
nations. Additionally, other paragraphs in section 125 delegate powers specifically to
the President, demonstrating that Congress knew how to grant power specifically to the
President acting alone when that was Congress’ intent. Under ordinary canons of
statutory construction, therefore, section 125(a) should not be read to imply that the
withdrawal power mentioned there rests only with the President.
1.1.3. Section 125(b) of the Trade Act (Termination of Proclamations) states that the President
may terminate any proclamation made under the Act. It is interesting that Section
125(b) specifically authorizes the President to terminate only proclamations, not entire
trade agreements that Congress has enacted into law pursuant to the Trade Act.
In 1993, President Clinton issued Proclamation 6641 to implement NAFTA. It appears to
be within the authority of a President Trump to terminate that proclamation, buy
Congress passed the NAFTA Implementation Act and it became the law of the United
States regardless of the Presidential proclamation. Therefore, it does not appear that
the terminated proclamation would change the statutory law of the United States. In
INS v. Chadha, 462 U.S. 919 (1983), the Supreme Court held that amendment and repeal
of statutes, no less than enactment, must conform with Art. I, including the
requirements of bicameralism and presentment. Many scholars have also argued
because treaties are part of the laws that the President is obligated to faithfully execute
under Article II of the Constitution, then it would be constitutionally impermissible for
the President to override the domestic effect of a treaty that is otherwise still in force.
See Derek Jinks & David Sloss, Is the President Bound By the Geneva Conventions?, 90
CORNELL L. REV. 97, 157–58 (2004); Michael D. Ramsey, Torturing Executive Power, 93
GEO. L.J. 1213, 1231–32 (2005); see also U.S. CONST. art. II, § 3 (providing that the
President “shall take Care that the Laws be faithfully executed”).
1.1.4. Section 125(c) of the Trade Act (Authority to Withdraw or Modify Obligations To Pursue
Rights Under Agreement/Presidential Authority to Proclaim Duties) states that the
whenever the United States, in pursuance of any of its rights or obligations under any
trade agreement entered into pursuant to the Trade Act, withdraws, suspends, or
modifies any obligation with respect to the trade of any foreign country or
instrumentality thereof, the President is authorized to proclaim increased duties or
other import restrictions, to the extent, at such times, and for such periods as he deems
necessary or appropriate, in order to exercise the rights or fulfill the obligations of the
United States.
1.1.5. Section 125(d) of the Trade Act (Presidential Authority to Withdraw in Response to
Another Country Withdrawing) expressly grants the President authority to withdraw,
suspend or modify the trade agreement obligations of the United States, but only in
response to another country’s act of withdrawing suspending or modifying the
agreement and only to a “substantially equivalent” extent as the other country has
changed the agreement.
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1.1.6. Section 125(f) of the Trade Act (Public Hearing) states that the President must provide
for a public hearing before taking any action under 125(b), (c), or (d), unless he
determines a hearing period to be against national interest.
1.1.7. Legislative History of the Trade Act The Trade Act’s legislative history does not shed
further light on whom the Trade Act empowers to withdraw from trade agreements
implemented under the Act. However, it does speak to the intended use of the powers
that are assigned to the President under the Trade Act, as follows:
Your committee understands that the authority to increase tariffs which has always been
granted the President, subject to limitation, would not be used to raise tariffs across the
board. Rather their authority is necessary for possible use in specific cases; for example,
where tariff relationships among countries on particular products or in particular
product sectors might warrant the harmonization of duty rates among countries. This
process could involve some tariff increases as well as decreases. [H.R. Rep. 93-571]
1.2. Withdrawal Under the Terms of The NAFTA Implementation Act. Certain sections of the NAFTA
Implementation Act (“NAFTA Act”) provide the President the power to modify tariffs by
proclamation. However, except to the extent necessary and appropriate to embody the terms
of NAFTA in the HTSUS and other regulations. proclamations under the NAFTA Act are subject
to consultation and layover requirements.
1.2.1. Section 201(b)(1)(D) of the NAFTA Act (Authority to Proclaim Duties to Maintain
Reciprocity) states that the President may proclaim such additional duties as he
determines necessary to maintain the general level of reciprocal and mutually
advantageous concessions with respect to Mexico or Canada.
However, the power to proclaim additional duties in 201(b) is made subject to the
consultation and layover requirements of Section 103(a).
1.2.2. Section 103(a) of the NAFTA Act (Consultation and Layover Requirements) requires that
where the implementation of an action by the President by proclamation is subject to
the consultation and layover requirements, such action may be proclaimed only if the
president has fulfilled three requirements:
(1) Obtain advice regarding the proposed action from advisory committees and the
ITC;
(2) Submit a report to the Committee on Ways and Means of the House of
Representatives and the Committee on Finance of the Senate; and
(3) Wait until the expiration of 60 calendar days, beginning with the first day on
which the President has met requirements (1) and (2) with respect to such
action, and consult with the House and Senate Committees regarding the
proposed action during that period.
1.2.3. Legislative History of the NAFTA Act.
The importance of the layover and consultation requirement is noted in the legislative
history of the NAFTA Act, which states with respect to Section 103:
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The President is further authorized, in certain circumstances, to take future actions by
proclamation. In those circumstances, it is essential to ensure adequate consultation
with the Congress and the private sector before the action is taken. This is accomplished
by requiring both consultation and a layover period prior to Presidential proclamation.
SENATE REPORT NO. 103-189 (November 18, 1993)
This three-step process [in Section 103] applies to the following provisions: (1) tariff
modifications . . . . SENATE REPORT NO. 103-189 (November 18, 1993)
These requirements would apply to proclamation under section 201(b) of agreed
modifications (1) to the staging of duty elimination under Annex 302.2, or of other tariff
modifications necessary or appropriate to maintain the general level of concessions.
HOUSE REPORT NO. 103-361(I) (November 15, 1993)
The Committee notes further that this bill does not provide expedited legislative
consideration for any changes in statutes needed for future amendments to the NAFTA.
It is expected that normal legislative procedures would apply to any such legislation.
SENATE REPORT NO. 103-189 (November 18, 1993) (emphasis added)
The consultation and layover requirements ensure that U.S. domestic interests most
directly affected and the Congress are consulted and have adequate opportunity to
provide their input and views before substantive changes in the application of the NAFTA
are implemented. HOUSE REPORT NO. 103-361(I) (November 15, 1993)
1.3. Withdrawal Under Other Legal Authorities. There are certain other statutes not normally
entertained in connection with Customs duties that President Trump might use to try to
support a unilateral Presidential withdrawal from NAFTA or imposition of new duties.
•

Constitutional Authority;

•

Article 67 of the Vienna;

•

International Emergency Economic Powers Act (IEEPA);

•

The Trade Expansion Act of 1964 (TEA), Section 232(b);

•

Trade Act of 1974 – § 301 Actions By United States Trade Representative.

1.4. Investor-State Dispute Resolution. Chapter Eleven of NAFTA contains provisions designed to
protect cross-border investors and facilitate the settlement of investment disputes. Each
NAFTA Party must accord investors, including private companies, from the other NAFTA Parties
national (i.e., non-discriminatory) treatment, and may not expropriate investments of those
investors except in accordance with international law. Chapter Eleven permits an investor of
one NAFTA Party to seek money damages for measures of one of the other NAFTA Parties that
allegedly violate those and other provisions of Chapter Eleven. Investors may initiate an
arbitration against the NAFTA Party under the Arbitration Rules of the United Nations
Commission on International Trade Law ("UNCITRAL Rules") or the Arbitration (Additional
Facility) Rules of the International Centre for Settlement of Investment Disputes ("ICSID
Additional Facility Rules"). Alternatively, the investor may choose the remedies available in the
host country's domestic courts.
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This raises the possibility of private companies in Canada or Mexico bringing investor-state
dispute resolution claims against the United States in response to a change in NAFTA tariffs or a
termination of the Agreement.
2. Cuban Policy
President Trump’s threat to get tougher on Cuba could mean reversing the steps the Obama
administration has taken to ease travel and trade restrictions on Cuba. That threat has created a
great deal of uncertainty for the future of U.S.-Cuba relations. During his campaign, Mr. Trump sent
mixed signals about his approach on Cuba. In September 2015, Mr. Trump reportedly commented
that “the concept of opening Cuba is fine.” His stance hardened closer to the election (as he fought
for votes in the key electoral state of Florida), reportedly saying that he would close the newly
opened U.S. Embassy in Havana and undo President Obama’s policies on Cuba.
Theoretically, undoing President Obama’s efforts would be easy for the new Trump administration.
There is no legal barrier to reversing most or all of the Obama administration’s Cuba initiatives.
Obama’s measures were purely executive action taken within the limits of what the legislative
framework permits. The statutes in question, the Trading With the Enemy Act, the Helms-Burton
law, and the LIBERTAD Act, constrain the President from fully lifting the embargo without
congressional approval.
It is possible that the businessman in President-elect Trump could influence his views on Cuba,
especially considering that his own organization reportedly investigated business opportunities in
the Cuban hospitality sector as recently as six months ago. Since hospitality is one of the major
sectors benefitting from Obama administration’s Cuba policies, it might provide fertile ground for
further opening of the relationship.
There may be a possible approach lying between normalization and retrenchment. As noted by the
US-Cuba Trade and Economic Council, Mr. Trump may choose to require that the Cuban government
meet certain requirements as conditions to continuing the existing initiatives. Such conditions might
include concrete steps on human rights. At the same time, enforcement of existing restrictions
(which are many) could be beefed up through allocations to the chronically underfunded and
understaffed Office of Foreign Assets Control within the U.S. Department of Treasury. But
negotiating this middle path will be delicate. The Cuban leadership is extremely sensitive to criticism
of its human rights record, but there are small signs of movement. For example, when President
Obama visited the island in March 2016, he met personally with dissidents critical of both Castro
and the United States. And Fox News reported after Fidel Castro’s death that Raul Castro’s regime
has moved away from the worst abuses, including executions of dissidents and long-term sentences
of political prisoners. But according to the same report, under the Raoul Castro regime, harassment
and short-term detention reportedly continues to be used to disrupt the activities of dissident
groups. Navigating those issues will place high demands on the diplomatic skills of Mr. Trump’s
administration.
According to a recent Pew Research poll, there is broad approval across party lines for reestablishing
diplomatic relations with Cuba and ending the embargo. Many sectors of the American business
community would likely oppose rolling back President Obama’s changes, which have broken down
economic and social barriers between the United States and Cuba. Travel to Cuba is immensely
popular. Many companies have invested millions to enter the Cuban market, with the U.S.
government’s authorization. As White House Press Secretary Josh Earnest argued, “unrolling”
Obama’s policy is “just not as simple as one tweet might make it seem.” But this may not be enough
to sway Mr. Trump.
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For American businesses exploring opportunities in Cuba, the new administration is unlikely to
expand Cuba initiatives, at least while the new President sorts out his priorities. In the best case,
existing policies might be made contingent on Cuba meeting certain human rights and other
objectives important to the new President. Some of the more permissive Obama administration
policies could be rescinded, and there may be increased enforcement by OFAC of the restrictions
that remain.
3. Customs and Trade Remedies
After 9-11, U.S. Customs and Border Protection (CBP) devoted significant resource to securing the
borders against the threat of terrorism. CBP’s traditional role as enforcer of import compliance with
respect to country of origin, marking, tariff classification and valuation has continued, of course, but
enforcement efforts have not been as aggressive as they would likely have been without the first
priority given to combatting terrorism.
Given the new President’s emphasis on reducing imports and encouraging domestic production, we
expect a new impetus toward CBP’s traditional import enforcement role.
Importers should be prepared for increased scrutiny of their country of origin determinations
(particularly involving goods assembled in third countries with Chinese parts and components),
marking of products to reflect the correct country of origin as required by 19 U.S.C. section 1304,
and correct valuation of goods under the hierarchy codified in 19 U.S.C. section 1401a.
There have historically been quite a few antidumping and countervailing cases brought against
Mexican products, and we expect to see an increasing number of such cases. Cases that are
currently open against Mexico in the United States, with orders having been entered, are as follows:
A-534
A-747
A-958
A-1027
A-1120
A-1167
A-1175
A-1200
A-1207
A-1227
A-1281

A-201-805
A-201-820
A-201-830
A-201-831
A-201-836
A-201-837
A-201-838
A-580-868
A-201-843
A-201-844
A-201-847

Circular welded nonalloy steel pipe
Fresh tomatoes (Suspended)
Carbon steel wire rod
Prestressed concrete steel wire strand
Light-walled rectangular pipe and tube
Certain Magnesia Carbon Bricks
Seamless Refined Copper Pipe and Tube
Large Residential Washes
Prestressed Concrete Steel Rail Tie Wire
Steel Concrete Reinforcing Bat
Heavy Walled rectangular Welded Carbon Steel Pipes and Tubes

77 FR 41967
78 FR 14967
79 FR 38008
80 FR 22708
79 FR 35522
81 FR 7502
81 FR 93664
78 FR 11148
79 FR 35727
79 FR 65925
81 FR 62865

7/17/2012
3/8/2013
7/3/2014
4/23/2015
6/23/2014
2/12/2016
12/21/2016
2/15/2013
6/24/2014
11/6/2014
9/13/2016

In addition to cases like the above that have been brought by U.S. industry, section 301 of the Trade
Act of 1974 authorizes the Administration, on its own initiative, to commence trade remedy cases
without U.S. industry or affected labor unions having to file petitions. incoming Commerce
Secretary Ross indicated in his Senate confirmation testimony that the Administration intended to
make increased use of this authority. This threat is particularly relevant to U.S. industries (like the
automotive and electronics sectors) whose manufacturers would not bring such cases on their
initiative given their extensive reliance on NAFTA production in Mexico.
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