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MELISSA COLÓN-BOSOLET
ASSOCIATE

Complex Commercial Litigation
Securities & Derivatives Enforcement and Regulatory
MCOLON-BOSOLET@SIDLEY.COM
NEW YORK +1 212 839 5543

MELISSA COLÓN-BOSOLET practices in the litigation group in the firm’s New York office. Her practice focuses
on a wide spectrum of complex commercial litigation in federal and state courts, as well as the defense and
counseling of companies and individuals in investigations and enforcement matters. Melissa has represented
clients in numerous industries on a variety of sophisticated commercial disputes, including the defense of
antitrust, securities, intellectual property and tort-based claims. Melissa also represents financial institutions,
broker-dealers, investment advisers and senior corporate officers in investigations and enforcement matters
brought by government agencies and other regulators, including the SEC.
Melissa received her J.D. from Cornell Law School in 2007, where was she was managing editor of the Cornell
Legal Information Institute and note editor for the Cornell Journal of Law and Public Policy. She graduated from
Hunter College in 2003 with a B.A. in Political Science. She is fluent in Spanish.
Melissa was recognized as a “Rising Star” in New York City in the 2014, 2015 and 2016 editions of Super
Lawyers magazine. The Rising Stars list recognizes the top up-and-coming lawyers in the state.
Experience
Melissa’s representative engagements include:
Commercial Litigation Experience
•

Represents major payment card issuer in connection with federal antitrust claims surrounding the roll-out of
chip technology to prevent fraudulent card transactions.

•

Represented major investment bank in consolidated antitrust action regarding CDS market.

•

Represented leading international insurance organization in two multi-million dollar confidential breach of
contract arbitrations.

Enforcement and Regulatory Experience
•

Represents real estate investment adviser in SEC inquiry.

•

Represents a broker-dealer in an SEC “sweep investigation” regarding alternative investments and alternative
mutual funds.

•

Represented investment adviser and principals in SEC investigation concerning a variety of regulatory priority
issues such as expense allocation, valuation of fund holdings, disclosure of investment risk and adequacy of
compliance procedures.

Melissa’s representative engagements prior to joining Sidley include:
•

Representation of a major electronics company in a series of ongoing patent infringement and breach of
contract lawsuits with a telecommunications company. At trial, successfully defeated the telecommunications
company’s attempt to ban the importation of virtually all of the electronics company’s products.
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•

Representation of a major publishing company in an arbitration involving various contract and tort claims
arising out of a publishing agreement with an author. Obtained a complete dismissal of all asserted claims.

•

Representation of major publisher in its copyright infringement action against an e-book publisher. Secured a
complete victory on summary judgment.

•

Representation of a major electronics company in a major patent infringement litigation. Successfully obtained
full victory on summary judgment.

•

Representation of National Public Radio in an internal review of the firing of Juan Williams in 2010 following
his controversial on-air remarks about his feelings towards Muslims.

•

Representation of savings and loan association in highly confidential and sensitive government investigation
concerning its mortgage lending practices.

Pro Bono
Melissa also maintains an active pro bono practice. She recently has represented families of children with
disabilities in need of special education support and services. Melissa was previously recognized for her pro
bono contribution to protect prisoners from violence and physical abuse. She managed a team assisting the
Prisoners’ Rights Project to stave off likely action by New York City to terminate the class action injunction
obtained in Fisher v. Koehler, which requires measures to reduce inmate-inmate and staff-inmate violence at the
Erick M. Taylor Center on Rikers Island.
Memberships & Activities
Melissa currently serves as co-chair of the Class Actions Committee of the Commercial and Business Litigation
Committee of the ABA Litigation Section and previously served as an editor to The Young Lawyer, a monthly ABA
publication.
Melissa is also a member of the New York City Bar Association and will begin her three-year term as Chair of the
Women in the Legal Profession Committee in September 2016.
Melissa serves on the Cornell Alumni Association Executive Board of Directors and is vice-president of Latino
Lawyers of Cornell.
Publications
• Co-author, “Expert Scrutiny at the Class Certification Stage,” ABA Commercial and Business Litigation
Journal, Vol. 16, No. 4 (Summer 2015).
•

Co-author, “Breaking the Mold: Considerations on the Presentation of Evidence in Arbitration,” Just
Resolution Enews, American Bar Association Section of Dispute Resolution (November 2014).

•

“Wal-Mart v. Dukes: Raising the Bar for Class Actions,” American Bar Association (July 18, 2012).

•

“The Elusive Nine: Securities Class Action Trials Since 1995,” ABA Commercial and Business Litigation
Journal, Vol. 11, No. 3 (Summer 2010).

Events
Recent speaking engagements include:
•

Moderator, “Worth the Read? Contract Damages, Indemnity Provisions and Other Boilerplate Language
Exposure,” 41st Annual Convention of the Hispanic National Bar Association (Chicago, IL, September 7–10,
2016).

•

Speaker, “Women in Finance,” New York Bar Association (New York, NY, October 22, 2014).

•

Speaker, “Ethical Minefields and eDiscovery: A Perfect Match,” Corporate Counsel Conference, National Bar
Association - Commercial Law Section (Austin, TX, February 22, 2014).
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•

Speaker, “The Future of Class Actions in the Aftermath of Wal-Mart v. Dukes, Smith v. Bayer and AT&T v.
Concepcion,” Corporate Counsel Conference, National Bar Association–Commercial Law Section (Miami, FL,
February 23–25, 2012).

Admissions & Certifications
• New York
Education
• Cornell Law School (J.D., 2007)
•

CUNY - Hunter College (B.A., 2003)

Clerkships
• George B. Daniels, U.S. District Court, S.D. of New York (2009 - 2010)
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Jessica Ortiz

Jessica Ortiz

Jessica Ortiz is a highly accomplished lawyer who draws on her extensive experience as an Assistant United
States Attorney in the United States Attorney’s Office for the Southern District of New York, where she
served as Chief of the Narcotics Unit. Since joining MoloLamken LLP, Jessica has undertaken representation
of corporations and individuals in complex business litigation and white collar criminal and regulatory
matters.
During her nearly eight years at the U.S. Attorney’s Office, Jessica supervised investigations and
prosecutions of domestic and international money laundering, narcotics conspiracies and distribution, health
care fraud and misconduct by physicians and medical practitioners involving prescription drugs and violent
crimes. Prior to her supervisory appointment, Jessica investigated and prosecuted a wide range of federal
crimes including bank, mail, and wire fraud, computer crimes and misuse, corporate theft, public corruption,
racketeering and organized crime as well murder, assault, narcotics trafficking, stalking, threats, robbery,
kidnapping.
In her courtroom work at the U.S. Attorney’s Office, Jessica led 15 jury trials to conviction as lead counsel,
including a 3-month RICO enterprise trial stemming from a 76 defendant prosecution. In addition to her
successful trial work, Jessica has extensive appellate experience, having briefed eight and argued three
appeals before the United States Court of Appeals for the Second Circuit.
Prior to joining the U.S. Attorney’s Office, Jessica was a Law Clerk to the Honorable Julio M. Fuentes of the
United States Court of Appeals for the Third Circuit. She also practiced at Weil, Gotshal & Manges,
LLP. Prior to law school, Jessica was a Senior Technology Security Associate for the Global Risk
Management Service of PricewaterhouseCoopers, LLP.
In March 2016, Jessica was recognized as one of the Hispanic National Bar Association’s Top Lawyers Under
40, an award that celebrates and highlights the accomplishments and contributions of lawyers who have
distinguished themselves in the legal profession by demonstrating professional excellence, integrity,
leadership, commitment to the Hispanic community, and dedication to improving the legal profession.
Jessica is committed to pro bono and volunteer work. She is currently a member of the Lideres Board for
LatinoJustice, a civil rights and education organization that she has volunteered with for over a
decade. Jessica has previously served on the Minorities in the Courts Committee of the New York City Bar
Association. At Weil, Gotshal & Manges, Jessica received the Pro Bono Service Award, one of many
accolades she has earned during her distinguished career. Jessica is fluent in Spanish.

Theresa Concepcion is Vice President and Assistant General Counsel at JPMorgan Chase & Co. and
provides cross line of business support for fair lending and CRA issues. Prior to joining Chase, Theresa
was a commercial litigator in national law firms in New York and Philadelphia. She clerked for the
Supreme Court of New Jersey in 2007 after her graduation from Cornell Law School.
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THE ETHICS OF INTERNAL INVESTIGATIONS, DOMESTIC AND ABROAD
Marissel Descalzo
Carlton Fields Jorden Burt, LP
Miami, Florida
Best Practices for Cross-Border Internal Investigations
Companies and their boards conduct internal investigations for various reasons, including to
satisfy a company’s duty to investigate alleged wrongdoing consistent with its internal corporate
compliance program or otherwise, to learn facts necessary to permit in-house corporate counsel
to advise the company or board in connection with corporate responsibility in response to
potential malfeasance, and to evidence to government regulators or company shareholders that
the company is a good corporate citizen that meets its responsibilities.
The final results of an internal investigation may position a company that discovers malfeasance
which is determined to be potentially in violation of law and subject to self-reporting in a
position to potentially avoid prosecution by disclosing the conduct to the government before the
government discovers or investigates the conduct on its own.
Corporations may wish to disclose the results of an internal investigation to regulators to try to
avoid formal prosecution or obtain government leniency, and counsel must act according to
regulatory reporting and legal disclosure requirements. For example the decision whether to
disclose may be influenced or dictated if the corporate client is a registrant with the S.E.C.
Nevertheless, counsel must conduct a thorough investigation before reaching a determination
regarding disclosure and address ethical concerns that may arise during the internal investigation,
some of which are noted below, including consideration that limited disclosures to regulators.1
Best practices in internal investigations
While all situations are different, it is critical that companies consider the following factors when
deciding to conduct an internal investigation:


Decide whether outside counsel will be retained.

In considering whether to retain outside counsel, companies must consider the added expense of
using outside resources. This expense should be weighed against the need for an independent
source to conduct the investigation and the need for greater protection of the attorney client
privilege. Particularly, outside counsel provides for greater protection of the attorney client
1

This article is not intended to be comprehensive, as the subjects of internal investigations and
the ethical considerations raised therein are extensive. This article is intended to serve as a
platform for the panel discussion related to corporate internal investigations. Accordingly,
certain issues attendant to any internal investigation are omitted from this article. For example,
document review and production are not covered herein.
1

privilege in a world where the lines are blurred between in house counsel legal and business
decisions. It is also important to keep in mind that anything that is not designated as privileged
can later be subject to discovery.


Decide the nature and scope of the allegation to be investigated.

The specific nature and scope of the issues raised in allegations that gave rise to the investigation
should be the deciding factor in determining the scope of the investigation. The real purpose of
any internal investigation should be to determine whether there is merit to an allegation and to
determine how to remedy the situation.
Regardless of the scope, it is essential for the company to identify the scope of the investigation
with the assistance of counsel and to allow the scope to guide the investigation. However,
counsel should not turn a blind eye to additional allegations or issues that become apparent as a
result of the investigation.


Identify the client.

At the onset of an investigation, it is important to clarify who is the client and clarify the
application of the attorney-client privilege to the client. This is of particular importance when
dealing with large entities with subsidiaries and affiliates.


Create an investigative plan.

Once the scope of the investigation is defined, the next step is to create an investigative plan. The
plan should identify what employees/witnesses will be interviewed, what order the employees
will be interviewed in, and what documents will be collected and how will the collection be
done. Careful consideration must be given to all these factors because these are the
circumstances that will turn a covert investigation into an overt investigation. Once news of the
investigation is known, the information gathered from witnesses may be less critical.


Interviewing witnesses.

Witness interviews are a critical part of any internal investigation. Interviews should be
conducted in person. It is imperative that at the onset of the interview, witnesses by given
Upjohn warnings2 in a straightforward manner. The language of a warning might state: “We
represent the company. These conversations are privileged, but the privilege belongs to the
company and the company decides whether to waive it. If there is a conflict, the attorney-client
privilege belongs to the company. You are free to consult with your own lawyer at any time.”3

2

An Upjohn warning is a disclaimer issued by an attorney for a company to an employee of the
company, wherein the employee is advised that the attorney does not represent the employee, but
rather the company as legal entity.
3
Nicholas A. Fromherz and Ivonne Mena King, Getting the Upjohn Warning Right in Internal
Investigations. It isn’t enough to just mention that you represent the company and not the
2

The ABA Model Rules of Professional Conduct also provide guidance to an investigating
attorney regarding the “duty to inform” when interviewing employees. For instance, Rule 4.4
prohibits violating individual legal rights when obtaining information. Rule 4.3 imposes an
affirmative duty on an investigating attorney to correct any misunderstanding regarding his role:
“when the lawyer knows or reasonably should know that the unrepresented person
misunderstands the lawyer’s role in the matter…”
ABA Model Rule 1.13(f)4
“In dealing with an organization’s directors, officers, employees, members, shareholders
or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or
reasonably should know that the organization’s interests are adverse to those of the constituents
with whom the lawyer is dealing.”
ABA Model Rule 4.4- Respect for Rights of Third Persons5
“In representing a client, a lawyer shall not …use methods of obtaining evidence that
violate the legal rights of such a person.”
ABA Model Rule 4.3 – Dealing with Unrepresented Person6
“In dealing on behalf of a client with a person who is not represented by counsel, a
lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or
reasonably should know that the unrepresented person misunderstands the lawyer’s role in the
matter, the lawyer shall make reasonable efforts to correct the misunderstanding.”
Comment – An unrepresented person …might assume that a
lawyer is disinterested in loyalties… even when the lawyer
represents a client. During the course of a lawyer’s representation
of a client, the lawyer should not give advice to an unrepresented
person other than the advice to obtain counsel.

Additionally, if appropriate, employees should be reminded that their employment requires
cooperation in investigations, fact gathering, and interviews. Be prepared to answer witness
questions, particularly, whether there will be discipline or termination as a result of the
information provided at the interview. Conclude the interviewing by advising the witness to
maintain the confidentiality of the investigation, that witness must preserve relevant documents

employee. You have to make sure there is no doubt about it., 17 No. 2 Prac. Litigator 59)
(March 2006).
4
Attached hereto as Exhibit A.
5
Attached hereto as Exhibit B.
6
Attached hereto as Exhibit C.
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and date, and providing contact information in the event witness has additional information to
share.


Securing and preserving documents.

Preserving documents is crucial and an important task. Companies do not want to be accused of
obstruction of justice simply for failing to properly preserve documents. A litigation hold should
be sent out to any employees with information. However, the best practice is to covertly secure
electronic and other information before circulating the litigation hold. This will ensure that bad
actors cannot destroy evidence.


Memorializing the results of the investigation.

Careful consideration must be given to the ultimate form of a report, if any, regarding the results
of an internal investigation of a company and interviews of company employees. Written reports
are often useful, particularly if the company plans to disclose the findings of the internal
investigation to the government, including the Department of Justice, or to use the results to
implement remedial action or disciplinary employment action against employees. Written
reports, however, if disclosed to the government, may become discoverable to third parties in
related or parallel civil litigation, which may or may not serve the interests of the corporation or
its shareholders. Accordingly, the investigating attorney should refrain from or avoid quoting or
directly citing interview memorandums or other attorney-client communications or work
product, since express disclosure of these privileged materials will make it more difficult to
shield them from third parties in subsequent litigation.7 Further, employee interviews should be
memorialized in memorandums rather than creating transcripts. Memorandums usually will
receive higher protection from disclosure commonly afforded to opinion work product compared
to transcripts.8
Additionally, any memorandum memorializing employee interviews should memorialize all
warnings given to employees as to avoid confusion regarding whether the employee was advised
that counsel represented the company or the individual and the company. Interview memoranda
should expressly note that they do not purport to be verbatim transcripts of the interviews, and
contain observations and opinion of counsel.


Corporate liability and self-disclosure

Once the investigation is complete, the company must decide whether there are facts that require
disclosure to government regulators. The reason to self-disclose bad behavior is to obtain
cooperation credit from the government and avoid an indictment.

7

Paul D. Sarkozi, Internal Investigations: An Overview of the Nuts and Bolts and Key
Considerations in Conducting Effective Investigations, 1564 PLI Corporate Law and Practice
Handbook Series 95 (2006).
8
Id.
4

Specifically, the United States Attorneys’ Manual instructs prosecutors that in determining the
proper treatment of a corporate target, including whether to bring charges and negotiate pleas or
other agreements, the government should consider the corporation’s “timely and voluntary
disclosure of wrongdoing and its willingness to cooperate in the investigation of its agents,”
[USAM 9-28-300A(4)] and its implementation of “remedial actions, including any efforts to
implement an effective corporate compliance program or to improve an existing one, to replace
responsible management, to discipline or terminate wrongdoers, to pay restitution, and to
cooperate with relevant government agencies.”9
Even if an indictment is not avoided by disclosure, a benefit of prompt disclosure is a potential
reduction in sentencing. However, disclosure by the company usually comes at the high cost of
waiving the attorney-client privilege10 and implicating executives or employees in bad conduct.
Moreover, disclosure puts control of the allegations and any further investigation in the hands of
the government.
Additional considerations in cross-border investigations
In the current era of multinational businesses, global internal investigations are quite the
phenomenon and require companies to observe the following additional considerations:


Decide whether to investigate.

Because not every vague allegation requires a full blown internal investigation, the first issue to
consider in any global investigation is whether to investigate at all. If the company decides not to
investigate, document why.


Hire local counsel.

When conducting investigations outside of the United States, it is always a good practice to hire
local counsel. Local counsel can provide translation services, local counsel can explain cultural
pitfalls, and local counsel can translate and assist in compliance with local laws. Particularly,
labor requirements are often different in each region and should be carefully adhered to.

9

USAM 9-28.300A(6).
On August 28, 2008, the Department of Justice (DOJ) announced that it had revised its
Principles of Federal Prosecution of Business Organizations—the guidelines that govern how
federal prosecutors investigate, charge and prosecute corporate crimes — to limit the
circumstances in which corporations, in order to receive “credit” for cooperating with a federal
investigation, would have to agree to waive their corporate attorney-client privilege or refuse to
advance their employees’ legal fees. The new guidelines are referred to as the “Filip
Guidelines.” Despite these guidelines, prosecutors continue to request attorney-client privileged
materials.
10

5



Observe date privacy restrictions.

Many countries outside the United States have enacted comprehensive data protection laws,
which regulate the collection and processing of personal data. For instance, countries within the
European Union are subject to the European data protection directive, which restricts the ability
of companies to transfer their employees’ personal data outside the European Union and also to
the United States government without their permission or the application of a relevant exemption
Ss government without their permission or the application of a relevant exemption Sanctions for
breaching these regulations can be substantial including fines up to the greater of (a) 5% of its
annual global turnover or (b) EUR 100 million.
In the current environment, there is progressively more pressure for corporate clients to minimize
their exposure by fully cooperating with the government and other regulatory agencies. As a
result, defense attorneys must be vigilant regarding the ethical ramifications and the slippery
slope created and encouraged by cooperation. Careful consideration of the Model Rules of
Professional Conduct and current case law is of paramount importance.

Marissel Descalzo is a partner at Carlton Fields Jorden Burt. Ms. Descalzo currently serves as
the Young Delegate to the Council of the American Bar Association’s Criminal Justice Section.
Ms. Descalzo regularly performs internal investigations for special review committees of boards
of directors of publicly traded companies; companies, executives, or elected officials in
investigations concerning wide variety of allegations and issues.
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Rule 1.13: Organization as Client
Client-Lawyer Relationship
Rule 1.13 Organization As Client
(a) A lawyer employed or retained by an organization represents
the organization acting through its duly authorized constituents.
(b) If a lawyer for an organization knows that an officer, employee
or other person associated with the organization is engaged in
action, intends to act or refuses to act in a matter related to the
representation that is a violation of a legal obligation to the
organization, or a violation of law that reasonably might be
imputed to the organization, and--1:natK ITkeTY16 resDlt In
substantial injury to the organization, then the lawyer shall
proceed as is reasonably necessary in the best interest of the
organization. Unless the lawyer reasonably believes that it is not
necessary in the best interest of the organization to do so, the
lawyer shall refer the matter to higher authority in the
organization, including, if warranted by the circumstances to the
highest authority that can act on behalf of the organization as
determined by applicable law.
(c) Except as provided in paragraph (d), if
(1) despite the lawyer's efforts in accordance with paragraph (b)

the highest authority that can act on behalf of the organization
insists upon or fails to address in a timely and appropriate manner
an action, or a refusal to act, that is clearly a violation of law, and
(2) the lawyer reasonably believes that the violation is reasonably
certain to result in substantial injury to the organization,
then the lawyer may reveal information relating to the
representation whether or not Rule 1.6 permits such disclosure,
but only if and to the extent the lawyer reasonably believes
necessary to prevent substantial injury to the organization.
(d) Paragraph (c) shall not apply with respect to information
relating to a lawyer's representation of an organization to
investigate an alleged violation of law, or to defend the
organization or an officer, employee or other constituent
associated with the organization against a claim arising out of an
alleged violation of law.
(e) A lawyer who reasonably believes that he or she has been
discharged because of the lawyer's actions taken pursuant to
paragraphs (b) or (c), or who withdraws under circumstances that
require or permit the lawyer to take action under either of those
paragraphs, shall proceed as the lawyer reasonably believes
necessary to assure that the organization's highest authority is
informed of the lawyer's discharge or withdrawal.

http://www.americanbar.org/groups/professionalJesponsibility/publications/model_rules_ 0... 5/7 /2015

Rule 1.13: Organization as Client I The Center for Professional Responsibility
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(f) In dealing with an organization's directors, officers, employees,
members, shareholders or other constituents, a lawyer shall
explain the identity of the client when the lawyer knows or
reasonably should know that the organization's interests are
adverse to those of the constituents with whom the lawyer is
dealing.
(g) A lawyer representing an organization may also represent any
of its directors, officers, employees, members, shareholders or
other constituents, subject to the provisions of Rule 1. 7. If the
organization's consent to the dual representation is required by
Rule 1.7, the consent shall be given by an appropriate official of
the

organization

other

than

the

individual

who

is

to

be

represented, or by the shareholders.

Comment t Table of Contents tNext Ru1e-
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Rule 4.4: Respect for Rights of Third Persons
Transactions With Persons Other Than Clients
Rule 4.4 Respect For Rights Of Third Persons
(a) In representing a client, a lawyer shall not use means that
have no substantial purpose other than to embarrass, delay, or
burden a third person, or use methods of obtaining evidence that
violate the legal rights of such a person.
(b) A lawyer who receives a document or electronically stored
information relating to the representation of the lawyer's client and
knows or reasonably should know that the document or
-electtonH::ally 5toreoTrrrormatlon waslnadvertentty sentsnatl
promptly notify the sender.
Comment

I Table

of Contents

I Next

Rule
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Rule 4.3: Dealing with Unrepresented Person
Transactions With Persons Other Than Clients
Rule 4.3 Dealing With Unrepresented Person
In dealing on behalf of a client with a person who is not
represented by counsel, a lawyer shall not state or imply that the
lawyer is disinterested. When the lawyer knows or reasonably
should know that the unrepresented person misunderstands the
lawyer's role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding. The lawyer shall not give
legal advice to an unrepresented person, other than the advice to
secure counsel, if.the lawyer knows.orreasonably _shQUld knm~_
that the interests of such a person are or have a reasonable
possibility of being in conflict with the interests of the client.
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of Contents
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Faculty Biographies

Daniel E. Karson
Daniel E. Karson is chairman and senior counsel of Kroll Advisory Solutions based in
New York. Mr. Karson has more than 35 years’ experience directing investigations of
business crimes and regulatory violations. His practice areas include major fraud
investigations, the Foreign Corrupt Practices Act, litigation support, contests for
corporate control, internet crimes, crisis management, asset searches, product
counterfeiting and due diligence. Mr. Karson launched Kroll’s European operations,
opening its London office and serving as its first managing director in 1986. Mr. Karson
also opened Kroll offices in Boston and Philadelphia, and served as Kroll’s general
counsel for eleven years.
Prior to joining Kroll, Mr. Karson was general counsel and assistant commissioner of the
Department of Investigation of the City of New York, where he conducted major fraud
investigations. At DOI, he was also the first director of New York City’s Inspector
General program and supervised the internal investigations offices of 24 mayoral
agencies. Previously, Mr. Karson worked as an assistant district attorney for Bronx
County, serving as chief of narcotics investigations.
Frederick J. Krebs
Frederick J. Krebs provides advice and counsel to the legal and non-profit communities.
His many activities include, serving as a senior fellow at Georgetown Law’s Center for
the Study of the Legal Profession where he focuses on emerging issues and trends
relating to corporate counsel and the in-house practice of law. He also co-teaches a class
on introduction to the in-house practice at the law school. Additionally, Mr. Krebs serves
as a strategic advisor to Clearspire, a new model law firm, and writes a monthly column
for Canadian Lawyer In-House. He currently is a senior adviser to the Association of
Corporate Counsel after a distinguished career as ACC President (1991-2011). During his
tenure he helped ACC become the leading global association for in-house counsel.
Mr. Krebs received a Lifetime Achievement Award for contributions to corporate
governance from Corporate Secretary magazine and the Ally for Justice Award from the
National LGBT Bar Association.
Sherry D. Williams
Senior Vice President, Chief Ethics & Compliance Officer
Halliburton Company
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THE WHISTLEBLOWER
DISCUSSION
Issues
1. Whom does corporate counsel represent when an employee provides
information about possible wrongdoing within the company, in which he says
he didn’t participate?
2. At what point in a discussion with an employee should counsel make clear
that she represents the company and the employee, and that the company
holds any privilege that applies to the conversation with the employee?
3. How should counsel inform an employee that counsel represents the
company and not the employee, and that the company holds any privilege
that applies to the conversation with the employee?
4. How should counsel respond when an employee asks if he should retain
his own lawyer?
5. How should counsel respond when an employee says that he is going to
disclose alleged wrongdoing to the government?
Discussion
1. Whom does corporate counsel represent when an officer or employee
provides information about possible wrongdoing within the company, in
which she says she didn’t participate?
The first principle for corporate counsel to keep in mind in this situation is that you
represent the corporate entity and none of its officers or employees individually. ABA Model
Rule 1.13(a) provides: “A lawyer employed or retained by an organization represents the
organization acting through its duly authorized constituents.” Depending on the situation, the
person with whom you are dealing may be authorized to speak for the corporation on a
particular matter. If that’s the case, you have an obligation to follow that person’s instructions –
but because he or she speaks for the corporation, not for himself or herself individually.
The fact that an officer or employee insists that he or she did not participate in
wrongdoing doesn’t change the situation. If the person is telling the truth, there may be no
conflict between her and the corporation, which can make life simpler for counsel. That does
not mean, however, that the individual is your client. In some cases, the company may decide
that there is sufficient alignment of interests between it and the individual that company counsel
can represent both. That, however, is a judgment for management to make, and it requires that
counsel furnish specific information to the individual so that she can provide informed consent
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to the dual representation. In the absence of such steps, counsel must regard the corporate
entity as her only client.
2. At what point in a discussion with an employee should counsel make clear
that she represents the company and the employee, and that the company
holds any privilege that applies to the conversation with the employee?
Because you do not represent anyone individually, you have the obligation to provide
officers and employees with what is known as an Upjohn warning in certain circumstances. The
name comes from the Supreme Court decision accepting the existence of an attorney-client
privilege for corporations. Upjohn v. United States, 449 U.S. 383 (1981). Specifically, you have a
duty when the need arises to clarify to an individual that you represent the company and not the
individual officer or employee.
When does the need arise to provide this warning? Model Rule 1.13(f) says that, when
dealing with an organization’s constituents, “a lawyer shall explain the identity of the client when
the lawyer knows or reasonably should know that the organization’s interests are adverse to
those of the constituents with whom the lawyer is dealing.” Even though this language suggests
that adversity of interests already exists, Comment 10 to the Rule says that the lawyer should
clarify her role “when the organization’s interest may be or become adverse to those of one or
more of its constituents.” In light of the serious consequences for failing to provide this
clarification discussed below, it is best to provide an Upjohn warning at the point at which an
adversity of interest is reasonably foreseeable.
Similarly, Rule 4.3 states that when counsel is dealing with someone who is not
represented by counsel, and the lawyer “knows or reasonably should know that the
unrepresented person misunderstands the lawyer’s role in the matter,” the lawyer must make
reasonable efforts to correct the misunderstanding.
What do you have to say to satisfy Rules 1.13(f) and 4.3? Comment 10 to Rule 1.13(f)
says that the lawyer should advise the constituent “of the conflict or potential conflict of
interest, that the lawyer cannot represent such constituent, and that such person may wish to
obtain independent representation.” Under Rule 4.3, if you believe that the individual mistakenly
assumes that you are her lawyer, you need to correct this misimpression. If you do not
anticipate a conflict between the interests of the company and the employee, however, you are
not required to advise the employee that she may want to retain her own lawyer. Under both
Rule 1.13(f) and Rule 4.3, you should accompany the clarification of your role with a reminder
that the company, not the individual, holds the attorney-client privilege and retains the option to
waive the privilege if it deems appropriate.
What are the consequences of failing to clarify that you represent the corporate entity
when you should do so? A court later may find that an attorney-client relationship was formed
between you and an individual. The test for whether a relationship has been formed is whether
the individual has a reasonable expectation that you were acting as her attorney. See
Westinghouse Electric Corp. v. Kerr-McGee Corp., 580 F.2d 1311 (7th Cir. 1978); United States v.
Hart, 1992 WL 348425 (E.D. La. 1992). See also Restatement (Third) of the Law Governing Lawyers
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§14(1)(b) (lawyer-client relationship formed when person manifests to a lawyer person’s intent
that lawyer provide legal services, and lawyer fails to manifest lack of consent even though she
knows or reasonably should know that person reasonably relies on her to provide services).
If such a relationship is deemed formed, you have duties to the individual to keep
confidential the communications that she had with you under the attorney-client privilege and
Rule 1.6, and to avoid representing any other clients whose interest may conflict with hers
under Rule 1.7. If you interview the employee in the course of an internal investigation, this
means that you can’t share what she tells you with the company without her consent. This
would prevent you from fulfilling your obligation under Model Rule 1.4 to keep the company
informed of all relevant information. In addition, if the employees’ interests and the company’s
diverge, you will be precluded from representing the company.
As a practical matter, this scenario typically plays out in the form of a motion by a
corporate employee to prevent an attorney from sharing with the company any confidential
information that the attorney gained from the individual. If the information already has been
shared, the employee will move to prohibit the company from using it against her. In addition,
the employee will move to disqualify the attorney from representing the company on the matter
because such representation will be “directly adverse” to her under Rule 1.7(a).
In the scenario under consideration, we have an additional wrinkle: Jim may believe that
Chris is his lawyer in part because a.) he’s been repeatedly told as a team member that Chris is
the team’s lawyer and that could lead to confusion about whether she represents the team
members or the entity as a whole, and b.) Chris has done a personal favor for Jim and reviewed
some legal documents for his house sale. We don’t know whether the context of either of
these facts creates sufficient concern for a court later finding that Chris confused Jim about
whom she represents. Would it be wise or unnecessary/unwise for Chris to start any
conversation with Jim with an Upjohn warning once it’s clear he’s reporting a problem and
seeking her advice?
What is the point at which either: (1) a reasonable lawyer would have known that the
company’s and Jim’s interests were adverse or (2) a reasonable lawyer would have realized that
Jim was under the mistaken impression that you were acting as his lawyer?
Jim says that he didn’t participate in falsifying the data, and is coming forward because he
believes that other employees engaged in wrongdoing. This suggests that his interests may be
aligned with the company’s, since he has taken the initiative to report wrongdoing by others that
could harm the company. Your inclination at this point may be to conclude that Jim himself has
not been involved in any wrongdoing, there is no adversity of interest between him and the
corporation, and that you have no obligation to clarify to him that you represent the corporate
entity.
You may, however, need to proceed more cautiously. First, how certain are you that
Jim is honestly describing all the facts, including his absence of involvement? Despite his
statement, there still the possibility that he was in fact involved in the falsification of data and is
pointing the finger at others in order to avoid blame. Second, even if he didn’t actively
participate in any falsification, it’s possible that he still could be legally liable as a member of the
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project team who knew about it and stood by as it occurred. If so, the company might be able
to gain lenient treatment by identifying all persons who are legally culpable and waiving the
privilege with regard to them. The company may well decide that its best interest lies in
distancing itself as much as possible from any of the employees working on the project.
Furthermore, what Jim has told you is vital information, and you don’t want to risk a
court later holding that you may not share it with the company or that the company cannot use
it. In light of these considerations, it probably would be prudent to provide Jim with an Upjohn
warning to eliminate any risk to your ability to convey and act on the information that he gives
you.
Even if you don’t believe that Jim’s and the company’s interests are adverse at this point,
you still must consider under Rule 4.3 if Jim is likely to believe that you represent him personally
in this matter. The risk of this may be higher than with other employees because you did some
legal work for him in connection with the closing on his new house. In addition, you and Jim
worked together on the Nolip team. Those experiences may have inclined him to think of you
as a lawyer he can turn to for personal advice on the data falsification. In particular, Jim says
that “I feel I can trust you.” All these factors could lead a court to conclude that Jim reasonably
believed that you were acting as his individual lawyer in this conversation, that a reasonable
attorney would have recognized this, and that your failure to clarify your role to Jim resulted in
the creation of an attorney-client relationship between you and him.
If a reasonable lawyer would have concluded that an Upjohn warning was necessary
because there was an adversity of interest between Jim and the company, when did that point
arise? The alternatives are:
After Jim says, “I feel I can trust you.” This certainly should raise your curiosity, but in itself
doesn’t suggest any adversity of interest. You don’t really have any details at this point sufficient
to draw any conclusion on this question.
After Jim says, “We knew with this level of kidney side effects the FDA wouldn’t approve the
drug.” You presumably know that the FDA did approve the drug. You don’t have any reason
yet, however, to believe that the approval was wrongfully obtained. Jim could be about to tell
you, for instance, that subsequent tests indicated a level of side effects within the expected
range. You should, however, be on high alert at this point, given his secretive and concerned
demeanor, even though it’s possible that his demeanor is a result of his concern about the
woman who died after taking the drug.
After Jim says, “He told us to fudge the data.” Now you’ve got a reason to believe that the
FDA approval was fraudulently obtained. You’ve got a clear allegation of wrongdoing at least by
Karl. Is there adversity between Jim and the corporation at this point? Jim hasn’t told you
whether he or anyone else followed Karl’s instruction. There’s at least an argument that it’s not
yet clear if Jim’s and the company’s interests are adverse. On the other hand, Jim is about to
give you crucial information. You don’t want to take the risk that you’ll be prevented from
disclosing that information to the company because Jim reasonably believed that he was your
client. And yet, you feel a need as chief compliance officer to get to the bottom of this matter
and that only is possible with more information.
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It’s possible that an Upjohn warning at this point may inhibit Jim from saying anything
more. His concern about the woman’s death and his Jim’s demeanor, however, suggest that he’s
unlikely to stop telling you what he knows. Under the circumstances, it makes sense now to
remind Jim that you represent the corporation; that the corporation, and not Jim, controls the
privilege; and that the interests of Jim and the company could be adverse.
After Jim says that Bob and Karen falsified data, but he did not. By this point, Jim has
accused Karl, Bob, and Karen of wrongdoing. He claims that he played no part in the scheme,
but he may not be fully truthful about that. Furthermore, it is possible that Jim may face some
liability under drug law simply for being a member of the team who knew of the wrongdoing and
neither tried to prevent it nor disclosed it to the FDA. Rather than take him at his word and
assume that he is the only Nolip project scientist whose interest is not adverse to the company,
it’s best to give him an Upjohn warning now to ensure that you can use all the information that
he has given you.
No warning necessary at this point. This conclusion must be based on confidence that Jim
is telling the complete truth. That may be hard to swallow in light of the natural tendency for
joint wrongdoers to point the finger at each other. By the end of the interview, a reasonable
lawyer would have recognized the very real possibility of an adversity of interest between Jim
and the company.
Will counsel be disqualified from continuing to represent the company because she failed
to provide a timely Upjohn warning? Probably not. In this case, it may have been wise to give
the employee an Upjohn warning relatively early because of the risk that the work that counsel
did for him on his house purchase made the employee think that counsel was his lawyer. On
the other hand, that work was clearly outside the scope of the employee’s work for the
company, and, counsel can argue that it’s not reasonable for the employee to assume that
counsel represents him on matters related to his employment. The employee arguably said
nothing that indicated any wrongdoing until just before counsel gave the warning. As soon as he
did so, counsel stopped him and apprised him that she represented the company and that the
company controlled the privilege.
3. How should counsel inform an employee that counsel represents the
company and not the employee, and that the company holds any privilege
that applies to the conversation with the employee?
Counsel has an obligation to impart the necessary information to the employee, but
should do so in a way that does not undermine her own obligation to obtain information that
the company needs. Counsel should make clear that she represents the company and not the
employee, but should try to avoid being confrontational or suggesting that the company regards
the employee as an adversary. If counsel genuinely believes that there does not appear to be
any adversity between the company and the employee at this point, she can say so, and indicate
that the company and the employee can cooperate as long as this is the case. Counsel also
needs to make clear that the company holds the privilege and can decide to waive it. In doing
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so, however, counsel should emphasize that the company will not waive it automatically, and will
give careful consideration to whether doing so would be beneficial under the circumstances.
In this situation, counsel creates an adversarial tone by immediately mentioning the
possibility that the company might tell the government what the employee has told her. This is
liable to make the employee wary of saying anything more, even if he has not been involved in
wrongdoing, for fear that he somehow will be found guilty of something and maybe even sent to
jail. When the employee responds that he has believed that counsel represents him personally,
counsel becomes formal and cites the company manual to him. This reinforces the distance
between the employee and the company, and is likely to make the employee defensive and
unwilling to provide any more information.
4. How should counsel respond when an employee asks if he should retain
his own lawyer?
Counsel should be careful in responding, to avoid any later claim that you are purporting
to give legal advice to Jim. Comment 2 to ABA Model Rule 4.3 says that the Rule prohibits a
lawyer from giving advice to any unrepresented person such as Jim, “apart from the advice to
obtain counsel.” Despite this, a court may find that under the circumstances such a suggestion
combined with other comments may have created confusion in the mind of the employee even
though you are telling him to get a lawyer. It would be safer to say that he is entitled to obtain
his own lawyer, describe the reasons that some people choose to do so, explain the company’s
policy on paying for lawyer, and mention that the company can in fact recommend one if he
likes. Working with his lawyer, he can help the company learn what happened.
The general thrust of your response should be that Jim retaining his own lawyer isn’t
inconsistent with him cooperating with the company in investigating the alleged falsification of
data. Indeed, many counsel would suggest that it’s in the company’s interests to recommend
good defense counsel for him if he’s going to be a key player since it is always easier to work
with a well represented (even if potentially adverse) party than to work with one who’s
represented by a less talented and sophisticated lawyer who’s not familiar with how the
investigation process works or the options for cooperating with the company’s investigation.
5. How should counsel respond when an employee says that he is going to
disclose alleged wrongdoing to the government?
ABA Model Rule 3.4(f) says that a lawyer may not request a person other than a client to
refrain from voluntarily giving relevant information to another party unless: (1) the person is an
employee or other agent of a client and (2) the lawyer reasonably believes that the person’s
interest will not be adversely affected by not giving information.
This Rule therefore would permit you to try to discourage Jim from contacting the FDA
at this point, as long as his interest would not be adversely affected. Would it be? At this point,
if Jim is telling the truth, he should not be in any danger of prosecution or other adverse action.
If he was in fact involved in falsifying the data, however, and he did so at Karl’s direction, his
willingness to incriminate an executive such as Karl might allow him to reach a favorable
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immunity or plea agreement with the government. In that case, refraining from contacting the
FDA could adversely affect his interests.
Notwithstanding what Rule 3.4 permits, you will have to be careful in how you word
what you say because of practical concern about running afoul of an obstruction of justice
charge against you. 18 USC §1512(b), for instance, says that a person may not “corruptly
persuade another person . . . with intent to hinder, delay, or prevent the communication to a
law enforcement officer . . . of information relating to the commission or possible commission of
a Federal offense.”
Thus, it may be most prudent to try to respond to Jim’s fear that he is going to be made
the scapegoat for wrongdoing committed by others. If he is telling the truth, you can say, the
company will want to work with him, and his lawyer if he chooses to have one, to get to the
bottom of things. That may be most effectively done without the glare of publicity from a
government investigation, as well as the risk that political considerations may influence the
direction that the investigation takes. You should make clear that the company wants to know
about the kind of misconduct that he’s described, and that he did the right thing by coming to
you.
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THE WHISTLEBLOWER
ADDITIONAL RESOURCES
Ethical Rules
ABA Model Rule 1.4: Communication
ABA Model Rule 1.6: Confidentiality of Information
ABA Model Rule 1.7: Conflict of Interest: Current Clients
ABA Model Rule 1.13: Organization As Client
ABA Model Rule 3.4(f): Fairness to Opposing Party and Counsel

Ethics Opinions
D.C. Bar Ethics Opinion 269: Responsibility of Lawyer for Corporation to Clarify Role in
Internal Investigation

Restatements
Restatement (Third) of the Law Governing Lawyers §20: Lawyer’s Duty to Inform and Consult
with a Client
Restatement (Third) of the Law Governing Lawyers §60: A Lawyer’s Duty to Safeguard
Confidential Client Information
Restatement (Third) of the Law Governing Lawyers §68: Attorney-Client Privilege
Restatement (Third) of the Law Governing Lawyers §73: The Privilege for an Organizational
Client
Restatement (Third) of the Law Governing Lawyers §96: Representing an Organization as Client
Restatement (Third) of the Law Governing Lawyers §116(4)(b): Advising and Assisting a Client –
In General

Books
John Villa, Corporate Counsel Guidelines
Barry F. McNeil & Brad D. Brian, INTERNAL INVESTIGATIONS (3d. ed. 2007)
Dan K. Webb, Robert W. Tarum & Steven F. Molo, Corporate Internal Investigations (2007)

Association of Corporate Counsel’s “Ethical Issues for Corporate Counsel”

Kaye Scholer LLP, Deskbook on Internal Investigations, Corporate Compliance and White Collar Issues
(2007)
Milton C. Regan, Jr. & Jeffrey Bauman, Legal Ethics in Corporate Practice, Chapter 24: Internal
Investigations, p. 1014 (2005)
Barry F. McNeil & Brad D. Brian, INTERNAL INVESTIGATIONS (3d. ed. 2007)
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CORPORATE INTERNAL INVESTIGATIONS
DISCUSSION
Issues
1. When confronted with possible wrongdoing within the company, when
should a company immediately notify the government and conduct an
investigation at its behest, and when should it first conduct an investigation
and then notify the government?
2. If a company notifies the government immediately upon learning about
possible wrongdoing, how should it respond if the government asks it to
withdraw from the market a product whose safety or effectiveness may be
questionable if such wrongdoing occurred?
3. If a company decides to conduct an internal investigation of alleged
wrongdoing before contacting the government:
a).
When
should
it
use
outside
counsel
(or
other
consultants/contractors) and when should it conduct the investigation with
inside counsel?
b). When should the company conduct an informal preliminary
inquiry limited to certain persons before launching a full-fledged
investigation?
c). When should the Board be notified and what role should it play?
Who should talk to the board and how should that conversation be noticed?
d) Should an attorney who worked on a project with employees who
may have engaged in the wrongdoing on the project be included on the team
investigating the matter?
e) Should the Chief Compliance Officer be included on a company
team investigating possible wrongdoing by employees?
f) Should the investigative report be written or oral? What should it
contain? What is “fact” and what is potentially attorney work product
protected?
4. If a company receives an allegation against employees whose legal
expenses it normally would cover, should it indicate to the government at
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the outset of an investigation that it will not pay those expenses in order to
emphasize the company’s willingness to cooperate?
5. Can a company tell employees that it will fire them if they don’t
cooperate with a company investigation that is conducted at the behest of
the government, or whose results will be shared with the government?
6. When a company is preparing to conduct a confidential investigation of
alleged wrongdoing, what public comments can an officer make if faced with
questions that relate in some way to the subject matter of the investigation?
Discussion
1. When confronted with possible wrongdoing within the company, when
should the company immediately notify the government and conduct an
investigation at its behest, and when should the company first conduct an
investigation and then notify the government?
If the company is especially concerned about the prospect of criminal prosecution, it
should not only be in touch at some point with the FDA, but should give close attention to the
Department of Justice guidelines on Federal Prosecution of Business Organizations (set forth in
what is currently known as the “McNulty Memo”). Section VII of those guidelines says that a
company’s “timely and voluntary disclosure of wrongdoing and its cooperation with the
government’s investigation may be relevant factors” in determining whether to bring criminal
charges against a corporation. In evaluating the extent of cooperation, a prosecutor may
consider the company’s “willingness to provide relevant evidence and to identify the culprits
within the corporation.”
On one hand, going to the government immediately after the allegations have been
made would reflect especially timely disclosure by the corporation. It also could serve to signal
that the company will be conducting a thorough investigation, with no effort to protect culpable
employees, even if it hasn’t made a decision to throw employees over the edge until more facts
are in. In addition, the company would strongly prefer that the government learn of any
wrongful conduct from the company. The longer it waits, the more the company runs the risk
that a panicky employee will inform the government in the hope of gaining lenient treatment or
that someone will leak something to the media. Such an employee could well claim that high
company officials gave the order to falsify the data. Even if eventually proven false, this claim
would create a presumption against the company at the start that the company will spend all of
its time trying to counter, rather than telling the story of what they’re doing as part of the pool
of those victimized by this horrible crime. Once perceptions are set, they are hard to dispel.
Furthermore, in conducting an investigation and making a commitment to turn it over to
the government, the company would be seen as voluntarily waiving attorney-client privilege and
work product protection as to the report. This could cause the government to look favorably
on the company, since the DOJ’s McNulty Memo otherwise sets forth onerous procedures that
the prosecutor must follow in requesting such a waiver. The prosecutor need not follow these
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procedures, however, if the company waives protection without a request from the
government. (We can argue later about whether the current “culture of waiver” makes it so
clear that companies have to waive that no one needs to ask, and there really is no such thing
as voluntary waiver since there is no choice involved if a company wishes to survive the
investigation. This makes the McNulty Memo a dead letter document offering no protection to
privilege.) Like it or not, making such information available without the need for prosecutors
to follow the McNulty procedures to request access to arguably privileged material can serve
the company’s interests by providing evidence of the company’s willingness to cooperate and by
greasing the skids to a faster resolution of the problem.
On the other hand, conducting an investigation at the behest of the government would
deprive the company of the discretion to make its own judgment about the conduct that
occurred and how it should respond to it. At this point, the company has received an
allegation from one employee. Officials have not confirmed his story with anyone else, and it is
at least possible that he may be exaggerating for any number of reasons. Further investigation
could indicate that there has been a misunderstanding on Jim’s part, that he bears a grudge
against other team members, that there have been only minor transgressions that create no
health hazard, or that no one followed Karl’s instructions to falsify the data. Rather than place
the company immediately in a poor light with the government and do irreparable and
irreversible harm, it may be preferable first to gather more information to determine more
precisely what happened.
A second consideration, discussed more fully below in connection with the company’s
ability to discipline employees for failing to cooperate with an investigation, is whether a
company investigation conducted at the behest of the government would trigger constitutional
constraints on the conduct of the investigation.
2. If a company notifies the government immediately upon learning about
possible wrongdoing, how should it respond if requested to withdraw from
the market a product whose safety or effectiveness may have been affected
if such wrongdoing occurred?
You might suggest that doing so would be premature at this point because there’s no
evidence that Nolip was implicated in the woman’s death, nor has anyone verified Jim’s
allegations. What if you withdraw the drug, and Jim’s allegations turn out to be unfounded?
Withdrawal could cause an unnecessary panic among patients, while depriving them of a drug
that could be both effective and safe. Your stock price will plummet. Employees may leave the
company; suppliers and other partners may distance themselves from a company whose
reputation is tarnished. Funding could dry up and government contracts could be suspended.
Furthermore, notwithstanding exoneration, Wilshire’s reputation likely would be tarnished, as
would the public’s confidence in Nolip. The responsible way to proceed is to investigate the
Nolip development and application process and determine exactly what happened.
On the other hand, depending on the facts, some people could be in danger, and
immediate withdrawal would eliminate the risk that they may be facing, as well as minimizing
damages that the company may incur. Immediate withdrawal also could allow you to gain favor
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by setting a “responsible” tone for the government, as well as with the larger public. If you
refuse to withdraw now, and the investigation later verifies Jim’s allegations, the company could
be subject to intense criticism for protecting its interests over those of patients.
Withdrawing the drug now is likely to win you more points with the government than
with the public. Johnson & Johnson, for instance, received praise when it voluntarily withdrew
Tylenol from the market after third-party tampering with the drug resulted in deaths. Johnson
& Johnson, however, largely was seen as an innocent victim of wrongdoing. By contrast, if
anyone is in danger in this case, it’s because Wilshire engaged in wrongdoing. Voluntary
withdrawal of the drug under these circumstances may well gain the company little approbation
from the public and could confirm their suspicions that the company is guilty of something
before the facts are even in.
Your decision may rest upon how likely you believe it is that Jim is telling the truth. The
higher the probability that he is, the greater the risk to the public and the company from not
withdrawing Nolip now.
3. If a company decides to conduct an internal investigation of alleged
wrongdoing before contacting the government:
a)
When
should
it
use
outside
counsel
(or
other
consultants/contractors) and when should it conduct the investigation with
inside counsel?
Using inside counsel may be preferable if the allegations relate to relatively simple
wrongdoing by low-level employees. In those cases, inside counsel can offer efficiencies in
terms of the lower cost and greater speed with which a lawyer familiar with the company’s
business and procedures may be able to conduct the investigation.
In this case, the CEO prefers not to bring in outside counsel at this point because he is
concerned that information may be disclosed outside the company. That should not be a risk,
however, with the use of responsible and experienced outside counsel, who obviously will have
confidentiality obligations to the company. It is true, however, that the more people who are
involved, the more likely that someone (or someone they work with or live with) could repeat
information. What the CEO seems to suggest here is a fundamental concern that many leaders
in companies have when allegations like these surface: a fear that they won’t be able to control
the flow of information and the almost primal tendency to hope that if no one finds out about
it, perhaps it never happened. Obviously, part of the lawyers’ job in this situation is to help the
CEO overcome his urge to go to ground and to develop a strategy that allows him the comfort
of knowing that you’re doing your best to control the situation, even as you can’t control the
outcome.
It probably would be wise to use outside counsel in this situation. First, the allegation
that Karl, the head of Product Development, instructed employees to falsify data means that a
relatively high-ranking company official could be involved in wrongdoing. The government may
be especially concerned that the company will have a motive to minimize the scope of the
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misconduct to lessen the likelihood of any action against the corporate entity. Using outside
counsel can ease this concern, because it signals that the company is willing to have an
independent investigator look at the facts and let the chips fall where they may.
Second, the alleged misconduct is extremely serious because of its possible impact on
health and safety. For a pharmaceutical company, even a hint of dishonesty in submitting
scientific data could be fatal to its credibility with the public and with regulators. Hiring outside
counsel can serve to underscore to outsiders that the investigation will be conducted by an
independent party who has no motive to overlook or minimize any wrongdoing. In order to
accomplish this goal, the company should not hire outside counsel who has done extensive
work for it. This will lead people to question whether the firm is any more independent in its
assessment than in-house leaders would be. Selection of outside counsel will – like it or not –
influence the government’s assessment of the extent of the company’s cooperation. If avoiding
criminal charges is a paramount consideration, the company should exercise every opportunity
to signal its cooperativeness and its willingness to be completely forthcoming.
When the allegation involves remote locations, sensitive personal issues, or technical or
forensic expertise that investigators have but lawyers don’t, it may be worth thinking beyond
the outside counsel box. There are other contractors that could be considered, including
private investigators and corporate internal investigation specialists, who could be asked to dig
up additional information, review documents, or conduct interviews in support of an in-house
or outside counsel-led investigation team.
While these kinds of consultants serve important roles in some kinds of investigations,
they can also bring problems in others. Consider, for instance, the issues of supervision and
tactics raised in the recent Hewlett-Packard scandal in which the investigators engaged in
“pretexting” in order to glean information about board members’ communications in an effort
to uncover the source of alleged leaks of board level information. The general counsel lost her
job and her reputation over that retention. The lesson is to use them carefully, supervise them
carefully, and use only those contractors that will enhance the company’s credibility.
b) When should the company conduct an informal preliminary inquiry
limited to certain persons before launching a full-fledged investigation?
This decision depends on how serious and credible the allegation of wrongdoing is, and
on how urgently a full investigation needs to be conducted. Generally, the more serious and
credible the allegation, the greater the company’s interest in determining as soon as possible
what has occurred. In this case, Jim has claimed that a high-level official instructed employees
to commit fraudulent acts that may have endangered members of the public. While it’s not
clear that the company’s drug was implicated, one person taking it has already died from the
type of side effects that Jim maintains the company concealed in its application for regulatory
approval. Finally, the damage to the company from disclosure of these allegations before the
company has had an opportunity to investigate them could be devastating. For these reasons,
time is of the essence, and the company should initiate a full investigation as soon as possible.
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c) When should the Board be notified, what role should it play, and
who should notify it?
The impact of the alleged wrongdoing on the company should be the main consideration
in determining whether to notify the board upon receiving an allegation. In this case, if
employees falsified data on the side effects of Nolip in order to obtain FDA approval, the
company could be subject to criminal prosecution. However substantial the financial impact of
prosecution, the reputational harm to the company likely would be even greater. Loss of public
confidence in the integrity of the company and the safety of its products could seriously impair
its ability to do business and could lead to its demise. Depending on how events unfold, the
company could have no choice but to enter into a deferred prosecution agreement with the
government. This would subject the corporation to oversight by a monitor, with any breach of
the monitorship agreement serving as the possible basis for immediate indictment.
In light of these risks, the Board should be apprised of the allegations and should be kept
informed of the progress of the investigation. While there likely will be no need for the Board
to make decisions about the details of the investigation, directors will need to be prepared to
make important decisions once it ends and to be informed and engaged in directing the big
decisions that will flow. These include matters such as when and how to notify the
government, whether the company will be paying attorneys’ fees for persons suspected of
wrongdoing, what disciplinary action to take against culpable officers or employees, whether
privilege will be waived to the government or others, and what steps it is willing to take to
assist the government in the prosecution of any individuals.
In our scenario, Max as the CCO reports directly to the audit committee, presumably
with this kind of report contemplated as exactly the kind of report he should make. His
decisions are not so much whether to report, but when and how serious he should make this
for them: a notice that there’s an investigation or a detailed report that the sky could be falling.
While Ted, the CEO is clearly also welcome to deliver this news personally to the audit
committee or board leadership, Max should be concerned if he’s been asked to delegate that
role to the CEO, especially if it might be hard for him to later verify what was said, or perhaps
more poignantly, what was not said. Max may be hired, evaluated, and even fired by the CEO,
but he reports to the board; in that role, he is somewhat akin to the CLO in terms of fiduciary
responsibility and “client” relationship.
d) Should an attorney who worked on a project with employees who
may have engaged in the wrongdoing on the project be included on the team
investigating the matter?
No. There may be no indication of any fault with the attorney’s work on that project.
There is at least the potential, however, that her investigative work could be colored by a
desire to avoid being regarded as negligent or even reckless in failing to detect the falsification.
This creates the prospect that she will have a conflict of interest under Model Rule 1.7(a)(2),
because there could be a significant risk that her representation of the company in the
investigation “will be materially limited by” her personal interest.
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In addition, if the situation unfolds that the company is involved in legal proceedings as a
result of the investigation, the attorney could be called as a witness to testify about the
activities of the Nolip project team. Under Model Rule 3.7, the attorney could not represent
the company in that proceeding despite having participated in the investigation. It would be
advisable to create an investigative team whose members would not be hobbled by this
limitation.
e) Should the Chief Compliance Officer or someone from that office
be included on a company team investigating possible wrongdoing by
employees?
In this company, the CCO is not part of the general counsel’s office and reports directly
to top management. Max’s job is to help design the compliance program, educate employees
about it and encourage them to come forward with reports of misconduct, monitor the
effectiveness of the program, make changes in the program as appropriate, and publicize its
effectiveness to various stakeholders.
An allegation of wrongdoing effectively is a claim that the company’s compliance
program has failed. This doesn’t necessarily mean that it’s ineffective; no program can
completely prevent wrongdoing. It does mean, however, that if Max is part of the internal
investigative team he implicitly may be in the position of evaluating the effectiveness of the
program that he has developed and for which he is responsible. This could subtly influence
how he assesses the evidence of wrongdoing and evaluates the extent to which deficiencies in
the compliance program contributed to misconduct.
In addition, Max’s work on compliance makes him the face of the company to many
employees. He must earn their trust so that they are willing to follow the compliance program
and to let him know when they believe it has been violated and when it needs improvement.
Some portion of that trust could be threatened if Max were to assume the role of investigator,
gathering evidence that may lead to discipline, termination, and even criminal prosecution of
individuals within the company.
Finally, even though Max is a lawyer, not all CCO’s are. This means that the compliance
office and the CCO may tend to be seen as fulfilling a business, rather than legal, function. This
could create ambiguity about whether Max is acting in a business or a legal role when
participating in the investigation. He could be vulnerable to the argument that he is acting as
the head of a business unit attempting to determine the extent to which that unit is effectively
meeting its objectives for the company. On this argument, only persons working within the
general counsel’s office are serving as lawyers in conducting the investigation. As the head of a
business unit, Max is akin more to the client than the company’s lawyer in an internal
investigation. Max’s involvement on the investigative team thus could jeopardize the availability
of the attorney-client privilege and work product protection for employee communications
with Max and his documentation of findings.
Furthermore, Max could even be a target or witness as events unfold. Lawyers presume
that as counsel for the company they can’t and shouldn’t be called as fact witnesses or targeted
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personally for the actions of employees they can’t control. But Max is not only a lawyer but
also a compliance officer. This puts him in the position of carrying business responsibilities for
the performance of the compliance team, which a plaintiff or the government may claim that he
failed to carry out.
Having said all this, it is the trendline direction, although still a minority of cases, for an
independent from the legal department CCO to direct and monitor and investigate compliance
issues, and Max’s absence from this process could also be a problem with the presumed
effectiveness of the CCO’s office – does it have real authority and the respect of management,
or is his “dismissal” from this issue a sign that the compliance function isn’t taken seriously and
isn’t invested in company leadership and decision-making?
More generally, the role of lawyers in compliance programs is a current struggle point
for many companies. The issue is whether the company’s compliance functions should be
housed in and report through the legal department (and thus be manned by legal department
staff), or whether compliance should be a separate business function, led by a CCO (who may
or may not be a lawyer), who has his or her own department and reports directly to
management and the Board. Creation of a separate compliance function is always tied to some
extent to the law department, in that the compliance department coordinates activities with
and makes requests of lawyers in the law department. As a separate department, however,
compliance make decisions that may be just as tied to the perspective of the company’s internal
audit group and the company divisions they serve, as they are tied to the law department’s
agenda and modus operandi.
When problems in compliance arise, is it better or worse if the company’s lawyers have
been integral players in developing, maintaining, measuring, evaluating, improving, and even
defending failures in the company’s compliance programs? Some would say lawyers can’t be
positioned (with potential for fatal conflicts) to defend or evaluate that which they create and
maintain as business leaders for the company, and others who say that preventive law is the
essence of in-house counseling and other functions in the company should report through the
legal function to ensure that compliance is done right and in line with legal’s perspective.
Different companies will have different answers as to which organizational structure works best
for them, but this debate has strong implications for the company under a microscope if
someone suggests that lawyers are conflicted in their own duties and fiduciary responsibilities
as both lawyers and business team leaders.
f) Should the investigative report be written or oral? What should it
contain? What is “fact” and what is potentially attorney work product
protected?
When the company is conducting an investigation that it plans to share with the
government, it is generally wise to prepare a written report. The government is more likely to
regard the company as being cooperative and forthcoming if it has prepared written findings, so
that the government does not have to rely on the memories of company investigators. Such
documentation also can protect the company by avoiding any later claims by employees that
counsel misrepresented employee statements or misled persons who were interviewed. In
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addition, the process of preparing a written report can help sharpen analysis of the information
that the investigation has generated, and provides an opportunity to present especially cogently
the company’s position on what occurred and why.
4. If a company receives an allegation against employees whose legal
expenses it normally would cover, should it indicate to the government at
the outset of an investigation that it will not pay those expenses in order to
emphasize the company’s willingness to cooperate?
The government may not condition lenient treatment for the company on its refusal to
pay attorneys’ fees, since the court in United States v. Stein, 440 F.Supp.2d 315 (S.D.N.Y.), held
that this is unconstitutional. In response to the Stein decision, the DOJ’s corporate cooperation
charging criteria, listed in what’s known as the McNulty Memo (see the resources list at the
end of this section) state that prosecutors “generally should not take into account whether a
corporation is advancing attorneys’ fees to employees or agents under investigation and
indictment.”
Here the company’s decision would not formally be at the request of or a response to
pressure from the government. As the General Counsel suggests, however, it is certainly
plausible that a prosecutor would informally regard a company’s commitment not to pay such
fees as an indication of the depth of its interest in cooperating. If the company reasonably fears
prosecution, this could be very important. Criminal prosecution could have an especially
serious impact on a pharmaceutical company because it likely would reduce public trust in the
company and would encourage private lawsuits by third parties claiming civil damages on the
side.
Furthermore, even if the company ultimately entered into a deferred prosecution
agreement, such an arrangement would subject it to intensive monitoring and oversight.
Company officers therefore may believe that the corporation must take any feasible steps to
avoid criminal charges against the company, and that refusing to pay attorneys’ fees is such a
step even if it seems like throwing employees over the edge to save the company.
At the same time, should the company commit itself to not paying fees before it has any
sense of which officers and employees may or may not be culpable? The unavailability of these
fees could effectively deprive these people of the opportunity to defend themselves and even
exonerate the company if they are successful in defeating the charges. Further the disloyalty
involved in throwing employees to the wolves in order to save the company will be noted and
will have a direct impact on employee relations on a going forward basis, which is not to be
discounted lightly. Would this seriously undercut morale and future reporting within the
company – especially since the McNulty Memo ostensibly precludes the government from
considering whether the company is paying attorneys’ fees?
These questions are important because studies indicate that employees’ perception that
an organization acts fairly toward its members is an important factor in creating a corporate
culture of legal compliance. Company officials therefore need to think carefully about whether
they would be undermining the long-term interests of the company for the sake of a speculative
short-term benefit and the optics of finding someone on whom to tag blame that could
otherwise land on the company as an entity. The company is quite arguably better off by not
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risking the creation of a corporate atmosphere in which misconduct could be more likely in the
future and not opening itself to suits and finger-pointing by the ejected employees, whose
tactics will now be to blame at the company instead.
5. Can a company tell employees that it will fire them if they don’t
cooperate with a company investigation that is conducted at the behest of
the government, or whose results will be shared with the government?
Normally, a company has the right to inform its employees that they will be subject to
disciplinary action, including termination, if they do not cooperate with a corporation’s internal
investigation. Indeed, it’s our sense that most employee manuals we’ve seen that address the
issue of investigations specifically assert that employees must cooperate with company
investigations or they can be disciplined up to termination. The company can do so even if the
employee is the target of an ongoing grand jury investigation. Nuzzo v. Northwest Airlines, Inc.,
887 F. Supp. 28 (D. Mass. 1995).
The complications in our set of facts are that: (1) the company’s investigation may be
conducted directly at the behest of the government, or (2) the company has already decided
that it will turn over the results of its investigation to the government. Under either scenario,
the investigation could be deemed the equivalent of an investigation by the government. For
the reasons described below, a court might then conclude that employee statements constitute
coerced self-incrimination under United States v. Stein, 440 F.Supp.2d 315 (S.D.N.Y. 2006).
In Stein, the government was conducting a criminal investigation of KPMG. KPMG
employees claimed that they had been coerced by the firm to give testimony to the government
in its criminal investigation. Specifically, they asserted that KPMG had threatened members
who did not make statements to the government with the discontinuation of attorneys’ fee
payments and termination from the firm. The court found that in two instances members
would not have provided testimony to the government in the absence of such threats. In one
case, the court said that a defendant “made the statements [the government] at the proffer
sessions because KPMG threatened to fire him and cut off payments of his legal fees if he did
not.” Id. at 331. In the other, the court found that the threat to terminate payment of
attorneys’ fees “left [the defendant] with no practical choice but to cooperate” with the
government. Id. at 332.
The court held that KPMG’s threats in turn were the product of threats by the
government against the company. It found that prosecutors told the company that its payment
of legal fees would be closely scrutinized, and that they reported to KPMG the identities of
employees who refused to make statements with the knowledge that the company “would
pressure them to talk to prosecutors.” Id. at 337. In sum, the court said, the government
“coerced KPMG to apply pressure to . . . [the defendants] in order to secure waivers of
constitutional rights that the government itself could not obtain.” Id. at 333. For this reason,
the court found that the statements of the two KPMG employees were obtained in violation of
their right against self-incrimination.
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The Stein case clearly involved the constitutional right against self-incrimination, since
the statements in question were made to the government. In the situation at hand, the
company’s investigation arguably is “private,” and not subject to constitutional constraints. If
the company notifies the government and then conducts an investigation at the latter’s behest,
however, is the company effectively acting as an agent of the government?
Some support for this position is the prosecution of officers of Computer Associates for
obstruction of justice for providing false information to a private law firm conducting an internal
investigation on behalf of the company. An indictment charged that when the defendants were
interviewed by lawyers they “knew, and in fact intended, that the Company’s Law Firm would
present [the officers’] false justifications to the United States Attorney’s Office, the SEC, and
the FBI so as to obstruct and impede” the government’s investigation in violation of 18 U.S.C.
§1512(c)(2). Criminal Information, United States v. Computer Associates, Cr. No. 04-837 (ILG)
(EDNY), at 14.
At a minimum, if the company here conducted an investigation at the direction of the
government, employees who were aware of this arrangement could be prosecuted for
obstruction of justice under this theory if they provided false information to the company
investigators. Does that mean, therefore, that the employees are effectively speaking to the
government when they make their statements? If so, they have a right against self-incrimination.
Under the reasoning in Stein, the company’s threat to terminate them for failing to cooperate
with the investigation arguably could constitute an impermissible attempt to coerce them to
waive a constitutional right.
This argument may be unpersuasive, however, as long as the company and the
government can show that the government has placed no pressure on the company to induce
employees to talk. Such pressure was the link that established state action, and therefore a
constitutional violation, in Stein. A court may be reluctant to go even further and find state
action simply by virtue of the fact that a company has notified the government of potential
wrongdoing, and has agreed to turn over the results of its investigation to authorities. That
could substantially expand the scope of state action, and could discourage companies from
undertaking investigations at the behest of the government.
The possibility of a coerced waiver of the right against self-incrimination would seem
even less likely when a company conducts an investigation and approaches the government only
at the end of that process. The government has been unaware of the investigation, and
therefore has not been in position to exert any pressure on the company. While the
company’s desire to win favor with authorities may create an incentive to threaten dismissal of
any employees who fails to cooperate, that seems too indirect a link to constitute
governmental coercion. Finally, the mere fact that the company intends to turn the results of
its investigation over the government should not in itself transform the company into a state
actor for constitutional purposes.
For these reasons, the company should be able to tell employees that the company can
terminate them if they fail to cooperate with the investigation.
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6.
When a company is preparing to conduct a confidential
investigation of alleged wrongdoing, what public comments can an officer
make if faced with questions that relate in some way to the subject matter
of the investigation?
The risk for the CEO is that he may commit securities fraud under SEC Rule 10b-5 by
making materially misleading statements or by omitting material information necessary to
ensure that what he says is not misleading. There is also arguably a risk to the CLO who does
not warn him about his disclosure responsibilities or persuade him to fully treat the issue in
accordance with what 20/20 hindsight will deem to be reasonable.
The allegation that Nolip data were falsified has not been confirmed, so it would be
premature – and potentially quite harmful to the company – to say anything about that
allegation at this point. At the same time, the CEO knows that there is some reason at least to
question whether the drug is completely safe and to know that there could be a substantial
financial impact in the future. For that reason, he should at least avoid making any unqualified
statements about the safety of Nolip.
Ideally, CEO should confine any remarks about Nolip to the specific incident in which
the woman recently died. He can say that there is no conclusive evidence at this point about
the reason for her death, and that the company is ready to cooperate in any inquiry about the
circumstances surrounding it. Any other comment, he can say, would be premature at this
time.

Association of Corporate Counsel’s “Ethical Issues for Corporate Counsel”

CORPORATE INTERNAL INVESTIGATIONS
ADDITIONAL RESOURCES
Ethics Rules
ABA Rule 1.13: Organization as Client

Restatements
Restatement (Third) of the Law Governing Lawyers §96: Representing an Organization as
Client

Books
John Villa, Corporate Counsel Guidelines
Barry F. McNeil & Brad D. Brian, Internal Investigations (3d. ed. 2007)
Dan K. Webb, Robert W. Tarum & Steven F. Molo, Corporate Internal Investigations (2007)
Kaye Scholer LLP, Deskbook on Internal Investigations, Corporate Compliance and White Collar Issues
(2007)
Milton C. Regan, Jr. & Jeffrey Bauman, Legal Ethics in Corporate Practice, Chapter 24: Internal
Investigations, p. 1014 (2005)

Articles
Colin P. Marks, Internal Investigations: Ethical Concerns of the “Deputized Counsel,” 38 St. Mary's L.
J. 1065 (2007)
Robert R. Stauffer & Thomas Monroe, Internal Investigations: Conducting Employee Interviews After
Stein and the McNulty Memorandum, BNA CORPORATE ACCOUNTABILITY REPORTER, Vol.
5, No. 14, April 6, 2007

Cases
United States v. Stein, 440 F.Supp. 315 (S.D.N.Y. 2006)
United States v. Stein, 440 F.Supp. 315 (S.D.N.Y. 2006)
In re Qwest Communications Int’l. Inc. Securities Litigation, 450 F.3d 1179 (10th Cir. 2006)
Association of Corporate Counsel’s “Ethical Issues for Corporate Counsel”

In re Columbia/HCA Healthcare Corp. Billing Practices Litigation, 293 F.3d 289 (6th Cir. 2002)
Westinghouse Electric Corp. v. Republic of the Philippines, 951 F.2d 1414 (3d. Cir. 1991)
In re Steinhardt Partners, L.P., 9 F.3d 230 (2d. Cir. 1993)

ACC Articles
John K. Villa, The McNulty Memorandum: A Reversal in Practice or in Name Only? ACC Docket (April
2007) 88-93 available at
http://www.acc.com/resource/getfile.php?id=8324
Theodore L. Banks, Tom Giller & Scott R. Lassar, Recent Trends in Internal Investigations, ACC
Docket (April 2007): 24-33 available at http://www.acc.com
M. Jack Rudnick & John F. Langan, Managing an Internal Corporate Fraud Investigation and
Prosecution, ACC Docket (April 2007): 34-52 available at http://www.acc.com
Hands On: Internal Investigations of Your Senior Executives, ACC Docket (October 2006): 86-95
available at http://www.acc.com
Gregory H. Mathews, Kenneth B. Winer, Samuel J. Winer & Gregory R. Bruch, SEC Enforcement
Investigation: What You Need to Know, ACC Docket (November/December 2003) 96-113 available
at http://www.acc.com

ACC InfoPAKsSM
Internal Investigations InfoPAKSM 2007
http://www.acc.com/infopaks/
Responding to Government Investigations InfoPAKSM 2004
http://www.acc.com/infopaks/

ACC Annual Meeting Program Materials
Meric Craig Bloch, Kerry A. Galvin & Kim Rivera, 407 Whistleblower/Internal Investigations and
How to Respond to the SEC, 2006 Annual Meeting, available at
http://www.acc.com/resource/getfile.php?id=8190
E. Scott Gilbert, Douglas A. Graham, Patricia R. Hatler, Daniel E. Karson & Gretchen A.
Winter, 609 Compliance in Internal Investigations, 2005 Annual Meeting, available at
http://www.acc.com/resource/getfile.php?id=6904

Miscellaneous
Association of Corporate Counsel’s “Ethical Issues for Corporate Counsel”

"Principles of Federal Prosecution of Business Organizations," Memorandum from Mark R. Filip,
Deputy Attorney General, to Heads of Department Components and United States Attorneys
(Aug. 28, 2008) available at http://www.usdoj.gov/opa/documents/corp-charging-guidelines.pdf.
Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934 and
Commission Statement on the Relationship of Cooperation to Agency Enforcement Decisions
(“Seaboard Report”): http://www.sec.gov/litigation/investreport/34-44969.htm
U.S. Sentencing Guidelines Manual,
http://www.ussc.gov/2006guid/CHAP8.pdf

Chapter

8:

Sentencing

Association of Corporate Counsel’s “Ethical Issues for Corporate Counsel”

of

Organizations:

United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued May 11, 2015

Decided August 11, 2015
No. 14-5319

IN RE: KELLOGG BROWN & ROOT, INC., ET AL.,
PETITIONERS

On Petition for Writ of Mandamus
(1:05-cv-1276)

John P. Elwood argued the cause for petitioners. With
him on the petition for writ of mandamus and the reply were
John M. Faust, Craig D. Margolis, Jeremy C. Marwell, and
Joshua S. Johnson.
Michael D. Kohn argued the cause for respondent. With
him on the brief were Stephen M. Kohn and David K.
Colapinto.
Before: TATEL and WILKINS, Circuit Judges, and
SENTELLE, Senior Circuit Judge.
Opinion for the Court filed by Circuit Judge WILKINS.
WILKINS, Circuit Judge: In a prior petition for writ of
mandamus on this case, we noted that “[m]ore than three
decades ago, the Supreme Court held that the attorney-client
privilege protects confidential employee communications
made during a business’s internal investigation led by
company lawyers.” In re Kellogg Brown & Root, Inc., 756

2
F.3d 754, 756 (D.C. Cir. 2014) (“In re KBR”) (citing Upjohn
Co. v. United States, 449 U.S. 383 (1981)). Accordingly, we
granted the writ and vacated the District Court’s order to
produce key documents from such an investigation. Id. We
allowed, however, that the District Court might consider
“timely asserted other arguments for why these documents are
not covered by either the attorney-client privilege or the
work-product protection.” Id. at 764.
In a series of orders on which Petitioner Kellogg Brown
& Root (“KBR”) now seeks a second writ of mandamus, the
District Court found that the same contested documents
should be turned over in discovery. We agree that these
challenged decisions suffer from the same fundamental flaw:
They run contrary to precedent by injecting uncertainty into
application of attorney-client privilege and work product
protection to internal investigations. See Swidler & Berlin v.
United States, 524 U.S. 399, 409 (1998); Upjohn, 449 U.S. at
393; In re KBR, 756 F.3d at 763. Because we find the District
Court’s orders irreconcilable with binding precedent, we grant
the writ and vacate the orders.
I.
We previously have recounted the essential background
of this case as follows:
Harry Barko worked for KBR, a defense contractor.
In 2005, he filed a False Claims Act complaint against
KBR and KBR-related corporate entities, whom we will
collectively refer to as KBR. In essence, Barko alleged
that KBR and certain subcontractors defrauded the U.S.
Government by inflating costs and accepting kickbacks
while administering military contracts in wartime Iraq.
During discovery, Barko sought documents related to
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KBR’s prior internal investigation into the alleged fraud.
KBR had conducted that internal investigation pursuant
to its Code of Business Conduct, which is overseen by
the company’s Law Department.
KBR argued that the internal investigation had been
conducted for the purpose of obtaining legal advice and
that the internal investigation documents therefore were
protected by the attorney-client privilege.
Barko
responded that the internal investigation documents were
unprivileged business records that he was entitled to
discover. See generally FED. R. CIV. P. 26(b)(1).
After reviewing the disputed documents in camera,
the District Court determined that the attorney-client
privilege protection did not apply because, among other
reasons, KBR had not shown that “the communication
would not have been made ‘but for’ the fact that legal
advice was sought.” United States ex rel. Barko v.
Halliburton Co., 37 F. Supp. 3d 1, 5 (D.D.C. 2014)
(quoting United States v. ISS Marine Services, Inc., 905
F. Supp. 2d 121, 128 (D.D.C. 2012)). KBR’s internal
investigation, the court concluded, was “undertaken
pursuant to regulatory law and corporate policy rather
than for the purpose of obtaining legal advice.” Id.
In re KBR, 756 F.3d at 756.
KBR petitioned for and we granted a writ of mandamus,
holding that the privilege ruling was “materially
indistinguishable” from the Supreme Court’s contrary holding
in Upjohn. Id. at 757. We declined a request to reassign the
case to a different district judge. Id. at 764. And we
expressly allowed that the District Court might entertain
timely arguments for why the privilege should not attach to

4
these documents (that is, arguments other than that they were
not prepared primarily for the purposes of seeking legal
advice). Id. at 764. KBR now seeks our intervention on the
District Court’s determinations that the attorney-client
privilege and work product protection were impliedly waived
for these same documents.
KBR’s purported implied waiver runs to a February 2014
deposition of Christopher Heinrich, KBR Vice President
(Legal), on behalf of KBR. See FED. R. CIV. P. 30(b)(6)
(requiring a corporation to “designate one or more officers” or
other persons to testify “about information known or
reasonably available to the organization.”). Among the
subjects that Barko directed KBR to produce a representative
to testify on was “Topic Q,” defined as:
Any investigation or inquiry, internal or external, formal
or informal, of [the KBR employee and subcontractor at
the center of the alleged fraud] or any of the matters
identified in [above-listed topics]. The scope shall
include knowledge of everyone who participated in the
investigation.
J.A. 257.
KBR’s litigation counsel offered a “preliminary
statement” at the outset of the deposition that KBR was
producing Heinrich as the company’s representative on four
noticed topics, including Topic Q, but was doing so “subject
to the company’s claims of attorney-client privilege” and
work product protection. J.A. 118. In answer to a question
from Barko’s attorney, Heinrich testified he had in
preparation for the deposition reviewed the now-disputed
documents related to KBR’s internal investigation (the Code
of Business Conduct documents or “COBC documents”).
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J.A. 120. Throughout the examination, KBR’s attorney
instructed Heinrich not to answer questions about the contents
of the internal investigation on the basis of attorney-client
privilege and work product protection. See, e.g., J.A. 146.
After Barko’s lawyer completed his examination of
Heinrich, KBR’s litigation counsel conducted a crossexamination. He explained that Heinrich had been asked
“several questions designed to try to determine whether or not
the Code of Business Conduct investigation is privileged, and
I am going to ask questions establishing that they are.” J.A.
147. Responding to the questions that followed, Heinrich
testified that KBR had a contractual reporting duty pursuant
to the Anti-Kickback Act to notify the Department of Defense
if it had reason to believe that a violation of the Act had
occurred. J.A. 149. Heinrich testified that KBR adhered to
that obligation and had made disclosures pursuant to the same
duty in other instances. J.A. 150. And Heinrich explained
that even when KBR has made a notification to the
Department as required by a contract, it has never provided an
internal investigation itself to the Department because it has
always treated the investigation as subject to attorney-client
privilege. Id.
Five days after Heinrich’s deposition, KBR moved for
summary judgment. In a footnote to the introduction of its
brief, KBR stated:
KBR has an internal Code of Business Conduct
(“COBC”) investigative mechanism that provides a
means of identifying any potentially illegal activities
within the company. When a COBC investigation
reveals reasonable grounds to believe that a violation of
41 U.S.C. §§ 51-58 (the “Anti-Kickback Act”) may have
occurred requiring disclosure to the government under
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FAR 52.203-7, KBR makes such disclosures. Stmt. ¶ 27.
KBR has made reports to the Government when it had
reasonable grounds to believe that a violation of the AntiKickback Act occurred. Id. KBR intends for these
investigations to be protected by the attorney-client
privilege and attorney work product privilege (indeed,
they are not even given to the Government as part of
disclosures), but has not asserted privilege over the fact
that such investigations occurred, or the fact of whether
KBR made a disclosure to the Government based on the
investigation. Therefore, with respect to the allegations
raised by Mr. Barko, KBR represents that KBR did
perform COBC investigations related to [the KBR
subcontractor and employee at the center of the fraud
alleged by Barko], and made no reports to the
Government following those investigations. Id.
KBR Defendants’ Motion for Summary Judgment at 4 n.5,
United States ex rel. Barko v. Halliburton Co., No. 05-cv1276 (D.D.C. Feb. 10, 2014), ECF No. 136.
On November 20, 2014, the District Court issued an
opinion and order determining that “KBR’s filings
affirmatively use the COBC contents and create an implied
waiver” because “KBR has actively sought a positive
inference in its favor based on what KBR claims the
documents show.” J.A. 24. The opinion explained:
KBR carefully used the inference that the COBC
documents do not support any reasonable belief that
fraud or kickbacks may have occurred. KBR has, on
multiple occasions, advanced a chain of reasoning. First,
whenever KBR has reasonable grounds to believe that a
kickback or fraud had occurred, its contracts and federal
regulation required it to report the possible violation.
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Second, KBR abides by this obligation and reports
possible violations. Third, KBR investigated the alleged
kickbacks that are part of Barko’s complaint. Fourth,
after the investigation of the allegations in this case, KBR
made no report to the Government about an alleged
kickback or fraud.
J.A. 18. Although KBR argued that it should be permitted to
amend its pleadings to strike the sections the District Court
found created a waiver, the District Court rejected the request
to vacate its production order unless KBR elected to default
on the entire suit. J.A. 23-24.
On December 17, 2014, the District Court issued a
separate opinion and order compelling production of parts of
the COBC documents on the alternative basis that they “are
discoverable fact work product and Barko shows substantial
need.” United States ex rel. Barko v. Halliburton Co., No.
05-cv-1276, 2014 WL 7212881, at *2 (D.D.C. Dec. 17,
2014). 1
KBR filed this Petition for Writ of Mandamus with our
Court on December 19, 2014. We granted KBR’s motions
1

The District Court issued multiple opinions and orders on each of
November 20 and December 17, 2014. To avoid confusion, the
November 20 order challenged by KBR and to which we refer in
this Opinion is #204 on the District Court docket. A separate
opinion and order, #205, issued the same day granting in part and
denying in part KBR’s motion for a protective order. The
December 17 order challenged by KBR and to which we refer in
this Opinion is #228 on the District Court docket (reported as
United States ex rel. Barko v. Halliburton Co., No. 05-cv-1276,
2014 WL 7212881 (D.D.C. Dec. 17, 2014)). A separate opinion
and order, #227, which denied reconsideration of the November 20
order, issued the same day and is also challenged in this Petition.
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first for an administrative stay and then for an emergency
stay, and we now consider whether to grant the Petition.
Because mandamus is an extraordinary remedy, we ask
first if the challenged District Court orders constituted error
and then, where the answer is affirmative, “whether that error
is the kind that justifies mandamus.” In re KBR, 756 F.3d at
757 (citing Cheney v. U.S. District Court, 542 U.S. 367, 38081 (2004)); see also 28 U.S.C. § 1651 (All Writs Act)
(providing statutory basis for writ of mandamus).
II.
The District Court’s November 20 opinion contained two
rulings at issue in this Petition.
First, the District Court concluded that the COBC
documents must be produced under Federal Rule of Evidence
612 on the theory that KBR waived attorney-client privilege
and work product protection when Heinrich reviewed the
documents in preparation for his deposition.
Second, the District Court concluded that KBR waived
attorney-client privilege and work product protection for the
COBC documents under the doctrine of “at issue” waiver.
Both rulings were in error for the reasons that follow.
A.
The Federal Rules of Civil Procedure provide for a party
to name an organization as a deponent for oral examination.
FED. R. CIV. P. 30(b)(6). The party seeking testimony must
“describe with reasonable particularity the matters for
examination,” and the named organization is then required to
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designate a representative, who “must testify about
information known or reasonably available to the
organization.” Id.
Pursuant to this provision, Barko
demanded that KBR produce a representative prepared to
testify about, among other subjects, Topic Q – that is, any
internal investigation relating to his allegations. KBR
designated Heinrich as its representative on this topic.
At Heinrich’s deposition, he stated that he had reviewed
the COBC documents in preparation for his testimony. J.A.
120. Barko thereafter sought disclosure of the COBC
documents under Federal Rule of Evidence 612, which
provides that where a witness has used a writing to refresh
memory before testifying, the adverse party is entitled to have
it produced and to introduce into evidence any portion that
relates to the witness’s testimony, “if the court decides that
justice requires the party to have those options.” FED. R.
EVID. 612(a)(2).
To make its decision, the District Court engaged in a
balancing test. J.A. 25. It identified several factors
supporting disclosure and several factors running against
disclosure. 2 And it concluded that “fairness considerations

2

The District Court explained its balancing as follows:
[S]everal [factors] support disclosure. The majority of the
COBC documents are investigatory statements and
summaries of those statements. Also, major discrepancies
exist between Heinrich’s testimony and the contents of the
writings Heinrich had reviewed.
Third, Heinrich
necessarily relied upon the COBC documents for his
testimony because he had no personal, first-hand
knowledge of whether fraud or kickbacks occurred, even
though he supervised KBR’s COBC investigations and
reporting.
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support disclosure” based on this “context-specific
determination about the fairness of the proceedings and
whether withholding the documents is consistent with the
purposes of attorney-client privilege.” Id.
The balancing test was inappropriate in the first instance.
Rule 612 applies only where a witness “uses a writing to
refresh memory.” FED. R. EVID. 612(a). Thus, “even if the
witness consults a writing while testifying, the adverse party is
not entitled to see it unless the writing influenced the
witness’s testimony.” 4 JACK B. WEINSTEIN & MARGARET A.
BERGER, WEINSTEIN’S FEDERAL EVIDENCE § 612.04(2)(b)(i)
(2d ed. 1997) (emphasis added); see, e.g., Sporck. v. Peil, 759
F.2d 312, 318-19 (3d Cir. 1985) (granting mandamus to
vacate a Rule 612(a)(2) production order where there had
been no witness admission that his answers to “specific areas
of questioning were informed by documents he had
reviewed”). It cannot be the case that just stating the
documents were privileged constitutes a testimonial reliance
on their contents; else, attorney-client privilege and work
product production would mean nothing at all in that their
mere invocation would entitle an adversary to production of
the privileged or protected materials.
Further, even if the balancing test had been appropriate,
the District Court’s conclusions were precluded by Upjohn.
Courts have divided on how to reconcile Rule 612 balancing
with attorney-client privilege and work product protection.
See generally Barrer v. Women’s Nat’l Bank, 96 F.R.D. 202,
204 (D.D.C. 1982) (describing conflicting authority on
Several factors do not support disclosure under Rule 612.
Heinrich examined the COBC documents before, but not
at[,] the Rule 30(b)(6) deposition. And, Barko arguably has
some ability to otherwise discover the evidence.
J.A. 26.
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interaction of Rule 612 and claims of attorney-client privilege
or work product protection); cf. H.R. REP. NO. 93-650, at 13
(1973) (“The Committee intends that nothing in [Rule 612] be
construed as barring the assertion of a privilege with respect
to writings used by a witness to refresh his memory.”). But
the District Court’s balancing would allow the attorney-client
privilege and work product protection covering internal
investigations to be defeated routinely by a counter-party
noticing a deposition on the topic of the privileged nature of
the internal investigation. Upjohn teaches that “[a]n uncertain
privilege, or one which purports to be certain but results in
widely varying application by the courts, is little better than
no privilege at all.” 449 U.S. at 393. The District Court’s
ruling, therefore, runs counter to Upjohn.
In this case, Barko noticed the deposition to cover the
topic of the COBC investigation itself, as distinguished from
the events that were the subject of the investigation. Both
parties told us that their understanding at the time of the
deposition was that Barko intended to examine whether and to
what extent the COBC investigation was privileged. To
prepare adequately for the deposition, Heinrich had no choice
but to review documents related to the COBC investigation.
At oral argument on this Petition, Barko took the absurd
position that KBR’s mistake was having Heinrich personally
review the COBC documents rather than having someone
give him a summary. Barko asserted that in order to avoid
privilege waiver KBR should have produced a Rule 30(b)(6)
representative with only second- or third-hand knowledge of
the investigation rather than first-hand knowledge. This
makes no sense. Such a rule would encourage entities to
provide less knowledgeable corporate representatives for
deposition, thus defeating the purpose of civil discovery to
establish “the fullest possible knowledge of the issues and
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facts before trial.” Societe Internationale Pour Participations
Industrielles et Commerciales S.A. v. Brownell, 225 F.2d 532,
541 (D.C. Cir. 1955) (internal quotation marks omitted).
Barko cannot “overcome the privilege by putting [the
COBC investigation] in issue” at the deposition, Koch v. Cox,
489 F.3d 384, 391 (D.C. Cir. 2007), and then demanding
under Rule 612 to see the investigatory documents the witness
used to prepare. Allowing privilege and protection to be so
easily defeated would defy “reason and experience,” FED. R.
EVID. 501, and “potentially upend certain settled
understandings and practices” about the protections for such
investigations, In re KBR, 756 F.3d at 762.
In sum, the District Court’s Rule 612 ground for its
production order was clear error because there was no basis
for the fairness balancing test it conducted and, even had there
been, the test failed to give due weight to the privilege and
protection attached to the internal investigation materials.
B.
The District Court also found that KBR had waived
attorney-client privilege and work product protection by
placing the COBC documents “at issue.” Such waivers are
certainly possible: “Under the common-law doctrine of
implied waiver, the attorney-client privilege is waived when
the client places otherwise privileged matters in controversy.”
Ideal Elec. Sec. Co. v. Int’l Fid. Ins. Co., 129 F.3d 143, 151
(D.C. Cir. 1997) (citing 6 JAMES W. MOORE ET AL., MOORE’S
FEDERAL PRACTICE § 26.49(5) (3d ed. 1997)).
First, a prefatory note: It is hornbook law that “[w]aiver
of the [attorney-client] privilege should always be analyzed
distinctly from waiver of work product.” 2 EDNA SELAN
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EPSTEIN, THE ATTORNEY-CLIENT PRIVILEGE AND THE WORK
PRODUCT DOCTRINE 1027 (5th ed. 2007) (emphasis added);
see also United States v. Deloitte LLP, 610 F.3d 129, 139-40
(D.C. Cir. 2010) (explaining that different waiver rules follow
from different purposes of attorney-client privilege and work
product protection). But the District Court proceeded based
on KBR’s position that, “[a]s relevant here, the waiver
analysis for both [attorney-client privilege and work product
protection] is the same.” J.A. 9 n.20. So must we. Without
accepting KBR’s position as a statement of the law, we treat it
as a boundary for the arguments we consider in this Petition.
See Cheney, 542 U.S. at 381 (stating that Petitioner has “the
burden of showing that [its] right to issuance of the writ is
clear and indisputable”) (internal quotation marks omitted).
But see 2 THOMAS E. SPAHN, THE ATTORNEY-CLIENT
PRIVILEGE AND THE WORK PRODUCT DOCTRINE: A
PRACTITIONER’S GUIDE 434 (2007) (“[L]ooking at only one or
the other protection is short-sighted and might result in
litigation disaster.”).
We have explained – and the District Court noted our
precedent – that a party may not use privilege “as a tool for
manipulation of the truth-seeking process.” In re Sealed
Case, 676 F.2d 793, 807 (D.C. Cir. 1982) (“Sealed Case
(general counsel’s files)”). As such, a party asserting
attorney-client privilege “‘cannot be allowed, after disclosing
as much as he pleases, to withhold the remainder.’” Id.
(quoting 8 JOHN H. WIGMORE & JOHN T. MCNAUGHTON,
EVIDENCE IN TRIALS AT COMMON LAW § 2327 (1961); see
also Clark v. United States, 289 U.S. 1, 13 (1933) (“The
privilege takes flight if the relation is abused.”); United States
v. Bilzerian, 926 F.2d 1285, 1292 (2d Cir. 1991) (“[T]he
attorney-client privilege cannot at once be used as a shield
and a sword.”). At the same time, we have held that a
“general assertion lacking substantive content that one’s
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attorney has examined a certain matter is not sufficient to
waive the attorney-client privilege.” United States v. White,
887 F.2d 267, 271 (D.C. Cir. 1989).
The District Court found that “KBR injected the COBC
contents into the litigation by itself soliciting Heinrich’s Rule
30(b)(6) testimony.” J.A. 22. It noted that excerpts from this
testimony disclosing the fact of the COBC investigations and
KBR’s reporting duties under Defense Department contracts
were attached to KBR’s motion for summary judgment and
that KBR referenced deposition language in its Statement of
Material Facts as to Which There Is No Genuine Dispute,
required by Local Civil Rule of Procedure 7(h)(1). J.A. 12,
16.
And, KBR discussed the COBC “investigative
mechanism” in its memorandum in support of summary
judgment (in a footnote quoted in full in Part I of the body of
this Opinion). J.A. 16-17. All this, in the view of the District
Court, added up to a “message” that the COBC reports
“contain no reasonable grounds to believe a kickback
occurred.” J.A. 18. Thus, it concluded that KBR created an
implied waiver by “actively” seeking “a positive inference in
its favor based on what KBR claims the documents show.”
J.A. 24. The District Court also denied KBR leave to amend
its pleadings to strike the sections that the District Court
interpreted as waiving the privilege and protection. J.A. 23.
To the extent the District Court relied on Heinrich’s
deposition testimony or the statement of undisputed material
facts, we think that – as a matter of logic – neither could
possibly give rise to an inference that places the contents of
the deposition at issue. The deposition transcript is simply a
record of what was said, not itself an argument. The Rule
7(h)(1) statement is a required companion filing to a summary
judgment motion submitting “material facts as to which the
moving party contends there is no genuine issue.” LOCAL
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CIV. R. 7(h)(1). The opposing party has the opportunity to
respond to each asserted fact with a contention that there is a
“genuine issue necessary to be litigated,” but there are no
inferences to be made and none to be contested in these
statements alone. Id. This is not to say that deposition
testimony or a Rule 7(h)(1) statement can never create a
waiver of attorney-client privilege or work product protection.
By making partial disclosures of privileged information, they
surely can. But the deposition transcript and Rule 7(h)(1)
statements cannot themselves give rise to inferences that place
privileged materials “at issue.” See In re Sims, 534 F.3d 117,
137 (2d Cir. 2008) (holding that privilege waiver analysis
based on deposition testimony in civil action must recognize
that the testimony “might never come to the attention of any
decisionmaker”).
The reference to the COBC investigation in the
memorandum in support of summary judgment presents what
is at first glance a more difficult question. By stating that
KBR performed a COBC investigation and that, afterward,
KBR did not report any wrongdoing to the Department of
Defense, a factfinder could infer that the investigation found
no wrongdoing. The District Court concluded that KBR had
asked it to draw an “unavoidable” inference, J.A. 18, by
placing the footnote at the end of a sentence calling Barko’s
claims “baseless.” We disagree that such an inference was
unavoidable, because an alternative inference – presumably,
the one Barko would ask a fact-finder to draw – is that the
investigation showed wrongdoing but KBR nonetheless made
no report to the government.
Pursuant to the acquisition regulations under which it
contracted, KBR was required to “have in place and follow
reasonable procedures designed to prevent and detect possible
violations [of the Anti-Kickback statute],” to make a written
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report when it “ha[d] reasonable grounds to believe that a
violation . . . may have occurred,” and to “cooperate fully
with any Federal agency investigating a possible violation.”
48 CFR §52.203-7(c)(1)-(3). KBR has represented without
dispute that it was expressly permitted to retain privilege as to
the contents of its investigations, which is not unusual in
federal government compliance programs. Department of
Justice policy, for instance, provides that “waiving the
attorney-client and work product protections has never been a
prerequisite under the Department's prosecution guidelines for
a corporation to be viewed as cooperative,” U.S. Attorney’s
Manual § 9-28.710, and that, with respect to internal
investigations, “[a] corporation need not disclose, and
prosecutors may not request, the disclosure of such attorney
work product as a condition for the corporation’s eligibility to
receive cooperation credit,” id. § 9-28.720(b). Under such
compliance programs, companies know that their disclosures
may receive greater credence if they choose to buttress them
with otherwise-privileged information. But companies and
the government can, and often do, structure legitimate
compliance and reporting programs that do not involve
waiving privilege. Where companies choose not to waive
privilege, “[t]hey will, of course, bear the risk that their
reports will not be accepted as full disclosures.” Sealed Case
(general counsel’s files), 676 F.2d at 823.
Read in this context, footnote 5 in KBR’s summary
judgment motion is essentially a recitation of the terms of its
deal with the government, including the express reservation of
attorney-client privilege and work product protection. There
was certainly no actual disclosure of opinion work product
(the conclusions of the COBC investigation) in the footnote.
Instead, the District Court found that KBR impliedly disclosed
opinion work product, that is, “the substantive conclusion of
its COBC investigations.” J.A. 21. In Sealed Case (general
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counsel’s files), we found implied waiver primarily because
waiver was consistent with holding the company to the terms
of its bargain. Here, holding KBR to the terms of its bargain
would mean deciding that “[KBR’s] reports will not be
accepted as full disclosures,” 676 F.2d at 823, rather than
inferring that KBR was intending to say that its non-report to
the government should be given weight and credibility as a
finding of no wrongdoing.
There’s the rub: Where KBR neither directly stated that
the COBC investigation had revealed no wrongdoing nor
sought any specific relief because of the results of the
investigation, KBR has not “based a claim or defense upon
the attorney’s advice.” Koch, 489 F.3d at 390; see also White,
887 F.2d at 271. As we explained in Sealed Case (general
counsel’s files):
Corporations may protect their privileges without
manipulation simply by being forthright with their
regulators and identifying material as to which they claim
privilege at the time they submit their voluntary
disclosure reports. They will, of course, bear the risk that
their reports will not be accepted as full disclosures. But
if they choose to make a pretense of unconditional
disclosure, they bear another risk – that we will imply a
waiver of privilege with respect to any material necessary
for a fair evaluation of their disclosures.
676 F.2d at 823 (emphasis added).
pretense of unconditional disclosure.

Here, there was no

Notwithstanding all this, KBR’s summary judgment
motion footnote said not only that it conducted a COBC
investigation relating to Barko’s claims and did not report any
wrongdoing to the government, but also that when it discovers
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wrongdoing during investigations, “KBR makes such
disclosures.”
KBR Defendants’ Motion for Summary
Judgment at 4 n.5, ECF No. 136. The District Court’s order
turned on this point and it is undoubtedly the highest hurdle to
our conclusion that KBR did not waive the privilege.
But we think the context of the whole passage is essential
to our clear error conclusion. First, the footnote constitutes a
recitation of facts that appears only in the motion’s
introduction, not in an argument or claim concerning the
privileged documents’ contents. We previously have rejected
the idea that we must treat recitations of facts as making
arguments, and KBR benefits from the application of that
principle here. See Am. Wildlands v. Kempthorne, 530 F.3d
991, 1001 (D.C. Cir. 2008) (explaining that appellant forfeited
argument by explaining only its underlying facts in “the
statement of the facts section of its opening brief.”). Second,
and in any event, “[i]t is not our practice . . . to indulge
cursory arguments made only in a footnote,” C.I.R. v.
Simmons, 646 F.3d 6, 12 (D.C. Cir. 2011) (internal quotation
marks omitted); see also Hutchins v. District of Columbia,
188 F.3d 531, 539 n.3 (D.C. Cir. 1999) (en banc) (same).
Furthermore, even though KBR did not affirmatively argue
that the court should find no wrongdoing because KBR’s
investigation had found no wrongdoing, the District Court
reasoned that such an “argument” could be inferred from the
footnote. But KBR was the movant for summary judgment,
and it is beyond peradventure that all inferences were to be
drawn against KBR at this stage of the litigation, Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 255 (1986), and “it was
error for the district court not to view [KBR]’s statements in
the light most favorable to [Barko],” Carr v. District of
Columbia, 587 F.3d 401, 414 (D.C. Cir. 2009). In sum, the
District Court may not, in resolving the motion for summary
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judgment, make any inference in KBR’s favor based on the
contents of the privileged documents.
III.
One month after the order finding “at issue” waiver, the
District Court considered “whether portions of the COBC
documents are non-privileged fact work product that is
discoverable based on substantial need.” S.A. 49. It
concluded, as an alternative to its November 20 order, that
“substantial portions of the COBC reports constitute fact work
product, and that Barko has made an adequate showing to
overcome the protection afforded to the documents.” S.A. 64.
Despite KBR’s arguments, we think the District Court got the
law right. We also conclude, however, that the District Court
misapplied that law to the documents it ordered disclosed.
KBR would have us draw from the case law that
everything in an internal investigation is attorney-client
privileged. KBR argues that a “rigid rule requiring a client
and a lawyer on each end of a privileged communication
threatens disclosure of communications long considered
privileged, including those between attorneys within a law
firm, and between attorneys and their investigators.” Petition
20-21. The District Court rejected this view, observing that
“under KBR’s logic, any communication between a company
attorney and his agent is automatically attorney-client
privileged, because both are employees of the company and
part of the client itself.” S.A. 54.
Indeed, controlling precedent runs counter to KBR’s
argument and supports the District Court’s statement of the
law. In Sealed Case (general counsel’s files), we explained
that “communications that do not involve both attorney and
client, are unprotected.” 656 F.2d at 809. In Upjohn, the
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Supreme Court addressed the question of what protection
attached to the notes of the general counsel of a corporation
that went “beyond recording [employee] responses to his
questions” as part of an internal investigation. 449 U.S. 397.
It concluded that where the notes “reveal communications,
they are . . . protected by the attorney-client privilege.” Id. at
401. And “[t]o the extent they do not reveal communications,
they reveal the attorneys’ mental processes in evaluating the
communications” and thereby constitute opinion work
product. Id.
Some of the COBC documents in this case involve
communications from an investigator, acting at the direction
of in-house counsel, to an attorney who is in-house counsel.
In such a circumstance, the investigator effectively steps into
the shoes of the attorney. See In re KBR, 756 F.3d at 758;
Linde Thomson Langworthy Kohn & Van Dyke, P.C. v.
Resolution Trust Corp., 5 F.3d 1508, 1514 (D.C. Cir. 1993)
(“The attorney-client privilege undeniably extends to
communications with one employed to assist the lawyer in the
rendition of professional legal services.”) (internal quotation
marks omitted); see also United States v. Kovel, 296 F.2d 918,
921 (2d Cir. 1961) (holding that the attorney-client privilege
covers communications from a client to an attorney’s nonlawyer employee); 1 EPSTEIN, at 211 (“In general, agents and
subordinates working under the direct supervision and control
of the attorney are included within the scope of the attorneyclient privilege.”).
KBR seemingly would have it both ways and argues that
the investigator should also count as its employee for
purposes of creating attorney-client privilege when the
investigator communicates something to the lawyer. See
Opposition Br. 19-20; Reply Br. 14 n.12. That is simply
incorrect. Instead, such material is inherently work product
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protected so long as it is prepared in anticipation of litigation.
The attorney-client privilege and opinion work product
protection separately operate as barriers to compelled
disclosure, and there is nothing to be gained by sloppily
insisting on both or by failing to distinguish between them.
Cf. 1 EPSTEIN, at 132 (“[T]here rarely seems much point in
claiming both an attorney-client privilege and a work-product
protection for . . . [in-house counsel’s attorney notes] – unless
of course one’s purpose is to annoy the judge and demonstrate
that one has not thought with any care about what each
covers.”). The District Court correctly stated that materials
produced by an attorney’s agent are attorney-client privileged
only to the extent they contain information obtained from the
client including “where the purpose of the report was to put in
usable form the information obtained from the client.” FTC v.
TRW, Inc., 628 F.2d 207, 212 (D.C. Cir. 1980). So far, so
good, as to the District Court’s legal analysis on this point.
But the fault lies in the application. Notwithstanding its
statement of the law, the District Court compelled disclosure
of numerous portions of the COBC report that summarize
statements of KBR employees. Even a cursory review of the
compelled documents (factoring in the redactions directed by
the District Court) shows that the December 17 order would
require KBR to produce materials that are attorney-client
privileged. In addition, the order compelled disclosure of
numerous mental impressions of the investigators, based on a
clearly erroneous finding that such conclusions were only
“background materials” and therefore fact work product. For
example, the synopses in the two disputed reports constitute a
combination of attorney-client privileged materials and work
product protected materials almost by definition. And, as
another example, a critical mental impression capturing the
investigator’s assessment of the subcontractor’s performance
appears in a since-redacted footnote 55 to the December 17
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order itself. 3 Accordingly, we conclude that the December 17
compelled production rulings constituted error.
Given the District Court’s failure to distinguish between
fact and opinion work product in the COBC documents, we
do not reach the question of whether the District Court erred
in finding the “substantial need” and “undue hardship”
necessary for the disclosure of fact work product. See FED. R.
CIV. P. 26(b)(3)(A)(ii).
IV.
Although we find error in the challenged District Court
rulings, error alone is insufficient to justify the “‘drastic and
extraordinary’” remedy afforded by a writ of mandamus.
Cheney, 542 U.S. at 380 (quoting Ex parte Fahey, 332 U.S.
258, 259 (1947)); see also In re KBR, 756 F.3d at 760. A writ
of mandamus requires that: (1) the mandamus petitioner have
“no other adequate means to attain the relief he desires;”
(2) the mandamus petitioner show that its right to the writ is
“clear and indisputable;” and (3) the court, “in the exercise of
its discretion, must be satisfied that the writ is appropriate
under the circumstances.” Cheney, 542 U.S. at 380-81
(internal quotation marks omitted).
A.
The first prong is satisfied – as is often the case in
attorney-client privilege cases – for the same reasons as stated
3

KBR filed an emergency motion on December 18 to seal this
footnote and the accompanying page of text. Emergency Motion to
Seal, United States ex rel. Barko v. Halliburton Co., No. 05-cv1276 (D.D.C. Dec. 18, 2014), ECF No. 229. The District Court
partially granted the motion that same date by memo endorsement
and sealed the footnote. Marginal Entry Order, id., ECF No. 230.
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in our decision granting the previous writ of mandamus in this
case. See In re KBR, 756 F.3d at 760-61. The analysis on the
“no other means to attain the relief” point essentially remains
the same in that appeal after final judgment will come too late
because the privileged documents will have been disclosed.
Id. at 761. Our previous reasoning stands on its own feet and
is also binding as law of the case and of the Circuit. See
LaShawn A. v. Barry, 87 F.3d 1389, 1393 (D.C. Cir. 1996)
(en banc). Accordingly, we adopt it as part of our analysis of
this Petition.
B.
For the reasons described in Parts II and III above, we
find error in both the November 20 and December 17
opinions and orders of the District Court. But for a writ of
mandamus to issue, the challenged decision or decisions must
represent not merely error, but “clear and indisputable” error.
Cheney, 542 U.S. at 381.
The error here was “clear and indisputable” because the
outcomes arrived at by the District Court would erode the
confidentiality of an internal investigation in a manner
squarely contrary to the Supreme Court’s guidance in Upjohn
and our own recent prior decision in this case. See Upjohn,
449 U.S. at 393; In re KBR, 756 F.3d at 763. The Supreme
Court has “rejected use of a balancing test in defining the
contours of [attorney-client] privilege” because it would
defeat the purpose of the privilege to promote candid
communications with counsel in the first instance. Swidler &
Berlin, 524 U.S. at 408. The District Court’s December 17
order compelled production of notes and memoranda based on
oral statements that, Upjohn itself teaches, “cannot be
disclosed simply on a showing of substantial need and
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inability to obtain the equivalent without undue hardship.”
449 U.S. at 401.
C.
That brings us to the third prong of the Cheney standard,
requiring that we must be “satisfied that the writ is
appropriate under the circumstances.” Cheney, 542 U.S. at
381. Here, too, we can adopt our own analysis from the prior
petition. See In re KBR, 756 F.3d at 762-63.
Just as in the first petition, the District Court’s November
20 and December 17 orders would generate “substantial
uncertainty about the scope of the attorney-client privilege in
the business setting.” In re KBR, 756 F.3d at 756. If allowed
to stand, the District Court’s rulings would ring alarm bells in
corporate general counsel offices throughout the country
about what kinds of descriptions of investigatory and
disclosure practices could be used by an adversary to defeat
all claims of privilege and protection of an internal
investigation. See. id. at 762-63 (“[P]rudent counsel monitor
court decisions closely and adapt their practices in
response.”).
These alarm bells would be well founded. If all it took to
defeat the privilege and protection attaching to an internal
investigation was to notice a deposition regarding the
investigations (and the privilege and protection attaching
them), we would expect to see such attempts to end-run these
barriers to discovery in every lawsuit in which a prior internal
investigation was conducted relating to the claims.
Accordingly, we think it is essential to act on this Petition in
order to protect our privilege waiver jurisprudence.
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We therefore grant KBR’s petition for a writ of
mandamus vacating the November 20 and December 17
opinions and orders.
V.
KBR asks not only for a writ of mandamus, but also that
we direct reassignment of the case to a new district judge. It
has made the serious allegation that the District Court
“assumed the mantle of a prosecutor” such that reassignment
is required to avoid the appearance of partiality. Petition 30.
In Cobell v. Kempthorne, our most recent opinion
directing reassignment, we stated that reassignment is
“necessary if reasonable observers could believe that a
judicial decision flowed from the judge’s animus toward a
party rather than from the judge’s application of law to fact.”
Cobell v. Kempthorne, 455 F.3d 317, 332 (D.C. Cir. 2006). 4
But we cautioned that “[b]ecause unfavorable rulings are
‘[a]lmost invariably . . . proper grounds for appeal, not for
recusal,’ we exercise this authority only in extraordinary
cases.” Id. at 331 (quoting Liteky v. United States, 510 U.S.
540, 555 (1994)) (alteration in original).
It is indeed unusual that a second petition for mandamus
is sought from a court of appeals regarding the same
proceeding in the district court. A petition such as this one on
a closely related issue controlled by the same precedent must
be rarer yet. On the other hand, “except in the most unusual
circumstances we trust judges to put their personal feelings
4

As we noted in Cobell, “[r]eassignment requests usually arise
from accusations that a judge engaged in improper outside
communications.” 455 F.3d at 331; see, e.g., United States v.
Microsoft Corp., 253 F.3d 34, 46 (D.C. Cir. 2001) (en banc) (per
curiam). No such allegation has been made in this case.
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aside.” Cobell, 455 F.3d at 332. So “recusal must be limited
to truly extraordinary cases where “the judge’s views have
become ‘so extreme as to display clear inability to render fair
judgment.’” Id. (quoting Liteky, 510 U.S. at 551).
Cobell puts this case in perspective. It was “the ninth
time in six years we [had] consider[ed] an appeal in th[at]
longstanding dispute.” Cobell, 455 F.3d at 319. We
catalogued a litany of errors including three grants of
mandamus. Id. at 334. Our decision specifically noted that
even “repeated reversals, without more, are unlikely to justify
reassignment.” Id. at 335. And we found that “on several
occasions the district court or its appointees exceeded the role
of impartial arbiter by issuing orders without hearing and by
actively participating in evidence-gathering.” Id.
KBR tells us that the District Court in this case has
morphed from umpire to designated hitter (or, for the
classically oriented, from summa rudis to gladiator). But we
see the District Court as duly determined to drive this case to
resolution, not to a specific outcome. Responding to KBR’s
request for a stay pending appellate review of its November
20 order, the District Court rejected the argument that
“another” four-month stay would not irreparably harm the
Relator and it granted only a one-week stay to allow KBR
time to file an emergency motion with this Court. J.A. 45.
The District Court explained that “at some point, a case over a
decade old must be directed toward resolution” and noted that
“the public [also] has an interest in the prompt and final
determination of this litigation.” Id. It is not just proper but
every district court’s obligation to manage proceedings so as
“to secure the just, speedy, and inexpensive determination of
every action and proceeding.” FED. R. CIV. P. 1.
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The writ of mandamus we grant will correct the legal
error in this case and resolve the dispute over production of
the COBC documents in favor of KBR.
On KBR’s request for reassignment made during
argument on the prior mandamus petition, we held that
“[b]ased on the record before us, we have no reason to doubt
that that District Court will render fair judgment in further
proceedings.” In re KBR, 756 F.3d at 763-64. Because this
remains true – and because we trust that this opinion will
conclusively resolve the issue on which this case has seemed
stuck as with a scratch on a broken record – we deny KBR’s
request for reassignment.
VI.
For the foregoing reasons, the Petition for a Writ of
Mandamus is GRANTED. The District Court’s orders of
November 20, 2014 (Doc. 205), and December 17, 2014
(Docs. 227, 228) are VACATED. The request to direct
reassignment is DENIED. It is
So ordered.
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tween corporations and their employees in matters related to the corporate internal investigation.

Introduction
Corporate internal investigations serve important societal functions. They allow entities to discover internal misbehavior, make corrections, and model conduct to assure future compliance with the law
and the regulatory structure.1 Internal investigations offer a cooperative resolution for corporate improprieties, while incentivizing corporations to unmask misconduct.2 Internal investigations also allow corporations to quietly investigate allegations that may later prove to be
bogus, without fear that disclosure will hurt the company’s reputation.
At the same time, corporate internal investigations can lead to
abuses. They are privately structured, lacking regulatory oversight,
and for the most part unmonitored by law.3 They are a multi-million
dollar business with most of the control resting in the hands of the
entity.4 It has been argued that, at times, corporations’ lawyers conducting internal investigations are deceptive (for example, by exploiting individuals’ belief that the lawyers or the corporation are looking
out for their constituents’ interests) and coercive (for example, by
employing actual or perceived threats against individuals who fail to
cooperate).5 Corporate officers and employees who later face criminal prosecution have challenged the admissibility of their statements
to corporate counsel on a number of grounds, drawing on the law
relating to attorney-client privilege, criminal procedure, and lawyers’
professional conduct, among others.6 But the law places only margin1 See Mark P. Goodman & Daniel J. Fetterman, Conducting Internal Investigations, in Defending Corporations and Individuals in Government Investigations 87, 91 (Daniel
J. Fetterman & Mark P. Goodman eds., 2011) (discussing management’s obligation to investigate alleged wrongdoing to minimize the company’s risk).
2 See infra notes 29, 83–101 and accompanying text.
3 See infra note 15 and accompanying text.
4 See Mei Lin Kwan-Gett, Recommended Practices for Companies and Their Counsel in Conducting Internal Investigations, PLI Ethics Programs, Summer 2011, at 418 n.28.
5 ABA Task Force on Attorney-Client Privilege, Report 16, (Aug. 2006), available
at
http://apps.americanbar.org/buslaw/attorneyclient/materials/hod/emprights_report_ad
opted.pdf (describing coercive tactics); Lawton P. Cummings, The Ethical Mine Field: Corporate Internal Investigations and Individual Assertions of the Attorney-Client Privilege, 109 W. Va. L.
Rev. 669, 670 (2007) (describing the pressure on corporate counsel not to be fully forthright).
6 See infra note 157 (right to counsel); infra notes 177–190 (attorney-client privilege);
infra notes 206–207 (attorney ethics rules and malpractice law).
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al limits on the conduct of corporate internal investigations and affords protection to corporate constituents only in extreme cases.7
To a small degree, ethics rules and corporate practice call upon
lawyers to take steps to prevent or correct individuals’ erroneous beliefs that the corporation’s lawyers represent them, but the traditionally used warnings, to the effect that the lawyers represent only the
corporation, do not overcome all expectations developed by employees who have grown accustomed to turning to corporate counsel
when an issue with legal implications arises. Once the lawyers have
clarified their role, the ethics rules do not forbid them from developing and taking advantage of individuals’ expectation that the corporation’s interests are aligned with their own and that the corporation,
including its lawyers, will protect them.8
Consequently, individuals with little or no legal training, and unaware of the ramifications and personal consequences, readily cooperate in providing information to corporate lawyers conducting internal investigations, even when the corporation is already assisting
government prosecutors or regulators in their investigation of corporate employees or anticipates doing so in exchange for leniency. The
more problematic scenarios occur in situations that never are scrutinized by the judiciary, as they emanate from corporate internal investigations that remain essentially unregulated and private.
The ambiguous nature of the corporate constituent’s identity as
either aligned with or antithetical to the entity during a corporate internal investigation becomes a more pronounced issue as the number
of corporate internal investigations continues to increase each year.9

7 See, e.g., infra notes 155–186 and accompanying text (describing the unfairness of
one specific case). It also places corporate counsel in what one court termed “a potential
legal and ethical mine field.” In re Grand Jury Subpoena: Under Seal, 415 F.3d 333, 340
(4th Cir. 2005); see Katrice Bridges Copeland, In-House Counsel Beware!, 39 Fordham Urb.
L.J. 391, 432–33 (2011).
8 See infra notes 199–203 and accompanying text.
9 See Benton J. Campbell & Katelyn Beaudette, The Way Forward: A Primer on Conducting
an Independent Investigation, Director Notes, 1, 1 (Feb. 2012), http://www.conferenceboard.org/retrievefile.cfm?filename=TCB-DN-V4N3-12.pdf&type=subsite (“Since 2001,
public companies have retained outside counsel to conduct more than 3,000 internal investigations encompassing a staggering range of subject matters.”). Some of these investigations may be limited to determining if one or a few employees have adhered to corporate compliance measures. The increased growth of Foreign Corrupt Practices Act
(“FCPA”) cases and the fact that 2011 marked the “largest number of enforcement actions
brought in a single year by the U.S. Securities and Exchange Commission (SEC) in the
agency’s history” has likely increased the need for corporate investigations. Campbell &
Beaudette, supra, at 1.
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These investigations can commence for a host of different reasons,10
and lawyers are often an integral part of the internal investigation because their participation enables the corporation to claim attorneyclient and work-product protections for the results of the investigation.11
In this investigative stage, the corporation may be undecided
whether to come forward with evidence of wrongdoing that its lawyers
discover or whether to assist the government should it proceed with
an investigation or file charges against the company. Notwithstanding
the frequent practice of bartering information obtained from an internal investigation in exchange for a non-prosecution, deferred
prosecution, or other favorable treatment,12 it may be uncertain at the
very outset, or before the investigation concludes, whether the corporation is an ally or adversary of the government and likewise whether
its interests are aligned with or adverse to its employee constituents.
Even if the corporation anticipates turning over its investigative conclusions or other work product to the government, disclosing this intention to its constituents may undermine the investigation.13 Thus,
while the corporate internal investigation takes place, the constituent
employees may be uncertain whether the company is their friend, or
may believe incorrectly that they are being protected by the corporation.
Corporations’ internal investigations contrast with government
and regulatory investigations, which are subject to rules of criminal
procedure and federal statutes to protect individuals from overreaching by investigators.14 Because corporations’ internal investigations
10 See infra notes 83–101 and accompanying text.
11 See Lucian E. Dervan, International White Collar Crime and the Globalization of Internal
Investigations, 39 Fordham Urb. L.J. 361, 363, 367–68 (2011) (describing the use of attorneys to “shield” the conclusions of internal investigations).
12 See Harry First, Branch Office of the Prosecutor: The New Role of the Corporation in Business
Crime Prosecutions, 89 N.C. L. Rev. 23, 46 (2010).
13 See Miranda v. Arizona, 384 U.S. 436, 516–17 (1966) (Harlan, J., dissenting) (suggesting that warnings will decrease the incidence of confessions). If the company decides
to enter into a plea or a deferred or non-prosecution agreement, a key component of that
agreement may be to provide information about wrongdoing by individual employees
within the company. The company can secure an advantage by trading this information so
that the government can prosecute individual wrongdoers. See infra notes 143–186 and
accompanying text.
14 Internal investigations do not provide rights such as the Fifth Amendment right
against self-incrimination. See Lisa Kern Griffin, Compelled Cooperation and the New Corporate
Criminal Procedure, 82 N.Y.U. L. Rev. 311, 353, 365–71 (2007) (describing the requirement
for state action for Fifth Amendment protection to arise). An individual being questioned
also does not have a Sixth Amendment right to counsel. See United States v. Stein, 541 F.3d
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are regarded by the law as private employment matters in which the
government has no part, they are essentially unregulated by legal protections and unmonitored by courts as they occur.15 Decisions of
whether to conduct an investigation,16 who will conduct one,17 and its
scope are for the entity to decide.18 Generally Accepted Accounting
Principles (GAAP)19 and professional ethics rules of attorneys20 provide only modest restraints on accountants and attorneys who conduct
these investigations. The Department of Justice (DOJ), a federal
agency,21 or a state government that may concurrently or subsequently
130, 152 (2d Cir. 2008) (noting that the Sixth Amendment right to counsel attaches when
adversarial judicial criminal proceedings have begun). Should an individual assert these
rights, there is no judicial oversight for enforcement as these investigations are not part of
a court proceeding. See Andrew Weissmann & David Newman, Rethinking Criminal Corporate
Liability, 82 Ind. L.J. 411, 425 n.45 (2007) (noting that even when prosecutors are involved
after internal investigations, agreements are not overseen by the court).
In contrast to the employees’ lack of rights when investigated by the corporation, the
corporation has rights when investigated by the government. Corporations are treated as
persons for purposes of prosecution, so they are afforded some of the same rights provided to individuals. See, e.g., Citizens United v. Fed. Election Comm’n, 130 S. Ct. 876, 899
(2010). In a few areas differences can be seen. For example, a corporation’s documents
may not have Fifth Amendment protection, although the act of producing those documents may be provided protection from self-incrimination. See, e.g., Fisher v. United States,
425 U.S. 391, 402, 404–05 (1976).
15 See Weissmann &Newman, supra note 14, at 425 n.45. Obstruction of justice statutes,
however, which prohibit conduct such as destruction of documents that impedes the “due
administration of justice,” may be an overarching concern during an internal corporate
investigation. See 18 U.S.C. §§ 1503–1518 (2006).
16 The corporate board does have fiduciary duties to shareholders and the company
that may influence this decision. See H. Lowell Brown, The Corporate Director’s Compliance
Oversight Responsibility in the Post Caremark Era, 26 Del. J. Corp. L. 1, 7–16 (2001) (describing the duties of care and loyalty).
17 Routine internal investigations may be conducted by internal corporate counsel.
Larger investigations are typically handled by outside independent counsel. See Kwan-Gett,
supra note 4, at 417–19. It is often difficult to ascertain the complexity of the inquiry and
the problems that may be forthcoming prior to actually conducting an internal investigation.
18 Corporations typically have an independent committee from the board of directors
that will provide oversight of the internal investigation, including setting its scope. Id. at
419–21.
19 See generally Dan L. Goldwasser & M. Thomas Arnold, Accountants’ Liability
§ 2.3 (1996) (discussing accounting standards).
20 States pass rules of professional conduct for attorneys. See generally ABA Model Rules of
Professional
Conduct:
About
the
Model
Rules,
A.B.A.,
http://www.americanbar.org/groups/professional_responsibility/publications/model_rul
es_of_professional_conduct.html (last visited Nov. 28, 2012). For a discussion of applicable
ethics rules, see infra notes 199–203 and accompanying text.
21 The DOJ may not be the exclusive investigator of potential criminal conduct. For
example, the Securities Exchange Commission (SEC) may investigate securities fraud or
insider trading, the Internal Revenue Service (IRS) may be at the forefront in tax investi-
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investigate the corporate conduct in question is not a direct participant
in the corporate internal investigation.22 Although the DOJ may become an indirect participant in a corporate internal investigation, the
procedural protection ordinarily applicable to government investigations does not apply as a result.23
Part I of this Article provides background material on the development of corporate criminality, government investigations, and the
motivations and considerations of companies that are conducting internal investigations.24 It highlights some of the problems that arise as
a result of these internal investigations, while also noting the important purposes these investigations serve for the company and society.
Part II discusses the varying approaches that may be taken by the
entity conducting an investigation.25 In some instances investigations
are conducted with a long-term expectation of confidentiality.26
Although counsel does not formally represent the individuals, the individuals expect the company to look out for its employees’ interests
and, therefore, to preserve the confidentiality of their statements unless it is in the shared interest of the company and its employees to
disclose them.27 This paradigm is illustrated and influenced by the
U.S. Supreme Court’s 1981 decision in Upjohn v. United States, in which
the Court held that attorney-client privilege did not protect specific
communications from compelled disclosure.28
This contrasts with a growing number of instances in which the
interests of the corporation and its individual employees are adverse
because the corporation is, or expects soon to be, currying favor with
gations, the Environment Protection Agency (EPA) will likely conduct joint environmental
criminal investigations with the DOJ, and the U.S. Postal Service may be a participant with
the Federal Bureau of Investigation (FBI) and DOJ in mail fraud prosecutions.
22 A state may be a direct participant if there had been a prior act of misconduct and
the corporate entity was subject to a deferred prosecution agreement or non-prosecution
agreement that included a government-appointed internal monitor who issued reports
directly to the government.
23 But see Stein, 541 F.3d at 136, 147 (extending procedural rights to employees after
the fact due to ”the government’s overwhelming influence” in the corporation’s decision
to withold funds for employees’ counsel, and noting that the state action docrine requires
the government to exert “significant encouragement” on a private party before rights will
be extended).
24 See infra notes 35–113 and accompanying text.
25 See infra notes 114–204 and accompanying text.
26 See infra notes 205–243 and accompanying text.
27 See Upjohn v. United States, 449 U.S. 383, 386 (1981).
28 See id. The Court also held that the “work-product doctrine does apply in tax summons enforcement proceedings.” Id.
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public prosecutors or regulators.29 Corporations effectively serve as
agents of the government, providing federal prosecutors with proof of
employee criminality.30 When corporate criminal conduct exists, corporate counsel’s allegiance to the entity translates into an investigation that is minimally independent and more practically an investigation to accumulate evidence that the government cannot obtain from
the corporation without trading leniency for the corporation’s waiver
of privilege.31 But the corporation’s adversity to its constituents may
not be evident to the individuals from whom the corporation’s lawyers
seek information.
This Part of the Article also looks at the classic context in which
this issue can reach the courts—litigation over the attorney-client privilege. Case law presumes that corporate counsel represents the entity
29 Professor Susan B. Heyman has noted that current DOJ memoranda guide corporations in currying favor with the government and has suggested using a “bottoms-up” approach to “maintain[ ] employees’ legal rights” and to “better serve the interests of the
government, the corporations, the employees, the shareholders, and the general public.”
Susan B. Heyman, Bottoms-Up: An Alternative Approach for Investigating Corporate Malfeasance,
37 Am J. Crim. L. 163, 167–69, 179 (2010) (discussing how providing individuals with incentives to cooperate could achieve deterrence). Professor Harry First has noted the
“branch office” influence of the government in federal corporate prosecutions. See First,
supra note 12, at 28 (discussing how the government enlists corporations against employees to expose criminal liability within the corporation). See generally Prosecutors in the
Boardroom: Using Criminal Law to Regulate Corporate Conduct (Anthony S. Barkow & Rachel E. Barkow eds., 2011) (discussing corporate monitors, deferred prosecution
agreements, civil liability from corporate criminal misconduct, and other subjects related
to the role of prosecutors in corporate issues emanating from corporate criminal conduct). Additionally, Professor Lisa Kern Griffin has discussed how corporate “partnering”
with the federal government shifts to “individual culpability.” See Griffin, supra note 14, at
329–40. Thus, in this paradigm, the emphasis in an internal investigation is on the “investigation”—the discovery of evidence for use in a future government proceeding.
30 See First, supra note 12, at 62 (calling corporations “agents” of the prosecutor).
There are enormous incentives for a company to serve a cooperating role. In the criminal
arena, cooperation provides increased ability to secure a deferred or non-prosecution
agreement. The Principles of Federal Prosecution of Business Organizations, the DOJ’s
guide for federal prosecutors considering whether to prosecute business organizations,
states that prosecutors should weigh factors such as “the corporation’s timely and voluntary disclosure of wrongdoing and its willingness to cooperate in the investigation of its
agents.” Principles of Federal Prosecution of Business Organizations, in Office of the U.S. Attorneys, U.S. Attorneys’ Manual § 9–28.300(A)(4) (2008), available at
http://www.justice.gov/usao/eousa/foia_reading_room/usam/index.html. Government
agencies also provide policies related to bringing actions against a corporation. See, e.g.,
Sec. & Exch. Comm’n, Enforcement Manual § 4.3 (2012), available at
http://www.sec.gov/divisions/enforce/enforcementmanual.pdf.
31 See Ellen S. Podgor, White Collar Innocence: Irrelevant in the High Stakes Risk Game, 85
Chi.-Kent L. Rev. 77, 78–81 (2010) (comparing Arthur Andersen LLP’s prosecution,
which eventually resulted in the company’s bankruptcy, to accounting firm KPMG’s deferred prosecution agreement).
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exclusively and therefore employees cannot claim the protection of
the privilege. The Article critiques both judicial doctrine that favors
corporations and the government at individuals’ expense32 and ethics
rules that fail to protect individuals, with the result that individuals
are too susceptible to exploitation.33
Part III notes that although corporations may elect at times to
protect their constituents and at other times to use the employees as
chips with the government, there is no general duty of fair dealing
required of the corporation to its constituents.34 Presented here is an
approach that expands upon the analysis used in Upjohn to address
the applicability of the attorney-client privilege to individual employees in a manner that takes account of the importance of corporate
fair dealing. The proposed multi-faceted approach would help level
the playing field between the individual constituent and the entity.
This Article also recommends that courts eliminate the presumption that corporate counsel exclusively represents the corporation
during a corporate internal investigation. Ultimately, this Article
stresses the need for corporate fair dealing during such investigations.
I. Corporate Criminality and the Growth of Internal
Investigations
Corporations have not always been subject to criminal charges.
Section A of this Part looks at the development of corporate criminality, which explains the motivation for corporations to expend millions
of dollars on internal investigations.35 Section B focuses on the increased number of government investigations and threats of prosecution.36 Corporations obviously seek to avoid criminal liability and the
32 See infra notes 187–204 and accompanying text. A growing number of judicial decisions give deference to the corporation when a corporate executive claims that his or her
attorney-client relationship precludes disclosure of information given as part of an internal corporate investigation. See Grace M. Giesel, Upjohn Warnings, the Attorney-Client Privilege, and Principles of Lawyer Ethics: Achieving Harmony, 65 U. Miami L. Rev. 109, 151–58
(2010). Equally problematic is government interference with executive representation
during the corporate or government investigation. See, e.g., Stein, 541 F.3d at 135–36 (discussing government interference with the payment of attorney’s fees following the indictment of partners and employees of KPMG).
33 See infra notes 199–203 and accompanying text. See generally Sarah Ribstein, Note, A
Question of Costs: Considering Pressure on White-Collar Criminal Defendants, 58 Duke L.J. 857
(2009) (discussing the consequences and magnitude of defense expenses in white collar
cases).
34 See infra notes 205–242 and accompanying text.
35 See infra notes 40–54 and accompanying text.
36 See infra notes 55–65 and accompanying text.

2013]

Green & Podgor Draft

9

enormous collateral consequences that accompany a criminal charge,
which can include possible shareholder civil actions. Section C discusses the attributes of corporate internal investigations—what they
are, who conducts them, and the dynamic between individual employees and the corporation during these investigations.37 Section D
looks at the incentives for a company to conduct such an investigation, including the opportunity to discern problems and prevent corporate exposure to criminal or regulatory proceedings.38 Finally Section E examines key aspects of an internal investigation, noting how
lawyers are integral players in the process.39
A. Corporate Criminality
Corporations are characterized as “persons” for purposes of criminal liability.40 Initially, corporations were precluded from being criminally liable because as a “fiction,” a corporation could not be imprisoned and could not have intent to commit a criminal act.41 Over time,
however, courts allowed corporate criminality when criminal culpability was predicated on an omission, as opposed to an affirmative act.42
These strict liability crimes did not require a mens rea, so allowing
criminal liability was consistent with the initial corporate criminal
construct.43 Eventually, courts moved to allowing corporate criminal
liability beyond omission offenses, seeing no logical distinction between omissions and affirmative acts in the case of strict liability offenses.44 The turning point was when corporate criminality was allowed with mens rea offenses.45 In 1909, in New York Central & Hudson
River Railroad v. United States, the U.S. Supreme Court authorized
criminal prosecution of a corporation for violations of the Elkins Act,
37 See infra notes 67–82 and accompanying text.
38 See infra notes 83–101 and accompanying text.
39 See infra notes 102–113 and accompanying text.
40 See 1 U.S.C. § 1 (2006) (“In determining the meaning of any Act of Congress, unless
the context indicates otherwise . . . the words ‘person’ and ‘whoever’ include corporations,
companies, associations, firms, partnerships, societies, and joint stock companies, as well as
individuals.”).
41 See Wayne R. LaFave, Criminal Law 741 (5th ed. 2010) (discussing the history of
corporate criminal liability); John C. Coffee, Jr., Corporate Criminal Responsibility, in 1 Encyclopedia of Crime and Justice 253, 257 (Sanford H. Kadish ed., 1983).
42 See Ellen S. Podgor, Corporate and White Collar Crime: Simplifying the Ambiguous, 31 Am.
Crim. L. Rev. 391, 394 (1994) (noting the different stages of corporate criminal liability’s
evolution).
43 Id.
44 LaFave, supra note 41, at 741.
45 See Podgor, supra note 42, at 394.
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a federal law, when the violations involved affirmative acts by agents of
the corporation.46
Today, corporate criminality is premised upon either of two
methodologies: respondeat superior, which is the majority position,47 or
the Model Penal Code approach which asks whether a “high managerial agent” acted criminally for the benefit of the corporate entity.48
Establishing a sufficient mens rea is facilitated by decisions finding that
“collective knowledge” can be used to achieve the requisite mens rea.49
Although many argue that the acts of a rogue employee should not
subject a corporation to criminal liability,50 courts have not endorsed
46 212 U.S. 481, 491, 494–96 (1909) (imputing to a corporation the knowledge and
purpose of “any director or officer thereof, or any receiver, trustee, lessee, agent or person
acting for or employed by such corporation”). New York Central marked a radical departure
from historical approaches. See generally Albert W. Alschuler, Two Ways to Think About the
Punishment of Corporations, 46 Am. Crim. L. Rev. 1359 (2009) (contrasting the criminal
punishment of corporations today with historical approaches).
47 Ellen S. Podgor, Introduction, Corporate Criminal Liability, 41 Stetson L. Rev. 1, 2–3
(2011). Liability is found if the act is within the scope of the employee’s employment and
is for the benefit of the entity. Id. at 2.
48 Model Penal Code § 2.07(1)(c), (4)(cx) (1985). To incur corporate criminal
liability, the individual must commit the act for the benefit of the corporation, as opposed
to the individual. See Standard Oil Co. of Tex. v. United States, 307 F.2d 120, 128–29, 131
(5th Cir. 1962) (reversing convictions that were premised on acts that did not directly benefit the corporation).
Other approaches to ascertaining corporate criminality have been suggested. See Pamela H. Bucy, Corporate Ethos: A Standard for Imposing Corporate Criminal Liability, 75 Minn. L.
Rev. 1095, 1098–1101, 1158–64 (1991) (proposing a corporate ethos standard and evaluating discussions of Gerhard O.W. Mueller, John Braithwaite, and Brent Fisse on corporate
criminal liability); see also V. S. Khanna, Corporate Criminal Liability: What Purpose Does It
Serve?, 109 Harv. L. Rev. 1477, 1532–34 (1996) (advocating for an adaptation of corporate
civil liability strategies to avoid the costs of corporate criminal liability).
49 See Alschuler, supra note 46, at 1365 & n.41 (citing cases finding collective
knowledge sufficient for mens rea); Martin J. Weinstein & Patricia Bennett Ball, Criminal
Law’s Greatest Mystery Thriller: Corporate Guilt Through Collective Knowledge, 29 New. Eng. L.
Rev. 65, 70–79 (1994) (discussing early collective knowledge cases and expressing the importance of the collective knowledge doctrine in corporate criminal law). “[C]ollective
knowledge holds a corporation criminally liable where one employee intends an action
and another, albeit innocent, employee carries it out.” Weinstein & Ball, supra, at 67.
Courts will sometimes give a collective knowledge instruction that allows the jury to aggregate knowledge from different parts of the corporate organization to determine whether
the corporation has the mens rea for the crime. See United States v. Bank of New Eng., 821
F.2d 844, 856 (1st Cir. 1987) (holding that “[s]ince the Bank had the compartmentalized
structure common to all large corporations,” a collective knowledge instruction was proper).
50 A “good faith” defense would shelter “law-abiding corporations” from rogue employees by protecting “those who present ‘good faith’ efforts to achieve compliance with
the law as demonstrated in their corporate compliance program.” See Ellen S. Podgor, A
New Corporate World Mandates a “Good Faith” Affirmative Defense, 44 Am. Crim. L. Rev. 1537,
1538 (2007) [hereinafter Podgor, A New Corporate World]. Many scholars have argued for a
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a “good faith” exception to corporate liability.51 The Supreme Court’s
2010 decision in Citizens United v. Federal Election Commission regarding
corporate campaign contributions emphasized the value of corporate
personhood,52 thereby offering a schematic for expanding prosecutions53 of corporations.54

corporate “good faith” defense. See H. Lowell Brown, Vicarious Criminal Liability of Corporations for the Acts of Their Employees and Agents, 41 Loy. L. Rev. 279, 326–28 (1995) (advocating for a good faith affirmative defense); William S. Laufer, Corporate Liability, Risk Shifting,
and the Paradox of Compliance, 52 Vand. L. Rev. 1341, 1420 (1999) (discussing alternative
corporate criminal culpability models); Laurie L. Levenson, Good Faith Defenses: Reshaping
Strict Liability Crimes, 78 Cornell L. Rev. 401, 468–69 (1993) (discussing a good faith defense to corporate criminality); Podgor, A New Corporate World, supra, at 1543 (2007) (advocating for a good faith defense); Ellen S. Podgor, Educating Compliance, 46 Am. Crim. L.
Rev. 1523, 1529 n.39 (2009) [hereinafter Podgor, Educating Compliance] (citing to authors
advocating for a “good faith defense”); Weissmann & Newman, supra note 14, at 451
(2007) (arguing that corporate criminal liability should be tied to corporations’ implementation of effective compliance systems).
51 See Podgor, A New Corporate World, supra note 50, at 1538 (noting that the legal system has not yet adopted a “‘good faith’ affirmative defense”).
52 130 S. Ct. at 886.
53 See id. at 900 (“The Court has thus rejected the argument that political speech of
corporations or other associations should be treated differently under the First Amendment simply because such associations are not ‘natural persons.’”). Citing a long list of
cases, the Supreme Court in Citizens United stated that “[t]he Court has recognized that
First Amendment protection extends to corporations.” Id. at 899. This can be contrasted
with Justice John Paul Stevens’s concurrence and dissent in part, which states that “[t]he
fact that corporations are different from human beings might seem to need no elaboration, except that the majority opinion almost completely elides it.” Id. at 971. He also stated:
It might also be added that corporations have no consciences, no beliefs, no
feelings, no thoughts, no desires. Corporations help structure and facilitate
the activities of human beings, to be sure, and their “personhood” often
serves as a useful legal fiction. But they are not themselves members of “We
the People” by whom and for whom our Constitution was established.
Id. at 972.
54 See generally Joan MacLeod Heminway, Thoughts on the Corporation as a Person for Purposes of Corporate Criminal Liability, 41 Stetson L. Rev. 137 (2011) (discussing the effect of
Citizens United on corporate criminal liability); Elizabeth R. Sheyn, The Humanization of the
Corporate Entity: Changing Views of Corporate Criminal Liability in the Wake of Citizens United,
65 U. Miami L. Rev. 1 (2010) (examining the impact of the Citizens United decision on
deferred- and non-prosecution agreements); Christopher Slobogin, Citizens United and
Corporate and Human Crime, 41 Stetson L. Rev. 127 (2011) (discussing four potential outgrowths of the Citizens United Court’s position on corporate personhood).
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B. Government Investigations
Government investigations of corporate misconduct have increased in recent years. In the wake of the Enron scandal,55 President
George W. Bush issued an executive order in 2002 that created the
Corporate Fraud Task Force.56 Although this Task Force was later renamed the Financial Fraud Task Force by President Barack Obama in
2009,57 a focus on investigating and prosecuting corporate fraud remains.58
Government investigations are not limited to the DOJ, as regulatory agencies, state and local entities, and other administrative bodies
may also investigate possible misconduct. It is also common to see
parallel proceedings with both the DOJ and an agency like the Internal Revenue Service (IRS) or the Securities Exchange Commission
(SEC) simultaneously investigating the same conduct. The SEC’s increasing number of enforcement actions demonstrates its growing
concern with fraudulent activities within the market.59 Significantly,
55 The Enron debacle serves as a strong force in bringing to the forefront corporate
misconduct. It has been compared with national scandals such as: “Teapot Dome; Watergate; the ‘Keating Five.’” Nancy B. Rapoport & Bala G. Dharan, Introduction to Enron: Corporate Fiascos and Their Implications, at ix, ix (Nancy B. Rapoport & Bala G.
Dharan eds., 2004).
56 See Exec. Order No. 13,271, 67 Fed. Reg. 46,091–92 ( July 11, 2002). President Bush
created the Corporate Fraud Task Force “to hold wrongdoers responsible and to restore an
atmosphere of accountability and integrity within corporations across the country.” See The
President’s
Corporate
Fraud
Task
Force,
U.S.
Dep’t
of
Just.,
http://www.justice.gov/archive/dag/cftf/ (last visited Nov. 28, 2012).
57 Exec. Order No. 13,519, 74 Fed. Reg. 60,123, 60,125 (Nov. 19, 2009); see also Press
Release, U.S. Securities and Exchange Commission, President Obama Establishes Interagency
Financial
Fraud
Enforcement
Task
Force
(Nov.
17,
2009),
http://www.sec.gov/news/press/2009/2009-249.htm. President Obama’s executive order
stated that “[t]his Task Force shall replace, and continue the work of, the Corporate Fraud
Task Force created by Executive Order 13271 of July 9, 2002.” 74 Fed. Reg. at 60,125
§ 7(b).
58 See About the Task Force, Fin. Fraud Enforcement Task Force,
http://www.stopfraud.gov/about.html (last visited Oct. 22, 2012) (highlighting securities
fraud, mortgage scams, procurement fraud, and other frauds); President’s Corporate Fraud
Task Force, supra note 56 (highlighting securities and commodities fraud, bank fraud, and
other frauds). Some scholars think there should be more emphasis on actual corporate
prosecutions. See, e.g., Mary Kreiner Ramirez, Prioritizing Justice: Combating Corporate Crime
from Task Force to Top Priority, 93 Marq. L. Rev. 971, 973 (2010) (calling for the establishment of a Corporate Crimes Division of the DOJ as opposed to ad hoc task forces).
59 See Mary L. Schapiro, Message from the Chairman to U.S. Securities Exchange Commission, FY 2011 Performance and Accountability Report 2, 2 (Nov. 15, 2011), available at http://www.sec.gov/about/secpar/secpar2011.pdf#2011review. “[T]he SEC filed
735 enforcement actions, an 8.6 percent increase from 2010 and more cases than ever
previously filed . . . .” Id. “Since 2008, the SEC has filed 36 actions against 81 individual and
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many of these investigations involve conduct extraterritorial to the
United States.60
The increased number of deferred and non-prosecution agreements61 entered into between the DOJ and a host of different corporations also provides ample evidence of government attention to corporate irregularities and fraud.62 Although few prosecutions and
regulatory proceedings against corporations go to trial,63 settlement
can be onerous. The fines levied against corporations for misconduct

corporate defendants alleging a wide range of misconduct arising from the financial crisis.” Id. at 13. See generally Robert Khuzami, Outline of Recent SEC Enforcement Actions, in The
SEC Speaks in 2011, at 171 (2011) (providing summaries of recent cases).
60 See Dervan, supra note 11, at 363, 366 (noting the globalization of internal corporate
investigations in the context of corporate relations with the SEC investiations and discussing the challenges faced in conducting internal investigations abroad).
61 See Sue Reisinger, DOJ and SEC Use of Deferred and Non-prosecution Agreements in 2011,
Corp. Couns., Jan. 10, 2012; see also Candace Zierdt & Ellen S. Podgor, Corporate Deferred
Prosecutions Through the Looking Glass of Contract Policing, 96 Ky. L.J. 1, 4–6 (2007) (examining the increase in deferred and non-prosecution agreements). Non-prosecution agreements are merely letters between the government and corporation, providing no judicial
oversight. See Zierdt & Podgor, supra, at 14–15 (contrasting judicial oversight and nonprosecution agreements).
62 See Ryan D. McConnell et al., Plan Now or Pay Later: The Role of Compliance in Criminal
Cases, 33 Hous. J. Int’l L. 509, 563 (2011) (noting the spike in non-prosecution and deferred prosecution agreements post-Arthur Andersen LLP); Peter Spivack & Sujit Raman,
Regulating the ‘New Regulators’: Current Trends in Deferred Prosecution Agreements, 45 Am. Crim.
L. Rev. 159, 159–61 (2008) (discussing the proliferation of deferred and non-prosecution
agreements as a result of the DOJ’s policy “to reform corrupt corporate cultures”); Zierdt
& Podgor, supra note 61, at 4–6. See generally U.S. Gov’t Accountability Office, DOJ
Has Taken Steps to Better Track Its Use of Deferred and Non-Prosecution
Agreements, but Should Evaluate Effectiveness (GAO-10-110) (2009), available at
http://www.gao.gov/new.items/d10110.pdf (exploring the DOJ’s increased use of deferred and non-prosecution agreements, its tracking of such agreements, and discussing
judicial involvement in the process).
63 See, e.g., U.S. Gov’t Accountability Office, supra note 62, at 2 (describing the debate over deferred and non-prosecution agreements). Although there are many corporate
prosecutions, there are very few trials. This is in large part because companies enter into
deferred prosecutions or settle via plea negotiations. Three recent prominent trials include United States v. W.R. Grace, United States v. Noreiga (Lindsey Manufacturing Co.),
and United States v. Arthur Andersen LLP. Arthur Andersen LLP v. United States, 544 U.S.
696, 698 (2005); United States v. Aguilar, 831 F. Supp. 2d 1180, 1180 (C.D. Cal. 2011);
Verdict Form as to Defendant W.R. Grace at 1, United States v. W.R. Grace, No. 05-07-M
(D. Mont. May 8, 2009). The W.R. Grace case ended in a verdict of not guilty. See David S.
Hilzenrath & Carrie Johnson, W.R. Grace Acquitted in Montana Asbestos Case, 3 Former Officials also Found Not Guilty, May 9, 2009, Wash. Post, at A14. The Lindsey Manufacturing
case had the conviction dismissed by the court. See Aguilar, 831 F. Supp. 2d at 1180. Accounting firm Arthur Andersen went to trial and was convicted, but the Supreme Court
reversed its conviction. See Arthur Andersen, 544 U.S. at 698.
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have reached new levels.64 Following the highly publicized criminal
prosecution of Arthur Andersen LLP and the firm’s subsequent collapse, companies fold to government threats of indictment and do
virtually anything required to avoid being prosecuted.65 This includes
not only paying substantial fines and adopting enhanced corporate
compliance programs (including, often, appointing an independent
monitor), but also facilitating government investigations and prosecutions of individuals.66
C. Corporate Internal Investigations
Although corporate internal investigations of misconduct are not
new,67 the increased focus on corporate criminality has made these
investigations a growth industry in the corporate culture.68 Upon no64 See, e.g., Devlin Barrett, Pfizer to Pay Record $2.3 Billion Penalty Over Off-Label Promotions,
Law.com
(Sept.
2,
2009),
http://www.law.com/jsp/article.jsp?id=1202433530852&Pfizer_to_Pay_Record_23_Billion
_Penalty_Over_OffLabel_Promotions; Justice Department Hits ADM with $100 Million Criminal Fine. Shareholders, Victims Cry Foul, Corp. Crime Rep., Oct. 21, 1996, at 1, 1; Press Release, U.S. Department of Justice, Novo Nordisk Agrees to Pay $9 Million Fine in Connection with Payment of $1.4 Million in Kickbacks Through the United Nations Oil-for-food
Program (May 11, 2009), http://www.justice.gov/opa/pr/2009/May/09-crm-461.html;
Press Release, U.S. Department of Justice, Saudi Arabia-Based Tamimi Global Company to
Pay U.S. $13 Million to Resolve Criminal and Civil Allegations of Kickbacks and Illegal
Gratuities (Sept. 16, 2011), http://www.justice.gov/opa/pr/2011/September/11-crm1203.html; Press Release, U.S. Department of Justice, Siemens AG and Three Subsidiaries
Plead Guilty to Foreign Corrupt Practices Act Violations and Agree to Pay $450 Million in
Combined
Criminal
Fines
(Dec.
15,
2008),
http://www.justice.gov/opa/pr/2008/December/08- crm-1105.html; Press Release, U.S.
Department of Justice, UBS Enters into Deferred Prosecution Agreement (Feb. 18, 2009),
http://www.justice.gov/opa/pr/2009/February/09-tax-136.html.
65 See Arthur Andersen, 544 U.S. at 698 (reversing Arthur Andersen LLP’s conviction).
Although the accounting firm Arthur Andersen LLP was eventually successful in the U.S.
Supreme Court, the collateral consequences of the auditing firm’s indictment had already
destroyed the firm through bankruptcy. See Charles D. Weisselberg & Su Li, Big Law’s Sixth
Amendment: The Rise of Corporate White-Collar Practices in Large U.S. Law Firms, 53 Ariz. L.
Rev. 1221, 1239 (2011).
66 See Zierdt & Podgor, supra note 61, at 2; see also Weisselberg & Li, supra note 65, at
1243–44 (discussing recent incentives for conducting an internal investigation).
67 See, e.g., 15 Hutton Employees Are Cited, N.Y. Times, Sept. 6, 1985, at D6 (discussing
how former U.S. Attorney General Griffin B. Bell cited fifteen employees of E.F. Hutton as
a result of evidence gathered in an internal investigation); see also Zierdt & Podgor, supra
note 61, at 4.
68 “[W]e have reached a high water mark for government investigations in which the
risk of becoming swept up in such an investigation is greater than ever before.” Daniel J.
Fetterman & Mark P. Goodman, White Collar Landscape: Regulators, Targets and Priorities, in
Defending Corporations and Individuals in Government Investigations, supra note
1, at 1, 30; see Kwan-Gett, supra note 4, at 409 (“Since 2001, over 2,500 public companies
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tice of an internal problem, corporate boards can be quick to initiate
an investigation to ascertain the corporation’s risk of a prosecution or
regulatory proceeding, and, if such risk exists, how to respond.69 The
possibility of shareholder derivative actions or other third-party civil
claims looms in the background and complicates both the investigation and the corporation’s response.70
There is no fixed definition of a corporate internal investigation,
and no specific attributes or set structure. An internal investigation is
in essence an effort by a company to learn what has happened within
or was done by the corporation.71 In most instances the scope of this
inquiry is decided by the corporation.72
Corporations give their lawyers access to corporate records,
which become a principal source of information, but unlike government investigators, corporate counsel cannot employ grand juries,
subpoenas, or court-authorized searches to gather information from
third parties. Their investigation is private, not ancillary to any legal
proceeding. Consequently, the other principal source of information
is current officers and employees of the corporation, who may cooperate out of consideration for the corporation or as a matter of employment obligation, or decline to do so at the risk of being fired.73
The individual who is questioned has no Fifth Amendment right
against incrimination or right to counsel: Miranda rights do not ap-

have retained outside counsel to conduct internal investigations into suspected wrongdoing by corporate executives and employees.”) (citing Options Scorecard, Wall St. J. (Sept.
4,
2007),
http://online.wsj.com/public/resources/documents/info-optionsscore06full.html (providing examples of internal investigations related to stock-option grants and
practices)).
69 See Campbell & Beaudette, supra note 9, at 1–2.
70 See Brown, supra note 16, at 18–29 (describing a seminal shareholder derivative suit
in which a company’s directors failed to exercise good faith judgments about the company’s information and reporting system). Although there are some risks to a corporation in
conducting an internal investigation, there are also huge incentives to move in this direction. See id. at 25–26 (describing the criminal consequences of failing to assure legal compliance).
71 See Kwan-Gett, supra note 4, at 410.
72 Cf. id. at 419 (advising companies’ independent committees to set the scope of a
special counsel’s investigation); Campbell & Beaudette, supra note 9, at 4 (advising independent committees to set the scope of the investigation). One exception might be when
the internal corporate investigation was an outgrowth of a deferred or non-prosecution
agreement and is being conducted by an appointed monitor. See U.S. Gov’t Accountability Office, supra note 62, at 3–4 (describing corporate concerns with DOJ-selected
monitors, including a lack of transparency in the scope of a monitor’s work).
73 See Campbell & Beaudette, supra note 9, at 5 (“The committee should clearly communicate that employees who do not cooperate risk termination.”).
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ply.74 The individual also has no due process right not to be coerced
or tricked into cooperating.75 And, as noted by Professor Lisa Kern
Griffin, private sector employees do not enjoy immunity during investigations, comparable to what is offered to public employees pursuant
to the Supreme Court’s 1967 decision in Garrity v. New Jersey, holding
that police officers’ statements to the attorney general, elicited under
threat of “removal from office,” were coerced statements.76
Although the private process of a corporate internal investigation lacks government power, it is not always lacking coercion. Clearly
a company may not commit a crime, such as assault, to secure information from its employee. Putting a gun to the employee’s head
would not be legally tolerated. But a company does have the ability to
fire an individual who fails to comply or participate in the company’s
investigation. The individual has no legal protection other than what
may be stated in his or her employment agreement or implied in the
contractual relationship.77 In employment-at-will states this may offer
little relief.78 Additionally, the individual constituent ordinarily owes
loyalty to his or her employer and may therefore feel an obligation to
participate in the entity’s internal investigation.79 Although the corporate entity does not have subpoena or grand jury powers, the company’s constituents may nevertheless feel compelled to answer the
questions of the attorney conducting the internal investigation.80
The corporation and its lawyer essentially have free rein. Any
possible judicial scrutiny of this corporate conduct will occur only after the fact, if, for example, the individual is later indicted and challenges the admission of evidence that he or she provided during the
internal investigation.81 The corporation owns the information ob74 See First, supra note 12, at 73. Miranda rights apply during a custodial interrogation.
See Miranda, 384 U.S. at 444 (“By custodial interrogation, we mean questioning initiated by
law enforcement officers after a person has been taken into custody or otherwise.”).
75 See Griffin, supra note 14, at 366 n.288.
76 See 385 U.S. 493, 494, 500 (1967); Griffin, supra note 14, at 353–58.
77 See Ribstein, supra note 33, at 874–75.
78 Karen Patton Seymour & Allison Caffarone, Defending Individuals in Government Investigations, in Defending Corporations and Individuals in Government Investigations, supra note 1, § 12:1.
79 See Griffin, supra note 14, at 337 (implying existing loyalty between the corporation
and its employees); McConnell et al., supra note 62, at 556 (noting that employees have an
obligation to participate in “internal controls and compliance”).
80 See Griffin, supra note 14, at 355, 361 (arguing that because the threat of job loss
renders one’s subsequent statements “coerced” in other contexts, the same standard
should be applied to corporate internal investigations).
81 See Katrice Bridges Copeland, Preserving the Corporate Attorney-Client Privilege, 78 U.
Cinn. L. Rev. 1199, 1218–20, 1228 (2010) (citing United States v. Stein, 435 F. Supp. 2d
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tained during the internal investigation and may exchange it for a
favorable disposition from the government.82 The individual constituent has lost not only the confidentiality of the information but also
the opportunity to barter this information with the government, leaving the employee basically powerless.
D. Incentives to Initiate a Corporate Internal Investigation
There are many incentives for corporations to conduct internal
investigations. For example, corporations may now need to move
more swiftly as new legislation—such as the Dodd-Frank Wall Street
Reform and Consumer Protection Act of 201083 and the SarbanesOxley Act of 200284—places added requirements on corporations to
timely report misconduct.85 Other recent statutes similarly require
corporations to report misconduct, and an internal investigation may
be necessary to assess whether the reporting is mandatory.86 Leniency
programs also can incentivize a corporation to investigate misconduct
and self-report.87 Increased whistle-blowing within entities and external qui tam matters can also serve as a prelude to internal investigations.88 Companies that enter into deferred and non-prosecution
330 (S.D.N.Y. 2006), aff’d, 541 F.3d 130 (2d Cir. 2008) (holding that a company’s preindictment conduct toward employees should receive judicial scrutiny only after indictment,
and suggesting a similar outcome under current DOJ policy)).
82 Cummings, supra note 5, at 681.
83 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203,
124 Stat. 1376 (2010).
84 Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (2002).
85 See John F. Savarese & Carol Miller, Internal Investigations 2011: Investigations in the Aftermath of Dodd-Frank, in Internal Investigations 2011: Investigations in the Aftermath of Dodd-Frank 357, 359 (2011).
86 For example, many environmental statutes have reporting requirements. See, e.g.,
Oil and Hazardous Substance Liability, 33 U.S.C. § 1321(b)(5) (2006) (amended 2012)
(“Any person in charge of a vessel or of an onshore facility or an offshore facility shall, as
soon as he has knowledge of any discharge of oil or a hazardous substance from such vessel or facility in violation of paragraph (3) of this subsection, immediately notify the appropriate agency of the United States Government of such discharge.”); 42 U.S.C. § 9603
(2006) (“Any person in charge of a vessel or an offshore or an onshore facility shall, as
soon as he has knowledge of any release (other than a federally permitted release) of a
hazardous substance from such vessel or facility . . . immediately notify the national response center . . . .”).
87 See Robert W. Tarun & Peter P. Tomczak, A Proposal for a United States Department of
Justice Foreign Corrupt Practices Act Leniency Policy, 47 Am. Crim. L. Rev. 153, 172–183 (2010)
(discussing the leniency programs available for antitrust violations).
88 See Campbell & Beaudette, supra note 9, at 2. The whistleblower provisions of DoddFrank likely will increase the need for corporate internal investigations. See Savarese &
Miller, supra note 85, at 3.
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agreements may find themselves with an internal monitor and an obligation to review corporate conduct under the terms of the monitorship.89 The DOJ’s Principles of Federal Prosecution of Business Organizations, which guide prosecutors’ discretion in determining whether a
corporation will be indicted, take into account “the corporation’s
timely and voluntary disclosure of wrongdoing and its willingness to
cooperate in the investigation of its agents.”90 The federal sentencing
guidelines also incentivize corporations to “exercise due diligence to
prevent and detect criminal conduct,” which often necessitates an internal investigation.91 Finally, because of the threat of shareholder
lawsuits, internal corporate investigations may be required by corporate boards as a component of combating this litigation.92
The risk of corporate criminal liability places huge pressures on
corporations. For attorneys or certain auditors, a criminal charge
could lead to the immediate loss of clientele or customers. Arthur
Andersen LLP’s successful reversal of its criminal conviction in the
Supreme Court proved irrelevant to the company as the collateral effect of the indictment and trial rendered it bankrupt.93 Likewise, findings of criminality can result in program exclusion for those involved

89 See generally Vikramaditya Khanna & Timothy L. Dickinson, The Corporate Monitor: The
New Corporate Czar?, 105 Mich. L. Rev. 1713 (2007) (discussing the powers and fiduciary
duties of corporate monitors).
90 Principles of Federal Prosecution of Business Organizations, supra note 30, § 9–
28.300(A)(4).
91 See U.S. Sentencing Guidelines Manual § 8B2.1(a)(1) (2011); see also Katherine
M. Weiss, Upjohn Co. v. United States as Support for Selective Waiver of the Attorney-Client Privilege in Corporate Criminal Investigations, 48 B.C. L. Rev. 501, 522–25 (2007). The federal
sentencing guidelines use a “carrot and stick” approach, offering incentives to corporations to advance corporate good citizenship. See U.S. Sentencing Guidelines Manual,
supra, § 8B2.1 Background. The guidelines and commentary offer guidance on what constitutes an effective compliance program. See id. § 8B2.1(b) & cmt. nn.2–6 (including assigning responsibility for the program to high-level staff, training employees, and providing appropriate incentives to employees for compliance).
92 See Campbell & Beaudette, supra note 9, at 3. Courts have noted the importance of
having an effective compliance program and have placed civil obligations on boards to
maintain adequate compliance programs. See, e.g., McCall v. Scott, 239 F.3d 808, 817 (6th
Cir. 2001) (discussing directors’ duty to monitor corporate compliance); In re Caremark
Int’l Inc. Derivative Litig., 698 A.2d 959, 967–70 (Del. Ch. 1996); see also Michael Volkov,
Caremark, FCPA and Corporate Governance, White Collar Def. & Compliance ( Jul. 11,
2011, 12:59 PM), http://michaelvolkov.blogspot.com/2011/07/caremark-fcpa-andcorporate-governance.html.
93 See Podgor, supra note 31, at 78–79.
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in the medical field, and defense procurement providers fear government debarment following a criminal conviction.94
Corporate internal investigations are the prelude to forthcoming
criminal prosecutions and negotiations with the government.95 When
a corporation learns of possible wrongdoing, its reaction is typically to
commence an internal investigation to ascertain the level and breadth
of any misconduct.96 Corporations are notified of possible wrongdoing through various sources, including internal whistleblowers, external qui tam actions, routine internal compliance measures implemented in response to sentencing incentives,97 and judicial
acknowledgments that corporate compliance is a necessary component of corporate governance.98
Internal corporate investigations can also accompany a criminal
action. When a company is notified by the government of potential
criminality, either through receipt of a search warrant or subpoena
duces tecum, the corporation must assess whether there is truth to the
allegations and possibly accumulate the materials for submission to
the grand jury.99 Corporate investigations may also be a function of a
post-indictment or deferred prosecution.100 Agreements with the government often provide for monitors to be implanted within the entity
to assure corporate compliance.101 Internal investigations may occur
in this context to assure that the entity abides by the law.
E. Conducting Corporate Internal Investigations
Corporate investigations follows no set path. The internal investigation industry basically operates with little oversight as the investiga94 See Jerold H. Israel et al., White Collar Crime Law and Practice 676–80, 847
(Thomson Reuters 3d ed., 2009) (discussing debarment, license revocation, and professional practice exclusion).
95 See Kwan-Gett, supra note 4, at 411 (“There is a reasonable likelihood that any major
internal investigation will be followed by, or conducted parallel to, an actual (or anticipated) external investigation . . . .”).
96 See id. at 410.
97 See supra notes 88–89 and accompanying text.
98 See supra note 92 and accompanying text; see also Stone v. Ritter, 911 A.2d 362, 369–
70 (Del. 2006) (endorsing the Delaware Court of Chancery’s 1996 decision in In re Caremark International Inc. Derivative Litigation, and finding director oversight liability when
directors fail to “implement any reporting or information system or controls” or when they
implement a system but then fail “to monitor or oversee its operations”).
99 See Kwan-Gett, supra note 4, at 410.
100 See Khanna & Dickinson, supra note 89, at 1724–26 (describing the scope of a
monitor’s work).
101 See id. at 1721.
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tions are unmonitored and unregulated. The individuals conducting
the investigation are often accountants or lawyers, or those working at
their direction.102 Attorneys and those they contract can provide a better chance of maintaining an attorney-client privilege should the government seek to gather information acquired during the internal investigation.103
Practitioner’s literature provides significant advice to those conducting internal investigations.104 This literature addresses who
should conduct the internal investigation,105 what should be investigated, when the internal investigation should occur,106 where it should
take place, how it should be conducted,107 and why this should occur.
For example, some writings advise counsel to quickly determine
whether his or her client is a target, subject, or witness of the investigation.108 The literature discusses the process of determining who will
conduct the investigation, recognizing that outside counsel provides
greater objectivity but inside counsel will have greater familiarity with
the internal workings of the company.109 Decisions are often made
through the company’s independent audit committee.110 Practitioner
literature offers advice on how to conduct the investigation and how
to collect documents for review.111

102 Kwen-Gett, supra note 4, at 409 (“Since 2001, over 2,500 public companies have retained outside counsel to conduct internal investigations into suspected wrong-doing by
corporate executives and employees.”).
103 See Dervan, supra note 11, at 367–68.
104 See generally Gary R. Brown, Law School Didn’t Prepare You For This, Tips for the Internal
Investigation, ACC Docket, May 2010, at 58 (advising in-house counsel on conducting internal investigations, including staffing, research, interviews, and credibility assessments);
Ernest E. Badway et al., A Primer on Government and Internal Investigations
(2011), http://www.foxrothschild.com/newspubs/newspubsArticle.aspx?id=4294970249
(giving an overview of white collar criminal investigations, the decisions businesses face
when under investigation, and the factors businesses should consider in those decisions);
Campbell & Beaudette, supra note 9 (describing when and how corporate management
should conduct an investigation).
105 See J. Justin Johnston, Corporate Investigations After the Mortgage Meltdown, J. Mo. B.,
March-April 2009, at 70, 73.
106 See William M. Hannay, Designing an Effective FCPA and Anti-Bribery Compliance Program §§ 4:2, 4:5 (2011).
107 See David Z. Seide, An Outline on Internal Investigations, in Internal Investigations
2010: How to Protect Your Clients or Company 214, 228–36 (2010).
108 Badway et al., supra note 104, at 4.
109 See, e.g., Campbell & Beaudette, supra note 9, at 4.
110 See id.
111 See Seide, supra note 107, at 229–36 (discussing how to establish an investigative
plan).
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Of particular significance is literature that recognizes the importance of interviews of employees, and the importance of preserving the attorney-client privilege while also advising interviewees that
the attorney represents the corporation.112 Much has been written
about the warnings that should be given to employees of an entity
when being questioned by corporate or external counsel conducting
an internal investigation.113
II. Varying Approaches of Internal Investigations
The corporation’s posture during internal investigations is not
fixed. The corporate-constituent role can be set when the investigation first commences, or the relationship may change over time.
Clearly, a company that learns that its employee was embezzling will
take a position that is not aligned with the employee. Less certain is
the corporation’s posture when an internal investigation is triggered
by an anonymous message left on a hotline for reporting internal
misconduct.
Two approaches are described here—one in which the company
is aligned with the individual, and another when the company decides
not to protect the individual. Section A presents the first approach:
the model used in considering the role of the attorney-client privilege
in the 1981 U.S. Supreme Court case of Upjohn Co. v. United States,
which extended attorney-client privilege to specific communications
between corporate employees and corporate counsel.114 Section B describes the second approach: the reality of a modern-day internal investigation in which the government is an integral force in the entity’s
decision-making.115
112 See Gregory A. Markel & Jason M. Halper, Internal Investigations, in 1 Business and
Commercial Litigation in Federal Courts § 5:47 (Robert L. Haig ed., 3d ed. 2011)
(discussing the giving of Upjohn warnings); see also infra notes 220–221 and accompanying
text (discussing Upjohn warnings).
113 See, e.g., Heyman, supra note 29, at 203–08 (describing the consequences of existing
and proposed warnings). Some of the literature has even gone so far as to rename these
warnings “Adnarim warnings,”—Miranda spelled backward—to highlight the correlation,
and lack thereof, to Miranda warnings. See Heyman, supra note 29, at 204 & n.223 (quoting
proposed, broader warnings); Robert G. Morillo & Robert J. Anello, Beyond ‘Upjohn’: Necessary Warnings in Internal Investigations, N.Y. L.J., Oct. 4, 2005, at 3, 3 (discussing the problems inherent for lawyers in conducting internal investigations).
114 449 U.S. 383, 394–95 (1981) (protecting, under attorney-client privilege, communications from employees to corporate counsel when the communications were made at
the behest of the employees’ superiors and concerning matters within the scope of their
employment); see infra notes 118–142 and accompanying text.
115 See infra notes 143–186 and accompanying text.
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Irrespective of the approach taken, courts and ethics rules favor
the entity when issues arise, as discussed in Section C.116 When an individual constituent seeks to protect him- or herself in a criminal proceeding and tries to preclude the government from using evidence he
or she provided during a corporate internal investigation, courts have
typically held that the attorney-client privilege is controlled by the
corporation, which may waive the privilege and disclose the constituent’s statements to counsel, to the constituent’s detriment.117
A. Corporate-Individual Alignment
One approach to corporate internal investigations assumes a
symbiotic relationship between the corporation and its individual
employees. In general, the company and its employees are on the
same team; they are looking out for each other. Although indictment
may follow for rogue employees and executives, the company’s internal investigation is designed strictly for its internal review. If the corporation later reports its findings to the government, it does so as a
good corporate citizen when criminality is unexpectedly discovered
through this internal review, and not because the corporation all
along had an incentive to obtain evidence as a bargaining chip.
The corporate internal investigation i n this model is strictly
“internal.” It is intended to enable the company’s counsel to give informed advice or other legal assistance and is conducted in secret
with an expectation that confidentiality will be maintained long term.
Employees provide information to the company’s lawyers, not because
they are coerced or tricked into doing so, but because they identify
with the company’s interest in obtaining legal assistance and understand that this is consistent with their own interest as employees.
Thus, the relationship is cooperative. Although the internal investigation may have been instigated by a government investigation, subpoena, or notice, the federal government is neither an intended beneficiary of the investigation nor a direct or indirect participant in it.
The investigation may be conducted by in-house counsel or outside counsel, and it may be initiated by corporate counsel, the board
of directors, or an audit committee.118 Investigating counsel may go to
116 See infra notes 187–203 and accompanying text.
117 See infra notes 187–203 and accompanying text.
118 Brown, supra note 104, at 60; Badway et al., supra note 104, at 6. This acknowledgment that inside counsel may at times conduct the investigation should in no way be
interpreted as an acceptance of having this counsel as the primary party overseeing the
investigation. The use of internal counsel can present unique problems if the investigation
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enormous lengths to ensure that confidentially is maintained. This
can include stamping all investigative materials “attorney-client privileged” and “work product,” maintaining a separate filing depository,
making certain that recorded statements contain opinions, and being
careful not to allow for any voluntary disclosure of materials outside
the investigating group.119 If the government decides to intercede to
obtain reports, documents, or statements from the corporate investigation, the corporation is quick to assert its privilege and to advocate
that it should be allowed to maintain the confidentiality of this corporate internal investigation.
Because the company and individual employees are aligned, individuals can cooperate in this investigation and not fear that their
statements will be relayed to the federal government in order for the
company to receive an advantage. Obviously, those with direct criminal exposure may be fearful to cooperate in the investigation, as the
corporation remains free to relay criminal evidence to the government in order for the government to prosecute rogue employees. So
too, the entity may pressure uncooperative individuals, invoking its
power to fire an individual who fails to provide answers to its investigators. But the starting point for this investigation has the corporation
and individual on the same page. If the company is in fact a “friend,”
proceeding in this manner does not place the individual at unfair risk.
The Supreme Court’s decision in Upjohnis the classic illustration
of this paradigm.120 Upjohn involved an internal investigation by a
pharmaceutical company that had received word from independent
accountants of possible improper payments to “foreign government
officials in order to secure government business.”121 The company
took the initiative to investigate this alleged wrongdoing by sending a
questionnaire to key employees “for the purpose of determining the
escalates to a level that includes government involvement. See Kwan-Gett, supra note 4, at
417. That said, it is also important to recognize the realities of these investigations and the
fact that when the initial determination is made to conduct an investigation, there may be
little evidence of a significant problem that warrants the necessity to invest in the cost of
outside attorneys. Cf. id. at 410 (“[I]nvestigations are thus meant to determine the validity
and seriousness of the circumstances alleged or disclosed . . . .”).
119 See Philip R. Sellinger, Preserving the Attorney-Client and Work-Product Privileges While
Conducting Internal Corporate Investigations, ABA Seminar on White Collar Crime (1989),
as reprinted in Israel et al., supra note 94, at 606 (West Publ’g Co. 1996) (listing the different ways counsel can be used in a corporate investigation to ensure that privilege is
maintained).
120 See 449 U.S. at 387–88 (describing how the Upjohn Company refused to produce
notes of interviews with employees or questionnaires despite an IRS subpoena).
121 Id. at 386–87.
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nature and magnitude of any payments made by the Upjohn Company or any of its subsidiaries to any employee or official of a foreign
government.”122 Managers were instructed of the “highly confidential”
nature of this investigation.123 Interviews were also conducted by
counsel.124
Upjohn thereafter submitted disclosures of the questionable
payments on reports to the SEC and IRS, which provoked a government investigation to determine tax consequences owing from the
company.125 The IRS issued a summons seeking the files of Upjohn
Company’s general counsel regarding the alleged payments, and the
agency also sought the questionnaires and written notes of counsel
from the interviews conducted.126
Upjohn declined to produce the requested items, citing attorneyclient privilege and work-product protections.127 Court proceedings
followed, instigated by the IRS’s petition seeking enforcement of the
summons for production of these materials.128 The case eventually
reached the U.S. Court of Appeals for the Sixth Circuit, where the
court ruled that a “control group test” should be employed to determine the scope of the attorney-client privilege.129 Limiting the privilege to a “control group” promoted “consultation with counsel”
among those individuals in the company who were the decisionmakers.130

122 Id. The investigation was conducted by Upjohn’s general counsel, who consulted
with both outside counsel and the chair of Upjohn’s board of directors. Id. at 386.
Upjohn’s general counsel also served as Upjohn’s vice president and secretary. Id.
123 Id. at 387.
124 Id. The general counsel for Upjohn, along with outside counsel, “interviewed the
recipients of the questionnaire and some 33 other Upjohn officers or employees as part of
the investigation.” Id.
125 Id.
126 Upjohn, 449 U.S. at 387–88. The IRS summons, issued pursuant to federal statute,
included the following request, which served as the crux of the issue in the case: “The
records should include but not be limited to written questionnaires sent to managers of
the Upjohn Company’s foreign affiliates, and memorandums or notes of the interviews
conducted in the United States and abroad with officers and employees of the Upjohn
Company and its subsidiaries.” Id. at 387–88.
127 Id. at 388.
128 Id. The U.S. District Court for the Western District of Michigan followed a magistrate’s recommendation that the summons be enforced. Id.
129 Id. at 390, 392; United States v. Upjohn Co., 600 F.2d 1223, 1226–27 (6th Cir. 1979),
rev’d, 449 U.S. 383 (1981). The Sixth Circuit rejected a “subject matter” test. Upjohn, 600
F.2d at 1226–27.
130 Upjohn, 600 F.2d at 1227.
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The Supreme Court viewed the privilege more broadly, concluding that both the corporation’s privilege and work-product protection
extended to the lawyers’ communications with employees.131 The
Court was quick to preface its opinion with a statement that it was not
providing “a broad rule or series of rules to govern all conceivable
future questions in this area,” but it did reject the lower court’s use of
a “control group” test.132
The Court’s ruling was premised on the importance of the attorney-client privilege in “encourag[ing] full and frank communication
between attorneys and their clients.”133 It noted that the “control
group” test “frustrates the very purpose of the privilege by discouraging the communication of relevant information by employees of the
client to attorneys seeking to render legal advice to the client corporation.”134 The Court reasoned that “the privilege exists to protect not
131 See Upjohn, 499 U.S. at 386.
132 Id. at 386, 397. Chief Justice Warren Burger, concurring in part and in the judgment, preferred that the Court articulate a definitive standard. Id. at 402 (Burger, C.J.,
concurring). He rejected the “control group” test used by the lower court, but promoted a
test that would cover a communication when “an employee or former employee speaks at
the direction of the management with an attorney regarding conduct or proposed conduct
within the scope of employment.” Id. at 402–03. Chief Justice Burger, in his concurrence,
articulated specific attorney functions to which the privilege would apply. Id. at 403.
133 Id. at 389. In establishing the rule’s purpose, the Court also discussed Federal Rule
of Evidence 501, which provides that “the privilege of a witness . . . shall be governed by
the principles of the common law as they may be interpreted by the courts of the United
States in light of reason and experience.” Id. (citing 8 John Henry Wigmore, Evidence in
Trials at Common Law § 2290, at 542 ( John T. McNaughton ed., rev. ed. 1961) (discussing the early history of privilege’s common law development)). The Court noted that the
privilege applied to corporations and that the government had not contested this general
proposition. Id. at 390.
134 Id. at 392. Unwilling to accept the “narrow” interpretation of the lower court, the
Supreme Court held that the “communications must be protected against compelled disclosure.” Id. at 392, 395. The Court, however, did not embrace an unqualified privilege,
holding that the “privilege only protects disclosure of communications; it does not protect
disclosure of the underlying facts by those who communicated with the attorney.” Id. at
395. The Court cited a passage from Philadelphia v. Westinghouse Electric Corp., which states
in part:
A fact is one thing and a communication concerning that fact is an entirely
different thing. The client cannot be compelled to answer the question,
“What did you say or write to the attorney?” but may not refuse to disclose any
relevant fact within his knowledge merely because he incorporated a statement of such fact into his communication to his attorney.
205 F. Supp. 830, 831 (E.D. Pa. 1962); see Upjohn, 499 U.S. at 395–96. The Court noted that
the attorney-client privilege only resolved the “responses to the questionnaires and any
notes reflecting responses to interview questions.” Upjohn, 499 U.S. at 397. But this did not
cover everything requested in the summons; thus there was a need to consider whether
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only the giving of professional advice to those who can act on it but
also the giving of information to the lawyer to enable him to give
sound and informed advice.”135 In Upjohn, the employees were acting
“at the direction of corporate superiors in order to secure legal advice
from counsel” for the corporation.136
Privileges are narrowly construed because they denigrate the
public interest in disclosure of relevant information in legal proceedings.137 They are extended only to contexts in which they are presumed necessary to facilitate communications with counsel.138 The
Upjohn Court’s presumption was that, absent protection of the privilege, corporate lawyers would not receive candid disclosures from
corporate employees, which are necessary for the lawyers to advise
and assist their corporate clients.139 But why not? Companies can require their employees to speak and can threaten to fire them if they
do not. Presumably, the Upjohn Court believed that what would motivate employees to speak freely was not coercion but their identification with the company’s interests and, conversely, absent a promise of
legal protection, that they would withhold information out of concern
for their own or the company’s shared interests.
Whether identifying with the corporation’s ends or perceiving
that it would not be in the corporation’s best interest to receive the
information without the guarantee of confidentiality afforded by the
privilege, employees believe that their company will not disclose their
the work-product doctrine covered additional materials. Id.. The Court used its holdings in
Hickman v. Taylor and United States v. Nobles in discussing the policy rationales behind the
work-product doctrine. United States v. Nobles, 422 U.S. 225, 236–40 (1975) (emphasizing
the “strong public policy” of the work-product doctrine); Hickman v. Taylor, 329 U.S. 495,
497–98, 509–12 (1947) (creating and justifying the “work product” doctrine). The Court
also looked at Rule 26 of the Federal Rules of Civil Procedure, remanding this aspect of
the case to the lower court noting that “such work product cannot be disclosed simply on a
showing of substantial need and inability to obtain the equivalent without undue hardship.” Upjohn, 449 U.S. at 400–02. The Court stated that the Magistrate had applied the
“‘substantial need’ and ‘without undue hardship’” standard, and that “a far stronger showing of necessity and unavailability by other means than was made by the Government or
applied by the Magistrate in this case would be necessary to compel disclosure.” Id. at 401–
02.
135 Upjohn, 449 U.S. at 390.
136 Id. at 394.
137 See Giesel, supra note 32, at 127 (noting that privilege acts to obstruct truthfinding).
138 See id. at 127 & n.73 (“[C]ourts have strictly confined [the privilege] within the narrowest possible limits consistent with the logic of its principle.” (internal quotation marks
omitted)).
139 See Upjohn, 449 U.S. at 389, 395 (extending privilege protection to employeecounsel communications “to encourage full and frank communication”).
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communications to third parties unless it is in the shared interest of
the company and the individual to do so.140 Unlike third parties,
whose communications with corporate counsel conducting the internal investigation are not privileged, employees’ communications
would be covered, as this provides an incentive to be forthcoming,
which is something that is beneficial to both the individual and the
company.
Underlying the theory and doctrine in Upjohn is a practical assumption that the company is aligned with the individual employees
against the government.141 Otherwise, the privilege would mean nothing to corporate employees and the corporation’s privilege would not
have to protect employees’ communications with corporate counsel.142 The corporation fights to keep the government from obtaining
information which it gathered for the corporation’s internal use.
There is no direct or indirect participation by the government in corporate counsel’s efforts.
B. Corporate-Individual Discord
At the opposite end of the spectrum, is the corporate internal
investigation that situates the government as an indirect participant in,
or intended beneficiary of, the corporate internal investigation, rendering the corporation’s interests adverse to those of its individual
employees. Although the internal investigation starts out confidential,
its work product is meant to be disclosed to the government, which
will use the information against the corporate employees and treat
140 See Heyman, supra note 29, at 197 (“[E]mployees often have a false sense of security
that their communications will be kept confidential under the protections of the attorneyclient privilege and work-product doctrine.”).
141 See Upjohn, 449 U.S. at 389, 392, 395. Many cases have examined the attorney-client
privilege and work-product doctrine in the corporate context. See, e.g., In re Grand Jury
Subpoenas Dated March 19, 2002 & August 2, 2002, 318 F.3d 379, 383–87 (2d Cir. 2002)
(discussing pre-existing third party documents held by corporate counsel); In re Allen, 106
F.3d 582, 605–06 (4th Cir. 1997) (holding that a former employee’s communications with
entity counsel were covered under attorney-client privilege); In re Six Grand Jury Witnesses, 979 F.2d 939, 943–44 (2d Cir. 1992) (discussing the scope of the attorney-client and
work-product privileges). Many cases also arise in the context of who has the authority to
waive the privilege and voluntary disclosures. See, e.g., In re Grand Jury Proceedings, 219
F.3d 175, 179 (2d Cir. 2000) (holding that a corporate officer can impliedly waive attorneyclient privilege and work-product doctrine when testifying before a grand jury even when
the corporation has explicitly refused to waive); United States v. Mass. Inst. of Tech., 129
F.3d 681, 684–86 (1st Cir. 1997) (discussing the effects of voluntary disclosures).
142 The emphasis for counsel was on how best to protect attorney-client privilege and
work-product doctrine. See Sellinger, supra note 119, at 606–09 (listing the different ways
counsel can assure that privilege is maintained).
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the corporation leniently in exchange. In other words, like a government investigation, the object of the internal investigation is evidence
gathering, not the facilitation of legal assistance. A central fact of this
paradigm is that however the corporation might pretend to talk to its
employees, the corporation is in fact the employees’ foe.
In this approach, an alliance with its employees is not essential to
the corporation’s ability to obtain their cooperation. Corporations
can fire individuals who fail to cooperate with an internal investigation.143 Likewise, companies can offer perquisites to those who do
provide information.144 The scope of the investigation and what is said
to those being investigated places corporations in a superior position
to individuals who have no constitutional rights in this corporate investigatory process, allowing the entity to exploit employees for its
own benefit.
In large part, the federal government’s power to indict the corporation places the company in an adverse position to its employees
and executives. The corporate entity has no choice but to be aligned
with the government if it desires a beneficial resolution of any alleged
criminal activity. Even when no criminal activity is involved, entering
into a cooperation agreement avoids the risks of going to trial, possibly encouraging a flood of shareholder lawsuits, and bankruptcy. Because most internal investigations are not within the court’s view,
there is no body to offer relief to an executive or employee placed in
the disadvantageous position of being asked to provide information to
the investigating counsel—information that may later be used against
the individual.
The problem, though, is that employees may be unaware of
counsel’s desire to secure information that will benefit the company
at the employees’ expense.145 This sometimes becomes an issue in litigation over the admissibility of the individual’s statements to corporate counsel after the corporation has waived the privilege and provided the evidence to the government.146 In this context, individuals
143 See Campbell & Beaudette, supra note 9, at 5.
144 See Gregory M. Gilchrist, The Expressive Cost of Corporate Immunity, forthcoming 64
Hastings L.J. (forthcoming 2012) (manuscript at 8).
145 See Giesel, supra note 32, at 164–65 (suggesting that in case after case, counsel fails
to correct employees’ misunderstandings because the omission permits corporate counsel
to gain more useful information); see Heyman, supra note 29, at 203.
146 See Jonathan N. Rosen, In-House Counsel and the Government’s War on Corporate Fraud,
Crim. Just., Fall 2010, at 5, 6 (discussing a district court that granted an employee’s motion to dismiss on the grounds that corporate counsel was also the employee’s personal
counsel).
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sometimes claim that they were implicitly represented together with
the corporation and that they can therefore personally assert the privilege.147 It may then become significant whether counsel complied
with the ethics rules and recommended practices.148 Typically, the
corporation’s lawyers caution employees that they represent the company only and that the company has the exclusive authority to assert
or waive its privilege with respect to the employees’ statements to
counsel.149 Sometimes, however, counsel does not make his or her
role clear.150 The individual employee may have previously dealt with
corporate counsel and assume that counsel continues to serve as his
or her attorney. The corporation’s lawyer may deliberately exploit this
misunderstanding because emphasizing that counsel represents the
entity may discourage the individual from cooperating.
Unfortunately for the individual employee seeking the benefit of
a personal attorney-client privilege, the applicable case law tends to
favor the corporation and the government. Jurisdictions often follow
the Bevill test, established by the U.S. Court of Appeals for the Third
Circuit in the 1986 case, In re Bevill, Bresler & Schulman Asset Management Corp.151 The Bevill test places on the individual asserting a privilege with the corporation’s counsel the onus to prove the following
five factors:
First, they must show they approached [counsel] for the
purpose of seeking legal advice. Second, they must demonstrate that when they approached [counsel] they made it
clear that they were seeking legal advice in their individual
rather than in their representative capacities. Third, they
must demonstrate that the [counsel] saw fit to communicate
with them in their individual capacities, knowing that a possible conflict could arise. Fourth, they must prove that their
conversations with [counsel] were confidential. And, fifth,
they must show that the substance of their conversations with
147 See Giesel, supra note 32, at 113 n.8 (noting a case in which an employee claimed
that corporate counsel represented the employee personally).
148 See Rosen, supra note 146, at 6 (describing the affirmation of a district court’s finding of corporate counsel’s professional misconduct because the employee thought counsel
represented him personally); infra notes 199–204 and accompanying text (describing attorney ethics rules).
149 See Griffin, supra note 14, at 337.
150 See Cummings, supra note 5, at 681 (describing how corporate counsel give “watered-down” warnings that leave employees with the mistaken belief that counsel represents them in addition to the corporation).
151 805 F.2d 120, 123–25 (3d Cir. 1986).
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[counsel] did not concern matters within the company or
the general affairs of the company.152
The premise of the Bevill test is that corporations are ordinarily
adverse to their employees, that employees understand that adversity,
and that, therefore, employees will not regard the corporation’s lawyer as their own except in the most limited circumstances. This test
places a near-insurmountable burden on the individual employee
seeking to show that he or she is entitled to assert attorney-client privilege.153
Once the internal investigation concludes, the company may
turn over its work product and the government may proceed against
individuals, at which point there may be opportunities for judicial
oversight and regulation. The government may be restrained in its
ability to use the company essentially as its investigative or prosecutive
agent.154
152 Bevill, 805 F.2d at 123–25 (alterations in original) (citing In re Grand Jury Investigation, 575 F. Supp. 777, 780 (N.D. Ga. 1983)) (approving implicitly how the district court
placed the burden on the employee to establish five factors to assert personal attorneyclient privilege over communications with corporate counsel); see also United States v. Norris, 722 F. Supp. 2d 632, 639–40 (E.D. Pa. 2010) (noting that “the burden of demonstrating
that a privileged relationship exists nonetheless rests on the party who seeks to assert it”)
(citing United States v. Costanzo, 625 F.2d 465, 468 (3d Cir. 1980)).
153 Some circuits may still examine the individual’s perception of whether an attorneyclient privilege existed. See Cummings, supra note 5, at 676–77 (2007) (discussing circuits
that favor the individual). A rare occasion might allow for individual consideration under
Bevill. For example, one court stated that
if the communication between a corporate officer and corporate counsel specifically focuses upon the individual officer’s personal rights and liabilities,
then the fifth prong of In Matter of Bevill can be satisfied even though the
general subject matter of the conversation pertains to matters within the general affairs of the company.
In re Grand Jury Proceedings, 156 F.3d 1038, 1041 (10th Cir. 1998) (holding that the individual could not meet the test of showing that the matter related to the individual’s personal rights).
154 For example, in the 2008 case United States v. Stein, the U.S. Court of Appeals for the
Second Circuit held that KPMG’s policy of conditioning and capping its employees’ legal
fees infringed on those employees’ right to counsel because of the government’s influence
in setting KPMG’s policy. 541 F.3d 130, 136 (2d. Cir. 2008). The court rejected the government’s argument that KPMG’s past fee practices for those facing indictment was voluntary, finding that the district court had determined “that absent any state action, KPMG
would have paid defendants’ legal fees and expenses without regard to cost.” Id. at 156. In
Stein, the court examined government actions that resulted in accounting firm KPMG not
paying the attorney’s fees of thirteen former partners, employees, and one executive of the
company who faced indictment. Id. at 135. The court found that “KPMG’s adoption and
enforcement of a policy under which it conditioned, capped and ultimately ceased advancing legal fees to defendants followed as a direct consequence of the government’s over-
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United States v. Norris, an unpublished 2011 Third Circuit decision
affirming an employee’s conviction for conspiracy to obstruct justice,155 illustrates the risk of unfairness at the unregulated internal
investigation stage. Ian P. Norris, a foreign national, served as the
Chief Executive Officer (CEO) of Morgan Crucible Company (“Morgan”), a United Kingdom corporation.156 Norris was indicted in the
U.S. District Court for the Eastern District of Pennsylvania following
an antitrust investigation.157 He was subsequently extradited to the
United States, tried, and convicted for conspiracy to obstruct justice.158 The government, in a press release following sentencing, said
“that Norris orchestrated an elaborate conspiracy with his subordinates to obstruct the grand jury’s investigation by creating a false
script that employees of both Morgan and its competitor were to fol-

whelming influence.” Id. at 136. The court used the Memorandum of Deputy Attorney
General Larry Thompson (“Thompson Memo”) as part of its basis for finding government
interference with the defendants’ right to counsel. Id. at 136, 142–44. The postinvestigative restraint in Stein contrasts with the essentially unregulated nature of corporate
internal investigations. In Stein, a court was able to intercede and provide relief to the corporate constituents because the case had passed the internal corporate investigation stage.
See id. at 139 (describing how the employees were indicted after the company signed a
deferred prosecution agreement and implying that most employee-defendants had not
made proffer statements or pled guilty). Absent court oversight, one has to wonder if the
defendants would have received paid counsel. It can be argued that the right to counsel
does not accrue until criminal charges have been filed, and therefore there is no right
during an investigatory stage. See Susan R. Martyn, Accidental Clients, 33 Hofstra L. Rev.
913, 916–17 (2005) (noting that the right to counsel attaches when a person is accused of
a crime). Professor Lisa Kern Griffin has discussed a possible extension of Garrity immunity for employees interviewed by internal investigators pursuant to pending deferred prosecution agreements. Griffin, supra note 14, at 353–58; see Garrity v. New Jersey, 385 U.S. 493,
494, 500 (1967). This contrast with internal corporate investigations suggests the need for
better oversight during internal investigations.
155 419 F. App’x 190, 195 (3d Cir. 2011).
156 Id. at 191–92; United States v. Norris, 719 F. Supp. 2d 557, 560 (E.D. Pa. 2010) (noting that Norris is a citizen of the United Kingdom), aff’d, 419 F. App’x 190 (3d Cir. 2011).
157 See 419 F. App’x at 191. The four-count indictment charged Norris with conspiring
to fix prices in violation of 15 U.S.C. § 1, conspiracy to obstruct justice in violation of 18
U.S.C. § 371, and the specific offenses of obstruction underlying this conspiracy charge,
including 18 U.S.C. § 1512(b)(1) and § 1512(b)(2)(B). Id. at 192. Norris could not be
prosecuted for the conspiracy to fix prices because of an extradition issue. Id. at 192 n.1.
158 Id. at 192. Norris was convicted of violating the conspiracy statute, 18 U.S.C. § 371,
by conspiring to violate 18 U.S.C. § 1512(b)(1) and § 1512(b)(2)(B). Interestingly, he was
acquitted of the actual substantive counts that served as the underlying conduct of the
conspiracy. Id. He was sentenced to eighteen months imprisonment and was fined $25,000.
Id.
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low when questioned during the investigation.”159 Norris’s appeal did
not provide him relief; he was left to pay the fine and serve the eighteen-month prison sentence.160
For purposes of this discussion, it is important to focus on an unsuccessful pre-trial, trial, and appellate argument raised by Norris
concerning the court’s permitting counsel who conducted the internal investigation to testify against Norris at his trial.161 This argument
sheds light on the workings of the internal corporate investigation
and the clash between corporate individuals and the company.
Upon receipt of a subpoena from the government, the company
(Morgan) retained counsel to handle its response to the subpoena
and to conduct an internal investigation.162 One partner in this outside firm, considered the “relationship partner,” assigned the matter
to another partner to handle the response for the grand jury.163 For
over a two year period, this latter attorney served as the main internal
corporate investigator and as the company’s connection to the DOJ
Antitrust Division.164 As internal investigator, this attorney requested
that Morgan executives provide documents for his review.165 He also
interviewed key executives in the United Kingdom.166 During his investigation, the attorney found that subordinates of the defendant,
Norris, had created “non-contemporaneous meeting summaries
(‘scripts’)” of the meetings between representatives of Morgan and
representatives of its competitors, and that these “scripts” were being
159 Press Release, Department of Justice, Former CEO of the Morgan Crucible Co.
Sentenced to Serve 18 Months in Prison for Role in Conspiracy to Obstruct Justice (Dec.
10, 2010), http://www.justice.gov/opa/pr/2010/December/10-at-1426.html.
160 Norris, 419 F. App’x at 191–92. The Third Circuit rejected Norris’s arguments that
the evidence was insufficient to show that he “corruptly persuaded others with intent to
influence their grand jury testimony,” that the jury had been improperly instructed on an
element of one specific offense of obstruction, and that the trial court had erred by “failing to identify for the jury the overt acts alleged in the indictment.” Id. at 193–95. The
court also rejected Norris’s argument that it was improper for counsel to testify at trial. Id.
at 195. The U.S. Supreme Court denied certiorari on October 3, 2011. United States v.
Norris, 132 S. Ct. 250 (2011)(denying certiorari).
161 See Norris, 722 F. Supp. 2d at 639–40 (finding that corporate counsel did not represent Norris individually); see also Norris, 419 F. App’x at 195 (affirming the district court’s
denial of privilege).
162 Norris, 722 F. Supp. 2d at 634.
163 Id. at 635.
164 Id. at 634–35.
165 Id. Specifically, the attorney requested that Morgan’s executives “[p]rovide any
documents (located in the U.S. and abroad) describing or referring to any meeting or
other communication between (i) any of the relevant individuals and (ii) representatives
of any competitor in the relevant business area.” Id.
166 Id.

2013]

Green & Podgor Draft

33

used by employees in answering the attorney’s questions.167 The attorney eventually turned these “scripts” over to the Antitrust Division.168
As one might surmise, the “scripts” became a component of the
government’s case against Norris for conspiracy to obstruct justice.169
The trial court was then faced with the question of whether the investigating attorney could testify against Norris.170 The backdrop of this
issue concerned whether the internal investigating attorney represented Norris, the employee, in addition to Morgan, the company.171
Norris presented strong evidence confirming his belief that counsel
served concurrently as his personal attorney.172 This evidence included the fact that the attorney was at Norris’s side when he was interviewed by Canadian antitrust authorities173 and that the attorney’s law
firm “provided Norris with a letter identifying the Law Firm as Norris’
counsel in case he encountered difficulties with immigration officials.”174 Additionally, the relationship partner—that is, the original
attorney assigning the case to the investigating attorney—testified that

167 Id.
168 Norris, 722 F. Supp. 2d at 636. The attorney negotiated “an agreement with the Antitrust Division that by providing certain documents, including the scripts (the ‘selected
documents’), Morgan would not waive its right not to produce other foreign-based documents.” Id. at 635. There is conflicting evidence on whether the attorney had permission
from Morgan’s executives to submit these documents to the government. Id. at 636.
169 Norris, 419 F. App’x at 193.
170 Id. at 192.
171 See Norris, 722 F. Supp. 2d at 634.
172 Id. at 636–37.
173 Id. at 636. The attorney was also at Norris’s side during a regulatory proceeding before the Federal Trade Commission. Id. at 637.
174 Id. at 637. This letter was marked “Privileged and Confidential Communication
From Counsel,” and instructed Norris to contact his lawyer if he ran into problems with
the Immigration and Naturalization Service when flying into the United States. Joint Appendix at 407–08, Norris, 419 F. App’x 190 (No. 10-4658) (letter of Oct. 29, 1999 to Ian
Norris from Winthrop, Stimson, Putnam & Roberts). The letter stated, “Give us a call, and
we’ll handle it from there.” Id. at 407. It also stated “your lawyers are” and then provided
the names of the individual lawyers within the firm. Id. at 408. The letter included the
lawyers’ telephone, cellular, home, and in one case a pager number for Norris were he to
encounter problems at the border. Id. at 408. Additionally, Norris had letters addressed
“To Whom it May Concern” for the INS, FBI, and DOJ. Id. at 409–10 (letter of Nov. 1, 1999
to whom it may concern from Winthrop, Stimson, Putnam & Roberts); id. at 411 (letter of
Nov. 1, 1999 to whom it may concern from Winthrop, Stimson, Putnam & Roberts). These
letters explicitly stated that Norris wished to remain silent and that federal agents were
“prohibited by law from interrogating him at this time.” Id. at 409–11. One letter also stated, “[w]e also hereby advise and represent to you that our client has authorized us to accept service on his behalf of any grand jury subpoena addressed to him.” Id. at 409–10.
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he “understood the Law Firm also represented Norris personally.”175
Contrary evidence was presented by the internal investigating attorney, who “told Norris that he represented the company (Morgan) and
did not represent Norris personally.”176
Interestingly, the government recognized this ambiguity and explicitly asked the law firm to specify by name the individuals it represented,177 to which the firm responded, “this [Law Firm] represents
the parent company, its affiliates and its current employees.”178 Despite this evidence, the trial court found that Norris had not asked the
attorney to represent him personally and had never discussed personal legal matters with him.179 Therefore, the court held that the attorney could testify against Norris at his trial.180
The trial court used the well-accepted Bevill test181 and placed the
onus on Norris to prove its five factors.182 Finding that Norris’s proof
was deficient, the court ruled that Norris could not claim an attorneyclient privilege.183 The Third Circuit upheld this decision, holding
that the district court was the fact finder and that it “did not legally
err in applying this test.”184
Whether or not Norris reasonably believed that the company’s
lawyers also represented him personally, he certainly reasonably be175 Norris, 722 F. Supp. 2d at 635, 637.
176 Id. The internal investigating attorney also testified at a preliminary hearing that
“[a]t no time did Norris ask [the corporate attorney] to represent him personally.” Id.
177 Joint Appendix, supra note 174, at 3416–17 (letter of July 30, 2001 from Lucy P.
Mcclain, DOJ, to Sutton Keany of Pillsbury Winthrop LLP).
178 Norris, 722 F. Supp. 2d at 636. An internal email supported the firm’s answer to the
government attorney. Id. It stated that the firm represented Morgan’s current employees,
“including but not limited to, Mike and Bruce.” Id. A follow-up letter to the government
stated in part:
[T]his [Law Firm] represents Morganite Industries, Inc. and its parent company, The Morgan Crucible Company plc, in connection with matters related
to the investigation which you are conducting on behalf of the Division. We
presumptively also represent all current employees of the companies in connection with the matter. Only Messrs. Cox and Muller were at one time identified as individuals that you would like to have appear before the grand jury;
when that occurred, we acted on their behalf. We continue to do so. Should
you wish to call other current employees, I assume that we would also represent those individuals.
Id.
179 Id. at 637.
180 Id. at 639–40.
181 See supra notes 151–153 and accompanying text.
182 Norris, 722 F. Supp. 2d at 638.
183 Id. at 639–40.
184 Norris, 419 F. App’x at 193–95.
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lieved that his interests were aligned with those of the company. Indeed, the two-year time span of this corporate internal investigation,
the fact that the internal investigators were not immediately supplying
documents to the government and were preserving the corporate
privilege, and the fact that they accompanied Norris to regulatory
hearings and provided him with legal documentation asserting a representative capacity all indicate that the company and Norris were not
initially taking opposite positions.185 One has to wonder whether Norris would have supplied the company investigators with the script if he
thought his interests were not aligned with the company. The evidence provided to the government by Morgan, the company, proved
detrimental to Norris. Morgan, however, may have been able to use
the evidence as leverage to obtain a favorable plea agreement for the
company with the government at Norris’s expense. The plea agreement certainly reflects the corporate advantage given its cooperation
with the government.186
C. How Law and Ethics Favor Corporate Superiority
1. Legal Theory Favoring the Entity
Although the Norris case has its idiosyncrasies, the legal theory
presented in this case with respect to attorney-client privilege in the
corporate sphere is not unique.187 In several recent cases in which a
corporate internal investigation has provided the government a clear
basis for a prosecution of executives and employees, those individual
employees and executives have argued that the attorney conducting

185 See Norris, 722 F. Supp. 2d at 635–37.
186 Morgan Crucible Company pleaded guilty in 2002 to tampering with witnesses and
destroying document,s and paid a fine of one million dollars. See Press Release, Department of Justice, Former CEO of the Morgan Crucible Co. Found Guilty of Conspiracy to
Obstruct
Justice
( July
27,
2010),
http://www.justice.gov/atr/public/press_releases/2010/260826.htm.
Morganite
Inc.
pleaded guilty to fixing prices, paying a ten million dollar fine. Id. The plea agreement
outlines the company’s agreement for cooperation, although it explicitly excludes Norris
and three others from being required to cooperate with the government as part of this
agreement. See Plea Agreement at 12–17, United States v. Morganite, Inc., No. 02-733 (E.D.
Pa. Nov. 4, 2002).
187 See Lucian E. Dervan, Overcriminalization 2.0: The Symbiotic Relationship Between Plea
Bargaining and Overcriminalization, 7 J.L. Econ. & Pol’y 645, 647–48 (2011) (discussing the
“novel and creative use of the obstruction of justice laws” in the Computer Associates prosecution).
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the investigation was serving as the individual’s own counsel.188
Courts, however, adhere to the principle that “corporate officers and
directors may not claim a privilege for communications made to
counsel in their corporate capacities,”189 favoring the position that
counsel represents the corporation and not the individuals who provided counsel with evidence as part of an internal investigation. Individuals do not appear to make the alternative argument that, although the lawyers may have represented the company exclusively,
there was an implied understanding that the company would not disclose the individual’s statements to the government without the individual’s agreement, or that the employment relationship otherwise
required the company to consider the individual’s interests in deciding whether to waive privilege.
Courts routinely reference the Bevill decision in holding that the
entity has the power to control the release of the privilege between
the entity and the corporate constituent.190 Individual employees,
thus, are faced with the impossible task of proving that counsel represented them individually.
For example, the statements of three former employees of AOL
Time Warner, who had been interviewed by general and retained
counsel, were found not to be privileged.191 This was despite the fact
that the individuals believed “that the information [they] disclosed to
the investigating attorneys was privileged under the common interest
doctrine.”192 The U.S. Court of Appeals for the Fourth Circuit placed
188 See, e.g., United States v. Graf, 610 F.3d 1148, 1157 (9th Cir. 2010) (finding that a
corporate investigating attorney represented the company, and had no individual attorneyclient relationship with the company’s employees); In re Grand Jury Subpoena: Under
Seal, 415 F.3d 333, 335 (4th Cir. 2005) (denying motions to quash grand jury subpoenas
for items claimed by AOL Time Warner employees to be attorney-client privileged materials from an internal investigation). See generally Paul B. Murphy & Lucian E. Dervan, Attorney-Client Privilege and Employee Interviews in Internal Investigations, White-Collar Crime
Rep., Aug. 2006 (discussing the attorney-client privilege in internal investigations); Rosen,
supra note 146 (discussing the consequences of a company’s decision to cooperate with the
government).
189 Norris, 722 F. Supp. 2d. at 637 (citing In re Bevill, 805 F.2d at 124–25 and Maleski v.
Corporate Life Ins. Co., 641 A.2d 1, 4–5 (Pa. Commw. Ct. 1994)).
190 See, e.g., Graf, 610 F.3d at 1159; United States v. Ruehle, 583 F.3d 600, 608 n.7 (9th
Cir. 2009).
191 In re Grand Jury Subpoena: Under Seal, 415 F.3d at 335–36.
192 Id. at 337. The Fourth Circuit stated:
[W]e conclude that appellants could not have reasonably believed that the
investigating attorneys represented them personally during the time frame
covered by the subpoena. First, there is no evidence that the investigating attorneys told the appellants that they represented them, nor is there evidence
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the burden on the corporate constituents to prove that their statements were privileged.193
The possible consequences of denying attorney-client privilege to
individual employees are not limited to the government’s use of the
individuals’ statements against them. Individuals who provide false
statements to corporate counsel may be prosecuted for obstruction of
justice when counsel in turn conveys those statements to the government. For example, in the highly publicized Computer Associates investigation, the government prosecuted the former CEO and chair of
the board under an obstruction of justice statute for acts that included allegedly lying to the corporation’s private outside counsel who was
conducting an internal investigation.194 The case was never reviewed
by the appellate court because it was resolved via plea agreement.195
The government’s legal theory may be fair when the employee
understands that the company intends to provide the employee’s
statements to the government. But the company is unlikely to make
this intention plain because doing so places the attorney-client privilege at risk as the ambiguous communication might not be considered confidential.196 Additionally, the employee may be less likely to
that the appellants asked the investigating attorneys to represent them. To
the contrary, there is evidence that the investigating attorneys relayed to
Wakeford the company’s offer to retain personal counsel for him at the company’s expense, and that they told John Doe 1 that he was free to retain personal counsel. Second, there is no evidence that the appellants ever sought
personal legal advice from the investigating attorneys, nor is there any evidence that the investigating attorneys rendered personal legal advice. Third,
when the appellants spoke with the investigating attorneys, they were fully
apprised that the information they were giving could be disclosed at the
company’s discretion. Under these circumstances, appellants could not have
reasonably believed that the investigating attorneys represented them personally.
Id. at 339–40.
193 Id. at 338–39.
194 See United States v. Kumar, 617 F.3d 612, 618 (2d Cir. 2010) (“Specifically, the government alleged that Kumar, in an effort to cover up the existence of the 35-day month
practice, lied to [Computer Associates’ (“CA’s”)] outside counsel, instructed CA’s general
counsel to coach CA employees to lie, authorized CA’s general counsel to pay a $3.7 million bribe to an individual to procure his silence, and lied to FBI agents and others during
his interview at the [U.S. Attorney’s Office].”).
195 Id. at 619–20.
196 It is a necessary element of the privilege that statements be made in confidence to
counsel for the purpose of legal assistance. Giesel, supra note 32, at 123 n.55 (quoting
Wigmore, supra note 133, § 2292). If the lawyer’s intended role is to serve as a mere conduit—for example, to convey the information to a third party—then there is no expectation of confidentiality, and hence no privilege, from the outset. See id.
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cooperate with counsel if there is an indication that the statements
may eventually be evidence used against him or her.
Further, the employee may expect not only confidentiality but
also loyal and competent advice. For example, an employee of the
Stanford Group Company sued for malpractice the law firm and
partner she thought was representing her individually before the
SEC.197 Her complaint claimed that the attorney was representing the
interests of the Stanford Companies, a company executive, and the
attorney and his law firm, and that as a result of this conflicting representation, her interests were not protected and she was criminally
charged.198 Thus, the consequences of a legal theory favoring the entity can be severe for the individual caught up in an internal investigation.
2. Ethical Considerations
Although ethics rules require clarity when lawyers are dealing
with an unrepresented party, the corporate standards appear to favor
the entity’s interest in access to and control over its employees’ information. Rule 4.3 of the ABA’s Model Rules of Professional Conduct
requires lawyers generally to make “reasonable efforts to correct the
misunderstanding” if an unrepresented person misunderstands the
197 Plaintiff’s Original Petition at 2–3, Pendergest-Holt v. Stanford Grp. Co., No. 200922392 (N.D. Tex. Apr. 9, 2009). The employee claimed that the evening prior to meeting
with her, the law firm partner “had solicited a multi-million dollar retainer from Allen
Stanford to represent him personally.” Id. at 5.
198 See Plaintiff’s First Amended Complaint at 4, Pendergest-Holt v. Sjoblom, No. 3:09cv-00578 (N.D. Tex. Mar. 30, 2009). This case was eventually dismissed without prejudice.
Lisa A. Cahill, Cases Highlight Minefield in Internal Investigations, N.Y. L.J., May 21, 2009, at 4,
9. The complaint stated:
[D]uring the sworn oral testimony, [the attorney] gave contradictory answers
about whether, as an attorney, he represented Plaintiff by stating: ‘I represent
the company Stanford Financial Group and affiliated companies,’ while contradicting that very statement, by also informing Plaintiff and the SEC, on the
record, as follows:
Q. Just so we’re clear. As I understand your statement, you do not
as far as you’re concerned, represent the witness here today?
A. I represent her insofar as she is an Officer or director of one of
the Stanford affiliated companies.
Plaintiff’s First Amended Complaint, supra, at 6 (emphasis in original.); see also Plaintiff’s
Original Petition, supra note 196, at 6; Cahill, supra, at 9; Ashby Jones, Did Pendergest-Holt
Lawyer Up Too Late?, Wall St. J. L. Blog (Mar. 4, 2009, 8:56 AM),
http://blogs.wsj.com/law/2009/03/04/did-pendergest-holt-lawyer-up-too-late/.
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role of the attorney.199 Specifically, the attorney must clarify his or her
role when dealing with corporate constituents.200 But at the same
time, the rule presumes that corporate counsel represents the company exclusively. Rule 1.13, which governs corporate representation,
begins with the statement that “[a] lawyer employed or retained by an
organization represents the organization acting through its duly authorized constituents.”201 This sentence is matched in the Restatement
of Law Governing Lawyers, which states that “[w]hen a lawyer is employed or retained to represent an organization: (a) the lawyer represents the interests of the organization as defined by its responsible
agents acting pursuant to the organization’s decision-making procedures.”202 Both ethics rules emphasize corporate counsel’s relationship to the entity over counsel’s relationships with the entity’s constituents.
199 Model Rules of Prof’l Conduct R. 4.3 (2009). The rule states:
In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the
lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding. The lawyer shall not give legal advice
to an unrepresented person, other than the advice to secure counsel, if the
lawyer knows or reasonably should know that the interests of such a person
are or have a reasonable possibility of being in conflict with the interests of
the client.
Id.
200 Id. R. 1.13(f). Subsection (f) of Rule 1.13 states:
In dealing with an organization’s directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain the identity of the
client when the lawyer knows or reasonably should know that the organization’s interests are adverse to those of the constituents with whom the lawyer
is dealing.
Id. A different provision of the Model Rules, which applies to lawyers who represent multiple constituents in a corporation, states that although this is possible, it is subject to the
conflict rule. See id. R. 1.13(g).
201 Id. R. 1.13(a).
202 Restatement of Law Governing Lawyers § 96(1) (2000) (first subsection). The
second subsection of this rule provides that this is qualified when the lawyer:
knows of circumstances indicating that a constituent of the organization has
engaged in action or intends to act in a way that violates a legal obligation to
the organization that will likely cause substantial injury to it, or that reasonably can be foreseen to be imputable to the organization and likely to result in
substantial injury to it, the lawyer must proceed in what the lawyer reasonably
believes to be the best interests of the organization.
Id. § 96(2).
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Additionally, the rules do not require corporate counsel to clarify
the company’s relationship to the constituent, to disclose the company’s intention to assist the government, or otherwise to provide information needed to dispel misconceptions and allow the employee
to make an informed decision whether to speak to counsel. Although
other ethics rules can also come into play here,203 those rules do not
instruct corporate counsel to notify corporate constituents that the
information they provide as part of an internal investigation can and
likely will be used against them and will not be protected by an attorney-client privilege.204 Nor do they require corporate counsel to let
employee constituents know that the entity may barter their information for its own corporate benefit. There is also no ethics requirement that the investigating attorney offer legal counsel to the constituent or suggest that the constituent should have counsel.
III. Court Considerations in Leveling the Playing Field
Scholars have explored the contours of the Bevill test and have
noted its deficiencies, focusing on the question of when an individual
establishes an attorney-client relationship with corporate counsel.205
Professor Grace M. Giesel, for example, has called for enhanced clarity between lawyers and individual employees within the corporation,
including having a written record that memorializes the disclosures
regarding representation of the investigating attorney.206 Others have
addressed the general unfairness of the government’s ability to extract privilege waivers from corporations,207 critiquing the various DOJ
203 See, e.g., Model Rules of Prof’l Conduct R. 8.4(c) (2009) (“It is professional
misconduct for a lawyer to . . . engage in conduct involving dishonesty, fraud, deceit or
misrepresentation.”).
204 See, e.g., id. Rs. 1.13, 4.3, 8.4.
205 See, e.g., Cummings, supra note 5, at 675–76, 678–81 (analyzing the theoretical basis
for the attorney-client privilege); Giesel, supra note 32, at 151–58 (discussing the cases that
have used Bevill in finding that the investigating attorney represented the corporation as
opposed to the individual).
206 Giesel, supra note 32, at 164–68. Professor Susan B. Heyman has suggested that a
“bottoms-up” approach, focusing on the individual, would be beneficial. Heyman, supra
note 29, at 167–69.
207 See Lance Cole, Revoking Our Privileges: Federal Law Enforcement’s Multi-front Assault on
the Attorney-Client Privilege (and Why It Is Misguided), 48 Vill. L. Rev. 469, 484, 515 (2003)
(discussing the values of the attorney-client privilege); Christopher T. Hines, Returning to
First Principles of Privilege Law: Focusing on the Facts in Internal Corporate Investigations, 60 U.
Kan. L. Rev. 33, 84 (2011); Gregory C. Sisk & Pamela J. Abbate, The Dynamic Attorney-Client
Privilege, 23 Geo. J. Legal Ethics 201, 202–04 (2010) (discussing the attorney-client privilege in many different contexts). But see Julie R. O’Sullivan, Does DOJ’s Privilege Waiver Policy
Threaten the Rationales Underlying the Attorney-Client Privilege and Work Product Doctrine? A Pre-
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memoranda pertaining to benefits available to a company for providing attorney-client privileged information.208
Our focus, in contrast, is on how the Upjohn decision and other
attorney-client privilege cases fail to recognize today’s reality in which
the entity may have multiple concerns in an internal investigation.
Maintaining the confidentiality of the internal investigation may or
may not be the route eventually taken by the corporation. A corporation may also change its position, starting initially with the protections
provided by Upjohn, but later wishing to waive those restrictions to secure a resolution favorable to the company.
It is important to recognize the legitimacy of internal investigations, which may expose criminal conduct, but it also is important to
eliminate deceptive and coercive conduct on the part of corporations.
This is particularly difficult, as the unfair conduct may come to light
only in an after-the-fact court hearing that is held when an employee
is charged with criminal conduct and then seeks to assert the privilege
regarding statements made during an internal investigation.
Offered here is a model for resolving an individual constituent’s
claim that his or her statements to corporate counsel are covered by
the attorney-client privilege. It is meant to incentivize corporations to
act fairly throughout the process, even when the investigation is unregulated and private. After-the-fact court monitoring, in the context
of deciding privilege claims, would provide “expressive rhetoric” to
companies to proactively adhere to conduct that is non-coercive and
non-deceptive.209
liminary “No,” 45 Am. Crim. L. Rev. 1237, 1238–39 (2008) (responding to claims of the
demise of the attorney-client privilege and noting the power imbalance between corporations and the government). A strong coalition has developed to protect the attorney-client
privilege in the corporate setting. See ABA Task Force on Attorney-Client Privilege,
supra note 5, at 1–2 (describing the coalition’s work to influence U.S. Sentencing Commission and DOJ policy); Memorandum, Coalition to Preserve the Attorney-Client Privilege,
Comprehensive Reform Still Critically Needed to Protect Attorney-Client Privilege and
Employee
Legal
Rights
( Jan.
14,
2009),
http://www.nacdl.org/WorkArea/DownloadAsset.aspx?id=17443 (listing organizational
members of the Coalition to Preserve the Attorney-Client Privilege).
208 See Copeland, supra note 81, at 1210–37 (discussing the Attorney-Client Privilege
Protection Act of 2009 and the history of different DOJ memoranda). Although, the
Thompson Memorandum has been modified to remove the incentive for a corporation to
give attorney-client privileged material to the government, Professor Heyman has noted
that the “top-down” practice still has coercion and waiver as an aspect of its practical application. Heyman, supra note 29, at 169.
209 See Dan M. Kahan, What’s Really Wrong with Shaming Sanctions, 84 Tex. L. Rev. 2075,
2081–86 (2006) (arguing that laws that are “perceived as affirming the values of only some
cultural perspectives and as denigrating others” are vulnerable to being overturned);
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This Part describes three aspects of this model, all of which arise
in the context of the attorney-client privilege. First, a conceptual
model of fair dealing needs to be at the forefront of corporate conduct when there is an interaction between the corporation and the
individual as part of an internal investigation.210 Second, courts evaluating the corporate-individual relationship need to go beyond the
constricted approach offered by courts using the Bevill test or similar
methods that favor the entity without full examination of the circumstances of a particular case.211 Suggested here are a constellation of
different considerations that could be used by courts in deciding who
will be allowed to maintain an attorney-client privilege. Finally, the
burden of proof should be placed on the entity to show that it has
treated its employee constituents fairly.212 All three aspects of the proposed model emphasize the need, decades after Upjohn, to reflect upon the reality of a modern-day internal investigation.
A. Conceptualizing Corporate Fair Dealing
Courts are quick to adopt a Bevill approach without examining
how the corporation’s internal investigation differs from the classic
approach embodied in the Upjohn case. To evaluate this landscape
properly, two questions need to be examined. First, how should the
corporation and its lawyer conduct themselves at the outset to make it
clear whether the corporation is aligned with its individual constituents?. Second, if the entity fails to clarify its role, how should courts
evaluate the corporate dynamic for purposes of attorney-client privilege and representation by counsel? The essence of this discussion is
the role of fair dealing by the entity to its corporate constituent.
Corporations should have a duty of fair dealing with their employees. General employment law provides that “[e]mployers must
realize that if they are going to reap the profits and rewards of employee loyalty and enhanced workmanship which are coaxed by implied promises made to the workforce, then such employers must be
held to their word.”213 This provides an implied “covenant of good
Gilchrist, supra note 144, at 62–63 (“Maintaining the expressive value of criminal prosecutions . . . . means structuring a system of liability, prosecutorial discretion and criminal
penalties that express clear condemnation where it is appropriate to do so.”).
210 See infra notes 213–221 and accompanying text.
211 See infra notes 222–242 and accompanying text.
212 See infra note 243 and accompanying text.
213 Price v. Fed. Express Corp., 660 F. Supp. 1388, 1392–93 (D. Colo. 1987) (discussing
the corporation’s obligations to its employees).
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faith and fair dealing,” which includes not creating or exploiting a
misperception.214 Although employment contracts may provide for
duties of good faith and fair dealing, only a minority of states have
allowed terminated employees to succeed with claims that the employer owes the employee a duty of good faith and fair dealing absent
such a contractual provision.215
This employment theory is not explicitly replicated in corporate
law with respect to the corporation’s duties to its constituents. Although directors and officers of a corporation have duties of fair dealing to the corporation and its stockholders,216 these fiduciary duties
are not manifested in corporate law for the corporation’s dealings
with its employees. Likewise, individual employees of an entity have
duties of fair dealing to the entity, but the reverse is less certain without turning to basic employment principles.217
Corporate counsel conducting an investigation may have, or appear to have, a common interest with corporate executives and employees. But counsel also is often caught between his or her allegiance
to, and representation of, the entity and the practical need to counsel
and acquire information from corporate executives and employees.
Corporate investigating counsel is caught in what one court termed “a
potential legal and ethical mine field.”218
Particularly troubling is the predicament of the corporate executive or employee who has been working closely with in-house counsel
over a period of years. A trust relationship may have developed between the parties, as it may be a common practice for corporate counsel to obtain information from the constituent on various corporate
matters. In an Upjohn world, the counsel and the individual work together for the benefit of the company. In today’s reality, however, the
employee or corporate executive can now find him- or herself suddenly pitted against the corporation and its counsel whom he or she
once thought of as the person encouraging the sharing of infor214 Id.
215 James J. Brudney, Reluctance and Remorse: The Covenant of Good Faith and Fair Dealing
in American Employment Law, 32 Comp. Lab. L. & Pol’y J. 773, 773–74 (2011); see, e.g., Fortune v. Nat’l Cash Register Co., 364 N.E.2d 1251, 1255–56 (Mass. 1977) (holding that even
though a terminated salesperson’s contract was at-will, the employer owed the individual
an implied covenant of good faith).
216 See Brown, supra note 16, at 8 n.11 (describing officers’ duty of fair dealing to the
corporation and shareholders).
217 See Brudney, supra note 215, at 794 (noting that employees’ duty of loyalty is derived from a master-servant framework rather than a theory of mutual responsibility).
218 In re Grand Jury Subpoena: Under Seal, 415 F.3d 333, 340 (4th Cir. 2005).
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mation in a trusting relationship. Yet, the individual constituent may
be unaware, because of his or her longstanding relationship with
counsel, that their interests now differ.
Counsel may attempt to alleviate any concern by providing warnings to the employee. These warnings, referred to as Upjohn warnings,219 fail to negate the fact that the corporation will still try to secure information from its employees that may ultimately be harmful
to them.220 These Upjohn warnings should not be accepted as alleviating the direct conflict that the corporation has with its constituents.221
In many cases, the individual employee will perceive that the corporation’s lawyer represented him or her in the past. Even if the lawyer
advises that he or she is now representing only the company, the individual will expect some loyalty. One would not be allowed to move
from defending a criminal client to then prosecuting the defendant.
The conflict remains and cannot be avoided by language offered by a
coercive party, an employer who may eventually barter the information for its own benefit. Even if the employee does not expect loyalty from the corporation’s lawyer, the employee will expect loyalty
219 Despite being called “Upjohn warnings,” Upjohn did not deal with warnings to employees at all. Giesel, supra note 32, at 110 n.2. According to practitioners’ literature, the
warnings should include: a warning that the attorney represents the company and not the
employee; a warning that the attorney does not represent the employee’s interests; a warning that although the conversation is protected by attorney-client privilege, privilege belongs to the company, not the employee; and a warning that the company will decide
whether to waive the privilege, including whether to give the information to third parties.
See, e.g., Campbell & Beaudette, supra note 9, at 7.
220 As is common to police agencies, providing Miranda warnings can result in not receiving desired information. See Miranda v Arizona, 384 U.S. 436, 516–17 (1966) (Harlan,
J., dissenting). Hearing that one is entitled to counsel or that statements can be used
against oneself may cause a suspect to choose silence or to retain a lawyer. See id. Obviously,
a major difference in the corporate setting is that the investigating corporate counsel has
not been schooled by and is not a direct part of a police agency. Another major difference
is that unlike a police investigative agency that is meeting the defendant for the first or
second time, there may be a longstanding relationship premised upon the attorney-client
privilege between the corporate investigating counsel and the employee. It may be only
now, during the internal investigation, that criminal misconduct is alleged, and it is not in
the individual’s benefit to have this alliance with the corporation.
221 The conflicting position of internal investigating counsel is recognized in legal
scholarship, matching the growing body of practitioner literature instructing investigating
counsel to give Upjohn warnings when speaking with individual employees. See Cindy A.
Schipani, The Future of the Attorney-Client Privilege in Corporate Criminal Investigations, 34 Del.
J. Corp. L. 921, 949, 954–60 (2009) (discussing the modern-day attorney-client privilege in
light of deferred prosecution agreements and cooperation); John E. Sexton, A PostUpjohn Consideration of the Corporate Attorney-Client Privilege, 57 N.Y.U. L. Rev. 443, 465 &
n.93 (1982) (noting the attorney’s potential conflict of interest stemming from disparate
corporate and employee interests).
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from the corporation. The Upjohn warnings do not advise the employee that the corporation’s interests are potentially adverse and that in
exchange for leniency, the corporation may assist the prosecution by
conveying the employee’s communications, thereby facilitating a
prosecution of the employee.
Recognizing a duty of fair dealing by a corporation to its individual constituents would allow courts to evaluate conflicts between the
entity and individual without summarily finding that the entity’s view
controls. The good faith of the employer in its internal investigation
would be paramount in ascertaining the rights and remedies of the
individual constituent. As a matter of fair dealing, corporations and
their attorneys conducting an internal investigation should have to be
candid about whether the corporation intends to cooperate with the
government and the resulting risks to the employees. When the corporation leads its employees to understand that their interests are
aligned with those of the entity, the corporation assumes an implied
duty not to waive the privilege with regard to the employees’ communications without their consent, or at least fairly to consider the employees’ interests in deciding whether to waive the privilege.
This suggested approach is not without concerns. Obviously, the
use of a conceptual standard comes at the risk of diminishing reliability and consistency. The existing Bevill standard, which essentially
places the decision to waive attorney-client privilege in the hands of
the corporation, offers certainty that cannot be replicated with either
a conceptual or multi-faceted approach.
B. A Multi-Faceted Approach
An entity’s failure to clarify properly its role at the initial stages of
the corporate internal investigation or to designate whether it is
aligned with its employeeshould weigh heavily in determining whether the corporation can unilaterally waive the privilege and provide its
employee’s statements to the government. In these situations, courts
may need to evaluate the corporate dynamic for purposes of attorneyclient privilege claims. It is important when scrutinizing the entityconstituent relationship that courts not summarily find corporate superiority to the detriment of the individual.
Rather, courts need to examine a host of factors when considering the investigating corporate counsel’s role in conjunction with the
rights of the individual employee. This section offers several considerations for a court to use in determining whether the corporation and
its constituents are aligned or in conflict. Although this multi-faceted
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approach may offer some reliability and consistency to this process, it
is important to note that there is no formula or quantitative analysis
with which to provide definitive clarity. Rather, a fact-specific approach is warranted, and these factors are merely attributes for courts
to consider in balancing corporate and individual interests.
1. Guilt of the Corporate Constituent
Some may argue that the disintegration of the corporateemployee relationship is warranted in situations in which the individual has deliberately committed criminal conduct that imposes liability
on the corporation. One cannot, however, assume that the corporate
constituents act solely for individual benefit and thus should be the
subject of a criminal prosecution. Obviously, within organizations
there can be rogue employees who act criminally for personal motives. But there also can be employees who receive no personal benefit
and may be committing criminal acts solely to benefit the corporation.222 Achieving corporate demands in a difficult market is not an
unrealistic possibility.223 The superior negotiating position of the corporation, however, allows it to negotiate a benefit to the detriment of
the less culpable party—the individual who has no motive other than
to enhance the entity’s position in the market.
Thus, omitted from the existing court’s review process is the culpability of the individual. Individuals who act merely to benefit the
corporation and receive no personal incentives should not be placed
in an inferior position on issues such as attorney-client privilege. Corporations should also protect individuals who act improperly because
of their strong allegiance to the company.
2. Culpability of the Corporate Entity
Equally likely is a corporate culture that breeds criminal conduct.
Although prosecutorial discretion provides prosecutors with the ability to prosecute, reach a plea agreement, defer prosecution, or reach
a non-prosecution agreement, the assessment of the evidence used in
222 See, e.g., Podgor, Educating Compliance, supra note 50, at 1525 n.14 (noting the case
of Jamie Olis who received no monetary benefit from his alleged criminal conduct on
behalf of his company, Dynegy).
223 See Mary Kreiner Ramirez, The Science Fiction of Corporate Criminal Liability: Containing
the Machine Through the Corporate Death Penalty, 47 Ariz. L. Rev. 933, 964–66 (2005) (discussing corporate culture and how employees may have to “navigate through the political,
economic, socio-cultural, physical, and technological demands of regulators”).
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making the determination may be skewed when provided by a corporate entity that has resources beyond an individual employee.224 Corporate counsel’s allegiance to the corporation will make him or her
advocate for prosecutors to use their prosecutorial discretion to minimize corporate liability. In contrast, the unrepresented or poorly represented employee may not be able to make as strong a case as the
entity.
Therefore, considering the culpability of the corporation is just
as important as looking at the culpability of an individual employee.
The corporation that has a criminal “ethos”225 and wishes to throw its
constituents to the prosecution to protect the entity should receive
less protection than a corporation with a strong compliance program
that was not adhered to by a small number of rogue employees.
3. Corporate Willful Blindness
Likewise, a corporation that opts for willful blindness and fails to
investigate wrongdoing among its constituents should not be allowed
to then turn on these same individuals when it initially took a laissezfaire approach to governing internal conduct. Knowledge of corporate or individual misconduct may be found when an individual or
corporation is willfully blind. The Model Penal Code describes
“knowledge of the existence of a particular fact” to include a situation
in which “a person is aware of a high probability of [the fact’s] existence, unless he actually believes that it does not exist.”226 Most recently, in the 2011 patent infringement case, Global-Tech Appliances, Inc. v.
SEB S.A., the U.S. Supreme Court ruled that willful blindness requires
that “(1) the defendant must subjectively believe that there is a high
probability that a fact exists and (2) the defendant must take deliberate actions to avoid learning of that fact.”227
An entity that puts its head in the sand228 and avoids knowing the
truth of criminal conduct occurring within the company should bear
224 See, e.g., Schipani, supra note 221, at 961 (“[P]rosecutors have considerable discretion in determining when, whom, how, and even whether to prosecute for violations of
federal criminal law.” (internal quotation marks omitted)).
225 Pamela H. Bucy, Corporate Ethos: A Standard for Corporate Criminal Liability, 75 Minn.
L. Rev. 1095, 1099–1101 (1991) (discussing how one should examine the “corporate
ethos” in determining the standard of criminal liability).
226 Model Penal Code § 2.02(7) (1985).
227 131 S. Ct. 2060, 2068, 2070 (2011).
228 See United States v. Giovannetti, 919 F.2d 1223, 1228–29 (7th Cir. 1990) (discussing
willful blindness, which is known as the “ostrich” defense). But see United States v. Black,
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greater liability than an individual who honestly thinks his or her
conduct is legal and acceptable under corporate norms. Courts,
therefore, might consider whether the entity was willfully blind in ascertaining whether the constituent had a trust in the entity and corporate counsel that created an attorney-client relationship.
4. High Managerial Agent or Low-Level Employee
Courts should also consider the placement of the individual in
the corporate structure. A high-level managerial agent is more likely
to interact with corporate counsel.229 In contrast, a lower level employee may not even know the identity of corporate counsel, not to
mention that the company even has corporate counsel.
Whereas corporate criminality is typically premised upon respondeat superior, the Model Penal Code takes a minority approach and
also considers whether the alleged criminal act related to a member
of the board of directors or a “high managerial agent acting in behalf
of the corporation within the scope of his office or employment.”230
Although high managerial agents should likely assume a greater culpability for knowledge of corporate acts, they also are more apt to secure legal guidance. Thus, the placement of the individual within the
company may be indicative of his or her interaction with corporate or
investigating counsel, such as whether there has been a reliance on
counsel and the entity in accord with the perception of the individual
constituent.231

530 F.3d 596, 604 (7th Cir. 2008) (clarifying that ostriches really do not bury their heads in
the sand when frightened).
229 See Michael L. Waldman, Beyond Upjohn: The Attorney-Client Privilege in the Corporate
Context, 28 Wm. & Mary L. Rev. 473, 494 (1987) (“[L]awyers are involved intimately with
company management and operations.”).
230 See Model Penal Code § 2.07(1)(c) (1985). The Model Penal Code also states that
“high managerial agent” means an officer of a corporation or an unincorporated association, or, in the case of a partnership, a partner, or any other
agent of a corporation or association having duties of such responsibility that
his conduct may fairly be assumed to represent the policy of the corporation
or association.
Id. § 2.07(4)(c).
231 A neutral investigation is usually conducted by attorneys that are not within the office of corporate counsel. Outside counsel is typically hired to assure a thorough and conflict-free investigation.
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5. Prior Involvement with Corporate Counsel
An examination of the employee’s prior involvement with corporate counsel may also provide information that allows a court to ascertain whether the employee properly relied on the corporate counsel
as being his or her own when the corporate constituent was cooperating with the internal investigation. Some of the questions one might
ask here are: Did counsel routinely appear with the individual at regulatory hearings? Did counsel often meet with the individual to work
on legal matters such as answering interrogatories in civil matters?
Who was at counsel’s side when he or she appeared in a court hearing? Did the constituent often turn to counsel seeking answers to corporate policy questions?
When individuals routinely turn to counsel for legal advice, it can
set a tone that said counsel is representing the individual in addition
to the corporate entity. Looking at the relationship between the constituent and corporate counsel can offer clues as to whether an attorney-client relationship actually existed. More importantly, it can also
provide evidence of whether the individual constituent rightfully relied on the existence of an attorney-client bond.
6. Size and Structure of the Entity
Corporations with many employees are treated differently for
purposes of sentencing than entities with fewer employees. For example, larger organizations are expected to “devote more formal operations and greater resources in meeting the requirements” or applicable guidelines than are smaller organizations.232 As a result, larger
companies receive a greater culpability score. Similarly, organizations
that tolerate criminal activity are assessed at different levels depending on the number of employees; an entity with a higher number of
employees will receive a greater culpability score than an entity with
fewer employees.233 Using this analysis, it would seem appropriate to
consider the size of the organization in determining whether the corporation should bear the brunt of the criminality and whether counsel should be more focused on compliance in the larger corporate
setting.
232 U.S. Sentencing Guidelines Manual § 8B2.1 cmt. n.2(C) (2011).
233 See id. § 8C2.5. Differences in the culpability score are based on factors of whether
there are more than ten, fifty, two hundred, one thousand, or five thousand employees. Id.
“[T]olerance of the offense by substantial authority personnel” that is “pervasive throughout the organization” can also influence the culpability score. Id.
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Equally important is whether the corporation is a public company subject to SEC compliance or a small, closely held corporation that
is family run. In a closely held corporation, it may be more difficult to
ascertain exactly who counsel is representing. This suggests that perhaps a different standard with respect to the attorney-client privilege
should be used for closely held companies.234
7. Expansiveness of the Company
Corporations that have many domestic or foreign offices may
raise additional considerations. Do employees routinely need to advise counsel of activities in these foreign countries? Does counsel routinely oversee the activities of corporate employees? A long standing
relationship can create reliance between the parties that is sufficiently
unique to warrant a court moving beyond the strict language found in
the Bevill standard.
Likewise, for those operating outside the United States, with little
understanding of U.S. law, it may be common for the constituents to
defer to corporate counsel. One has to wonder about the level of
knowledge of CEO Ian P. Norris. After all, he was not a citizen of the
United States and was operating in a company that was located outside this country.235 In this regard, one can ask whether it would make
an individual more likely to rely on the corporate counsel where operating as part of an international organization?
On the other hand, a large company with many different offices
may be very removed from corporate counsel, leaving less of a connection to counsel to establish a relationship that would lead to reliance on the part of the employee that he or she was being represented by the counsel and corporation.
8. Crime Involved
One cannot assume that all crimes should be treated the same
when determining whether corporate counsel was aligned with its
corporate constituent. Some crimes may be more personally focused
whereas others may be more corporate. For example, the Foreign
Corrupt Practices Act requires the involvement of a public compa-

234 Paul J. Sigwarth, Note, It’s My Privilege and I’ll Assert It if I Want To: The Attorney-Client
Privilege in Closely-Held Corporations, 23 J. Corp. L. 345, 356–64 (1998) (discussing the
uniqueness of a closely held corporation for purposes of the attorney-client privilege).
235 See supra notes 155–160 and accompanying text.
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ny.236 Antitrust crimes also can offer a corporate setting.237 In contrast,
a perjury charge is personal to an individual.238 Other crimes may
cross into both the corporate and personal spheres.239 For example,
companies as well as individuals have been charged with the crime of
obstruction of justice.240
Looking at the specific crime may offer some guidance. If the
crime is specific to the person, one has to wonder why corporate
counsel might be accompanying that person to the grand jury. Alternatively, a corporate charge under the Sherman Act may indicate that
counsel is there to represent the company.
Here again, this factor alone does not offer conclusive guidance
in determining if the corporation’s actions are consistent with the interests of its constituents. But using this factor in examining the totality of the circumstances may provide insight as to the role of the investigating counsel relative to the entity’s constituents.
9. Entity’s Efforts to Dispel the Perception that Counsel Represents
the Individual
In civil matters, the perception of the client can play a crucial
factor in determining the existence of an attorney-client relationship.
Some courts use contract law, others tort law, and finally some examine both disciplines.241 Reasonable reliance can be a key component
in determining whether an attorney-client relationship was formed
through negligence.242
Noticeably, in the corporate context courts are reluctant to consider these factors, adhering instead to a corporate bias that labels
counsel as representing the corporation. In this regard, corporate efforts to dispel the individual’s perception that counsel is representing

236 15 U.S.C. §§ 78m, 78dd-1–dd2, 78ff (2006).
237 See id. § 1 (making restraint of trade illegal).
238 See 18 U.S.C. § 1621 (2006).
239 For example, the Racketeered Influenced and Corrupt Organization Act (RICO)
offers a host of state and federal offenses that can serve as predicate acts for a RICO
charge. See id. §§ 1961–1963.
240 See, e.g., Arthur Andersen LLP v. United States, 544 U.S. 696, 702–03 (2005) (company charged with obstruction of justice); United States v. Stewart, 433 F.3d 273, 279 (2d
Cir. 2006) (individual, Martha Stewart, charged with obstruction of an agency proceeding).
241 See Martyn, supra note 154, at 919–20 (discussing how courts find attorney-client relationships).
242 See id. at 919.
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them personally should be factored into the court’s analysis of the
dynamic between counsel and its constituent.
When counsel gives clear Upjohn warnings—which include a strict
statement that counsel’s role is limited to protecting the corporation’s
interests and obtaining written acknowledgment that counsel does
not represent the individual—the Upjohn warnings would weigh in
favor of the entity’s claim that it did not represent the individual constituent. The entity would have strong evidence that its constituent’s
perception of an attorney-client relationship was unfounded when the
constituent was given documentation explicitly showing that he or she
had been fully apprised that counsel solely represented the entity.
That said, a written statement should not be conclusive of a finding that counsel did not represent a corporate constituent. One could
easily envision an employee being coerced to sign such documentation under fear of being fired. Upjohn warnings should not be a proxy
for alleviating corporate liability, but rather should be one factor that
a court might consider. Looking at the totality of the circumstances is
important to truly ascertain the voluntariness of such a document and
the circumstances surrounding its endorsement.
Moreover, even the conventional Upjohn warnings do not dispel
an individual employee’s expectation of loyalty from a corporation’s
lawyer with whom he or she has had past dealings. Nor do the warnings dispel the individual’s belief that there is a unity of interest between the individual and the corporation and that the corporation
will treat the individual fairly in its dealing with the government. A
court should consider the employee’s reasonable expectations that
the corporation and lawyer will look out for the individual’s interests
in assessing whether the corporation has met its obligations of fair
dealing.
10. Other Factors
Although many considerations are noted here, it is important to
recognize that no list can exhaust all the possible considerations that
might reflect whether the corporation has acted in good faith with its
constituents. Courts need to think about all the factors outlined here,
but also must be open to other factors that might be offered by the
parties.
There is a cost to a multifaceted approach in that it limits consistency and reliability. Different courts may find that specific circumstances warrant different resolutions. As with all legal decision making, the addition of more factors may result in less predictability. But
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this downside is surpassed by the fact that these factors will allow
courts to evaluate all circumstances and provide a more balanced approach than the existing methodology.
C. Burden of Proof
An additional point that can level the playing field so that courts
do not summarily side with corporations without consideration of the
circumstances would be to adopt a burden of proof that places the
onus on the corporation to show why it is fair for the corporation unilaterally to control the attorney-client privilege. The existing Bevill
approach places the burden on individuals to prove that counsel was
representing them personally if they wish to achieve an attorney-client
privilege.243 This framework empowers the party that least needs the
assistance. It fails to consider that the entity may have the resources
and power to assure that the employee’s argument does not survive.
So, it is not merely an examination of the constellation of factors that
is necessary, but also a recognition that the burden of proof and presumptions should not flow automatically to the entity rather than the
individual.
Conclusion
Criminal procedure jurisprudence has developed for well over a
century to establish limits on government investigators’ ability to extract confessions from individuals for use against them in criminal
prosecutions.244 The law targets both deceptive and coercive methods
of extracting admissions.245 The nineteenth century evidence law, now
largely supplanted, identified conduct that led to out-of-court admissions that were deemed insufficiently reliable to be admitted at trial.
Twentieth century constitutional case law, which developed initially
out of the due process clause and later out of the right against selfincrimination and the right to counsel, expanded beyond concerns
about reliability to protect a host of other interests.246

243 See supra notes 151–153 and accompanying text.
244 See, e.g., Miranda, 384 U.S. at 458–66 (describing the history of the privilege against
self-incrimination).
245 See id. at 448 (“[C]oercion can be mental as well as physical.”).
246 See generally Steven Penney, Theories of Confession Admissibility: A Historical View, 25
Am. J. Crim. L. 309 (1998) (detailing the “long and convoluted history” of the admissibility
of confessions).
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In recent years, analogous concerns have been raised about corporate lawyers’ methods of obtaining admissions from corporate employees for later use in criminal prosecutions. The government’s role
as an indirect participant in internal corporate investigations increases
the corporation’s superiority in the process and motivates this growing concern. The unregulated nature of corporate internal investigations exacerbates the disparity between the positions of the corporation and the individual. The practice of distancing corporate counsel
from its constituents by giving Upjohn warnings during internal investigations fails to eliminate the individual’s reasonable expectation that
his or her interests are aligned with the corporation. This failure is
particularly problematic when the corporation later uses information
it gained from its employee to achieve leniency for the corporation at
the individual’s expense.
In Upjohn, the U.S. Supreme Court held that a corporation could
claim the attorney-client privilege with respect to its lawyers’ confidential communications with corporate constituents in the context of
an internal investigation. The Court was not asked to consider, and
did not address, whether the constituent also could claim the privilege or bar the corporation from waiving the privilege, and the Court
has failed to address this question since. Lower courts have assumed,
however, that except in exceptional circumstances, the privilege is exclusively for the corporation to assert or waive, without regard to the
interests of the constituent who made the communications in question. Upjohn addressed a corporation aligned with its constituents.
This does not reflect the contemporary reality of internal investigations.
Upjohn implicitly recognized an alignment of interests between
the corporation and its employees, but it did not address whether, as a
consequence, corporate employees may assert the privilege with regard to their communications with counsel in an internal investigation. To the extent that Upjohn implied that corporations have exclusive authority to assert the privilege or to barter the individual’s
statements to the government, it should be reconsidered. The standard for determining when a corporation may waive the privilege and
disclose what its constituent communicated to corporate counsel
should take into account whether, in eliciting the individual’s statements and then seeking to disclose them, the corporation would be
violating its duty of fair dealing to the individual. If disclosure would
violate fair dealing in light of the various factors set forth in this Article, the company should not be permitted to disclose the constituent’s
statements without the constituent’s authorization.
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Courts presently use an efficient approach that can deprive corporate constituents of fairness and good faith by the company. Courts
need to expand upon the current attorney-client privilege jurisprudence to take account of a corporation’s duty to treat its employees
fairly and not to exploit them.
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INTRODUCTION

The headlines abound: "Senior Officials Indicted," "CFO
Pleads Guilty," "Employee Blows Whistle on Fraudulent
Accounting Practices." It is difficult to pick up a newspaper
today without reading of corporate scandal. From the
spectacular financial debacles of Enron, WorldCom, and
ImClone, 1 to Guidant Corporation's tragic failure to remove a
defective medical device from the market,2 corporate
misconduct appears ubiquitous. As a result of growing
public demand for accountability, a wave of criminal
prosecutions and civil enforcement proceedings is surging

1

See, e.g., UnderstandingEnron, N.Y. TIMES, Jan. 25, 2002, at A2;

Kurt Eichenwald, Andersen Guilty in Effort to Block Inquiry on Enron,
N.Y. TIMES, June 16, 2002, § 1, at 1.
2 See David S. Hilzenrath, Firm Silent as Patients Died; Device Maker
Pleads Guilty to Misleading FDA, WASH. POST, June 13, 2003, at Al;
Deadly Devices, WASH. POST, June 18, 2003, at A24 (editorial criticizing
$92 million in fines and requirement for implementation of corporate
integrity measures as inadequate punishment for Guidant Corp.'s failure
to report serious problems, including a number of deaths, allegedly caused
by a device it manufactured and marketed to treat abdominal aortic
aneurysms).
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forward against business enterprises and their managers.
The passage of the Sarbanes-Oxley Act'-including
provisions
directing
the Securities
and Exchange
Commission ("SEC") to promulgate rules requiring attorney
disclosure of corporate misconduct'-ensures that this tide
will continue to rise.
At some point, almost every organization encounters
troubling questions of real or suspected wrongdoing by
officers, directors, or employees. Sometimes there are few, if
any, repercussions. On occasion, however, unfolding events
reveal a pattern of wrongdoing so pervasive that it destroys
the organization itself and leaves many of its principals

3 President George W. Bush appointed the Corporate Fraud Task
Force in the summer of 2002. According to Attorney General John
Ashcroft, the work of the Task Force during its first six months resulted in
the initiation of more than 150 investigations by the United States
Department of Justice ("DOJ"), the filing of criminal charges against 200
individuals, and the entry of sixty guilty pleas in federal criminal
proceedings. Attorney General John Ashcroft, Remarks at United States
Department of Justice Press Conference (Feb. 25, 2003) (announcing
indictment of former Qwest officials) (transcript available at
http://www.usdoj.gov/ag/speeches/2003/022503qwestpressconference.htm).
This groundswell in criminal prosecutions of business organizations builds
on momentum gathered in the 1990s. "In recent years, corporations and
business organizations have been frequent targets of criminal
investigations at both the state and federal levels ....
The 1990s may well
be remembered as the decade when traditional business practices came to
be viewed with suspicion by law enforcement agencies." Benedict P.
Kuehne, Protectingthe Privilege in the Corporate Setting: Conducting and
Defending Internal Corporate Investigations, 9 ST. THOMAS L. REV. 651,
652 (1997). Trends in criminal prosecutions and civil enforcement
proceedings against corporations are discussed more fully infra Part II.B.
' Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (to be
codified in scattered sections of 11, 15, 18, 28, and 29 U.S.C.) See
Department of Justice Field Guidance on New Criminal Authorities
Enacted in the Sarbanes-Oxley Act of 2002 (H.R. 3763) Concerning
Corporate Fraud and Accountability (Aug. 1, 2002) (providing both a
summary of key provisions and useful insights on the DOJ's view of the
nature and prospective application of the criminal provisions of the act), at
http://www.usdoj.gov/ag/readingroom/saroxl.htm; see also infra notes 7486.
' Sarbanes-Oxley Act of 2002 § 307, 15 U.S.C.A. § 7245 (West 2003).
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facing criminal prosecution.6 In an effort to help clients
discover and deal with potentially serious misconduct,
lawyers representing corporations routinely advise their
clients to conduct internal investigations of suspected
wrongdoing.7 Prosecutors and government agencies have
encouraged this trend,8 and the highly publicized inquiries
conducted by counsel retained by the boards of Enron,
WorldCom and other major corporations9 have made the
parlance.
common
investigation"
term
"internal
Consequently, the internal investigation has become a
hallmark of corporate legal practice. 10

6

See, e.g., Press Release, United States Department of Justice, Former

Enron Chief Financial Officer Andrew S. Fastow Charged with Fraud,
Money Laundering, Conspiracy (Oct. 2, 2002), at http://www.usdoj.gov/opa/
pr/2002/October/02_crm_568.htm; Former Enron Exec Pleads Guilty,
Agrees to Pay $12 Million, 16 No. 10 WHITE-COLLAR CRIME REP. 1 (2002).
' Organizations undertake internal investigations in a wide variety of
circumstances-e.g., determining the validity of allegations of criminal
misconduct before government agents come to the door armed with search
warrants; assessing the risks posed by an ongoing government
investigation; dealing with potential environmental law infractions in time
to avoid actual harm; or investigating an employee's claims of harassment
prior to the institution of costly and disruptive litigation.
8 See infra text accompanying notes 38-43 & 173-85.
See, e.g., Report of Investigation by the Special Investigative
Committee of the Board of Directors of Enron Corp. (Feb. 1, 2002), at
Christopher Stern,
http://news.findlaw.com/hdocs/docs/enron/sicreport;
U.S. Seeks Delay in Publicationof WorldCom Report, WASH. POST, Mar.
13, 2003, at E02.
'0 Undertaking an internal investigation is not without significant
risk, however. While investigation of specific allegations of misconduct or
areas of known vulnerability paves the way for resolution of these
problems, investigators may also uncover other potentially troubling
situations that the corporation is not prepared to deal with immediately,
or even provide a road map for subsequent probes by government agents.
See, e.g., Gabriel L. Imperato, Internal Investigations, Government
Investigations, Whistleblower Concerns: Techniques to Protect Your
Healthcare Organization, 51 ALA. L. REV. 205, 211 (1999); Joseph T.
McLaughlin & J. Kevin McCarthy, Corporate Internal InvestigationsLegal Privileges and Ethical Issues in the Employment Law Context, in
CURRENT DEVELOPMENTS IN EMPLOYMENT LAw 1998, at 991, 993 (Am. Law
Inst.-Am. Bar Ass'n Course of Study, No. SD06, 1998).
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An internal investigation is an inquiry conducted by, or
on behalf of, an organization in an effort to discover salient
facts pertaining to acts or omissions that may generate civil
or criminal liability. Internal investigations are invaluable
tools for addressing a wide variety of potential sources of
corporate civil and criminal liability.11
The employee
interview is the heart of the internal investigation.12
Documents, accounting ledgers, and other corporate records
are important, but words and numbers come to life through
the stories related by real people. Talking with those who
have knowledge
of key
developments
facilitates
understanding of what happened and why better than any
other investigative tool.
For many employees, participation in an internal
investigative interview is simply one more work obligation.
For others, the investigative interview may lead to
discipline, dismissal, or even criminal charges. In the
current law enforcement environment, there is a significant
possibility that information provided by corporate
constituents in the course of internal investigative
interviews will be disclosed to prosecutors or other
government agents. United States Department of Justice
("DOJ") policy encourages prosecutors to seek disclosure of
the fruits of corporate internal investigations before deciding
whether to file criminal charges against corporate
defendants, enter into plea negotiations, or take positions
with respect to sentencing. 3
"Voluntary" corporate
disclosures often include material such as a lawyer's notes of
employee interviews and communications with counsel that
otherwise would be shielded by the corporation's attorneyclient and work-product privileges. 4 At a time when the
number of corporate prosecutions is rapidly increasing and
"
-12

See supra note 7.
See, e.g., Kuehne, supra note 3, at 679-80 ("Interviews bring color to

otherwise bland and sometimes boring documents."); Randall J. Turk, The

Interview Process, in

INTERNAL CORPORATE INVESTIGATIONS

Brian et al. eds., 2d ed. 2002).
"See infra text accompanying notes 186-210.
'4 See infra text accompanying notes 135-69.

89, 90 (Brad D.
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more than ninety percent of organizations charged with
violating federal criminal laws plead guilty,15 attorneys
conducting internal investigations may well be gathering
information likely to end up in the hands of the government.
Yet, even sophisticated employees often fail to appreciate
that corporate counsel may metamorphose into de facto
government agents.
As a result of these circumstances, lawyers who conduct
internal investigative interviews constantly confront the
inherent tension between zealous representation of their
corporate clients and fairness to corporate constituents. This
tension gives rise to significant ethical issues for lawyers
handling internal investigations for corporate clients, as well
as for prosecutors who later seek to obtain the information
these investigations uncover. For corporate counsel these
dilemmas include: when and how to disclose to an
interviewee that counsel represents the business entity, not
the individual; what to say in response to questions such as
"Do I need my own lawyer?"; and what to advise corporate
clients with respect to government demands for privilege
waivers, constituent requests for advancement of attorneys'
fees, and related issues.
Ethical dilemmas also arise with respect to the conduct of
prosecuting attorneys. A number of defense attorneys have
raised concerns about federal government policies that
effectively condition favorable treatment of corporate
defendants on waiver of the attorney-client and workproduct privileges and often encourage corporations to refuse
continued employment, advancement of legal fees, and other
support to their constituents.16 The rules of professional
responsibility in most jurisdictions address the questions
raised by internal investigations and related questions only
to a limited, and rarely adequate, extent.
1

See Kevin J. Cloherty et al., 10 Years of the Organizational

Sentencing Guidelines: The Time Is Right for Review, 16 No. 4 WHITECOLLAR CRIME REP. 1 (2002) ("[N]early all cases involving corporate
criminal defendants are resolved with guilty pleas.... ."); infra text
accompanying notes 174-75.
16 See infra text accompanying notes 186-210.
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During the last two years, both lawmakers and members
of the legal profession have lavished attention on putting in
place mechanisms to hold corporate actors accountable and
to uncover corporate misconduct. Like Sarbanes-Oxley, the
amendments to the American Bar Association Model Rules of
Professional Conduct ("Model Rules") adopted by the House
of Delegates of the American Bar Association ("ABA") in
August of 200317 focus on attorney disclosure of corporate
misconduct. 18 Like the earlier version, the amended Model
Rules offer only limited guidance to corporate law
practitioners about when and how to disclose the purpose
and possible consequences of employee interviews to
participants.
Ethical issues pertaining to internal investigations affect
the lives and careers of corporate constituents ranging from
line employees to chief executive officers. They also directly
impact public perception of lawyers at a time when lawyers
are already subject to widespread criticism that calls into
question the integrity of the legal profession and exacts a toll
on practitioners.' 9 Consequently, it is imperative for the
legal profession to address situations that threaten both
public and personal perceptions of professional integrity.
"7See Press Release, American Bar Association, ABA Adopts New
Lawyer Ethics Rules, Urges Fairness in Military Commission Trials (Aug.
12, 2003), at http://www.abanet.org/media/aug03/081203_l.html. The
relevant resolutions are available at http://www.abanet.org/leadership/
2003/journal/119b.pdf (last visited Oct. 22, 2003). The text of the amended
rules is available at http://www.abanet.org/cpr/mrpc/new-rulel-6.pdf (last
visited Oct. 22, 2003) and http://www.abanet.org/cpr/mrpc/new-rule
1-13.pdf (last visited Oct. 22, 2003).
18See id.
'9 One commentator suggests that the "foremost factor underlying the
trend toward naming lawyers as defendants in lawsuits appears to be the
failure of the professional responsibility guidelines to address problems of
modern corporate law practice." George D. Reycraft, Conflicts of Interest
and Effective Representation: The Dilemma of Corporate Counsel, 39
HASTINGS L.J. 605, 607-08 (1988). Reycraft also observes, "Today, law
firms are perceived to be more like businesses. As a result, the courts are
beginning to treat law firms like other businesses and eliminating the
aura of protection and trust that enveloped law firms in the past." Id. at
607.
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This article addresses key ethical issues pertaining to the
conduct of employee interviews in the course of internal
corporate investigations. The discussion focuses on business
corporations, but it is equally applicable to other for-profit
and not-for-profit organizations."
Part II provides
background information on developments in organizational
criminal liability over the past two decades, the importance
of
the
United
States
Sentencing
Commission's
OrganizationalSentencing Guidelines, and the concomitant
emergence of the internal investigation as an integral part of
modern corporate legal practice. Part III examines law
enforcement authorities' growing insistence on corporate
"cooperation" as a prerequisite to participation in voluntary
disclosure programs, avoidance of prosecution, and
negotiation of guilty pleas.
The principal rules of
professional responsibility applicable to employee interviews,
including changes in the Model Rules recently adopted by
the ABA in the wake of Sarbanes-Oxley and the new SEC
attorney conduct rules,2' are discussed in Part IV. Part V
looks at difficulties inherent in the application of current
professional responsibility standards in the context of
investigative employee interviews, and Part VI offers
proposed principles for revision of standards applicable to

20

National attention has focused principally on business corporations,

but other entities have proved far from immune from the focus on
institutions. Law partnerships, philanthropic organizations, and even
universities have felt the sting of penalties under the Civil False Claims
Act, 31 U.S.C. §§ 3729-3733 (2000), and other federal and state statutes.
See, e.g., M. William Salaganik, Johns Hopkins Settles False Billings Case,
BALT. SUN, Feb. 15, 2003, at 10C. For the most part, similar kinds of
considerations apply to any entity confronted with criminal or civil
wrongdoing where that entity has a separate legal existence as an

"artificial" or "juristic" person. See

MODEL RULES OF PROF'L CONDUCT

R.

1.13 cmt. 1 (2003). These organizations include not-for-profit corporations,
limited liability corporations, and in most states, limited partnerships,
general partnerships, and a number of emerging forms of unincorporated
business associations. See CTR. FOR PROF'L RESPONSIBILITY, AM. BAR ASS'N,
ANNOTATED MODEL RULES OF PROFESSIONAL CONDUCT

2003).
21 See infra note 86.

221-22 (5th ed.
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internal investigative interviews and related prosecutorial
demands for corporate cooperation with law enforcement
authorities. These basic principles are designed to promote
both fairness to employees and professional integrity amid
the rush to expose and prosecute corporate misconduct.
II. THE EMERGENCE OF THE INTERNAL
INVESTIGATION IN RESPONSE TO EXPANSION OF
CIVIL AND CRIMINAL PROCEEDINGS AGAINST
CORPORATE DEFENDANTS
The DOJ currently espouses the view that "certain crimes
that carry with them a substantial risk of great public
harm... are by their nature most likely to be committed by
businesses, and there may, therefore, be a substantial
federal interest in indicting the corporation."22 Prior to the
1960s, however, criminal prosecution of major corporations
and other entities was unusual;23 even civil enforcement
22

U.S.

DEP'T

OF

JUSTICE,

Federal Prosecution of Business

Organizations,in CRIMINAL RESOURCE MANUAL No. 162 (2003), available at
http://www.usdoj.gov/usao/eousa/foia-reading-room/usam/title9/crmOO162.

htm (as amended by Memorandum from Deputy Attorney General Larry
D. Thompson to Heads of Department Components, United States
Attorneys on Principles of Federal Prosecution of Business Organizations
(Jan. 20, 2003), at http://www.usdoj.gov/ag/readingroom/saroxl.htm (last
visited Oct. 22, 2003)).
23 For a discussion of the bases of corporate criminal liability, see
KATHLEEN F. BRICKEY, CORPORATE CRIMINAL LIABILITY (2d ed. 1992 &
Supp. 2002); RICHARD STEPHEN GRUNER, CORPORATE CRIME AND
SENTENCING §§ 2.1-.6, 3.1-.9 (1994 & Supp. 1995). The most commonly

offered theory of liability is based on the tort concept of respondeat
superior. As the United States Attorney's Manual instructs:
Corporations are "legal persons," capable of suing and
being sued, and of committing crimes. Under the doctrine
of respondeat superior, a corporation may be held
criminally liable for the illegal acts of its directors, officers,
employees, and agents. To hold a corporation liable for
these actions, the government must establish that the
corporate agent's actions (i) were within the scope of his
duties, and (ii) were intended, at least in part, to benefit
the corporation.
In all cases involving wrongdoing by
corporate agents, prosecutors should consider the

No. 3:859]

INTERNAL CORPORATE INVESTIGATIONS

proceedings rarely resulted in the severe penalties common
During the last two decades, however, both
today.24
corporation, as well as the responsible individuals, as
potential criminal targets.
FederalProsecutionof Business Organizations,supra note 22, pt. I.
See also, e.g., Sean Bajkowski & Kimberly R. Thompson, Corporate
Criminal Liability, 34 AM. CRIM L. REV. 445, 446 n.5, 448 (1997);
19 WILLIAM MEADE FLETCHER ET AL., FLETCHER CYCLOPEDIA OF THE
LAW OF PRIVATE CORPORATIONS § 5.10 (perm. ed., rev. vol. 2002);
GRUNER, supra, §§ 3.31-.33; Molly E. Joseph, Organizational
Sentencing, 35 AM. CRIM. L. REV. 1017, 1018-19 (1998). There is
also an emerging notion that artificial persons, like natural
persons, must control themselves in a manner that comports with
civilized society and the behavioral rules by which it is governed.
See Cloherty et al., supra note 15, at text preceding note 5. As
Gruner points out, "[c]orporate criminal liability ties the interests
of the public in lawful corporate conduct to the financial well-being
of each firm." GRUNER, supra, § 1.1. Subjecting corporations to
criminal liability is an effective public policy tool, because the
possibility of criminal sanctions
forces corporate managers to pay attention to law
compliance amidst economic forces and the crush of other
affairs that might otherwise cause them to ignore
Even if
compliance defects in corporate operations.
corporate managers have not caused these defects,
corporate criminal liability insures that these managers
have reasons to exert themselves to recognize illegal
defects in corporate conduct and to react with preventive
improvements in corporate operations.
Id.
24 The Supreme Court first upheld the criminal prosecution of a

corporation under the Sherman Act, 15 U.S.C. §§ 1-7 (2000) in 1909 in
New York Cent. & Hudson R.R. Co. v. United States, 212 U.S. 481, 494-95

(1909). 10

WILLIAM MEADE FLETCHER ET AL., FLETCHER CYCLOPEDIA OF THE

LAW OF PRIVATE CORPORATIONS § 4942 n.18 (perm. ed., rev. vol. 2002). In
1890, violations of the Sherman Act constituted misdemeanors punishable
by a fine of up to $5000. Congress increased the monetary penalty to
$50,000 in 1955, and provided for felony prosecution of specific categories
of violations in 1974. In 1974, Congress also amended federal securities
Id.
Subsequent
laws to make specified violations into felonies.
amendments increased penalties for convicted corporations in a number of
areas. See, e.g., Criminal Fines Improvement Act of 1987 § 6, Pub. L. No.
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significant civil enforcement proceedings and criminal
prosecutions of companies and individual officers, directors
and employees have become commonplace. In the 1960s, the
SEC led the way in the civil enforcement arena with its
pursuit of significant civil sanctions against violators of the
federal securities laws.2 5
Other federal agencies soon
26
followed the SEC's lead.
By the mid 1970s, Congress, too,
joined in by legislatively increasing the sanctions for a
number of criminal and civil offenses applicable to corporate
entities and their officers, directors and employees.27
In the early 1980s, federal prosecutors became
increasingly interested in corporate misconduct, and federal
agencies began to move in the direction of prosecuting both
entities and their constituents as a means of holding
corporate decision makers accountable.2" As the stakes rose,
more corporations began to initiate internal investigations of
potential legal problems in an effort to identify and address

100-185, 101 Stat. 1279, 1280 (codified as amended at 18 U.S.C. §
3571(c)(5) (2000)). In Sarbanes-Oxley, Congress increased penalties for
violations of a number of federal laws, Sarbanes-Oxley Act, supra note 4,
§§ 805, 901-904, and directed the United States Sentencing Commission
("USSC") to review the guidelines for sentencing pursuant to these
statutes. Sarbanes-Oxley Act, supra note 4, §§ 805, 905, 1104. Pursuant
to Sarbanes-Oxley and its general authority under 28 U.S.C. § 994 (2000),
the USSC promulgated temporary emergency amendments to the
sentencing guidelines earlier this year. The text of these amendments is
available at http://www.ussc.gov/FEDREG/fedr0103b.htm (last visited Oct.
20, 2003).
" See, e.g., Arthur F. Mathews, Internal CorporateInvestigations, 45
OHIO STATE
26

L.J. 655, 655-56 (1984).

See BRICKEY, supra note 23,

CORPORATE INVESTIGATIONS §
27
28

§ 1:01;

STEPHEN

F. BLACK, INTERNAL

1.01, at 1-1 (1998).

See BRICKEY, supra note 23, § 1:02.
Id.
For example, in 1981, the DOJ created the Environmental

Enforcement Section as a branch of the Natural Resources Division, and
the United States Environmental Protection Agency established an Office
of Criminal Enforcement. Id.; see also Nancy K. Kubasek et al., The Role
of Criminal Enforcement in Attaining Environmental Compliance in the
United States and Abroad, 7 U. BALT. J. ENVTL. L. 122, 122-23 (2000).
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they

became

the

focus

of government

A. The Development of the Internal Investigation as a
Defensive Tool
During this same time period, the concept of corporate
responsibility for individual misconduct that benefited the
organization began to crystallize."
For many years,
corporate managers had little reason to fear criminal or civil
sanctions for either themselves or the entities they
managed." In the 1970s, however, the SEC aggressively
pursued civil enforcement proceedings against corporations
involved in making questionable payments to foreign
officials, and law enforcement authorities began to scrutinize
the conduct of corporations and their managers to a greater
extent than ever before. The SEC, in particular, sought to
put in place measures to permit thorough investigation of
corporate activities in a variety of areas.2 For example, in
negotiating consent decrees, the SEC began to seek new

29 In some instances prosecutors have moved aggressively against
lawyers representing corporations, as well as the entities and their
constituents. See generally Corey D. Babington, Note, Preserving the
Attorney-Client Privilege After United States v. Anderson, 49 U. KAN. L.
REV. 221 (2000); Joel Cohen & Norman Bloch, Can Lawyers Be Prosecuted
for the Advice They Give?, 206 N.Y. L.J. 1 (1991); Stuart M. Gerson &
Jennifer E. Gladieux, Advice of Counsel: Eroding Confidentiality in
FederalHealth CareLaw, 51 ALA. L. REV. 163, 195 (1999).
31 See generally BRICKEY, supra note 23, § 4.02.
" For example, prior to the early 1980s, "corporate officers and
managers [were not] concerned about going to jail" for violation of federal
environmental laws. Kubasek et al., supra note 28, at 123.
32 See, e.g., BLACK, supra note 26, at 1-1.
For a summary of
developments with respect to SEC enforcement actions pertaining to
insider trading, political slush funds, foreign payments and executive
perquisites, see Promotion of the Reliability of Financial Information and
Prevention of the Concealment of Questionable or Illegal Corporate
Payments and Practices, Exchange Act Release No. 15,570, 44 Fed. Reg.
10970 (Feb. 15, 1979) and see also, Mathews, supra note 25, at 662-65.
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kinds of remedies for corporate securities law violations. 33

These measures included provisions for the addition of new,
independent corporate directors charged with pursuing
"internal corporate special investigations, "' 34 engagement of
special counsel and auditors to review and report on
particular businesses and practices," and court-supervised
appointment
of independent
counsel
to conduct
investigations.3 6 In several instances, the DOJ's Office of the
Special Prosecutor also initiated criminal charges against
corporations and senior executives." By the height of the
Watergate Era in the mid 1970s, it became apparent that, in
addition to the foreign payment morass, senior managers of
many major corporations were entangled in a web of illegal
political campaign contributions in the United States. 8
Recognizing that its own resources were limited and
concluding that "in most cases the public interest could be
served adequately by disclosure and cessation of the
derelictions, without additional sanctions against the
reporting company or its employees,"39 the SEC began to
encourage corporations to conduct their own investigations
into. questionable foreign payments, illegal campaign

13 See generally Mathews, supra note 25, at 656-57;
George W. Dent,
Jr., Ancillary Remedies in Federal Securities Law: A Study in Federal
Remedies, 67 MINN. L. REV. 865 (1983); James R. Farrand, Ancillary
Remedies in SEC Civil Enforcement Suits, 89 HARv. L. REV. 1779 (1976);
Comment, Equitable Remedies in SEC Enforcement Actions, 123 U. PA. L.
REV. 1188 (1975). For a review of current remedy provisions, see LouIs
Loss & JOEL SELIGMAN, SECURITIES REGULATION 3D ch. 13 (2001).
34 Mathews, supra note 25, at 658-63.
35 Id. at 660-62.
36 Id. at 662.

" The International Anti-Bribery and Fair Competition Act of 1998:
Hearing on H.R. 4353 Before the House Subcommittee on Finance and
Hazardous Materials, Committee on Commerce, 105th Cong. 2-3 (1998)
(statement of Paul V. Gerlach, Associate Director, Division of
Enforcement, Securities and Exchange Comm'n) [hereinafter Gerlach
Testimony].
8 BLACK, supra note 26, at A-i; Mathews, supra note 25, at 662-64.
39 BLACK, supra note 26, at 1-1.
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contributions, and other corporate misconduct. 40 The agency
offered leniency to companies that came forward to report
The SEC soon formalized a voluntary
infractions. 4'
disclosure program that relied to a large extent on
internal
to
undertake
willingness
corporations'
investigations. 42 During the 1970s, more than four hundred
United States corporations, including one hundred seventeen
Fortune 500 companies, participated in the SEC's voluntary
disclosure program. 3
The SEC's actions, Internal Revenue Service ("IRS")
investigations of improper business deductions for illegal
foreign payments and domestic contributions,44 the passage
of the Foreign Corrupt Practices Act in 1977, 6 and the
mushrooming political fall-out of the Watergate scandal,46
caused federal law enforcement authorities to delve into
realms of activities once perceived solely as internal
corporate affairs. As the scope of government inquiry into
business conduct continued to expand, a number of American
companies initiated internal investigations on their own in
the hope of uncovering problems and staving off prosecution

40
41
42

See Mathews, supra note 25, at 662-65.
BLACK, supra note 26, at 1-2.
Mathews, supra note 25, at 666-71.

4 Gerlach Testimony, supra note 37, at 3.
BLACK, supra note 26, at 1-1.
Pub. L. No. 95-213, 91 Stat. 1494 (1977) (codified as amended at 15
U.S.C. §§ 78(m)(b)(2)-(3), 78dd-1-2 (2000)). In addition, the Racketeer
Influenced and Corrupt Organizations Act (RICO), 18 U.S.C. §§ 1961-1968
(2000), while originally enacted to address problems posed by organized
crime, became another tool used by prosecutors against otherwise ordinary
corporations and their officers and directors. See, e.g., FLETCHER ET AL.,
supra note 23, § 5.12.
46 The Watergate scandal had a profound impact on perceptions of
corporate America. "One impetus for the expanding criminal prosecutions
of corporations was the revelation in the Watergate period that a number
of corporations had engaged in questionable political payments which had
the potential for corrupting political institutions in the United States and
abroad." FLETCHER ET AL., supra note 23, § 5.12.
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through voluntary disclosure and remedial action. 47 As the
practice expanded and yielded favorable results, lawyers
representing corporations vulnerable to government scrutiny
began to view the internal investigation as an important
defensive tool.48

B. The Expansion of Corporate Criminal Prosecutions
and the Impact of the OrganizationalSentencing
Guidelines
By the 1980s, prosecutors and regulatory agencies across
the country were setting their sights on corporations.
Defense contract scandals and the savings and loan crisis
followed on the heels of the foreign payment and domestic
political contribution controversies.4 9
By 1984, when
Congress created the United States Sentencing Commission
in an effort to unify penal policies and minimize sentencing
disparities,1° a major change was underway. At that time,
An internal investigation and subsequent disclosure of questionable
payments to foreign government officials led to the Supreme Court's
landmark decision on the availability of the attorney-client and workproduct privileges to corporations in the context of an internal
investigation in Upjohn Co. v. United States, 449 U.S. 383 (1981). See
infra text accompanying notes 135-40.
' Mathews, supra note 25, at 666. By the late 1980s and early 1990s
a number of commentators began to recommend internal investigations as
a defensive tool. See, e.g., Judah Best, A White Collar Defense Primer:An
Overview of Internal Corporate Investigations, Grand Jury Investigations
and Parallel Proceedings, with Emphasis on Problems of Former
Adjudication, Attorney-Client Privilege, Multiple Representation and
Prosecutorial Misconduct, in LITIGATION FOR THE NON-LITIGATOR: THE
ROLE OF THE CORPORATE LAWYER IN THE LITIGATION PROCESS, at 549 (PLI
Corporate Law & Practice Course, Handbook Series No. 584, 1987); Robert
S. Bennett et al., The Role of Internal Investigations in Defending Against
Charges of Corporate Misconduct, in HOW TO HANDLE INTERNAL
INVESTIGATIONS AND ESTABLISH SUCCESSFUL COMPLIANCE PROGRAMS, at 31
(PLI Corporate Law & Practice Course, Handbook Series No. 763, 1992).
49 BRICKEY, supra note 23, §§ 1:01-:02; see also BLACK, supra note 26,
at 1-2.
'0 Congress created the United States Sentencing Commission in the
Sentencing Reform Act of 1984, Pub. L. No. 98-473, § 217, 98 Stat. 1987,
2017-26 (codified as amended at 28 U.S.C. §§ 991-998 (2000)). See
17
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most federal prosecutions of corporations involved small,
closely held companies.5 1 By the end of the decade, however,
the annual number of prosecutions of publicly traded
corporations had increased dramatically,5 2 and cases were
receiving a great deal of media attention.5 3
On November 1, 1991, as the number of significant
corporate criminal prosecutions continued to grow, the
United States Sentencing Commission's Organizational
Sentencing Guidelines entered into effect.5 4 Pursuant to the
Organizational Sentencing Guidelines, entities,
like
individuals, are sentenced on the basis of a "culpability
score" reflecting the nature and extent of the harm resulting
from the offense and the accused's prior record with respect
to criminal transgressions and other misconduct.5 5
For
generally U.S. SENTENCING GUIDELINES MANUAL ch. 1, pt. A & ch. 8 (2002)
(containing the chapters entitled Introduction and Sentencing of
Organizations), available at http://www.ussc.gov/2002guid/tabcon02_2.htm
(last visited Oct. 21, 2003); 2001 U.S. SENTENCING COMM'N ANN. REP. 1, at
http://www.ussc.gov/ANNRPT/2001/ar01toc.htm (last visited Nov. 20,
2003). The Commission has seven voting members who are appointed by
the President, with the advice and consent of the Senate, for six-year
terms. Three of the members are federal judges, and no more than four
may belong to the same political party. The Attorney General and the
chairman of the United States Parole Commission are ex officio members.
Id. at2.
" Mark A. Cohen, Corporate Crime and Punishment: An Update on
Sentencing Practice in the Federal Courts, 1988-90, 71 B.U. L. REV. 247,
251 (1991).
52 Id. at 252.
" See id. at 252 n.12.
Stephen S. Cowen, Federal Guidelinesfor Sentencing Organizations
and the Role of Compliance Programs,in CORPORATE COMPLIANCE 2000, at
43, 47 (PLI Corporate Law & Practice, Handbook Series No. 1177, 2000).
The primary objectives of the OrganizationalSentencing Guidelines were
two-fold: to create uniformity in the sentencing of entities parallel to the
objectives the Guidelines were intended to achieve with respect to
individual offenders, and to promote "just punishment, adequate
deterrence, and incentives for organizations to maintain internal
mechanisms for preventing, detecting, and reporting criminal conduct."
U.S. SENTENCING GUIDELINES MANUAL ch. 8, introductory cmt (2002).
"UU.S. SENTENCING GUIDELINES MANUAL § 8C2.5 (2002). See generally
Cowen, supra note 54.
14
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organizations, other considerations factored into the score
include "involvement in or tolerance of the criminal
activity"56 (a severity factor that increases with the size of

the organization and the level of the person or persons
involved in the misconduct), 7 and evidence of obstruction of
justice or encouragement of obstructive practices. 8 An
organization may lower its culpability score-and thereby
decrease the severity of its sentence-by showing that, at the
time the offense occurred, the entity had in place an
"effective program to prevent and detect violations of the
law,"59 or by demonstrating "[sielf-reporting, cooperation, and
acceptance of responsibility" for the organization's wrongful
conduct.60
The OrganizationalSentencing Guidelines were designed
to work in tandem with the provisions applicable to
individuals, 61 to cover the broad range of organizational

offenses with which federal prosecutors began to charge
corporate defendants during the 1990s.

62

In 1995, the

federal courts sentenced 111 organizational defendants
under the Guidelines,63 although 96% were still closely held
corporations.64 Courts imposed criminal fines as sanctions in
approximately 78% of the cases.65
The mean fine was
$242,892, and the median was $30,000.66 By 2000, 304
56 U.S. SENTENCING GUIDELINES MANUAL

§ 8C2.5(b) (2002).

57Id.

"' Id.
'9Id.
60 Id.
" Id.
62 As

§ 8C2.5(e).
§ 8C2.5(f).
§ 8C2.5(g).
at ch. 8, introductory cmt.
the United States Sentencing Commission reported in 1995, for

several years after the Guidelines entered into effect, the federal courts
continued to impose sentences that were not subject to the guidelines
because the actual indictments predated the effective date of the
Guidelines for the particular offenses charged. 1995 U.S. SENTENCING

120-22, http://www.ussc.gov/ANNRPT/1995/ch5_95.pdf
(last visited Oct. 21, 2003).
COMM'N ANN. REP.
63

Id. at 121.

64Id.
65
66

Id. at 124.
Id. at 124-25.
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organizations received sentences under the Guidelines,
19.2% more than in 1999 and 38.2 % more than in 1998.67 Of
these companies, 87.5% pled guilty. 68

The highest fine

reached $53 million, and the mean was $2,316,732,69 nearly
ten times the mean fine in 1995. In 2001, the number of
organizations sentenced dropped to 238, a 21.7% decrease
from 2000,1o but the incidence of guilty pleas increased to
92.4%.71 The overall mean for fines was comparable to that
of the preceding year at $2,154,929, with a mean of
$3,399,151 for offenses subject to section 8C2.1. 72 The three

largest financial sanctions were fines of $134 million and $53
million in antitrust cases and $50.1 million in a fraud case.73
Since the establishment of the federal Corporate Fraud Task
Force in mid 2002, the number of investigations and
indictments of major corporations and corporate
constituents
4
appears to be climbing at an even faster rate.
The financial debacles and other corporate scandals of the
last few years have added dramatic impetus to the push for
Sarbanes-Oxley7 6
prosecution of corporate offenders.7
67

2000 U.S. SENTENCING COMM'N ANN. REP. 45, http://www.ussc.gov/

ANNRPT/2000/ArOOchap5.pdf (last visited Oct. 21, 2003).
69

Id.
Id. at 47.

70

Id.;

68

2001

U.S.

SENTENCING

COMM'N

http://www.ussc.gov/ANNRPT/2001/ch5-2001.pdf
2003).
71

ANN.

REP.

(last visited Oct.

48,
21,

Id.

72 Id.
73 Id.

74See, e.g., supra note 3, text accompanying notes 3-5, and infra notes

174-85.
7'For a discussion of the reasons for the financial debacles of the past
eighteen months, as well as insights into the creation of "a culture ripe for
corporate fraud," see William S. Duffey, Jr., Corporate Fraud and
Accountability: A Primeron Sarbanes-Oxley Act of 2002, 54 S.C. L. REV.
405 (2002). For examples of criminal prosecutions, see supra note 3;
FormerEnron Exec Pleads Guilty, Agrees to Pay $12 Million, supra note 6
(quoting SEC Enforcement Division Director Stephen Cutler to the effect
that the Kopper prosecution "is the first in what we anticipate to be a
series of actions... to make sure that all those responsible [for the Enron
debacle] answer for their misdeeds."); Three Plead Guilty to $24 Million
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reflects the current enforcement climate: legislators, law
enforcement authorities, and the public are united in
demanding greater corporate accountability.7 The new law

Tax Fraud Involving Import of Chemicals, 16 No. 4 WHITE-COLLAR CRIME
REP. 1 (2002); Fla. Brokerage's Two Top Officers Indicted for MultimillionDollarFraud, 16 No. 7 WHITE-COLLAR CRIME REP. 1 (2002); Adelphia Execs
Indicted in $2 Billion FraudScheme, 16 No.11 WHITE-COLLAR CRIME REP.
1 (2002); Louisiana-Pacific Enters Guilty Pleas, WASH. POST, May 30,
1998, at G06 (reporting corporation's entry of guilty plea and payment of
$37 million fine for violation of Clean Air Act.); Press Release, U.S. Dep't
of Justice, TAP Pharmaceutical Products, Inc. and Seven Others Charged
with Health Care Crimes; Company Agrees to Pay $875 Million to Settle
Charges (Oct. 3, 2001), at http://www.usdoj.gov/opa/pr/2001/October/
513civ.htm. For examples of major civil enforcement proceedings and
accompanying sanctions, see Charles Gasparino, Time to Clean Up Those
Files, WALL ST. J., Feb. 28, 2003, at Al (reporting agreement of Credit
Suisse First Boston to pay civil settlements totaling hundreds of millions
of dollars); Jeff Gerth, 2 Companies Pay Penalties for Improving China
Rockets, N.Y. TIMES, March 6, 2003, at A9 (reporting that Hughes
Electronics Corporation and Boeing Satellite Systems agreed to pay $32
million in civil penalties in connection with technology transfers to China,
while Lockheed Martin and Loral Space and Communications Corporation
paid $13 and $20 million respectively to settle "similar cases."); Kurt
Eichenwald, Hospital Company Agrees to Pay $745 Million on U.S. Fraud
Case, N.Y. TIMES, May 19, 2000, at Al; David Cay Johnston, A.A.R.P. Sets
Up a Taxable Subsidiary, N.Y. TIMES, July 15, 1999, at C9 (reporting on
American Association of Retired Persons' agreement to resolve dispute
with Internal Revenue Service through annual payments of $15 million).
76 Sarbanes-Oxley Act, supra note 4.
'7 This convergence of interests
is likely to keep the number of
corporate criminal prosecutions elevated for some time to come. See
generally William S. Duffey, Jr., Corporate Fraud and Accountability: A
Primer on Sarbanes-Oxley Act of 2002, 54 S.C. L. REV. 405 (2002). As
Duffey points out, "Sarbanes-Oxley in many respects imposes what
responsible corporate executives have urged in the past-honesty in
financial disclosures, management accountability for the financial affairs
of the corporation, and avoidance of personal financial interest or conflict
in decision-making by corporate executives." Id. at 406. Simply put,
"[slenior management is expected to know how the corporation earns its
income and what risks the corporation is undertaking in the course of
carrying out its business.
Management should never put personal
interests ahead of or in conflict with the interests of the corporation." THE
BUSINESS ROUNDTABLE, PRINCIPLES OF CORPORATE GOVERNANCE

(quoting Duffey, supra, at 406).

iii (2002)
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imposes a number of measures designed to enhance
corporate honesty and accountability. It imposes individual
responsibility for financial statement certification on
corporate chief executive and chief financial officers, 8
expands whistleblower protections,7 9 and creates new
obstruction-of-justice crimes relating to destruction of or
It also increases
tampering with corporate records."0
criminal penalties under several federal criminal statutes,
including the mail and wire fraud statutes,8 ' the Employee
Retirement Income Security Act of 1974,2 and the Securities
71

Sarbanes-Oxley Act, supra note 4.

79 See id.
80

§ 806.
Id. §§ 802, 1102. These new provisions amend 18 U.S.C. § 1512 and

add 18 U.S.C. §§ 1519 & 1520. They augment pre-existing obstruction-ofjustice provisions. See, e.g., 18 U.S.C. §§ 1505, 1516-1518 (2000). In
addition to the criminal statutes, ethical rules also bar lawyers from
engaging in destruction, concealment or alteration of documents or other
evidence. See MODEL RULES OF PROF'L CONDUCT R. 3.4(a) (2003).
8' 18 U.S.C. § 1341 (2000 & Supp. 2002) (mail fraud) & 18 U.S.C. §
1343 (2000 & Supp. 2002) (wire fraud). For review and analysis of the
criminal provisions of the Sarbanes-Oxley legislation, see John J. Falway
& Matthew A. Wolfman, The CriminalProvisionsof For a Sarbanes-Oxley:
A Tale of Sound and Fury, 16 No. 11 WHITE-COLLAR CRIME REP. 1 (2002).
As the authors state, "there can be no question that, post-Sarbanes-Oxley,
we have begun to and will continue to see a huge enforcement push
directed at securities and other corporate crime." Id. Section 807 of the
Act adds a catch-all securities fraud offense, 18 U.S.C. § 1348 (2000 &
Supp. 2002); section 302 requires certification of financial statements by a
corporation's chief executive officer ("CEO") and chief financial officer
("CFO") with criminal penalties for false certifications, 18 U.S.C. § 1350;
section 802 amends an existing obstruction-of-justice provision, 18 U.S.C.
§ 1512, and creates two new obstruction-of-justice provisions applicable to
document destruction, 18 U.S.C. §§ 1519 & 1520; section 806 adds a
private cause of action, for retaliation against corporate whistleblowers to
existing criminal law provisions, 18 U.S.C. § 1514A; sections 902 through
906 and section 1106 increase the penalties for a number of existing whitecollar crimes, 18 U.S.C. §§ 1341, 1343, 1349; 29 U.S.C. § 1131; and section
905 requires the United States Sentencing Commission to review
guidelines applicable to specified corporate crimes, 28 U.S.C. § 994. See,
e.g., Duffey, supra note 77.
Violations of ERISA are
82 Sarbanes-Oxley Act, supra note 4, § 904.
now punishable by fines of up to $100,000 in fines for individuals and
$500,000 for organizations. Id.
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Exchange Act of 1934.83 Pursuant to the requirements of
Sarbanes-Oxley and emergency authority provided by the
statute,84 the United States Sentencing Commission
("USSC") recently amended federal sentencing guidelines for
fraud-related offenses, obstruction of justice and related
offenses to increase sanctions.8 5
The SEC has also
promulgated new rules governing attorney disclosure of
corporate misconduct.86
83 Sarbanes-Oxley

Act, supra note 4, § 804.
Sarbanes-Oxley Act, supra note 4, § 805, 905 & 1104.

85 See

U.S.

SENTENCING GUIDELINES MANUAL SUPPLEMENT

(effective

Jan. 25, 2003), at http://www.ussc.gov/2002suppa/2002supp.pdf
(last
visited Oct. 22, 2003).
86 Section 307 of Sarbanes-Oxley, 15 U.S.C. § 7245, directed the SEC,
within 180 days of the law's enactment, to issue rules "setting forth
minimum standards of professional conduct for attorneys appearing before
the Commission in any way in the representation of issuers." The statute
instructed the Commission to promulgate rules requiring attorneys to
report material violations of securities laws, breaches of fiduciary duty, or
other legal violations by the company or any of its agents to the chief legal
officer and/or chief executive officer of the company, and, in the event of a
failure to respond appropriately, to report the matter to the audit
committee or other relevant committee of the company's board. Id. The
SEC issued a final rule pursuant to the statutory mandate on January 23,
2003. The Commission also voted to propose a rule requiring issuers to
publicly disclose withdrawal of counsel or written notice of the absence of
an appropriate response to a report of a material violation. Id. See
Standards of Professional Conduct for Attorneys Appearing and Practicing
Before the Commission in the Representation of an Issuer, 17 C.F.R. § 205
(2003); Final Rule: Implementation of Standards of Professional Conduct
for Attorneys, at http://www.sec.gov/rules/final/33-8185.htm (modified
Sept. 26, 2003). For a summary of the rules the SEC has promulgated to
date pursuant to Sarbanes-Oxley, see the SEC's Spotlight on SarbanesOxley Rulemaking and Reports, at http://www.sec.gov/spotlight/sarbanesoxley.htm (last visited Oct. 22, 2003). The American Bar Association and
many other professional bodies have hotly debated, and continue to
debate, the new attorney conduct rules and related proposals. See, e.g.,
Attorneys Call for Delay, More Discussion of SEC Rule Proposals on Noisy
Withdrawal, 71 U.S.L.W. 2407 (2002); ABA Panelists Assess How
Sarbanes-Oxley SEC Rules Will Change Practice and Ethics, 71 U.S.L.W.
2526 (2003). For a discussion of relevant ethical issues, see Michael L.
Fox, To Tell or Not to Tell: Legal Ethics and DisclosureAfter Enron, 2002
COLUM. BUs. L. REV. 867; Larry P. Scriggins, Legal Ethics, Confidentiality,
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C. Spiraling Civil Liability and Other Consequences of
Corporate Misconduct
Along with increasing risk of criminal prosecution,
corporate defendants also are facing staggering potential
civil liability on a variety of fronts. Both governmentinitiated actions and whistleblower lawsuits pursuant to the
Civil False Claims Act87 impose huge financial burdens on
corporations and other entities because of the statute's
extraordinary penalty provisions.88 A number of highly
publicized settlements have ranged in the tens of millions of
dollars, and some have involved hundreds of millions.89
Shareholder derivative suits pose another particularly
troublesome liability risk for corporate defendants.90 The
Delaware Chancery Court's landmark decision in In re

and the Organizational Client, 58 Bus. L. REV. 123 (2002); Thomas H.
Watkins, Ethics: Are Lawyers the Last Line of Defense for Critical

Accounting Issues Under Sarbanes-Oxley?, in

23RD ANNUAL INSTITUTE ON

at 531 (PLI Patents, Copyrights, Trademarks & Literary
Property Course, Handbook Series No. 735, 2003); Roger C. Cramton,
Enron and the CorporateLawyer: A Primer on Legal and Ethical Issues, 58
Bus. LAw. 143, 144 (2002) ('The Enron affair and the flood of other recent
corporate scandals (e.g., Adelphia, Arthur Andersen, ... Dynergy, Global
Crossing, Tyco, WorldCom, Xerox) have led to a loss of investor and public
confidence in the integrity of the securities and other markets that make
American capitalism work.").
87 31 U.S.C. § 3729 (2000).
' The Civil False Claims Act provides for treble damages and
mandatory fines ranging from a minimum of $5,000 to a maximum of
$10,000.00 per claim. 31 U.S.C. § 3729 (2000).
" See, e.g., In re Caremark Derivative Litigation, 698 A.2d 959 (Del.
Ch. 1996). See generally Press Release, U.S. Dep't of Justice, Justice Dept.
Civil Fraud Recoveries Total $2.1 Billion for FY 2003; False Claims Act
Recoveries Exceed $12 Billion Since 1986 (Nov. 10, 2003), available at
http://www.usdoj.gov/opa'pr/2003/November/03-civ-613.htm.
0 See Dennis J. Block & Nancy E. Barton, Internal Corporate
Investigations: Implications of the Attorney-Client Privilege and WorkProduct Doctrine, in INTERNAL CORPORATE INVESTIGATIONS, supra note 12,
at 85; Anitha Reddy, BearingPoint Is Sued by Its Shareholders; Class
Actions Part of Broader Trend, Study Finds, WASH. POST, Sept. 12, 2003,
at E05; see generally, Mathews, supra note 25, at 673.
COMPUTER LAW,
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Caremark, Inc.91 held that corporate directors have a
fiduciary duty to establish monitoring systems to prevent,
and when necessary correct, criminal misconduct on the part
of corporate employees and agents. 92 The court upheld
settlement of the action for minimal monetary payment on
grounds that Caremark's directors had taken steps to fulfill
the duty of care to ensure corporate adherence to applicable
law.93 The court's conclusion that Caremark's directors had
met their obligations was somewhat surprising given the
extraordinarily pervasive wrongdoing.9 6 Even so, the case is
significant because it established the potential liability of
corporate directors for failing to monitor their organizations'
compliance with legal obligations95 in the jurisdiction that is
home to many of the largest and most influential American
businesses
corporations.
Recognition
of directors'
responsibility for legal compliance paved the way for
subsequent shareholder derivative actions alleging breach of
fiduciary duty in the wake of criminal and civil enforcement
proceedings against corporations. 96 At present, managers of
any public company convicted of a significant criminal
offense or sanctioned in a major civil enforcement proceeding
must anticipate subsequent shareholder derivative litigation.

9' 698 A.2d 959 (Del. Ch. 1996).

Id. at 970.
Id. at 971-72.
9"A number of Caremark facilities were implicated in the wrongdoing,
and the company paid more than $250 million to resolve related matters.
Id. at 960-61.
95 See 698 A.2d at 970.
See also, e.g., In re Abbott Laboratories
Shareholder Derivative Litigation, 325 F. 3d 795, 808 (7th Cir. 2003);
McCall v. Averhoff, 239 F.2d 808, 817 (2nd Cir. 1956), amended on denial
of rehearing;McCall v. Scott, 250 F.3d 497 (6th Cir. 2001). See generally
92

93

Carole Basri & Irving Kagan, The Caremark Case and Directors' Duty to
Establish Compliance Programs, in CORPORATE LEGAL DEPARTMENTS §§

16:4, 16:8 (2002);
GOVERNANCE:

AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE

ANALYSIS

AND

[hereinafter PRINCIPLES OF
ACT § 8.31 cmt. (f) (1984).

RECOMMENDATIONS

§ 4.01 cmt. (1994)

CORPORATE GOVERNANCE];

96 See Reddy, supra note 90.

MODEL Bus. CORP.
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Debarment-exclusion from eligibility for government
contracts-is yet another serious financial risk for
corporations that arises in connection with criminal and
some kinds of civil liability.9 7 For companies that rely on
government contracts for all or a significant percentage of
their business, debarment can be a fatal sanction. Similarly,
while companies that are not government contractors do not
face debarment, corporations convicted of criminal offenses
or subjected to significant civil penalties or settlements
under statutes such as the False Claims Act,98 stand to pay a
high price in the marketplace as a result of both business
losses and potentially devastating stock devaluations when
allegations of misconduct become public.9 9 At the same time,
these events are enormously disruptive to the company's
ongoing business. They distract managers and employees
alike from both daily operations and long-range planning.
They also demand extraordinary resources, particularly from
senior managers, even though corporate managers may have
had nothing to do with the alleged misconduct.
Companies facing criminal liability or serious civil
sanctions are also likely to incur enormous legal bills in
connection with their defense and the implementation of
measures to remedy the problems that led to the underlying
legal difficulties.1 0
Finally, individual officers, directors,
employees, agents, and other corporate constituents
implicated in misconduct face consequences ranging from
monetary sanctions to loss of career and livelihood, and even
imprisonment. 101

" The causes for debarment and related procedures for government
contractors are set forth in the Federal Acquisition Regulations, 48 C.F.R.
§ 9.406-2 (2003).
98 31 U.S.C. §§ 3724-33 (2000).
9 See, e.g., Cohen, supra note 51, at 266-67.
100See, e.g., Dennis K. Berman, Qwest Is Spending Top Dollar to
Defend Accounting Practices,WALL ST. J., March 10, 2003, at C1.
101 See supra note 75.
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D. The Importance of the Internal Investigation in
Modern Corporate Legal Practice
The rapid rise in the incidence of criminal prosecution of
major corporations, the implementation of the USSC's
OrganizationalSentencing Guidelines, the expanding bases
of corporate civil liability, and the current national focus on
curbing "corporate greed" 10 2 have created compelling
incentives for organizations to act promptly to discover and
correct acts and omissions that pose significant liability
risks. The internal investigation is the tool that permits
them to do so. The circumstances that prompt internal
investigations are myriad: evidence of irregular stock trades,
allegations of illegal employment discrimination, the results
of an internal audit, an anonymous tip about billing
irregularities, a civil suit, the sudden departure of a key
employee, an inquiry or site inspection by regulatory agency
personnel, a customer complaint, a civil investigative
demand, a grand jury subpoena, or any of a vast assortment
of other reasons. 10

3

Internal investigations

often

are

undertaken when corporate officials learn of pending
investigations or legal actions instituted against the
company and seek to evaluate risk, correct systemic
problems, or take action to mitigate legal exposure for the
102

In the words of Federal Reserve Chairman Alan Greenspan, we are

suffering the effects of a corporate culture of "infectious greed." Richard
W. Stevenson & Richard A. Oppel, Jr., Fed Chief Blames CorporateGreed;
House Revises Bill, N.Y. TIMES, July 17, 2002, at Al. The White House,
too, has condemned corporate malfeasance and called for widespread
reforms. See, e.g., Press Release, White House, Fact Sheet: Corporate
Fraud Conference Sponsored by President's Corporate Fraud Task Force
(Sept. 26, 2002), at http://www.whitehouse.gov/news/releases/2002/09/
20020926-2.html ("The Administration continues to pursue an aggressive
agenda to fight corporate fraud and abuse," including "[e]xposing and
punishing acts of corruption," [hiolding corporate officers and directors
accountable," and "[mioving corporate accounting out of the shadows.") Id.
".. For discussions of common triggers of internal investigations, see,
for example, Raymond C. Marshall, Conducting Internal InvestigationsWhat to Do and Not to Do, in CRIMINAL ENFORCEMENT OF ENVIRONMENTAL
LAWS, at 25 (Am. Law Inst.-Am. Bar Ass'n Course of Study, No. SG014,
2001); Kuehne, supra note 3, at 661-66.
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entity and its constituents. In some instances, internal
investigations are mandated by statutes' such as the AntiKickback Enforcement Act of 1986,105 the Medicare Fraud
Reporting Act, 10 6 and federal banking regulations. 017 In other
situations the rules of industry entities and associations,
such as the New York Stock Exchange,0 8 the American Stock
Exchange, 10 9 and the National Association of Securities

104

See generally Thomas E. Holliday & Charles J. Stevens, Disclosure

of Results of Internal Investigations to the Government or Other Third
Parties,in INTERNAL CORPORATE INVESTIGATIONS, supra note 12, at 283-85.
105 41 U.S.C. § 57 (2000) (requiring government contractors to file
written report with Inspector General of contracting federal agency
whenever there are reasonable grounds to believe that a kickback may
have occurred among contracting parties).
106 42 U.S.C. § 1320a-7b(a)(3) (2000) (felony offense for a person with
"knowledge of... any event affecting his initial or continued right to
any.., benefit or payment" to "conceal or fail to disclose" that event).
117 See, e.g., 12 C.F.R § 21.11 (1989).
108 See New York Stock Exchange Rule 342.21 (member firms must
undertake investigation of trades that appear to violate law). See
generally, Ralph C. Ferraro, Internal Corporate Investigations and the
SEC's Message to Directors in Cooper Companies, 65 U. CIN. L. REV. 75
(1996). New York Stock Exchange rules require members to report
employee violations of "any securities law or regulation, or any agreement
with or rule or standards of conduct of any governmental agency, selfregulatory organization, or business or professional organization." NYSE
Rule 351(a)(1). NYSE Rule 351(a)(10) mandates disclosure of significant
disciplinary actions against employees-i.e., those "involving suspension,
termination, the withholding of commissions or impositions of fines in
excess of $2500, or any other significant limitation on activities." Mere
suspicion of violations, including the decision to initiate an internal
investigation, does not require reporting, but NYSE Rule 351(e) requires
periodic reporting of unresolved investigations into possible insider
trading by employees or member firms. See Susan L. Merrill, Internal
Investigations, in SECURITIES LITIGATION: PLANNING & STRATEGIES, at 91,
115-16 (Am. Law Inst.-Am. Bar Ass'n Course of Study, No. SG091, 2002).
'o9 American Stock Exchange, Sec. 401, Outline of Exchange Disclosure
Policies (pertaining to required inquiries and disclosures), at
http://wallstreet.cch.com/americanstockexchangeamex/amexcompanyguide
listingstandards,policiesandrequirements/part4/disclosuress40l404/072F000374.asp (last visited Oct. 22, 2003).
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Dealers,11° require ongoing investigation and/or disclosure in
situations involving suspicious circumstances or allegations
of wrongdoing,'
and federal securities laws mandate
disclosure of facts material to the financial status of publicly
traded companies.' 12
Not every allegation of wrongdoing requires investigation,
and, in some instances, an entity may be in a more
vulnerable position after investigating."3 Nevertheless, the
internal investigation has become the standard of care
whenever credible allegations of significant misconduct are
raised in organizational settings."4 As one commentator has
noted:
110 N.A.S.D.

Conduct Rule 3070 (regarding required disclosures), at

http://cchwallstreet.com/nasd/nasdviewer.asp?SelectedNode=3&FileName
=/nasd/nasdrules/RulesoftheAssociation mg.xml#chp 13_63 (last visited
Oct. 22, 2003).
...See sources cited supra notes 108-09.
112 See generally 15 U.S.C. § 78m (2000).
113 See supra note 10. As one expert notes:
First, if confidentiality of the investigative work product
cannot be maintained, the corporation by conducting an
investigation merely may be building a case on behalf of
the company's private or governmental adversaries,
against the corporation's interest and the interests of its
shareholders.
Second, depending on what corporate
skeletons are turned up, in light of the company's
disclosure obligations under the federal securities laws, the
company by investigating may be forced to make more
negative disclosures than it otherwise would, thereby
injuring its shareholders. In addition, the information
uncovered, if publicized, may embarrass or physically
endanger employees, agents, or other involved individuals
and may cause existing or potential customers to shift their
business to the company's competitors.
Mathews, supra note 25, at 672 (footnote omitted).
114 "[I]nternal
investigations are a critical

tool

through

which

corporations (both publicly and privately-held) can achieve accountability
either in the eyes of the public generally or its stockholders." McLaughlin
& McCarthy, supra note 10, at 993 (citing Anne C. Flannery and Jennifer
S. Milano, Protection of Internal Corporate Investigative Materials Under
the Attorney-Client Privilege and Work Product Doctrine, METROPOLITAN
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[MIany prosecutors and regulators have come to
expect that with the slightest hint of trouble,
corporations will investigate themselves and, indeed,
upon the discovery of trouble turn themselves in to
authorities. Whereas, in the past, companies were
given
extraordinary
credit
for
investigating
themselves and laying their problems before the
Government, today it is often simply expected-the
punishment for failing to investigate and report
illegal conduct can be severe . . . Like it or not,
internal investigations are now a part of a company's
daily life and a part of the regulatory landscape." 5
While corporate managers once worried about what an
investigation might uncover, in the wake of the Enron,
World Com, Tyco and other recent corporate financial
fiascos, the risks of failing to recognize significant legal
problems-for corporations, individuals implicated in the
challenged conduct, innocent employees, investors and the
1 16
public-are greater than ever before.

CORPORATE COUNSEL, Dec. 1997, and Stanley S. Arkin, Internal Corporate
Investigations, 216 N.Y. L.J. 3 (1996)).
' Merrill, supra note 108, at 95. See also, e.g., Kuehne, supra note 3,
at 652 ("Today, business survival, may well depend upon the existence and
effectiveness of an internal corporate investigation plan and compliance
program.").
116See, e.g., Scott D. Hammond, When Calculating the Costs and
Benefits of Applying for CorporateAmnesty, How Do You Put a Price Tag
on an Individual'sFreedom?,in CORPORATE COMPLIANCE 2001, at 325, 328
(PLI Corporate Law & Practice Course, Handbook Series No. 1248, 2001).
"It is a far riskier proposition today to roll the dice and choose not to report
antitrust wrongdoing than it used to be." Id. The Antitrust Division of
the DOJ has an Amnesty Plus program that offers amnesty to a company
that reports an antitrust violation and cooperates in the full investigation
of the suspected offense, but the benefits of the program are available only
to the first reporter. Id. With respect to subsequent offenses,
[i]f a company is knowledgeable about a second offense and
decides not to report it, and the conduct is later discovered
and successfully prosecuted, where appropriate, [the
Antitrust Division] will urge the sentencing court to
consider the company's and any culpable executive's failure
to report the conduct voluntarily as an aggravating
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E. The Mechanics of the Internal Investigation and the
Pivotal Importance of the Employee Interview
Generally, internal investigations endeavor to answer the
following kinds of questions: (1) Has misconduct occurred?
(2) What is the nature and scope of the misconduct? (3) Is
the problem past history, or is it ongoing? (4) Who is
involved?
(5) Who is responsible?
(6) Why did the
misconduct occur? (6) How widespread is it-i.e., is this an
isolated instance or a systemic problem?
Once these
questions are answered to the extent possible under the
particular circumstances, decision makers must address
another set of questions: (1) What remedial steps need to be
taken to ensure that the problem does not occur again? (2) Is
it necessary or appropriate to mete out disciplinary
sanctions? (3) How can any the company remedy any
damage and redress any injuries? (4) Would it be prudent to
initiate corporate compliance measures, or revamp an
existing compliance program? (5) Must, or should, the
corporation disclose any misconduct uncovered by the
investigation to federal and/or state authorities? The last
question is perhaps the most critical for the welfare of the
organization and individuals implicated in the alleged
misconduct.
Once the necessity for an internal investigation becomes
apparent, and the overall objectives of the inquiry are
sentencing factor... [and] pursue a fine or jail sentence at
the upper end of the Guidelines range.
Id. at 332. As a result of this policy,
[I]or a company, the failure to self report under the
Amnesty Plus program could mean the difference between
a potential fine as high as 80 percent or more of the volume
of affected commerce versus no fine at all on the Amnesty
Plus product.
For the individual, it could mean the
difference between a lengthy jail sentence and avoiding jail
altogether.
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defined,117 a number of questions arise about who should
conduct the project and how the investigators should go
about conducting their inquiries.118
Not surprisingly,
lawyers almost always believe that counsel should undertake
internal investigations. There are two principal reasons: (1)
the need for legal expertise to determine whether questioned
acts or omissions violate the law, and (2) the availability of
the protections of the attorney-client and work-product
privileges. 119
Lawyers themselves debate questions such as whether
inside or outside counsel are best suited to handle particular
investigations, 2 ° and whether the approval of the company's
In general, the precise objectives and scope of the investigation are
not finalized until it is determined who will investigate-e.g., an outside
law firm, in-house counsel, or a combination of the two-and the lawyers
conducting the investigation have had an opportunity to review and advise
the client's representatives on the relevant law and other important
considerations.
118For discussions of various approaches, see, for example, Bennett et
al., supra note 48, at 40-41, 46, 58-64; Marshall, supra note 103; Best,
supra note 48, at 553-54, 559-63; Gregory J. Wallace & Jay W. Waks,
Internal Investigation of Suspected Wrongdoing by Corporate Employees,
in ADVANCED CORPORATE COMPLIANCE WORKSHOP 2000, at 507, 510-11 (PLI
Corporate Law and Practice Course, Handbook Series No. 507, 2000).
..
9 See Upjohn v. United States, 449 U.S. 394 (1981); discussion infra
at text accompanying notes 135-70.
See generally PAUL R. RICE,
ATTORNEY-CLIENT PRIVILEGE IN THE UNITED STATES § 4.14 (2d ed., updated
2003).
120 The consensus is that outside counsel should
ordinarily direct the
investigation. See, e.g., sources cited supra note 118. Of course, many of
the commentators are members of law firms. Nevertheless, there are
some important reasons why it may be useful to have outside counsel
involved. Retention of outside counsel may enhance privilege protectionbecause the work of inside counsel may sometimes be construed as
unprivileged business advice rather than protected legal counsel; outside
law firms generally can call up more resources to handle investigations on
an expedited basis; and involvement of outside counsel may relieve inside
lawyers of the burden of investigating senior managers and coworkers.
See, e.g., Bennett et al., supra note 48, at 38-41; Merrill, supra note 108, at
97-98. In addition, government officials traditionally have been more
willing to credit the results of investigations conducted by outside counsel,
although the failure of major law firms adequately to address serious
117
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board of directors is necessary to initiate an internal
investigation-usually in situations involving allegations of
serious misconduct, charges of pervasive wrongdoing, or
accusations against senior managers.121 Other issues that
frequently arise include deciding to whom investigators
should report their findings'22 and whether they should
deliver their analysis orally or in writing.23 There are many
possible ways to go about an investigation. Relevant factors
encompass, among others, the urgency of the matter, the
nature of the allegations, the scope of the perceived problem,
the level of those purportedly involved, the need for prior
and/or ongoing consultation with the board of directors, and
the extent of potential disruption of business operations.'24
Most commentators agree that it is usually best to begin
with obtaining and reviewing relevant documents.125 It is
corporate issues in recent corporate scandals casts some doubt on the
validity of this conclusion. See id.
121 See, e.g., Kuehne, supra note 3, at 665; BLACK, supra note 26, §
2.02.
122 See, e.g., BLACK, supra note 26, § 5.01; Kuehne, supra note 3, at
681; Merrill, supra note 108, at 120-21; Bennett et al., supra note 48, at
58.
123See, e.g., BLACK, supra note 26, § 5.01; Kuehne, supra note 3, at
681; Merrill, supra note 108, at 120-21; Bennett et al., supra note 48, at
58.
124 See generally BLACK, supra note 26, § 6.03; Marshall, supra note
103, at 30; Turk, supra note 12, at 93.
121 Often, however, factors such as timing or geographic location of
facilities and employees, as well as the preferences of the client
constituents who retain counsel, mandate selection of one strategy over
another. See, e.g., Bennett et al., supra note 48, at 46-47. For example, an
internal investigation initiated by the directors of a company already in
severe financial difficulty or subject to intensive government investigation
may have a shape and scope quite different from that initiated by the
managers of a corporation in good financial health for the purpose of
following up on an indication of a discrete problem. The last-ditch
investigative effort conducted at the request of the Enron board by
William Powers, Jr., Dean of the University of Texas Law School, is an
example of the former. See, e.g., Report of Investigation by the Special
Investigative Committee of the Board of Directors of Enron Corporation,
supra note 9; Christopher Stern, U.S. Seeks Delay in Publication of
WorldCom Report, WASH. POST, March 13, 2003, at E02. It is more
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clear that immediate steps should be taken to prevent the
destruction of any possibly relevant documents, as well as
email messages, video and audio recordings, or any of a host
of other potentially related materials.126 The passage of
Sarbanes-Oxley heightens existing document protection
requirements. While, prior to the Act's passage, deliberate
document destruction could result in prosecution for
obstruction of justice,12 7 the new law expands the potential
bases for criminal liability for "altering, concealing
mutilating, destroying or otherwise falsifying" documents 128
in connection with official proceedings including judicial,
agency and Congressional proceedings,' 129 and it adds new
record-keeping requirements for audit papers."'
With
respect to an internal investigation, these provisions
heighten the importance of finding and securing relevant
documentation and other records as soon as the need for the
131
inquiry becomes evident.
While documents may provide the clearest record of key
events or transactions, the most revealing information comes
from employees. Thus, the pivotal element of almost every
internal investigation-and the most informative and

difficult to find examples of the latter because they are far less likely ever
to come to light. One example that did is the inquiry conducted by Upjohn
Company that led to the Supreme Court's landmark decision on the
applicability of the attorney-client and work-product privileges in the
corporate context. See infra text accompanying notes 135-72.
126 A commonly utilized tool is a written memorandum ("non-destruct
memorandum") instructing employees not to discard or destroy any
relevant documents or other materials. See, e.g., Bennett et al., supra note
48, at 560; BLACK, supra note 26, § 5.01; Kuehne, supra note 3, at 679;
Wallace & Waks, supra note 118, at 509.
127 See
128

supra note 80.

Sarbanes-Oxley Act, supra note 4, § 802(a) (to be codified at 18

U.S.C. §1519).
129

Id.

131Sarbanes-Oxley

Act, supra note 4, § 802(a) (to be codified at 18

U.S.C. § 1520).
131This is the function of a "non-destruct" memorandum to all
personnel, agents and other constituents who may have relevant records of
any kind. See supra note 126.
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stressful part for all concerned-is the employee interview.
From line employees to senior managers, the people who act
on behalf of the corporation are best able to explain critical
events and provide relevant background information.
Without this information, investigators are likely to lack a
clear picture of key events, and the objectives of the inquiry
may be frustrated. Conversely, when employees cooperate in
an internal investigation, investigators have an opportunity
to put events in context. Information provided in interviews
helps counsel to get a sense of the organization's culture, to
learn about key personalities, and to assess witness
demeanor and credibility. Documents are the bare bones,
but interviews are the heart and soul of an internal
investigation. Correspondingly, it is in the interview phase
that difficult ethical issues most often arise. Before turning
to a discussion of these dilemmas, however, it is important to
understand the effect of persistent demands by prosecutors
and regulatory agencies for privilege waivers, and other
kinds of organizational "cooperation."
III. THE IMPACT OF GOVERNMENT DEMANDS
FOR PRIVILEGE WAIVERS AND OTHER
CORPORATE COOPERATION
In the 1960s and 1970s, as discussed above,3 2 internal
investigations most often took place as a result of
enforcement proceedings.
For example, consent decrees
between publicly traded companies and the SEC frequently
incorporated requirements for internal investigations
initiated by independent board members, conducted by
special counsel, and sometimes monitored by a federal
district judge or agency personnel.13 3 In these contexts,
questions of privilege rarely arose. As organizations began
to engage in their own investigations in efforts to avoid
criminal and civil liability, the importance of the protections
afforded by the attorney-client and work-product privileges

132
133

See supra text accompanying notes 30-48.
See supra text accompanying notes 32-36.
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became clear. So long as the fruits of internal investigations
were viewed as confidential attorney-client communications
and attorney work product, both counsel and corporate
clients had substantial leeway to explore possible courses of
action to address investigative findings.
Prosecutors and agency enforcement personnel, however,
began to seek access to the results of internal investigations,
including attorneys' notes and memoranda.
The
government's interest in information gathered by corporate
investigators is understandable. This is especially true in
voluntary disclosure situations in which corporate counsel
has handled all or most of the relevant investigation. Law
enforcement authorities have a legitimate concern that the
government cannot accurately assess the full scope of the
misconduct at issue and the degree to which both the entity
and individuals may be criminally liable without accurate
and complete information. Prosecutors are justifiably wary
of attempts to shield culpable senior managers from liability
at the expense of the entity and its shareholders.
Consequently, they argued that attorney-client and workproduct privileges should not protect materials gathered or
created in the course of internal investigations. The debate
over the applicability of the attorney-client and work-product
privileges to internal investigations at issue in federal
judicial proceedings came to a head in 1981 in Upjohn Co. v.
United States.'
A.

Upjohn and the Role of the Attorney-Client and
Work-Product Privileges in the Context of Internal
Investigations

The debate in Upjohn Co. v. United States3 5 focused on
the scope of the attorney-client and work-product privileges
in the context of Federal Rule of Evidence 501: "the privilege
of a witness ...shall be governed by the principles of the
common law as they may be interpreted by the courts of the

'3
135

449 U.S. 383 (1981).

Id.
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United States in light of reason and experience. 1' 6 The
contested materials consisted of the fruits of an internal
investigation of questionable foreign payments. Upjohn's
general counsel initiated the investigation after obtaining
advice from outside counsel and consulting with the
chairman of the company's board of directors. 137 When the

Internal Revenue Service subpoenaed questionnaires sent to
and returned by Upjohn employees around the world, as well
as documents, memoranda and notes gathered or written by
counsel in the course of the investigation, the company
asserted that the materials were protected by the attorneyclient and work-product privileges.
The government
sought enforcement of the administrative subpoena in the
United States District Court for the Western District of
Michigan, 139 contending

that

the

documents

were

not

protected by either privilege. 140 With respect to the attorneyclient privilege, the government argued that neither of the
approaches then utilized by various federal appellate
courts-the control group test or the subject matter test 4 '
protected Upjohn's materials. 4
The district court, on the

basis of a United States Magistrate's recommendations, held
that Upjohn had waived its attorney-client privilege.4 The
United States Court of Appeals for the Second Circuit
overruled the lower court on the waiver issue 144 and applied a
136

449

U.S. at 389 (quoting FED. R. EVID. 501).

137 449
138

U.S. at 386.
Id. at 388.

Id.
Id.
141 Id.
The control group test considers whether purportedly privileged
139
140

documents reflect communications between counsel and corporate
constituents who have authority to control the corporation's actions,
including the investigation itself. The subject matter test focuses instead
on whether the communication is within the subject matter of the
constituent's corporate responsibilities. For discussion of these tests in
comparison with the Upjohn decision, see RICE, supra note 119, § 4.14.
142 449 U.S. at 388.
143 Id.
141Id. at 388; United States v. Upjohn Co., 600 F.2d 1223, 1225-27 (2d
Cir. 1966).
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version of the control group test. The appellate court held
that the communications at issue were privileged only
insofar as they were limited to exchanges between Upjohn's
lawyers and the senior executives controlling the company's
response to the relevant legal advice, and remanded the case
for determination of the members of the control group. 45
The Second Circuit also ruled against the company on the
work-product privilege claim, 146 opining that the doctrine did
not apply to administrative summonses.'4 7
The Supreme Court reversed the Second Circuit and held
in favor of Upjohn on both issues.'
The Court ruled that
corporations have a right to assert the attorney-client and
work-product privileges to protect the confidentiality of
corporate
attorneys'
communications
with
client
representatives, as well as notes and memoranda prepared
by counsel in the context of an internal investigation. 4 9 In
reaching this conclusion, the Court specifically rejected the
control group test adopted by the court of appeals 5 ° and
declined to adopt the competing subject-matter test. 5' The
Court, in an opinion by then Justice Rehnquist, reasoned
that the control group test "frustrates the very purpose of the
privilege by discouraging the communication of relevant
information by employees of the client to attorneys seeking
to render legal advice to the client corporation." 52 The Court
noted that "corporations, unlike most individuals, 'constantly
145449 U.S. at 388; 600 F.2d at 1227.
146 449

U.S. at 389; 600 F.2d at 1227.

147449 U.S. at 389; 600 F.2d at 1227 n.12.

14"449 U.S. at 396-97, 402.
149Id.

at 386.

150In applying

Upjohn, the lower federal courts have adopted a
number of different approaches. See generally 24 CHARLES ALAN WRIGHT &
KENNETH W. GRAHAM, JR., FEDERAL PRACTICE & PROCEDURE § 5483 (2d ed.

1986). For discussion and comparison of the control group and subject
matter tests, see RICE, supra note 119, §§ 4.13-.14.
151See Carole Basri, Confidentiality of Corporate Communications, in
CORPORATE COMPLIANCE 2001, at 181, 185 (PLI Corporate Law and
Practice Course, Handbook Series No. 1249, 2001).
152 449 U.S. at 392.
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go to lawyers to find out how to obey the law,"' 153 because
corporate legal compliance "is hardly an instinctive
matter."'54 The Court further stated:
[tihe narrow scope given the attorney-client privilege
by the court below not only makes it difficult for
corporate attorneys to formulate sound advice when
their client is faced with a specific legal problem, but
also threatens to limit the valuable efforts of
corporate counsel to ensure their client's compliance
with the law.' 55
In particular, the Court observed:
if the purpose of the attorney-client privilege is to be
served, the attorney and client must be able to
predict with some degree of certainty whether
particular discussions will be protected.
An
uncertain privilege, or one which purports to be
certain but results in widely varying applications by
the courts, is little better than no privilege at all.156
Rejecting the government's argument that risk of liability
alone would ensure that corporations would seek legal
advice, the Court stated that the government's position
"ignore[d] the fact that the depth and quality of any
investigations to ensure compliance with the law would
suffer, even were they undertaken."" 7 The Court held the
attorney-client privilege applicable on grounds that "[t]he
communications at issue were made by Upjohn employees to
counsel for Upjohn acting as such, at the direction of
corporate supervisors in order to secure legal advice from
counsel," 15 and the communications concerned matters
within the scope of the employees' corporate duties.'5 9
...
Id. (quoting Bryson P. Burnham, The Attorney-Client Privilege in

the CorporateArena, 24 Bus. LAW 901, 913 (1969)).
154449 U.S. at 392.
155Id.
156 Id. at 393.
157 Id. at 393 n.2.
"' Id. at 394 (footnote omitted).
159Id.
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The Court noted that the work-product doctrine,
originally set forth in its 1947 decision in Hickman v.
Taylor,'160 had since been reaffirmed in United States v.
Nobles,'6 1 and incorporated into Federal Rule of Civil
Procedure 26(b)(3).1 62 The Court emphasized the underlying
policy that "it is essential that a lawyer work with a certain
degree of privacy, "163 reiterating its admonition in Hickman v.
Taylor' that:
if discovery of the material sought were permitted
"much of what is now put down in writing would
An attorney's thoughts,
remain unwritten.
heretofore inviolate, would not be his own.
Inefficiency, unfairness and sharp practices would
inevitably develop in the giving of legal advice and in
the preparation of cases for trial. The effect on the
legal profession would be demoralizing. And the
and the cause of justice would
interests of the clients
16
be poorly served.' 1
The Court also pointed to the distinction in categories of
work product set forth in Rule 26(b)(3) and stressed the need
to accord special protection against disclosure of the mental
or legal theories of
impressions, conclusions, opinions
66
counsel concerning litigation.1
In subsequent cases, although the Court has permitted
some exceptions to the attorney-client and work-product
privileges, it has continued to affirm the availability of these
protections to corporations.167 While the lower federal courts
329 U.S. 495 (1947).
422 U.S. 225, 236-40 (1975).
162 FED. R. Civ. P. 26(b)(3).
160
161

449 U.S. at 397-98.
164 329 U.S. at 511.
165 449 U.S. at 398 (quoting 329 U.S. at 511).
163

166

Id. at 400.

167

See RICE, supra note 119, § 4:14; JOHN K.

VILLA,

CORPORATE

COUNSEL GUIDELINES § 1.03, at 1-23, 1-24 nn.26-28 (1999). For a review of
Supreme Court cases addressing the applicability of the attorney-client
privilege, see Brian Sheppard, Views of the United States Supreme Court
as to Attorney-Client Privilege, 159 A.L.R. FED. 243 (2000). For discussion
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have had difficulty interpreting and applying Upjohn,6 8
when
investigating
counsel
conduct
the
inquiry
that
both
privileges
apply
to the
appropriately, it is clear
169
fruits of internal investigations.
A number of state courts,
though not bound by Upjohn with respect to state privilege
rules, have followed the Supreme Court's lead, while others
continue to apply the control group or subject matter tests in
matters governed by state law. 170
Since the Supreme Court decided Upjohn in 1981, some
jurisdictions have also recognized a "self-evaluative"
privilege that protects an entity's internal efforts to discover

and analysis of the application of the attorney-client and work-product
privileges in the corporate context, see, for example, Alexander C. Black,
What Corporate CommunicationsAre Entitled to Attorney-Client Privilege,
26 A.L.R. 5TH 628 (1995); BLACK, supra note 26, §§ 6.01-.02; John F.
Savarese and Carol Miller, Protecting Privilege and Dealing Fairly with
Employees While Conducting An Internal Investigation, in CRISIS
MANAGEMENT & BUSINESS RECOVERY: ARE YOU PREPARED?, at 63, 69-86
(PLI Corporate Law and Practice Course, Handbook Series No. 1296,
2000). For a comparative analysis of the applicability of the privilege with
respect to the work of in-house corporate counsel, see VILLA, supra, §§
1.01-.28.
168 Basri, supra note 151, at 186-88.
See generally Nancy Horton
Burke, The Price of Cooperatingwith the Government: Possible Waiver of
Attorney-Client and Work ProductPrivileges, 49 BAYLOR L. REV. 33 (1997).
One of the most significant developments in the post-Upjohn era is the
development of the law with respect to the relationship of voluntary
disclosure to continued assertion of the attorney-client and work-product
privileges.
The seminal case is the Third Circuit's decision in
Westinghouse Electric Corp. v. Republic of the Philippines, 951 F.2d 1414
(3d Cir. 1991). See generally Burke, supra, at 33 ("'While [voluntary]
disclosure might help the private party to resolve its differences with the
government, that party must be mindful that a court may order the
disclosure of this otherwise privileged information to third-party civil
litigants seeking to take advantage of the investigative work of the party
and/or its legal counsel."); Alec Koch, Internal Corporate Investigations:
The Waiver of Attorney-Client Privilege and Work-Product Protection
Through Voluntary Disclosures to the Government, 34 AM. CRIM. L. REV.
347 (1997).
169 See RICE, supra note 119, § 4:14 (attorney-client and work-product
privileges); VILLA, supra note 167, § 1.22 (attorney-client privilege).
170 See

Basri, supra note 151, at 186.
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and remedy misconduct.'71
The self-evaluative privilege
affords valuable protection in jurisdictions where it is
available to companies conducting internal investigations. It
is not widely recognized in the context of criminal
17 2
investigations however.
B. An End-run Around Upjohn: Privilege Waivers as
the Price of Cooperation with the Federal
Government
1. Recent Trends in Federal Sentencing of
Corporate Defendants
As the risks of corporate criminal and civil liability began
to increase, and the potentially staggering consequences
became clear, 1 more and more corporate defendants chose
to settle with the government rather than litigate. From
1997 to 2000, close to ninety percent of all corporate
defendants in federal criminal proceedings pled guilty; 174 by
2001 the number had climbed to nearly ninety-three
percent. 175 The United States Sentencing Commission's
Organizational Sentencing Guidelines 76 have encouraged
this trend. The Guidelines permit a corporation facing
sentencing proceedings to lower its culpability score by
showing that at the time the offense occurred the company
had in place an "effective program to prevent and detect

171

See BLACK, supra note 26, § 6.03; McLaughlin & McCarthy, supra

note 10, at 998-99; VILLA, supra note 167, § 1.18; James S. Bolan,
Attorney-Client Privilege for In-House Counsel "Advocats Avec Frontiers,"
in LEGAL PROBLEMS OF MUSEUM ADMINISTRATION, at 217, 237 (Am. Law
Inst.-Am. Bar. Ass'n Course of Study, No. SE61, 2000); Savarese & Miller,
supra note 167, at 95-97.
172 See BLACK, supra note 26, § 6.03; Savarese & Miller, supra note
167, at 95.
173 See supra note 75 and text accompanying notes 66-98.
174 Cloherty et al., supra note 15, at n.6 (citing USSC statistics).
175

Id.

176 U.S. SENTENCING GUIDELINES MANUAL

§

8 (2002).
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violations of the law, " 177 or by demonstrating "[sielfreporting, cooperation, and acceptance of responsibility" for
the organization's wrongful conduct.17 8
As a recent article points out, the Organizational
Sentencing Guidelines have not yet evolved in the same
fashion as those applicable to individuals.'7 9
Not
surprisingly, there are far fewer prosecutions of corporations
than of individuals' 5 0-the
relative numbers of each
guarantee that this will always be the case. Nevertheless,
the Sentencing Commission's data shed light on the
invocation of these standards. For example, the concept of
corporate compliance
programs highlighted by the
Guidelines has received considerable fanfare.'
Compliance
programs of various sorts have become standard practiceoutpaced only by the exponentially expanding number of
"experts" from consultants, accounting companies, and law

Id. § 8C2.5(f). Pursuant to the U.S.S.G., an effective compliance
program requires seven key elements: (1) compliance standards and
procedures for employees that are reasonably capable of reducing the
possibility of criminal misconduct; (2) assignment of overall compliance
responsibility to high-level personnel in the organization; (3) use of due
care to avoid delegating substantial discretionary authority to persons the
organization knows, or should know, have a propensity to engage in illegal
activity; (4) effective communication of compliance standards and
procedures to all employees; (5) putting in place monitoring and auditing
systems designed to detect criminal conduct, along with a highly
publicized reporting system that employees know they can utilize without
fear of retribution; (6) consistent enforcement of compliance standards,
including discipline of offenders and responsible persons who fail to detect
offenses; and (7) appropriate responses to offenses detected, including
177

steps to prevent similar offenses. U.S. SENTENCING GUIDELINES MANUAL §

8A1.2, application note 3(k) (2002).
178 Id. § 8C2.5(g).
...
Cloherty et al., supra note 15, at text accompanying note 4 (noting
the absence of judicial decisions analyzing the applicability of sentencing
criteria to corporate defendants in contrast to the number of cases
interpreting application of the U.S.S.G. to the sentencing of individuals).
180
Id.
' See

id. at note 3 and accompanying text.
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firms who offer their services to design and help implement
these programs. 82
are
programs
compliance
while
Significantly,
undoubtedly of value in preventing misconduct and dealing
promptly with wrongdoing when it does occur, it is very clear
that it is difficult to design and implement a compliance
program that will merit credit under the Guidelines. From
1995 to 1999, only two of 496 corporate defendants sentenced
under the Guidelines received credit for having an effective
compliance program in place,183 while none received
compliance program credit in 2000.184 In contrast, in 2000
more than eighty-five percent of corporations received credit
for cooperation and/or acceptance of responsibility. 8 5

As

these data demonstrate, the best opportunity for
organizations to reduce criminal sanctions may well lie in
the areas of "cooperation" and "corporate acceptance of
responsibility" for misconduct.
While the United States Sentencing Commission sets the
applicable standards, it is federal prosecutors who assess
corporate cooperation and acceptance of responsibility, and it
is primarily prosecutors who inform the federal courts on
these issues. It is also prosecutors, in conjunction with the
federal agency enforcement personnel, who make the
threshold decision whether to charge corporations and/or the
individuals who manage and work for them.

182

Hundreds of advertisements for corporate compliance consultants

and related services are readily available through the Internet and a wide
See, e.g., Directory of
variety of legal and accounting publications.
at
&
Audits,
Compliance
Consultants-Corporate
Consultants,
http://www.hospiceresources.net/consultantcorporatecomplianceprograms
(last visited Oct. 18, 2003).
183 Cloherty et al., supra note 15, at text accompanying note 29.
184

Id.

185

Id. at text accompanying note 32.
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2. DOJ's FederalProsecutionof Business
Organizations
The
DOJ's
Federal Prosecution of Business
186
Organizations
provides guidance to assist federal
prosecutors in making charging, plea negotiation and
sentencing position decisions with respect to corporations
and other business organizations.
An earlier version of these principles, prepared by an ad
hoc interagency working group spearheaded by the DOJ,
first appeared in 1999 as an attachment to a memorandum
from then-Deputy Attorney General Eric Holder to United
States Attorneys emphasizing the DOJ's commitment to
prosecution of corporate offenders. 87 These principles, now
incorporated into the United States Attorneys' Manual,'88 and
most recently amended in January 2003,1"9 clearly set forth
the relevance of privilege waivers and corporate cooperation
to the threshold decision whether to bring charges against
corporate defendants, as well as determinations whether to
grant amnesty or immunity to parties involved in
government investigations. As the policy states:
In determining whether to charge a corporation, that
corporation's timely and voluntary disclosure of
wrongdoing and its willingness to cooperate with the
government's investigation may be relevant factors.
In gauging cooperation, prosecutors should consider
the corporation's willingness to identify the culprits
within the corporation, including senior executives,
to make witnesses available, to disclose the complete
results of its internal investigation, and to waive the
attorney-client and work-product privileges.' 90
FederalProsecutionof Business Organizations,supra note 22.
from Eric H. Holder, Jr., Deputy Attorney General,
on Bringing Criminal Charges Against Corporations (June 16, 1999), at
http://www.usdoj.gov/criminal/fraud/policy/Chargingcorps.html
(last
visited Oct. 22, 2003) [hereinafter Holder Memorandum].
18

187Memorandum

188Id.
18'

FederalProsecutionof Business Organizations,supra note 22.

190Id. pt. III cmt.
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In connection with sentencing, the policy goes on to
explain:
One factor the prosecutor may weigh in assessing the
adequacy of a corporation's cooperation is the
completeness of its disclosure including, if necessary,
a waiver of the attorney-client and work product
protections, both with respect to its internal
investigation and with respect to communications
between specific officers, directors, and employees
and counsel.' 91
The DOJ takes a similar position with respect to
consideration of the effectiveness of corporate compliance
programs, and negotiation of plea agreements. 192 Given the
high incidence of corporate guilty pleas,'9 3 the latter context
is particularly important. With respect to plea negotiations,
the policy instructs: "in plea agreements in which the
corporation agrees to cooperate, the prosecutor should
ensure that the cooperation is complete and truthful."1 94 To
do so, among other things, "the prosecutor may request that
the corporation waive attorney-client and work-product
protection, make employees and agents available for

191Id.

pt. VI cmt. The policy states that DOJ does not "consider waiver
of a corporation's privileges an absolute requirement," but "only one factor
in evaluating the corporation's cooperation." Id. Nevertheless, it is clearly
a very important one. As one commentator notes, "More often than not, a
company under investigation for alleged environmental violations is
inclined to cooperate with the agencies conducting the investigation. This
reflexive response may arise from several sources, including a fear of
stimulating further investigation, a concern about disbarment or
suspension from government contracts or loss of a license, the desire to
avoid adverse publicity and/or the natural tendency to view one's own
company as a 'good corporate citizen' with nothing to hide." Marshall,
supra note 103, at 27-28.
192 Federal Prosecution of Business Organizations, supra note 22, pt.
XII cmt.
193

See supra text accompanying notes 68-71.

Federal Prosecution of Business Organizations, supra note 22, pt.
XII cmt.
194
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of its internal

".."195

The policy cautions that prosecutors "generally should not
agree to accept a corporate guilty plea in exchange for nonprosecution or dismissal of charges against individual
officers and employees." 96 It instructs prosecutors deciding
whether to charge corporations to consider not only an
organization's "willingness to cooperate in the investigation
of its agents,"197 but "whether [a] corporation appears to be
protecting its culpable employees and agents."'98 Prosecutors
should factor into their calculus "a corporation's promise of
support to culpable employees and agents, either through the
advancing of attorneys' fees, through retainingthe employees
without sanction for their misconduct, or through providing
information to the employees about the government's
investigation pursuant to a joint defense agreement .

"..."199

Inherent in this calculus is a sweeping pronouncement:
corporate engagement in joint defense agreements, failure to
sanction employees (whether or not they have been convicted
of a crime), and advancement of attorneys' fees may all be
grounds for deeming corporations uncooperative.200
The defense bar has repeatedly raised concerns about
these policies, but with little effect to date. For example, at a
March 2003 conference of the American Bar Association's
Criminal Defense Section, defense attorneys related
encountering "'unprecedented pressures' to cooperate and
waive the privilege,"20 ' and experiencing first-hand "the

195

Id.

196

Id.

197Id. pt. XII.
198Id. pt. VI.
199Id. (emphasis

supplied). "[Olverly broad assertions of corporate
representation of employees or former employees" may also be viewed as
"conduct that impedes the investigation." Id.
200 Id. The policy excepts advancement of counsel fees required by
state law. Id. pt. II n. 4.
201Criminal Law-White Collar Crime: Programs Examine Trend
Toward Seeking Corporate Waiver of Attorney-Client Privilege, 71
U.S.L.W. 2625, 2635 (2003) [hereinafter White Collar Crime]. See also,
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government's policy of viewing a corporation's payment of
employees' legal fees as a sign of lack of cooperation."2"2 In
the words of one criminal defense lawyer, "the attorneyclient privilege is under siege."0 3
Federal prosecutors
responded that "waivers are requested, not demanded[;]
waiver is a strategic decision."204 One Assistant United
States Attorney commented that a corporate decision to
waive the protection of the attorney-client and work-product
privileges is comparable to an individual's decision to waive
Fifth Amendment rights pursuant to a plea bargain."2 5 She
contended that tying acknowledgment of cooperation to a
corporation's agreement to waive its attorney-client and
work-product privileges is "simply a tool in the government's
arsenal."2 6 Defense counsel are inclined to take a different
view: "Prosecutors . . . expect the corporation's lawyers to
conduct an investigation for the government with tools the
government does not have, particularly the threat of firing
employees who refuse to provide information."2 7
Various kinds of cooperation may also significantly
impact enforcement action decisions by agencies such as the

e.g., Richard Ben-Veniste & Lee H. Rubin, DOJ Reaffirms and Expands
Aggressive Corporate Cooperation Guidelines, LEGAL BACKGROUNDER,Apr.
4, 2003, at 1; Thomas F. Carlucci et. al., CONDUCTING CORPORATE INTERNAL
INVESTIGATIONS, in A PRACTICAL GUIDE TO INTERNAL CORPORATE
INVESTIGATIONS, at 36 (D.C. Bar Continuing Legal Education Program,

2002) (copy on file with author); David M. Zornow & Keith D. Krakaur, On
the Brink of a Brave New World: The Death of Privilege in Corporate
CriminalInvestigations, 37 AM. CRIM. L. REV. 147, 154-56 (2000).
202 White Collar Crime, supra note 201, at 2635.
203

White Collar Crime, supra note 201, at 2635; see also Zornow &

Krakaur, supra note 206, at 155.
"oWhite Collar Crime, supra note 201, at 2635; see also Zornow &
Krakaur, supra note 206, at 155.
205
206

207

White Collar Crime, supra note 201, at 2635.

Id.
Id. Some members of the defense bar argue that DOJ's corporate

cooperation policies are undermining the DOJ's own objectives by making
it more difficult for organizations to conduct internal investigations and
thereby restricting the flow of information to the government over the long
term. Ben-Veniste & Rubin, supra note 201, at 4.
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SEC, the Department of Defense, the Environmental
Protection Agency, and the Department of Health and
Human Services.208 While their guidelines do not require
privilege waivers or withholding of support for "culpable"
employees as criteria for participation in voluntary
disclosure programs, these agencies work hand in hand with
the DOJ and United States Attorneys' Offices around the
country. The DOJ's policies necessarily impact those of all of
its client agencies.
The approach to privilege issues advanced by the DOJ's
Federal Prosecution of Business Organizations severely
compromises counsel's ability to rely on the attorney-client
and work-product privileges to keep confidential any
materials gathered, notes taken, or memoranda written in
the course of an internal investigation. The government's
policy very effectively undermines the Supreme Court's
decision in Upjohn without the need for litigation. °9 In
consequence:
[olnce-celebrated goals of our legal system-the
client's rights of confidentiality and freedom from
to
the
giving
way
self-incrimination-are
for
the
swift
demands
government's powerful
disclosure of all evidence relevant to investigations of
With this change in
corporate misconduct.
208 See Federal Prosecution of Business Organizations,supra note 22,
pt. VI. Information pertaining to the Department of Defense's voluntary
at
http://www.dodig.osd.mil/
is
available
program
disclosure
Inspections/IPO/vdpam.pdf (last visited Oct. 15, 2003); the Environmental
at
on its program
offers
information
Agency
Protection
http://www.epa.gov/compliance/resources/policies/incentives/auditing/final
polstate.pdf (last visited Oct. 15, 2003); and the parameters of the
Department of Health and Human Services' voluntary disclosure program
are set forth at Publication of the OIG's Provider Self-Disclosure Protocol,
63 Fed. Reg. 58,399 (Oct. 30, 1998). The SEC relies on an informal
approach. The Commission articulated relevant factors in a 2001 Report
of Investigation Pursuant to Sections 21(a) of the Securities Exchange Act
of 1934 and Commision Statement on the Relationship of Cooperation to
Agency Enforcement Decisions, Exchange Act Release No. 44,969, Acct'g
and Audt'g Release No. 1470 (Oct. 23, 2001).
209 See Zornow & Krakaur, supra note 201, at 154-56.
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prosecutorial attitude, the government effectively is
deputizing "Corporate America" as an arm of law
enforcement at the expense of principles that lie at
the core of our adversarial system of justice. 10
Whether or not the public policy underlying the DOJ's
strategy is sound, there is no question that it has
dramatically affected the conduct of many internal
investigations and the use of their findings.
C.

The Impact of Federal Corporate Cooperation
Policies on Individuals Interviewed in the Course of
Internal Investigations of Potential Criminal
Violations
1. Possible Loss of Fifth Amendment Protections

An employee asked to participate in an investigative
interview has little choice. Refusal to do so may result in
sanctions or even termination. In most states a refusal to
cooperate with an internal investigation "constitutes a
breach of an employee's duty of loyalty to the corporation
and is good grounds for terminating his employment."2 11
Until the late 1990s, the Supreme Court's Upjohn decision
provided some assurance for both corporations and their
constituents that internal investigations were truly
internal." 2 The attorney-client privilege and work-product
doctrine protected the materials counsel prepared in the
course of their work, even if the corporation later engaged in
voluntary disclosure or pleaded guilty to a criminal offense.
That is no longer the case. In the current enforcement
environment, as noted earlier, more than ninety percent of

210

21'

Id.
BLACK, supra note 26, § 4.03[2] (recommending entity consider

terminating employees who decline to be interviewed). See also Merrill,
supra note 108, at 113-15.
212 Upjohn Co. v. United States, 449 U.S. 383 (1981); see supra text
accompanying notes 148-69.
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13
corporations charged with criminal offenses plead guilty,
and eighty-five percent of those companies sentenced
cooperate with the government in some fashion.214 Others
avoid prosecution through extensive voluntary disclosures
that may well include materials prepared in the course of
internal investigations; and still others have statutory
obligations to conduct internal investigations and disclose
the results.2 1 Consequently, if, in the course of an interview,
"an employee responds to the corporate attorney in a manner
which implicates him personally in criminal conduct, he may
have unknowingly lost the value of his fifth amendment
privilege against self-incrimination." 216 The risk that a
corporate employer will turn over memoranda and notes of
employee interviews to government authorities is not
insignificant. Once employees have made incriminating
statements to internal investigators, the privilege against
self-incrimination will not protect them.2 7 Moreover, in the

213
214
215

See supra text accompanying notes 68-71.
See supra text accompanying note 185.
See supra text accompanying notes 104-12. See generally Stacy L.

Brainin, Internal Investigations in Health Care: Unique Environment and
the Dilemma of Disclosure, in INTERNAL CORPORATE INVESTIGATIONS, supra
note 12, at 439-40; Michael Shepard, No Security: Internal Investigations
into Violations of the Securities Laws, in INTERNAL CORPORATE
INVESTIGATIONS, supra note 12, at 389, 395-404; Joseph F. Coyne &
Charles F. Barker, Employees' Rights and Duties During an Internal
Investigation, in INTERNAL CORPORATE INVESTIGATIONS, supra note 12, at
173; Holliday & Stevens, supra note 104, at 283-85.
216 Kathryn W. Tate, Lawyer Ethics and the CorporateEmployee: Is the
Employee Owed More Protection Than the Model Rules Provide?, 23 IND. L.
REV. 1, 3-4 & n.6 (1990). Professor Tate focuses in particular on the
vulnerability of lower echelon employees asked to participate in internal
investigative interviews. She provides a comprehensive analysis of the
Model Rules applicable to interactions between counsel and client
employees, including issues pertaining to interviews, multiple
representation and referral client relationships.
She offers specific
proposals for amendment of several Model Rules to mitigate employee
vulnerability in these contexts.
217 See, e.g., Tate, supra note 216, at 4; Bennett et al., supra note 48, at
47-48; Merrill, supra note 108, at 99-100, 114-115; Zornow & Krakaur,
supra note 201, at 153. A debate is beginning to emerge over whether
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current enforcement environment, individual corporate
actors are far more likely to spend time in jail than their
predecessors. 218

2. Disclosures that May Embarrass the Employee
or Superiors
In addition to the tension between sacrifice of
constitutional protections and the loss of livelihood,
employees may face intra-corporate political land mines,
particularly if what the employee says turns out to
embarrass the employee or her superiors. A hypothetical
may help to illustrate this point. Suppose, for example, that
lawyers conducting an internal investigation question a
Finance Department employee about questionable aspects of
a major transaction. The employee provides information
that reveals practices that are embarrassingly sloppy, but
not illegal.
If the CFO subsequently receives this
information as part of counsel's report on investigative
findings, even a CFO with the best of intentions may have
difficulty treating the employee fairly after the investigation
concludes. Thus, whether or not investigating counsel finds
any significant problem with the transaction, the employee's
relationship with an important and powerful superior is
likely to suffer.
It is also entirely possible that an
unrepresented employee involved in questionable conduct
may end up as a corporate scapegoat, particularly if the
employee essentially confesses to engaging in some form of
misconduct while a more culpable, but more legally
sophisticated superior, manages to remain silent. As one

internal corporate investigations required by statute can be considered
state action. See Turk, supra note 12, at 99.
218 See supra note 75 and text accompanying notes 75-86.
For
example, an individual convicted of an antitrust violation "faces a greater
risk of jail time today than even a few years ago. Approximately 50
individual defendants were imprisoned for antitrust and related offenses
in FYs 1999 and 2000, which is more than the total number of individuals
imprisoned in the previous five years." Hammond, supra note 116, at 335.
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commentator points out, lower echelon employees
particularly vulnerable to these kinds of problems. 19

are

3. Failure To Comprehend the Role of
Investigating Counsel
The risks to employees participating in internal
interviews are apparent when one considers the objectives
that corporate counsel are ethically required to pursue in
conducting such investigations.2 ° Counsel's first goal is to
determine whether wrongdoing has occurred. If it has, it is
in the corporation's best interest to show that an errant
employee or agent acted on her own without either corporate
encouragement or corporate authority.
Consequently,
counsel must pursue evidence in support of this theory. Both
corporate representatives and counsel may sincerely believe
that the best way to promote the corporation's interests is to
find an explanation for the challenged conduct that does not
result in liability for either the organization or its
constituents, but this optimal outcome is often unrealistic.
Whenever this is the case, corporate counsel are ethically
bound to choose the interests of the corporation over those of
its constituents. 2 1
The employee, however, may not realize his or her
potential vulnerability. A corporate constituent may know
and trust the lawyers conducting the interview and
misperceive their role in the investigation. While this may
be particularly true for lower echelon employees who lack
legal sophistication,2 22 even senior employees are at risk.223

220

Tate, supra note 216, at 8, 11.
See infra Part IV.A.2.(i); see also text accompanying notes 261-70.

221

Id.

222

See GEOFFREY HAZARD

21"

& W.

WILLIAM

HODES,

THE

LAW OF

LAWYERING § 17.13, at 17-45 (2000 Supp.) (high officials may assume
company counsel is their counsel); CHARLES W. WOLFRAM, MODERN LEGAL
ETHICS § 13.7, at 733 (1986) ("A principal might even come to think of the
corporation's lawyer as 'my' lawyer as well. That will occur particularly,
as is common, when their relationship is long-standing and developing
social as well as professional dimensions.").
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Although senior managers may be more savvy with respect
to legal matters, if the lawyers interviewing them are people
they deal with regularly, managers may respond on the basis
of existing personal connections without fully appreciating
the true nature of the circumstances.
4. Erroneous Expectations
In contrast, when the government approaches an
employee directly, the elements of mutual trust and
commitment are not present. Employees are far more likely
to realize the personal risks inherent in the situation, and
they have an opportunity to decline to participate without
fearing job loss.
Contacts by government agents may
motivate employees to retain personal counsel or perhaps
even request immunity in exchange for cooperation. At a
minimum, if government agents interview an employee
suspected of illegal conduct, the individual is entitled to the
warnings constitutionally required by Miranda v. Arizona,22 4
a cautionary statement likely to put those questioned on
their guard.2 25 In fact, the absence of a Miranda warning in
an internal interview may well lull employees into believing
that they are not personally at risk. As Justice Rehnquist
2 26 "Mirandahas become
wrote for the Court in Dickerson,
embedded in routine police practice to the point where the
warnings have become part of our national culture." 27
Employees at any level may have no idea that they are
providing information likely to go to federal prosecutors, or
that they may be forfeiting the Fifth Amendment's protection
against self-incrimination by providing information to
counsel conducting the interviews.

223

See, e.g., Tate, supra note 216, at 7-8. As Professor Tate points out,

an employee's loyalty and commitment to his or her employer may well
work against the employee's own best interests. Id. at 11-13.
224 384 U.S. 436 (1966) [hereinafter Miranda warnings].
221Id. at 469. See infra note 349.
226 Dickerson v. United States, 530 U.S. 428 (2000).
227 Id. at 443.
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Consequently, the information attorneys conducting
internal
investigations
receive
from their
client's
constituents may be given because of an employee's sense of
duty or loyalty to her employer, her relationship to attorneys
she either knows or knows to be representing her employer,
or the absence of admonitions so commonly associated with
questioning that may lead to arrest or other law enforcement
consequences."' If the corporation subsequently waives the
attorney-client and work-product privileges with respect to
the investigation, prosecutors are likely to garner all kinds of
information-including
potentially
incriminating
statements-from people who might otherwise decline to
speak with prosecutors, FBI agents, or other government
investigators.
Of course, the attorney-client privilege belongs to the
corporation in this context, and it is possible to argue that
neither senior managers nor line employees ever had any
basis to expect that their statements would be kept
confidential. This is counterintuitive, however. There is no
reason to believe that employees at any level understand
without explanation that lawyers working for their
employer-especially lawyers with whom they have
developed a relationship of confidence and trust-may
229
readily metamorphose into de facto government agents.

228 See Tate, supra note 217, at 9, 11-12; Zornow & Krakaur, supra

note 201, at 153.
229 The extent to which corporate employees perceive that this is so
steadily erodes employees' motivation to engage in discussions with
investigating counsel, despite the Supreme Court's Upjohn admonition
that "the best route to corporate compliance with the law is 'full and frank
communication between attorneys and their [corporate] clients."' Zornow
& Krakaur, supra note 201, at 148-49 (quoting Upjohn Co. v. United
States, 449 U.S. 383, 389 (1981)); Koch, supra note 168, at 355 & n.38
(citing Jed S. Rakoff, Coerced Waiver of CorporatePrivilege, 214 N.Y. L.J.
3 (1995)).
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D. The Consequences of Federal Corporate
Cooperation Policies for Organizations
Every day businesses across the country engage in efforts
to build employee loyalty.3 0 Loyalty is critical to worker
productivity, efficient operations and good customer
service.23' It depends on working conditions, compensation,
and job satisfaction. But loyalty is also a function of the
extent to which employees trust their employer and believe
that the employer is interested in the well-being of its
employees. Employees are unlikely to remain committed to
an employer they do not trust. Consequently, companies
spend a good deal of effort in team building and various
kinds of programs to foster commitment and reward loyalty
on the part of their employees.232 Consultants offer programs
for team-building; management gurus offer insights on
culture change; human resources professionals counsel
managers on building loyalty and commitment in their
departments; and every bookstore has an array of resources
on effective management techniques. In many ways, it is
apparent that the public, too, expects employers to be loyal
to their employees-plant closings or reductions in force are
far more often greeted with dismay and criticism than

210

See, e.g., An Alternative to Cocker Spaniels, ECONOMIST, Aug. 25,

2001 [hereinafter Cocker Spaniels]; Good Work (How Companies Manage

Finance Employees), CFO
Work]; JAMES HESKETT

MAGAZINE,

Sept. 1, 2000 [hereinafter Good

ET AL., THE SERVICE PROFIT CHAIN: How LEADING

COMPANIES LINK PROFIT AND GROWTH TO LOYALTY, SATISFACTION AND VALUE
(1997); DENNIS G. MCCARTHY, THE LOYALTY LINK: How LOYAL EMPLOYEES
CREATE LOYAL CUSTOMERS (1997); THE QUEST FOR LOYALTY: CREATING
VALUE THROUGH PARTNERSHIPS (Frederick F. Reicheld ed., 1996).
231 As Professor Tate suggests, however, employees' loyalty to their

employers may work against their own best interests in the internal
interview context See Tate, supra note 216, at 11-13.
232See T. J.

SCHIER,

SEND FLOWERS TO THE LIVING!

CONTESTS AND INCENTIVES TO BUILD EMPLOYEE LOYALTY

cited supra note 231.

REWARDS,

(2002); sources
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admiration for the managers' savvy cost-cutting, profitmaximizing policies.233
While few would suggest that protection of "culpable"
employees is appropriate, punishment or termination of an
employee simply because a third party-whether a coworker, prosecutor or agency-views that person as
"culpable" is difficult to square with basic notions of fairness.
The DOJ's current policies represent a well-intentioned
attempt to prevent continued employment of dishonest
employees and to thwart senior managers ready to sacrifice
the organization's well-being to save themselves, but they
sweep so broadly that anomalous results are sometimes
inevitable.
While it may be reasonable to expect
organizations to disclose evidence of wrongdoing, it is hard to
defend a policy that calls for employers to jettison employees
on the basis of unproven allegations.
The policy against joint defense agreements discourages
organizations from cooperating with individuals in defending
against government charges. Perhaps most troubling of all,
however, is the DOJ's position that advancement of legal fees
to employees involved in criminal investigations evidences a
lack of corporate cooperation with the prosecution.
Corporate indemnification and fee advancement policies
manifest employer-employee loyalty by providing protection
against liability that may arise from actions undertaken in
the course of work on behalf of the organization.2 34
Indemnification and fee advancement are permitted by the
Model Business Corporations Act,2 35 the American Law
Institute Principles of Corporate Governance,2 36 courts, and
state corporate codes.23 7 For example, when a director
233 Michael Moore's classic film ROGER & ME

(Dog Eat Dog Films

1989) vividly illustrates this point with respect to the closing of obsolete
General Motors plants in Flint, Michigan.
... See generally ALAN R. PALMITER, CORPORATIONS: EXAMPLES &
EXPLANATIONS 251 (4th ed. 1999).
235 MODEL Bus. CORP. ACT §§ 8.51-8.56 (1984).
236

PRINCIPLES OF CORPORATE GOVERNANCE, supra note 95, § 7.20.

237

See, e.g., CAL. CORP. CODE § 317 (West 2003); DEL. CODE ANN. tit. 8,

§ 145 (2003); N.Y. Bus. CORP. LAW §§ 721-26 (McKinney 2003).

See
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successfully defends an action against her on the merits,
indemnification is mandatory under all state corporate
laws.238
Even when the director is unsuccessful,
indemnification is generally discretionary if the director
acted in good faith, reasonably believed that she acted in the
best interests of the corporation, and parties other than the
corporation's own shareholders initiated the action.23 9 In
is
generally
criminal
prosecutions,
indemnification
permissible if the director did not have reasonable cause to
believe that her actions violated the law.24 ° These same
principles apply to the indemnification of officers and other
employees, except that employees who are neither officers
nor directors are unlikely to be entitled to mandatory
indemnification by statute." 1
In light of the law of indemnification, many states also
permit corporations to advance legal fees242 if the recipient
executes an undertaking to repay these advances if he is
ultimately found not to be entitled to them.243 In addition,
officers, directors and employees in senior positions or with
special responsibilities often have a contractual right to both
indemnification and fee advancement. 44 In other cases, the
corporation's articles or bylaws may afford such rights,245 or

generally PALMITER, supra note 234, § 15.1, at 253-54. In many states
corporations may also purchase directors' and officers' insurance policies
affording protection broader than that which corporations may provide
pursuant to indemnification provisions. See, e.g., MODEL Bus. CORP. ACT
§ 8.57 (1984); DEL. CODE ANN. tit. 8,§ 145(g) (2003).
238
239

240

PALMITER,

Id.
See, e.g.,

supra note 234,

§ 15.1, at 252.

8.51(a)(3) (1984);

MODEL Bus. CORP. ACT §

PALMITER,

supra note 234, § 15.2, at 253-54.
241

See PALMITER, supra note 234, at 252.

242

Id. at 255. See, e.g., MODEL Bus. CORP.

243 PALMITER,

supra note 234, at 255.

ACT

§ 8.53 (1984).

Professor Palmiter notes the

possibility that fee advancement might be viewed as an impermissible
loan in some circumstances pursuant to § 402 of Sarbanes-Oxley. Id.
244 Id. at 252.
" Id. Some state corporate codes limit indemnification and fee
advancement benefits to those provided by statute, but others permit

COLUMBIA BUSINESS LAW REVIEW

[Vol. 2003

the company's directors' and officers' insurance policies may
also provide them.24 6
The DOJ's corporate cooperation guidelines undermine
the very policies state corporate laws attempt to promote
through their indemnification and fee advancement
provisions. This is particularly true with respect to lower
level employees who are far less likely than senior managers
to have a contractual right to indemnification or fee
advancement.
The DOJ's policies create incentives for
corporate employers to abandon employees on the basis of
mere accusations long before most of these allegations have
either been admitted as true or proven in a court of law.247
IV. CURRENT STANDARDS OF PROFESSIONAL
RESPONSIBILITY APPLICABLE TO
INVESTIGATIVE INTERVIEWS OF CORPORATE
EMPLOYEES
Most jurisdictions base the professional responsibility
standards governing attorneys on the Model Rules.248 While
all of the rules work together to establish a framework for
ethical lawyering practices, Model Rules 1.3, 1.13, and 4.1
through 4.4 are particularly relevant to the conduct of
employee interviews in the context of an internal
investigation.
Model Rule 3.8 is important because it
addresses the special responsibilities of prosecutors.
A
review of these provisions, including discussion of postSarbanes-Oxley revisions to Model Rule 1.13, follows.

corporations to extend broader rights to their officers, directors and
employees. Id.
246 PALMITER, supra note 234, § 15.2, at 255-56.
247 As Zornow and Krakaur observe, these policies are driving "a
wedge... between senior managers and other employees as corporations
rush to meet the requests of federal prosecutors for 'cooperation."' Zornow
& Krakaur, supra note 201, at 147.
248

See

RONALD

A.

ROTUNDA, LEGAL ETHICS: THE LAWYER'S DESKBOOK

1-1, at 8 (2000); HAZARD & HODES,
supra note 222, § 1.13, at 1-23. This discussion focuses on the relevant
Model Rules, with references to particularly relevant provisions of the
earlier Model Code of Professional Responsibility ("Model Code").
ON PROFESSIONAL RESPONSIBILITY, §
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A. Model Rules Provisions Relevant to Employee
Interviews and Related Prosecutorial Corporate
Cooperation Policies
1. Model Rule 1.3
Model Rule 1.3 mandates: "A lawyer shall act with
reasonable diligence and promptness in representing a
client."249 Comment 1 explains:
A lawyer should pursue a matter on behalf of a client
despite
opposition,
obstruction
or personal
inconvenience to the lawyer, and may take whatever
lawful and ethical measures are required to vindicate
a client's cause or endeavor. A lawyer must also act
with commitment and dedication to the interests of
the client and with zeal in advocacy upon the client's
behalf.25 °

The comment also contains an important caveat: "[a]
lawyer is not bound, however, to press for every advantage
that might be realized for a client.

. .

. A lawyer has

professional discretion in determining the means by which a
matter should be pursued."251
Diligent representation and zealous advocacy are
fundamental to the practice of law. Few lawyers would
disagree that diligence and zeal are essential attributes of
effective representation. The current Model Rule is rooted in
related provisions of the earlier Model Code: Disciplinary
Rule 7-101(A)(1)-a lawyer "shall not intentionally ... fail to
seek the lawful objectives of his client"2 5 2-and Canon 7-"A
lawyer should represent a client zealously within the bounds
of the law."253 On its face, Model Rule 1.3 seems neither

249

MODEL RULES OF PROF'L CONDUCT

250

Id. R. 1.3 cmt. 1.

251

Id.

R. 1.3 (2003).

252 MODEL CODE OF PROF'L RESPONSIBILITY

DR 7-101(A)(1) (1980). See

ROTUNDA, supra note 248, at 80.
253 MODEL CODE OF PROF'L RESPONSIBILITY

ROTUNDA, supra note 248, at 80.

Canon 7 (1980).

See
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conceptually difficult nor hard to implement. "Lawyers are
agents of their clients and are therefore obligated to serve
client interests loyally and effectively."25 4 The meaning of
diligence and zeal, however, almost always depends on
context,255 and in some situations the appropriate boundaries
can be difficult to discern.
Counsel representing a
corporation in conducting an internal investigation face a
particularly difficult situation, in part because of the nature
of their client as defined in Model Rule 1.13.
2. Model Rule 1.13
Model Rule 1.13 governs lawyers' obligations to
organizational clients.
Recent corporate scandals and
concomitant criticism of the failure of corporate counsel to
prevent these problems has focused considerable attention
on the components of Model Rule 1.13, particularly with
respect to lawyers' obligations when corporate clients engage
in wrongdoing or fail to deal with organizational misconduct.
On August 12, 2003, the ABA House of Delegates adopted
major substantive revisions to parts of the rule as well as to
Model Rule 1.6, the standard governing the confidentiality of
information relating to the representation of a client.5 6 This
discussion addresses the newly adopted version of Model
Rule 1.13.
(i) Section 1.13(a)
Section (a) of Model Rule 1.13, unchanged by the recent
amendments, describes the overall principle applicable to
corporate representation: "A lawyer employed or retained by
an organization represents the organization acting through

254
255

222, § 6.3, at 6-7.
Cf id. § 6.3, 6-8 ("Contextual detail colors every situation in which
HAZARD & HODES, supra note

a lawyer is alleged to have fallen short.")
216 See ABA Adopts New Lawyer Ethics Rules, supra note 17. Redline
versions of amended Rules 1.6 and 1.13 are available at
http://www.abanet.org/cpr/mrpc/red-rulel-13.pdf and http://www.abanet.
org/cpr/mprc/red-rulel-6.pdf.
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its duly authorized constituents."25' 7 Comment 1 explains the
concept of the entity as client:
An organizational client is a legal entity, but it
cannot act except through its officers, directors,
employees, shareholders and other constituents.
Officers, directors, employees and shareholders are
the constituents of the corporate organizational
client.

.

. . "Other constituents" . . . means the

positions equivalent to officers, directors, employees
and shareholders held by persons acting for
organizational clients that are not corporations.25
Comment 2 deals with the confidentiality of information
exchanged by counsel and client constituents, incorporating
the principle of Upjohn and the protections of Model Rule
1.6259: "When one of the constituents of an organizational
client communicates directly with the organization's lawyer
in that person's organizational capacity, the communication
is protected by Model Rule 1.6. ' '260

257 MODEL RULES OF PROF'L CONDUCT

R. 1.13(a) (2003).

258MODEL RULES OF PROF'L CONDUCT R. 1.13 cmt. 1 (2003). "The duties

defined in [comment 7] apply equally to unincorporated associations." Id.
259 Model Rule 1.6 addresses the confidentiality of attorney-client
communications. The August 2003 amendments to Rule 1.6 do not alter a
lawyer's fundamental duty to maintain client confidences, but the changes
add two new grounds to existing exceptions related to fraud and
substantial financial inquiry. See ABA Adopts New Lawyer Ethics Rules,
supra note 17.
260 The full text of comment 2 provides the following guidance:
When one of the constituents of an organizational client
communicates directly with the organization's lawyer in
that person's organizational capacity, the communication is
protected by Rule 1.6. Thus, by way of example, if an
organizational client requests its lawyer to investigate
allegations of wrongdoing, interviews made in the course of
that investigation between the lawyer and the client's
employees or other constituents are covered by Rule 1.6
[confidentiality of attorney-client communications]. This
does not mean, however, that constituents of an
organizational client are the clients of the lawyer.
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As both section 1.13(a) and comments 1 and 2 make clear,
Model Rule 1.13 rests on the entity theory of the
corporation. 261 The entity theory is the concept underlying
most modern substantive corporate law,262 including the
Supreme Court's Upjohn ruling. 26 3
Sarbanes-Oxley has
ensconced this principle in federal law.264 In contrast to
earlier concepts of the corporation as an aggregation of
individuals or a nexus of contracts,265 the entity theory
266
ascribes a separate existence to the organization itself
The first professional code adopted by the ABA, the Canons
of Professional Ethics, did not refer to corporations.2 67 In
1970, however, the Model Code incorporated the entity
theory into Ethical Consideration 5-18:
[A] lawyer employed or retained by a corporation or
similar entity owes his allegiance to the entity and
not to a stockholder, director, officer, employee,
representative, or other person connected with the
entity. In advising the entity, a lawyer should keep
paramount its interests, and his professional
judgment should not be influenced by the personal
desires of any person or organization. Occasionally,
a lawyer for an entity is requested by a stockholder,

261 See, e.g., HAZARD & HODES, supra

note 222, § 17.3; James R.

McCall, The Corporation as Client: Problems, Perspectives, and Partial
Solutions, 39 HASTINGS L.J. 623, 626 (1988); Susanna M. Kim, Dual
Identities and Dueling Obligations:Preserving Independence in Corporate
Representation, 68 TENN. L. REV. 179, 188-93 (2001); WOLFRAM, supra note
222, § 13.7.2, at 732 (1986). For a discussion of the entity theory and other

current and historical legal concepts of the corporation, see David Millon,
Theories of the Corporation,1990 DUKE L.J. 201.
262 See McCall, supra note 261, at 267; cf MODEL Bus. CORP. ACT § 3.02
(1984) (setting forth infinite duration and general powers of business
corporations).
263 See supra text accompanying notes 135-70.
" Sarbanes-Oxley "reminds attorneys of their ethical obligations of
fidelity and loyalty owed to the corporate client, and not to [its] individual
constituents." Fox, supra note 86, at 898.
26 See, e.g., Millon, supra note 261, at 201.
266 Kim, supra note 261, at 190-93; Millon, supra note 262, at 206.
267 See McCall, supra note 261, at 627.
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director, officer, employee, representative, or other
person connected with the entity to represent him in
an individual capacity; in such case the lawyer may
serve the individual only if the lawyer is convinced
that differing interests are not present.268

The Model Rules and the Model Code thus share the
same basic premise with respect to representation of
corporate entities. This personification of the corporation is
an outgrowth of the development of the Anglo-American
tradition and its focus on both individual liberty and
individual responsibility. 269 The notion of the corporation as
an artificial person is also evident in other legal contextsfor example, laws permitting corporations to sue and be
sued, as well as constitutional protections corporations can
claim in some circumstances.27 °
(ii) Section 1.13(b)
The remaining provisions of Model Rule 1.13 and the
accompanying comments attempt to guide counsel
representing corporations through the difficult terrain often
encountered in distinguishing between the artificial person
that is the client entity and those who act on its behalf. The
first of these provisions, section 1.13(b), emerged as a central
focus of the post-Enron controversy over counsel's obligations
to corporate clients in situations involving wrongdoing by an
organization's constituents. Section 1.13(b) addresses the
responsibility of counsel when the lawyer has knowledge of
constituent misconduct that may be imputable to the
organization and is likely to result in substantial injury to it.

EC 5-18 (1980).
269Tate, supra note 216, at 8 n.31. For a discussion of the evolution of
268 MODEL CODE OF PROF'L RESPONSIBILITY

the rule and the concepts supporting it, see McCall, supra note 261, at
627-36.
270 Corporations, for example, can bring suit under the "dormant
commerce clause," although they cannot claim the protections of the
Privileges and Immunities Clause of article IV, section 2 of the United
States Constitution.
EDWIN CHEMERINSKY,
CONSTITUTIONAL LAW:
PRINCIPLES AND POLICIES 446 (2d ed. 2002).
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Following Enron's collapse, pressure mounted to clarify and
strengthen the responsibilities of lawyers in these situations.
Congress provided a substantial impetus for change in
Sarbanes-Oxley. Section 307 of Sarbanes-Oxley specifically
addresses attorney conduct.271 It requires the SEC to
promulgate rules governing the professional conduct of
lawyers who appear and practice before the SEC.2 72 After a

heated public comment period, the SEC promulgated its final
Part 205 Rules on January 23, 2003.273 In relevant part the
new rules provide detailed guidelines for up-ladder reporting
of suspected corporate legal violations and the actions
counsel must take in the event that corporate authorities fail
to respond appropriately.274 On the same date, the SEC also
proposed rules requiring counsel to withdraw from

271

MODEL RULES OF PROF'L CONDUCT

R. 1.13(b) (2003). See supra note

86 and accompanying text.
272 See supra note 86 and accompanying text. Section 307 directs the
SEC to:
issue rules, in the public interest and for the protection of
investors, setting forth minimum standards of professional
conduct for attorneys appearing and practicing before the
Commission in any way in any representation of issuers,
including a rule (1) requiring an attorney to report evidence of a material
violation of securities law or breach of fiduciary duty or
similar violation by the company or any agent thereof, to
the chief legal counsel or the chief executive officer of the
company (or the equivalent thereof); and
(2) if the counsel or officer does not appropriately respond
to the evidence (adopting a necessary, appropriate
remedial measures or sanctions with respect to the
violation), requiring the attorney to report the evidence to
the audit committee of the board of directors of the issuer
or to another committee of the board of directors comprised
solely of directors not employed directly or indirectly by the
issuer, or to the board of directors.
Sarbanes-Oxley Act, supra note 4, § 307.
273 17 C.F.R. § 205 (2003).
274

See supra note 86.
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representing a corporation in specified circumstances and
mandating reporting of counsel's withdrawal to the
Commission by the lawyer or the client. 5
While the SEC engaged in the rule-making required by
Sarbanes-Oxley, the legal profession itself focused on
addressing concerns about corporate governance and the role
of corporate counsel. In March 2002, the ABA established a
Task Force on Corporate Responsibility. 27 6 The Task Force
Report and its recommendations respond to allegations "that
through inaction, inattention, indifference, or, in some cases,
conflicting personal interests or loyalties," corporate lawyers,
as well as management, contributed to the corporate
misconduct that culminated in such devastating results. 7
In its July 2002 Preliminary Report, the Task Force
recommended reform of internal corporate governance
standards and amendment of the rules governing "the
professional conduct of lawyers."2 78 In March 2003, in its
Final Report,2 79 the Task Force offered three principal
proposals. Two of these recommendations dealt with the
Model Rules: the first with the client confidentiality
provisions of Model Rule 1.6 and the second with specific
components of Model Rule 1.13's provisions pertaining to
The third addressed corporate
organizational clients.

275

Id.

276

Am. Bar Ass'n Task Force on Corporate Responsibility, Preliminary

Report of the American Bar Association Task Force on Corporate
at
available
189
(2002),
LAW
Bus.
58
Responsibility,
(last
http://www.abanet.org/buslaw/corporateresponsibility/home.html
visited Oct. 15, 2003). Robert Hirshorn, then president of the ABA,
charged the members of the Task Force to "examine the systematic issues
relating to corporate responsibility arising out of the unexpected and
traumatic bankruptcy of Enron and other Enron-like situations which
have shaken confidence in the effectiveness of the governance and
disclosure systems applicable to public companies in the United States."

Id.
277

Id. at 4-5.

278

Id. at 195, 208.

279

Report of the American Bar Association Task Force on Corporate

Responsibility (March 31, 2003), available at http://www.abanet.org/
buslaw/corporateresponsibility/final report.pdf.
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governance issues. As noted above, the ABA House of
Delegates adopted the Task Force proposals and amended
Model Rules 1.6 and 1.13 in August 2003.
The recent amendments to Model Rule 1.13 focus on
section 1.13(b) in an effort to specify the responses lawyers
representing organizational clients are to take upon learning
that a constituent "is engaged in action, intends to act or
refuses to act in a matter related to the representation that
is a violation of a legal obligation to the organization, or a
violation of law which reasonably might be imputed to the
organization, and that is likely to result in substantial injury
to the organization .

,,2'0

The additions included in the

amended rule stress the need to report problems up the
corporate ladder:
Unless the lawyer reasonably believes that it is not
necessarily in the best interest of the organization to
do so, the lawyer shall refer the matter to a higher
authority in the organization, including, if warranted
by the circumstances to the highest authority that
can act on behalf of the organization as determined
by applicable law.281
(iii) Sections 1.13(c), (d) and (e)
The other amendments to Model Rule 1.13, set forth in
sections 1.13(c), (d) and (e), augment the revisions to section
1.13(b). If the client's highest authority "insists upon or fails
to address in a timely and appropriate manner an action or a
refusal to act, that is clearly a violation of law," and "the
lawyer reasonably believes that the violation is reasonably
certain to result in substantial injury to the organization,"282

section 1.13(c) permits the lawyer to "reveal information
relating to the representation whether or not Model Rule 1.6
permits such disclosure, but only if and to the extent the
lawyer reasonably believes necessary to prevent substantial

210

MODEL RULES OF PROF'L CONDUCT R.

281

Id.

282

Id. R. 1.13(c).

1.13(b) (2003).
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injury to the organization."28 3 Section 1.13(e) requires a
lawyer who withdraws or is discharged from representation
of an entity as a result of actions pursuant to the disclosure
provisions of section 1.13(b) or 1.13(c) to "proceed as the
lawyer reasonably believes necessary to assure that the
organization's highest authority
is informed of the lawyer's
28 4
withdrawal."
or
discharge
Section 1.13(d) creates an exception to the disclosure
provisions of sections 1.13(b) and (c) when the purpose for
which counsel is retained is to conduct an internal
investigation on behalf of an organizational client.28 5
(iv) Section 1.13(f)
Section 1.13(f) is the provision of the Model Rules most
directly relevant to employee interviews conducted as part of
This section, previously
an internal investigation.
denominated
1.13(d),
remained
unchanged in the
It provides: "In dealing with an
amendment process.
organization's directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain
the identity of the client when the lawyer knows or
reasonably should know that the organization's interests are
adverse to those of the constituents with whom the lawyer is
dealing."28 6 Comment 10287 further explains:
There are times when the organization's interest may
be or become adverse to those of one or more of its
283
284
285

Id. R. 1.3(e).
Id.
Section 1.13(d) provides:
Paragraph (c) shall not apply with respect to information
relating to a lawyer's representation of an organization to
investigate an alleged violation of law, or to defend the
organization or an officer, employee or other constituent
associated with the organization against a claim arising
out of an alleged violation of law.

Id. R. 1.13(d).
286 Id.
287 Previously denominated comment 7.
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constituents. In such circumstances the lawyer
should advise any constituent, whose interest the
ldwyer finds adverse to that of the organizationof the

conflict or potential conflict of interest, that the
lawyer cannot represent such constituent, and that
such person may wish to obtain independent
representation. Care must be taken to assure that
the individual understands that, when there is such
adversity of interest, the lawyer for the organization

cannot provide legal representation for that
constituent individual, and that the discussions
between the lawyer for the organization and the
individual may not be privileged.28
Thus, the trigger for cautioning corporate constituents is
the lawyer's determination of adversity of interest. The
obligation to explain the identity of the lawyer's client and to
warn the employee with respect to privilege and
representation issues arises only if and when the lawyer
finds such adversity.
While both the Model Rules and the accompanying
comments offer guidance well beyond that provided by the
Model Code in this area, 289 they are still quite open-ended,
particularly in light of comment 11: "Whether such a
warning should be given by the lawyer for the organization
to any constituent individual may turn on the facts of each
case." 9 ' Thus, while adversity of interests triggers the need
for a warning, comment 11 makes it clear that the existence
of such adversity is a fact-specific question subject to the
determination of the investigating counsel. 291 As noted by

288 MODEL RULES OF PROF'L CONDUCT R. 1.13 cmt. 10 (2003) (emphasis
added).
289 See supra text accompanying note 268.
29' MODEL RULES OF PROF'L CONDUCT R. 1.13 cmt. 11 (2003) (previously

denominated comment 8).
291 See supra text accompanying note 288. This duty "is actually quite
narrow and provides protection to an unrepresented entity constituent
that is quite skimpy." HAZARD & HODES, supra note 222, § 17.13, at 17-47.
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comment 6, however, counsel's statements are always
subject to the truthfulness requirement of Model Rule 4.1.292
The most significant limitation on counsel's conduct of the
interview arises not from Model Rule 1.13 itself, but from the
risk that a court may allow an interviewee to invoke the
attorney-client privilege on grounds that she believed that
the attorney represented her rather than or in addition to
the corporation. It is difficult, however, for an employee to

prevail on such a claim. 293

(v) Section 1.13(g)
Section 1.13(g), identical to the provision formerly
denominated 1.13(e), explains the circumstances in which
dual representation of a corporation and its constituents is
permissible in accordance with the conflict-of-interest
provisions of Model Rule 1.7.294 The provision notes that any
consent required from the entity may be given by "an
appropriate official other than the individual who is to be
represented, or by the shareholders. 2 95
3. Model Rules 4.1 through 4.4
Model Rules 4.1 through 4.4 govern a lawyer's dealings
with persons who are not her clients. Model Rule 4.1 sets
forth the fundamental requirement of truthfulness in dealing
292

In pertinent part, comment 6 provides as follows: "The authority

and responsibility in this Rule are concurrent with the authority and
responsibility provided in other Rules. In particular, this Rule does not
limit or expand the lawyer's responsibility under Rules 1.8, 1.16, 3.3 or
4.1." MODEL RULES OF PROF'L CONDUCT R. 1.13 cmt. 6 (2003). See supra
text accompanying notes 296-300.
293 See, e.g., Waggoner v. Snow, Becker, Kroll, Klaus & Krauss, 991
F.2d 1501 (9th Cir. 1993). See generally ANNOTATED MODEL RULES OF
PROFESSIONAL CONDUCT, supra note 20, at 227; Merrill, supra note 108, at
100; Tate, supra note 216, at 26-28. Professor Tate, however, does not
believe that this risk has had much impact on corporate counsel. See id. at
28.
29 MODEL RULES OF PROF'L CONDUCT R. 1.7 (2003). See, e.g., Waggoner,
991 F.2d 1501.
295 MODEL RULES OF PROF'L CONDUCT R. 1.13(g) (2003).
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with third parties in a manner substantially similar to the
earlier Code requirement.296 In pertinent part the rule states:
"In the course of representing a client, a lawyer shall not
knowingly: (a) make a false statement of material fact or law
to a third person."297

While comment 2 explains that not

every statement should be regarded as one of fact,298
referring to examples such as price estimates exchanged in
the course of negotiations,299 comment 1 states:
A lawyer is required to be truthful when dealing with
others on a client's behalf ....

A misrepresentation

can occur if the lawyer incorporates or affirms a
statement of another person that the lawyer knows is
false. Misrepresentations can also occur by failure to
act. 0
Model Rules 4.2 and 4.3 specifically address counsel's
dealings with represented and unrepresented persons.
Model Rule 4.2 applies to persons "the lawyer knows to be
represented by another lawyer in the matter,"0 1 and it
prohibits communications with such persons without the
consent of their counsel, unless the communication is
otherwise authorized by law or by court order.0

2

In the

context of an internal investigation Model Rule 4.2 generally
requires a lawyer to refrain from interviewing a corporate
employee or agent who has retained his own counsel without
first obtaining counsel's consent. 303
298 See

MODEL CODE OF PROF'L RESPONSIBILITY

DR 7-102(A)(5) (2003)

(in representing a client, "a lawyer shall not... [kinowingly make a false
statement of law or fact").
297 MODEL RULES OF PROF'L CONDUCT R. 4.1(a) (2003).
29 Id. R. 4.1 cmt. 2.
299

Id.

Id. R. 4.1 cmt 1.
Id. R. 4.2 (2003).
302 Id.
The Rule's language is also substantively similar to the
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 98(1) (2000).
This is the case unless the no-contact rule is trumped by "other
law," such as "a statute or a regulation authorized by statute, a
constitutional provision, or a judicial precedent." ROTUNDA, supra note
300

301

303

248, at 524 (citing MODEL RULES OF PROF'L CONDUCT R. 4.2 cmt. 1 (2003)).
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It is Model Rule 4.3, however, that relates most directly
to situations a lawyer is likely to encounter in the course of
an internal corporate investigation.
Most corporate
constituents will not have their own counsel at the time they
are asked to participate in an investigative interview, and it
is the unrepresented individual who is most at risk. Unlike
Model Rule 1.13(f), Model Rule 4.3 is not designed
specifically to address internal corporate investigations.30 4 It
provides a point of comparison, however, and some
jurisdictions have utilized the rule as a basis for more
extensive requirements for internal investigations. Model
Rule 4.3 provides:
In dealing on behalf of a client with a person who is
not represented by counsel, a lawyer shall not state
or imply that the lawyer is disinterested. When the
lawyer knows or reasonably should know that the
unrepresented person misunderstands the lawyer's
role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding. The lawyer
shall not give legal advice to an unrepresented
person, other than the advice to secure counsel, if the
lawyer knows or reasonably should know that the
interests of such a person are, or have a reasonable
possibility30 of
being in conflict with the interests of
5
the client.
The rule is intended to ensure that a layperson will
understand the lawyer's position with respect to the
substantive issue so that the person can comprehend the
lawyer's role in the matter in question. 6 Model Rule 4.3

One notable exception occurs in grand jury proceedings in which
prosecutors question witnesses whose counsel are not present in the grand
jury room. See id. at 529. In the context of a corporation or other
organization, Rule 4.2 generally operates to prohibit contacts with persons
who have managerial responsibility or whose acts or omissions may be
imputed to the organization. Id. at 535.
'o4See infra text accompanying note 309.
305 MODEL RULES OF PROF'L CONDUCT
306

R. 4.3 (2003).

ROTUNDA, supra note 248, § 33-1, at 542. The predecessor of Rule

4.3 is found in the Model Code to the effect that lawyers may not "[g]ive

930
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arguably sets a higher standard than Model Rule 1.13(f)
requires with respect to informing corporate constituents of
the identity of counsel's client because there is no adversity
requirement; the trigger is the lawyer's perception that the
interviewee may be confused about her role. For this reason
one commentator argues that Model Rule 1.13(f) should
incorporate the potential confusion test of Model Rule 4.3
rather than the current adversity-of-interest standard. °7 On
the basis of Model Rule 4.3, some jurisdictions have created
a requirement that lawyers must fully disclose the identity of
their client to the interviewee in some contexts.3 0 8 For
example, in 1998 the District of Columbia Ethics
Commission concluded that in the course of an internal
investigation "a lawyer must advise [corporate constituents]
of his position as counsel to the corporation in the event of
any ambiguity in his role." 3 9 However, Model Rule 4.3 itself
does not appear to require such disclosure, unless the lawyer
knows or reasonably should know that the interviewee
misunderstands the lawyer's role.
Model Rule 4.4(a) completes the Model Rules' provisions
governing lawyers' relationships with third parties.
It
mandates: "In representing a client, a lawyer shall not use
advice to a person who is not represented by a lawyer, other than the
advice to secure counsel . . . ." MODEL CODE OF PROF'L RESPONSIBILITY DR
7-104(A)(2). The Restatement also contains a similar provision in section
103. RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 103 (2000).
The Restatement, however, prohibits misleading statements about the
lawyer's interest only if they would prejudice the third party, and it
requires correction of misstatements only if failure to do so would result in
prejudice to the non-client. Id. The Model Rule has led to problems of its
own because of a possible interpretation that the lawyer may give advice
once she has disclosed her interest. See HAZARD AND HODES, supra note
222, §§ 39-4 to 39-5.
307 See, e.g., Tate, supra note 216, at 60-62.
308 See, e.g., McCallum v. CSX Transp., Inc., 149 F.R.D. 104, 112-13
(M.D.N.C. 1993) (summarizing requirements imposed by North Carolina
and several courts with respect to interviews of current and former
employees of adverse parties).
309 D.C. Bar Legal Ethics Comm., Op. 269 (1997) (emphasis added)
(disclosure required whenever corporation may take position adverse to
constituent's interests).
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means that have no substantial purpose other than to
embarrass, delay, or burden a third person, or use methods
of obtaining evidence that violate the legal rights of such a
person."31 ° The comment to the rule explains:
Responsibility to a client requires a lawyer to
subordinate the interests of others to those of the
client, but that responsibility does not imply that a
lawyer may disregard the rights of third persons. It
is impractical to catalogue all such rights, but they
include legal restrictions on methods of obtaining
evidence from third persons .... "'
Neither the rule nor the comment, however, discusses the
rights of a corporate constituent in an investigative
interview.
4. Model Rule 3.8
Model Rule 3.8 addresses "Special Responsibilities of a
Prosecutor."1 2 Its provisions encompass probable cause
requirements; 313 reasonable efforts to ensure that the
accused is aware of the right to counsel, the procedure to
obtain counsel and the opportunity to do so;314 waiver of
rights by unrepresented persons; 315 and disclosure of
exculpatory evidence.3 6 Comment 1 provides in relevant
part: "A prosecutor has the responsibility of a minister of
justice and not simply that of an advocate.
This
responsibility carries with it specific obligations to see that
the defendant is accorded procedural justice and that guilt is
decided upon the basis of sufficient evidence." 31 7 One expert

notes: "It is often said that the duty of the public prosecutor
'is to seek justice, not merely to convict.' From this principle,
310
311

312
313
314
316
316

317

MODEL RULES OF PROF'L CONDUCT R.

Id. R. 4.4 cmt. 1.
Id. R. 3.8.
Id. R. 3.8(a).
Id. R. 3.8(b).
Id. R. 3.8(c).
Id. R. 3.8(d).
Id. R. 3.8 cmt. 1.

4.4(a) (2003).
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there have developed certain limitations that modify the
duty of zealous behavior of government attorneys when they
are acting as prosecutors in criminal cases."31 8 As he further
explains, "some courts have stated that government lawyers,
even in civil cases, are under a higher standard than their
civil counterparts."319
For purposes of this inquiry, the pertinent portions of
Model Rule 3.8 are subsections (b) and (c):
The prosecutor in a criminal case shall:

(b) make reasonable efforts to assure that the
accused has been advised of the right to, and the
procedure for obtaining counsel and has been given
reasonable opportunity to obtain counsel;
(c) not seek to obtain from an unrepresented accused
a waiver of important pretrial rights, such as the
right to a preliminary hearing ....
These mandates reflect and build on constitutional
limitations on state actors in the criminal justice system,
particularly those set forth in Miranda v. Arizona 320 and
recognized as "part of our culture" by the Supreme Court in
Dickerson v. United States.2 ' They require prosecutors "to
take a reasonably generous view of these matters, rather
than to extract every possible advantage from an
unrepresented person before counsel becomes available ...
includ[ing] efforts to assure that the police in the jurisdiction

318

ROTUNDA,

supra note 248, at 501-02 (quoting MODEL

CODE OF PROF'L

EC 7-13 (1980) and citing MODEL RULES OF PROF'L
CONDUCT R. 3.8 cmt. 1 (2003)).
311 Id.
(citing Freeport-McMoRan Oil & Gas Co. v. Federal Energy
Regulatory Comm'n, 962 F.2d 45 (D.C. Cir. 1992)).
320 See Miranda v. Arizona, 384 U.S. 436 (1966).
See infra text
accompanying note 356.
RESPONSIBILITY

321 530

U.S. 428, 443 (2000).
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respect a defendant's rights as well."322
The waiver
prohibition reflects efforts to limit coercion and to maximize
efficiency by precluding prosecutors from seeking waivers in
situations where they are unlikely to withstand judicial
23
scrutiny if challenged.
Model Rule 3.8 does not relate directly to either the
conduct of internal investigations or to subsequent
prosecutorial demands for materials relating to the
investigation. Nor does it specifically address prosecutorial
policies that seek to influence corporate behavior with
respect to advancement of attorneys' fees, employee
sanctions or joint defense agreements.
The principles
established in subsections (b) and (c) are relevant however.
When prosecutors seek corporate privilege waivers, as the
United States Attorneys' Manual plainly states, these
"waivers permit the government to obtain statements of
possible witnesses, subjects,3 24 and targets, 325 without having

322 HAZARD

&

HODES, supra

note 222, at 34-7. See also

STANDARDS

§ 3-3.2(b) (1992):
A prosecutor shall advise a witness who is to be
interviewed of his or her rights against self-incrimination
and the right to counsel whenever the law so requires. It
is proper for a prosecutor to so advise a witness whenever
the prosecutor knows or has reason to believe that the
witness may be the subject of a criminal proceeding.
However, a prosecutor should not so advise a witness for
the purpose of influencing the witness in favor of or
against testifying.
s2 HAZARD & HODES, supra note 222, at 34-8.
324The United States Attorneys' Manual defines a "subject" as "[a]
person whose conduct is within the scope of the grand jury's
investigation." U.S. DEP'T OF JUSTICE, U.S. ATTORNEYS' MANUAL § 9-11.151
(2003).
325 A "target" is "a person as to whom the prosecutor or the grand jury
has substantial evidence linking him or her to the commission of a crime
and who, in the judgment of the prosecutor, is a putative defendant." Id.
However, the government does not automatically consider an officer or
employee of a target organization as an individual target "even if such
officer's or employee's conduct contributes to the commission of the crime
by a target organization." Id. The converse also holds true-i.e., an
RELATING TO THE ADMIN. OF CRIMINAL JUSTICE
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to
negotiate
individual
cooperation
or
immunity
agreements." 2 6 When corporations fear retaining employees
or advancing attorneys' fees on their behalf because
prosecutors are investigating their conduct or might consider
them "culpable," an employee's ability to obtain counsel is
diminished. When the government obtains incriminating
statements through corporate privilege waivers, an
employee's right to avoid self-incrimination may also be
rendered meaningless.
V.

PROBLEMS INHERENT IN APPLYING
CURRENT ETHICAL STANDARDS TO
INVESTIGATIVE EMPLOYEE INTERVIEWS
While the Model Rules provide a comprehensive ethical
framework, many gaps exist in the provisions applicable to
corporate internal investigations. The changes motivated by
the passage of Sarbanes-Oxley and other recent events help
promote corporate accountability, but they do not address
the issues most critical to the conduct of internal
investigations. If anything, the recent amendments may
exacerbate tensions that counsel confront in the conduct of
employee interviews.
A discussion of these difficulties
follows.
A. Identifying the Client
Problems may arise for lawyers who represent
corporations whenever a new legal challenge emerges that
raises questions about who should speak for the client. 27 As
noted earlier, the corporation-along with other entities such

organization is not automatically considered a target simply because its
officers or other employees are targets. Id.
326 Federal Prosecution of Business Organizations, supra note 22, pt.

IV.

327 In

some instances the Model Rules do place limitations on who can

speak for an organizational client.

See, e.g., MODEL RULEs OF PROF'L

R. 1.13(e) (2003) (organizational consent to dual representation
of entity and constituents may not be given by individual to be
represented).
CONDUCT
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as
partnerships,
limited
liability
companies,
and
associations-is an abstraction that acts only through real
people.328 As one commentator observes, "[t]he corporation is
poorly suited for the application of many legal principles
developed to order a society of flesh and blood individuals."329
Nevertheless, the Model Rules clearly provide that it is the
entity that the corporate lawyer represents ,33 and the first
task of any lawyer acting on behalf of a corporation or other
legal entity is to determine who speaks for the client with
respect to the matter at hand.331 This is a responsibility that
sometimes places corporate counsel in a difficult
predicament.
When the corporate client calls upon the lawyer to
conduct an internal investigation, the lawyer's task
encompasses not only the preliminary inquiry as to who
speaks for the client, but the critical next question: does this
32 See HAZARD AND HODES, supra note 222,

§ 2.3, at 2-17 n.1; Ralph
Jonas, Who Is the Client?: the CorporateLawyer's Dilemma, 39 HASTINGS
L.J. 617 (1988). Jonas suggests that "the Bar should re-think some of the
fundamental assumptions underlying the principal that a corporate
lawyer owes his allegiance solely to the legal entity he represents.
Perhaps lawyers should not have abstractions as clients." Id. at 622.
329 McCall, supra note 261, at 625.
330 Ironically, however, while a principal justification for the entity
theory lies in the protection it affords stockholders, under the entity theory
the corporate lawyer has neither a direct relationship with stockholders
nor any duty running directly to them, except in a very few narrowly
circumscribed and unusual circumstances.
As Jonas notes, "the
shareholders, who collectively are the owners of the mythical beast,
typically do not participate in the process by which the lawyer is selected,
retained, or fired.., the attorney who represents the corporation does not
consult nor owe any duty or allegiance of any kind whatsoever to the
shareholders." Jonas, supra note 328, at 617 (footnote omitted).
"' As Geoffrey Hazard observes, the entity concept embodied in Model
Rule 1.13(a) poses two important problems for a corporate lawyer: first,
she deals not with the actual client, but with corporate managers who
supposedly speak for the client-"client-people"-and second, she must
determine whether any given "client-person" has authority to speak for the
client in a particular matter. Geoffrey C. Hazard, Jr., Ethical Dilemmas of
Corporate Counsel, 46 EMoRY L.J. 1011 (1997). Professor Hazard further
observes as follows: "Put more colloquially, the problem for an attorney
dealing with a corporate official is: 'Who is this guy anyway?.' Id.
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person have a conflict of interest with respect to this matter?
Consequently,
in the corporate arena, the lawyer lives in an "Alice
in Wonderland" world. The client to whom he owes
undivided loyalty, fealty, and allegiance cannot
speak to him except through voices that may have
interests adverse to his client. He is hired and fired
by people who may or may not have interests
diametrically opposed to those of his client. And
finally, his client is itself an illusion-a fictional
"person" that exists or expires at the whim of its
shareholders,
whom the lawyer
does not
332
represent."

Understanding these difficulties helps, but it does not
resolve the underlying problem. In conducting an internal
investigation, counsel must serve the interests of the entity
itself-the corporation as a distinct legal person-even in
instances where this recognition creates a conflict with the
interests of the officer, director or employee who hired the
attorney to represent the company in the first place. As a
number of commentators have noted, and many practitioners
have experienced first-hand, determining exactly when a
conflict arises between a corporation and those who serve as
its senses and soul can be an extraordinarily difficult task.3 33

332Jonas, supra note 328, at 619. In 1988, McCall pointed out that
corporate counsel will sometimes encounter situations in which the board
itself-the ultimate client under Model Rule 1.13-refuses to correct a
major problem or is itself engaged in activities that breach directors'
fiduciary duty. He proposed that one solution would be that rejected by
the ABA in a draft of Model Rule 1.13(c): "When faced with such a
situation, the corporation lawyer should have the option to take his or her
concerns beyond the board of directors to the shareholders or to the
appropriate authorities." McCall, supra note 261, at 639.
113 As George Reycraft observes, "[iun representing the organizational
client, the corporate lawyer must often grapple with conflicting duties of
loyalty, confidentiality, and zeal owed to the various 'constituents' or

interest groups that make up the organizational client .... Professional

responsibility guidelines fail 'to address the[sel problems of modem
corporate law practice."' Reycraft, supra note 19, at 608.
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It is simply not true that a corporate lawyer can
safely feel free of any fiduciary constraint when
dealing with, or against, an officer or other member
of the corporate client.
First, loyalty to the
corporation and zealous representation of its
interests will require a corporate lawyer to maintain
the trust and confidence of all persons in the
corporation in order to assure access to important
facts and in order to maintain effective lines of
communication for the lawyer's advice ....
Second,
legal duties owed to the corporation, such as the
lawyer's duties to protect client information . . .
almost
automatically
entail
protecting
the
communicative interests of individuals within the
organization . . . Third, the doctrine that a lawyer
owes no fiduciary obligation to a corporate officer is
no warrant for attacks on corporate employees.
Instead, the doctrine is a corollary to the
requirement that when the interests of the
corporation as a whole and any of its officers or
members materially diverge, corporate counsel is
required to pursue the interests of the whole and not
the divergent interests of any of its parts.334
In short, in the conduct of an internal investigation, a
lawyer must focus on representing the corporate client with
diligence.
Counsel's goal is to determine whether
misconduct has occurred. If so, counsel's objectives are to
advise the client on how to remedy any damage caused by
the wrongdoing; how to avoid future problems; and how to
minimize the consequences of any legal violations in an
appropriate and lawful manner. While the optimal outcome
is almost always that which avoids adverse consequences for
both the company and its human constituents, if there is a
choice to be made, counsel is ethically bound to choose the
corporation. This concept now is also encompassed in federal
law applicable to attorneys who practice before the SEC

" Wolfram, supra note 222, at 735.
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pursuant

to

35

B. The Conduct of the Interview
Under the Model Rules, it is clear that counsel conducting
an internal investigation must embark upon their task with
one overriding objective-to minimize the consequences of
any wrongdoing for the corporation. However, while it is
apparent that the entity's interests must remain first and
foremost, the standards for dealing with employees and
other corporate constituents interviewed in the course of the
investigation are far less clear.
1. Applying the Clarification Standards of Model
Rules 1.13(f) and 4.3
As discussed in the preceding section,336 pursuant to
Model Rule 1.13(f) counsel must inform employees of the
client's identity only "when it is apparent that the
organization's interests are adverse to those of the
[employee] . 33 1
This is a fact-specific determination
dependent on counsel's analysis of potential adversity of
interest between the corporation and the employee.
Particularly for counsel who are strangers to the matter and
the people involved, it is likely to be very difficult to
determine in advance whether such adversity exists.
Adversity may become apparent only after the employee has
made an incriminating statement. Even if immediately
thereafter the investigating lawyer warns the employee that
the attorney-client privilege affords no individual protection
and explains that the employee may want to obtain personal
counsel, irreparable damage may already have been done.
This harm may include the loss of the Fifth Amendment's
protection against self-incrimination.

335
336
331

See supra text accompanying note 86.
See supra text accompanying notes 286-93.
See MODEL RULES OF PROF'L CONDUCT R. 1.13 cmt. 11 (2003).
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The reality for the employee under the Model Rules
is that Rule 1.13 allows a corporate attorney to
withhold from the employee clarification that the
entity is her only client until after the employee has
confessed to a personally culpable act, despite the
fact that both Model Rules 4.3 and 4.4 encourage fair
treatment in an attorney's relationships with
nonclients.3 38

The standard of Model Rule 4.3-calling for disclosure
when there is potential for confusion as to the attorney's
role-regardless of adversity, may appear fairer, but even
here the attorney may have difficulty discerning whether
such confusion exists. All too often, corporate employees
may be anxious to appear knowledgeable, or erroneously
believe that they understand counsel's role. On the basis of
past experience they may believe that counsel will seek to
protect both the individual and the corporation. Another
hypothetical example may help illustrate this type of
circumstance. Take, for example, a physician affiliated with
a health care system who is accustomed to garden-variety
medical malpractice actions in which both the organization
and individual medical professionals associated with the
entity are named as defendants. In these situations, joint
representation of both the physician and the entity is
common.
Physicians experienced with this dual
representation-either personally or through awareness of
lawsuits involving colleagues-may find it incredible that
the counsel they count on to protect their professional
reputations and livelihood have very different objectives
when conducting internal investigations.
In short, it may be overly optimistic to assume that
counsel engaged in interrogating corporate constituents can
either accurately predict that a particular interviewee's
interests are likely to diverge from her corporate client's or
readily determine that an interviewee is confused about the
lawyer's role in the matter. This is especially true when
there is a significant possibility that information gathered
338Tate, supra note 216, at 25.
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during an internal investigation of suspected misconduct
may be turned over to the government.33 9
2. The Timing and Necessity of Pre-Interview
Statements
Regardless of whether a particular jurisdiction requires a
pre-interview statement, 4 ° many practitioners recommend
that counsel routinely provide such warnings to avoid any
possibility that a court will subsequently permit the
individual employee to invoke the protections of the
attorney-client privilege on grounds that an attorney-client
relationship existed between investigating counsel and the
interviewee. 4 '
There are, of course, a number of downsides to requiring
pre-interview statements. The most significant is that any
kind of warning that distances counsel from a corporate
constituent is likely to chill the willingness of the employee
to talk with the investigating attorney. 4 2
This is an
objection long since overcome with respect to Miranda
warnings in the law enforcement context. Nevertheless, the
issues are somewhat different when an employer is seeking
to determine whether its employees have engaged in
misconduct. Unless they enjoy a special relationship with
government-for example, by virtue of a contract to carry out
a function normally
associated with governmental
authority343-employers
are not state actors. They may
discipline or discharge an employee, but they do not have the
339See supra text accompanying notes 201-08.
340

See supra text accompanying notes 308-09.
e.g., Merrill, supra note 108, at 100-01 ("For the client's sake 'it

341 See,

is critical that there be no ambiguity about who represents whom during
the investigation"); see also, e.g., Bennett et al., supra note 48, at 179;
BLACK, supra note 26, § 4.03; VILLA, supra note 167, § 1.10; Wallace &
Waks, supra note 118, at 512. But see Tate, supra note 216, at 15-18
(suggesting that this concern provides little motivation to investigating
counsel).
342 See, e.g., Merrill, supra note 108, at 100; BLACK, supra note 26, §
4.03.
...
See generally CHEMERINSKY, supra note 270, § 6.4.3, at 492-95.
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power to curtail an individual's liberty or even to impose
monetary sanctions beyond withdrawal of compensation by
terminating employment.344 In a business setting, such
warnings may also create a furor over the role of counsel and
the intentions of the employer with respect to its employees.
Employees at all levels may be outraged that their employer
seems to be turning on them and distancing itself from them.
Counsel's ability to present the warnings effectively may
either exacerbate or ameliorate that reaction. In any event,
such an employee response is not an irrational one; the
employer will almost certainly attempt to distance itself from
any employee who has engaged in misconduct, even if the
misconduct occurred as a result of an employee's efforts to
benefit the employer.
Most experts agree that the strategic advantages of
providing some type of pre-interview warning outweigh the
disadvantages. 45 Nevertheless, if the rules of professional
responsibility do not require pre-interview warnings, some
lawyers will decide not to provide them or to offer only an
abbreviated form.
3. The Content of Pre-Interview Statements
The problematic aspects of employee interviews are not
limited to whether and when to provide a warning. The
content of counsel's statements is equally critical,
particularly with respect to the effects of the attorney-client
privilege and the employee's need for her own counsel. A
number of commentators have proposed various types of preinterview statements. For example, one article suggests that
in order to show the greatest care, all employees
interviewed formally or informally should be advised:

'" A few commentators have raised the question whether corporate
attorneys carrying out internal investigations required by statute could, in
some circumstances, be considered state actors. See, e.g., Coyne & Barker,
supra note 216, at 175; Turk, supra note 12, at 99-100.
...
See, e.g., Merrill, supra note 108, at 100-01; Turk, supra note 12, at
97; Block & Barton, supra note 90, at 85.
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i. that the investigating attorneys represent the
company and not any employee;
ii. that the company's attorney-client privilege
applies to the interviews and the company retains
the right to decide whether or not to reveal to
regulators or others outside the company the
information obtained in any such interview; and
iii. that the company wishes that the employees
keep the interviews confidential and not, for
example, even
talk among themselves about their
interviews. 34
346

This model warning clearly identifies the role of the
attorney. It also indicates that it is the company's decision
whether it will ultimately reveal the information the
employee offers in the course of the interview, although not
all employees may realize that the phrase "regulators or
others" may include law enforcement agents and
prosecutors. The statement does not, however, address the
issue of counsel for individual employees.
Another authority offers a variation bracketing optional
clauses specifically addressed to issues such as retention of
personal counsel:
[I]t is important for you to know that we represent
the [Audit Committee] and not you personally. We
will be reporting to the [Audit Committee] on the
information you and others provide to us. Unlike a
lawyer representing you personally, we cannot
promise to maintain your confidences or to provide
you legal advice concerning your personal interests.
[If you believe you have interests that differ from the
Company's interests in this matter, you should
consult your own personal lawyer.]

346

Merrill, supra note 108, at 100. Merrill also points out that giving

such warnings does not preclude later representation of the employee by
the interviewing attorney. Id.
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The [Audit Committee] expects you to keep the facts
and substance of this interview confidential ....
The Company expects to take the position that this
interview and other interviews we are conducting are
protected by the attorney-client privilege and
constitute attorney work product. These privileges
should entitle the Company to withhold the
information received from the government or other
third parties. On the other hand, the Company may
ultimately determine that its interests will be best
served by disclosing some or all of the information we
receive. You need to understand that the decision
whether or not to disclose this information will be
made by the Company and that you will not be able
the
to prevent the Company from disclosing
3
information you provide if it decides to do so. 11
This approach introduces the option of informing
employees of their right to have individual counsel present,
although an employee may not fully comprehend the
"differing interests" concept. The last paragraph of this
model statement, however, gives rise to another question: in
the current enforcement environment is it disingenuous to
indicate even that the company "expects" to invoke the
attorney-client and work-product privileges to protect the
information? As another article observes,
The investigating attorney will often ask questions of
a corporate employee which, if answered, might tend
to incriminate the employee. Because the questions
are being asked by an agent of the corporation and
not the government, the Fifth Amendment offers the
employee no protection against the adverse
consequences of making disclosures to his employer.
The attorney typically advises the employee that,
though the corporation may waive the privilege at
34 BLACK, supra note 26, form 13A. Another expert suggests that
investigating counsel should inform interviewees that they may wish to
obtain counsel at any time-before or during the interview-that counsel

perceives that there may be a reason to do so. See VILLA, supra note 167,

app. 1-1.
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some point in the future, it has no present intention
to do so. The attorney may tell the employee that the
investigation is being conducted to allow the
corporation to determine what happened and how
best to proceed. In the vast majority of cases, while
the employee may feel he must cooperate with his
employer's inquiry, the employee will take some
comfort in counsel's representationthat the company
has not yet decided to disclose to the government
information
learned
from
the
employee.
Historically,... it was not a foregone conclusion that
the employee's statements would be delivered to the
government-indeed, such a disclosure would have
348
been unusual.
Today's reality is far different. Even if statements about
a corporation's present disclosure intentions are not actually
untruthful-and therefore impermissible under Model Rule
4.1-they are likely to be misleading.
In the present
enforcement environment it is unwise for any corporate
constituent to find solace in the corporation's intent at the
time an internal investigation commences or is underway. It
is disingenuous for counsel to make any statements that
could lead an employee to draw such a conclusion.
A few commentators go well beyond the kind of preinterview statements set forth above and call for full-fledged
Miranda-type warnings.
For example, a
recent

Zornow and Krakaur, supra note 201, at 153 (emphasis added).
" In Miranda v. Arizona, 384 U.S. 436 (1966), the Supreme Court
ruled that the admissibility of statements given by persons in the course of
custodial interrogations would depend on police provision of four
warnings. As the Court explained in Dickerson:
These warnings (which have come to be known
colloquially as "Mirandarights") are: a suspect "has the
right to remain silent, that anything he says can be used
against him in a court of law, that he has the right to the
presence of an attorney, and that if he cannot afford an
attorney one will be appointed for him prior to any
questioning if he so desires."
530 U.S. at 435 (quoting Miranda, 384 U.S. at 479). See supra text
accompanying notes 224-27.
141
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commentary on employee interviews sets forth a statement
composed by United States District Judge Frederick Lacey
as a desirable model."' Judge Lacey has suggested what he
terms an Adnarim351 warning for use at the outset of all
employee interviews conducted as part of internal corporate
investigations:
I am not your lawyer[;] I represent the corporation.
It is the corporation's interests I have been retained
to serve. You are entitled to have your own lawyer.
If you cannot afford a lawyer, the corporation may or
may not pay his fee. You may wish to consult with
him before you confer with me. Among other things,
you may wish to claim the privilege against selfincrimination. You may wish not to talk to me at all.
What you tell me, if it relates to the performance of
your duties, and is confidential, will be privileged.
The privilege, however, requires explanation. It is
not your privilege to claim. It is the corporation's
privilege. Thus, not only can I tell, I must tell, others
in the corporation what you have told me, if it is
necessary to enable me to provide the legal services
to the corporation that has retained it has retained
me to provide.
Moreover, the corporation can waive its privilege and
thus, the president, or I, or someone else, can disclose
to the authorities what you tell me if the corporation
decides to waive its privilege.
Also, if I find wrongdoing, I am under certain
obligations to report it to the Board of Directors and
perhaps the stockholders.
Finally, the fact that our conversation is privileged
does not mean that what you did or said is protected

350

Block & Barton, supra note 90, at 40. See supra text accompanying

note 227.
351 "Adnarim" is "Miranda" spelled backwards. See supra
note 349 and
accompanying text.
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from disclosure just because you tell me about it.
You may be subpoenaed, for example, and required to
tell what you did, or said or observed, even though
you told me about it.
Do you understand?352
Judge Lacey's Adnarim warning addresses two potential
sources of employee confusion about retaining personal
counsel by clearly stating that interviewees may wish to
obtain their own counsel and by addressing the possibility of
disclosure to law enforcement authorities openly and
directly. The Adnarim warning is rather lengthy, however,
and raises additional issues, such as subpoenas. These
points may be well outside the context of the pending
investigation. Helping an interviewee to understand them
may require extensive explanation that could distract both
employee and counsel from the principal focus of the
interview. Perhaps even more importantly, this kind of
warning may not only constrain the flow of information, but,
as another commentator points out, "advising employees that
they need not speak with company counsel may conflict with
the employees' duty to cooperate, implicit in the employee's
353
duty of loyalty."
Some commentators oppose such admonitions for very
practical reasons. The warnings could bring an internal
investigation to a grinding halt while employees scramble to
find individual counsel, even if they have no need to do so.
While fairness is important, if investigating counsel embrace
too many self-imposed procedural requirements, they may do
a real disservice to their client. If the bar does not better
define ethical rules for these situations, there will also be
substantial variations in practice that serve neither the
client and its employees nor the reputation of the legal
profession. This is a real tension that defies easy resolution.
Although various jurisdictions have begun to require more

Frederick B. Lacey, Remarks on Employee Interviews (reprinted in
Block & Barton, supra note 90, at 40).
13 Turk, supra note 12, at
99.
352

No. 3:859]

INTERNAL CORPORATE INVESTIGATIONS

than Model Rule 1.13(f) mandates,354 professional
responsibility codes and judicial decisions generally do not
require warnings as extensive as Judge Lacey proposes. 55
4. Responses to Employees' Questions
Beyond the questions of the necessity, timing and content
of warnings to employees interviewed in the course of
internal corporate investigations lies another ethical
conundrum: how should investigating counsel respond to
questions that employees themselves raise? Among the most
common inquiries are those focusing on the logistics of
obtaining individual representation, including finding and
paying for competent counsel. These questions are often
pivotal, particularly for lower echelon employees. 56 There
are at least three essential questions subsumed within the
overall issue: (1) Will the company pay for counsel; (2) Will
the company allow the employee time to obtain counsel; and
(3) Where can the employee turn for assistance in finding
counsel? Few commentators suggest how to resolve these
questions. 57 Several propose referral of these matters to the
client's General Counsel, but this begs the question.
Eventually, someone-whether it is the general counsel or
another corporate authority-will have to make the
necessary determination. Moreover, deflecting the question
may be a means of discouraging the pursuit of answers,
particularly for lower level employees who may be hesitant
to approach a senior corporate official.
Questions of entitlement to indemnification and fee
advancement often involve both legal analysis and policy
determinations. The legal analysis tracks the discussion set

" See supra text accompanying notes 308-09.
...See, e.g., Merrill, supra note 108, at 100-01; Turk, supra note 12, at
99.
36 See Tate, supra note 216, at 3-4.

...Even Judge Lacey's Adnarim warning, however, does not address
these issues, except to say that the company may or may not pay for an
individual employee's attorney.
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forth in Part III.C and D.358 There are a number of
possibilities: a corporate constituent may have a contractual
or statutory right to indemnification and advancement of
counsel fees, or the Board of Directors, General Counsel, or
other corporate authority may have discretion to make such
decisions on a case-by-case basis. The company's articles of
incorporation, bylaws, or internal regulations may address
the issue, or corporate directors' and officers' insurance
policies may provide coverage.
In short, it may or may not be possible readily to
determine whether the company will pay for an attorney, but
it is unfair to leave an employee in limbo on this issue.
Investigating counsel should have a clear idea of the answer
going into the interview phase of the investigation. At a
minimum, counsel should be prepared to provide an
employee with relevant factual information such as a copy of
the pertinent provisions of relevant corporate governance
documents, internal regulations, or a brief policy statement
from the company on this issue. If applicable, this material
should include the factual information that certain
employees may have contractual or statutory rights to fee
advancement or indemnification. Pursuant to Model Rule
4.4, the attorney should not provide legal advice to the
employee on her right to advancement of counsel fees, but, if
the corporation has determined not to advance legal fees,
counsel should inform the constituent that this decision may
involve legal questions as to which the interviewee may want
35 9
to obtain advice of counsel.

Another difficult inquiry that very often arises is the
simple, direct question: "Do I need my own lawyer?" The
standard wisdom is to reply that this is a decision that only
the employee can make. For example, one commentator
suggests: "The answer should typically include a statement
that the decision whether to retain counsel is up to the
employee and (if true, as is likely early in an investigation)

33 See supra text accompanying notes 235-47.
359

Id.
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that the interviewer may not have enough facts to make a
judgment.

'36 0

Another offers the following advice:

The interviewer must repeat that he or she is
representing the company and cannot provide the
employee with any legal advice.
The employee
should be instructed to direct all such questions to
the company's general counsel. These points should
be discussed until the employee has a clear
understanding of them.
If the interview is
memorialized, the memorandum should state that
the interviewer repeated the warnings and the
employee understood them."36'

As noted earlier, however, referring questions to the
General Counsel does not solve the problem, if the General

3 62
Counsel has no ready answer.
More often than not, investigating counsel may not know
whether or not the employee to be interviewed needs counsel
at the beginning of the interview. Consequently, it makes
sense to tell the employee that this is a question for the
employee to decide. This may be the safest course. To go
even a bit further, however, and say that the interviewer
does not have the information necessary to make a judgment
may be disingenuous and offer false comfort.
In some
instances-for example, when a lawyer conducting an
internal investigation interviews an employee who counsel
knows is likely to be terminated or named as culpable in the
course of voluntary disclosure to government authoritiesthe lawyer is necessarily aware that it would be in the
employee's best interest to retain her own counsel. While it
would be improper under Model Rule 4.3 or any reasonable
ethical standard363 to advise the employee against obtaining

Merrill, supra note 108, at 100-01.
Turk, supra note 12, at 103. Other commentators also suggest
referring questions pertaining to representation, indemnification and
related issues to the corporation's general counsel. See, e.g., Lacey, supra
note 357.
362 See, e.g., supra text following note 357.
363 See, e.g., RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS §
360
361

103 (2000).
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personal counsel, it is permissible under current ethical
standards to respond that it may be in the employee's best
interests to obtain counsel." 4
If an employee decides to obtain her own counsel, the
investigating attorney needs to address the questions of how
long the employee has to do so and whether to suggest
names of attorneys an employee may want to consult. If the
client entity is not prepared to postpone the interview for
some period of time, the employee is forced to choose
between possible sanctions and her need to consult with
counsel. While crisis situations may demand a very short
time frame, it is hard to envision any situation in which
investigating counsel should decline to wait at least a short
time to permit an employee to obtain the advice of counsel.365
It is also permissible under the current Model Rules for
investigating counsel to offer the names of attorneys who
may be willing to represent the employee so long as the list
is not presented as her only option. 66 Of course, at the
conclusion of any such discussion, the question whether the
corporation will pay for separate representation is likely to
arise.
There is at least one creative resolution to many
questions pertaining to employee counsel rights that many
corporations have employed in these kinds of situations.
This involves corporate retention of counsel who does not
represent the corporation solely for the purpose of
responding to questions raised by employees about to be
interviewed in the course of an internal investigation. 7
While this kind of solution adds cost, it has many benefits.
In particular, it provides a mechanism to move the

364 The Model Rules prohibit false statements of material fact or law.

See MODEL RULES OF PROF'L CONDUCT R. 4.1 cmt. 1 (2003); HAZARD &
HODES, supra note 222, § 37.3, at 37-5.
365 See, e.g., COYNE & BARKER, supra note 215, at 192.
366 See supra text accompanying notes 235-47.
311 See, e.g., Merrill, supra note 108, at 102-03.

No. 3:859]

INTERNAL CORPORA TE INVESTIGATIONS

investigation forward while still affording employees an
opportunity to consult with counsel. 68
Counsel also must anticipate that an employee may ask
to have another employee present during the interview, or
she may request the attendance of a union representative if
she is a union member. The National Labor Relations Board
("NLRB") has determined that both union members and nonunion employees have the right to request the presence of a
union representative or co-worker pursuant to the National
Labor Relations Act.3 69 The United States Supreme Court
affirmed the NLRB's decision with respect to union
employees in NLRB v. Weingarten, holding that an
employer's denial of an employee's request to have a union
representative present at an investigatory interview, which
the employee reasonably believed might result in
disciplinary action, was an unfair labor practice.370 The
United States Court of Appeals for the District of Columbia
upheld the Board's decision with respect to nonunion
employees in Epilepsy Foundation of Northeast Ohio v.
NLRB. 7 1
Another question an employee may ask is what
consequences, if any, will result from declining to participate
in the interview. The Model Rules permit counsel to provide
a simple factual statement as to company policy, so long as
In this context, it is worth noting that Model Rule 1.13 permits
counsel to represent both the company and individual constituents, unless
368

an unwaivable conflict exists. See MODEL RULES OF PROF'L CONDUCT R.

1.13(g), R. 1.7 (2003). In the current enforcement environment, this
approach is rarely wise. Undertaking internal investigations in this
fashion invites irreconcilable conflicts. See COYNE & BARKER, supra note

215, at 179 (cautioning against joint representation of company and
employee).
369 National Labor Relations Act §§ 7, 8(a)(1), 29 U.S.C §§ 157,
158(a)(1) (2000).
370 420 U.S. 251, 260-61 (1975).
371

268 F.3d 1095, 1100 (D.C. Cir. 2001).

See generally Richard

Neumeg, Annotation, When Is Supervisory Interview by Employer
"Investigatory-Disciplinary" so as to Entitle Employee to Union
Representation Under § 7 of the National Labor Relations Act (§ 29
U.S.C.A. 157), 48 A.L.R. FED. 360 (1980).
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no legal advice is impermissibly supplied. For example, if
true, counsel may tell the employee that the company may
decide to impose disciplinary sanctions or even terminate the
employment of those who decline to cooperate in the internal
37 2
investigation.
C.

Ethical Issues Pertaining to Prosecutors' Corporate
Cooperation Policies

advising
or
permitting
guidelines
Prosecutorial
prosecutors to request organizations to waive the protections
of their attorney-client and work-product privileges, to
determine whether a company has acceptably sanctioned
allegedly culpable but unconvicted employees, and to count a
corporation's advancement of fees or promises to support
targeted employees as strikes against the organization for
purposes of charging, plea negotiations and sentencing
proceedings raise another set of ethical concerns. One major
problem is that these kinds of policies invite investigating
counsel to bow to the pressure to become participants in a
sotto voce effort to obtain incriminating information from
corporate constituents without basic procedural protections.
As recognized by the DOJ's own business prosecution
policy,373 this approach frees the government to obtain
information from individuals without any of the procedural
protections our criminal justice system ordinarily affords to
those accused of crimes ranging from possession of illegal
drugs to murder.
It is hard to square this policy with either Model Rule
4.4's mandate that "[in representing a client, a lawyer shall
not use . . . means of obtaining evidence that violate the
rights of third parties,"3 74 or the admonition of the
accompanying comment: "Responsibility to a client requires
a lawyer to subordinate the interests of others to those of the
client, but that responsibility does not imply that a lawyer
BLACK, supra note 26, § 4.03, at 4-7.
...Federal Prosecution of Business Organizations, supra note 22, pt.
372 See

VI, cmt.
374Id.
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may disregard the rights of third persons. 375
For
prosecutors, these kinds of policies should also raise
questions under Model Rule 3.8: 376 do they undermine the
right to counsel? Do they result in the waiver of important
constitutional rights such as the Fifth Amendment
protection against self-incrimination by unrepresented
persons?
Prosecutors' requests for waiver of corporate attorneyclient and work-product protections are troublesome because
they essentially enlist private companies and their counsel in
doing the work of law enforcement agencies without making
this connection clear to those interviewed in the course of
internal investigations. Counterbalancing these concerns is
the reality that law enforcement resources are inadequate to
deal with all of the problems that may arise in business
corporations, particularly major companies with enormous
economic resources of their own and complex organizational
structures.
There are alternatives to blanket waiver
requests however. These include requiring corporations to
divulge the findings of internal investigations without
turning over privileged materials, and partial waiver of the
work-product privilege as to factual materials but not as to
counsel's mental impressions, opinions or conclusions."'
Prosecutors ordinarily should not have a compelling need to
obtain attorney-client advice, unless the corporation raises
an advice-of-counsel defense.
Other aspects of the DOJ's current corporate cooperation
policies are also troublesome, particularly those pertaining to
advancement of counsel fees. It is difficult to conceive of
legitimate reasons for federal prosecutors to concern
... MODEL RULES OF PROF'L CONDUCT

R. 4.4 cmt. 1 (2003).

376 See MODEL RULES OF PROF'L CONDUCT

R. 3.8(c) (2003); supra text

accompanying notes 312-26.
377 Cf. FED. R. CIV. P. 26(b)(3) (permitting federal courts to order
disclosure of work product, but requiring courts to "protect against
disclosure of the mental impressions, conclusions, opinions, or legal
theories of an attorney or other representative of a party concerning the
litigation"). See also Upjohn Co. v. United States, 449 U.S. 383, 393-94
(1981); discussion supra text accompanying notes 161-66.
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themselves with who pays for a corporate constituent's
attorney's fees. State law governs the existence, operation
and governance of business corporations, and state
corporations codes set both requirements for and limitations
The only apparent reason for
on fee advancement.3 8
prosecutors to consider fee advancement as a factor in
charging, plea negotiation or sentencing position decisions is
to make it more difficult for individuals to obtain counsel, or
at least to obtain counsel with the resources necessary to
function effectively in complex corporate criminal matters.
Similarly, corporations should not be penalized for failing to
sanction individual constituents on the basis of unproven
allegations. If a corporation improperly advances fees to
officers, directors or employees who have wronged the
company, or if it fails to mete out sanctions against errant
managers or employees, it is the company's board of directors
or its shareholders who need to address the problem. 7 9 If
the directors fail to act, shareholder derivative actions are an
appropriate means of addressing this problem.3 8 °
In sum, Model Rule 3.8 should clarify prosecutors'
responsibilities with respect to corporate cooperation
demands. It does not do so in its present form. 81

311

See supra text accompanying notes 235-47.

379 See PALMITER, supra note 235,

§ 18.1.

Id.; Block & Barton, supra note 90, at 84; Reddy, supra note 90.
381 Of course, there are alternative manners of dealing with the
problem of ensuring fairness to those interviewed in the course of internal
investigations. For example, Congress could address the problem by
legislatively modifying related DOJ corporate cooperation policies as it did
in the 1999 McDade Amendment, Pub. L. No. 105-119, 111 Stat. 2440
(codified at 18 U.S.C. § 3006A (2000)). The McDade Amendment overruled
a DOJ policy directive issued by then-Attorney General Richard
Thornburgh.
The directive instructed prosecutors that they could
communicate directly with "any person who has been made the subject of
formal federal adversarial proceedings arising from that investigation,
regardless of whether the person is known to be represented by counsel"
contrary to MODEL RULES OF PROF'L CONDUCT R. 4.2 (2003), see supra text
accompanying notes 308-10, and in direct violation of many state ethics
rules. See Zornow & Krakaur, supra note 201, at 159-60. Or the courts
could impose a requirement for Miranda-style warnings as a condition of
380
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D. The Repercussions for the Legal Profession of
Current Ethical Ambiguities Concerning the
Conduct of Employee Interviews
Public confidence in the legal profession has been at a low
ebb for the past several years. Within the profession, more
lawyers than ever before have reported disillusionment and
even burnout. "'Professionalism' is now the accepted allusion
to the Bar's ambitious struggle to reverse a troubling decline
in the esteem in which lawyers are held-not only by the
public, but also, ironically, by lawyers themselves."38 2 Now,
"probably more than any other profession, lawyers are the
target of some of the most cutting, wide sweeping, and
relentless criticism ....

Many lawyers themselves are not

free from ambivalence and confusion about their own
roles."383 Public perception that lawyers contributed to the
problems that led to the collapse of Enron and other major
corporate debacles is an important reason. There are many
other concerns, however, including what the Supreme Court
referred to in Upjohn as "sharp practices."3 84 Internal
investigations present myriad opportunities for sharp, or at
least inconsistent, practices on the part of both defense
counsel and prosecutors. It is tempting for all concerned to
focus on information-gathering responsibilities at the

admissibility for evidence obtained against an individual in the course of
an internal investigation. These kinds of remedies, however, are neither
Internal
likely to be implemented, nor particularly desirable.
investigations are the creation of lawyers, and they are conducted by or at
the direction of lawyers. Consequently, as the number of internal
investigations continues to multiply exponentially and the number of
lawyers involved in this work skyrockets, it is incumbent upon the legal
profession itself-defense counsel and prosecutors, litigators and corporate
advisors alike-to revisit its own standards for how lawyers deal with
corporate constituents in the context of internal investigations.
P. Terrell & James H. Wildman, Rethinking
382 Timothy
Professionalism,41 EMORY L.J. 403, 403 (1992).
383 WOLFRAM, supra note 222, § 1.1.
' Upjohn Co. v. United States, 449 U.S. 383, 398 (1981) (quoting
Hickman v. Taylor, 329 U.S. 495, 511 (1947)).
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expense of fairness. This has a price for lawyers as well as
for corporate constituents.
There is little doubt that most lawyers conducting
internal investigations on behalf of corporate clients are well
aware that an employee interview may have serious
consequences for the individual interviewed.
Even so,
however, a sense of obligation to the client may prompt those
who are most skilled at the task to use their interpersonal
skills to persuade those interviewed to talk candidly with
them. No matter how carefully crafted the rules, this reality
is unlikely to change. Ironically, the longer counsel and an
interviewee have known each other, the more the lawyer
may have demonstrated both integrity and trustworthiness.
The more frequently the lawyer has assisted the company
with sound advice and offered legal and moral support at
difficult times, the more likely the interviewee is to talk
candidly, almost no matter what counsel says.
Again, a hypothetical example may prove useful. If a
Finance Department employee in a large company has
worked for many years with an in-house attorney on
financial statement disclosures and other matters, a
relationship of mutual trust and understanding is likely to
exist between them. If the attorney subsequently interviews
the financial employee in the context of an internal
investigation, it may be almost impossible for the employee
to view the attorney as a potential adversary. The same
situation could well be true with respect to an outside
attorney with whom the employee has worked on previous
occasions. Moreover, as any skilled lawyer, investigator or
counselor intuitively understands, persuading people to talk
involves far more than words, more even than prior
relationships. For good or ill, it is often a matter of the
interviewer's demeanor, the quality of a handshake, the offer
of a hot cup of coffee on a cold day, a brusque, authoritative
manner toward some and a breezy introduction that
implicitly minimizes the significance of the interview and its
potential consequences for others.
Consequently, lawyers need to revisit the ground rules
that apply to the conduct of internal interviews. This is
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particularly important at a time when the profession is
caught up in responding to corporate scandals and focused
more on ensuring that offenders are brought to justice than
on safeguarding the integrity of the process that delivers
these results. "[Tihe social usefulness of the law, and in turn
the esteem in which lawyers are held, depends ultimately on
the respect the law receives from non-lawyers."3 85 All over
the country the officers, directors and employees of
corporations and other entities are involved in internal
Lawyers need to make sure that their
investigations.
conduct in these matters inspires confidence and trust, not
suspicion and distrust. Lawyers also need to be confident
enough of the integrity of what they do to respect
themselves.
VI. PROPOSED PRINCIPLES FOR THE CONDUCT
OF EMPLOYEE INTERVIEWS AND
PROSECUTORIAL CRITERIA FOR ASSESSING
CORPORATE COOPERATION
There are no easy solutions to the ethical dilemmas
encountered in conducting internal investigative interviews
or in addressing corporate cooperation. These situations
bring into sharp focus a number of competing tensions. An
employer's need to ferret out misconduct and expose and
address it before it becomes pernicious enough to badly
damage or even destroy the entity as a whole must be
justifiable
an
employee's
against
counterbalanced
expectation of fairness from both his employer and his
government. The concepts of procedural fairness ingrained
into contemporary culture compete with the government's
understandable desire to obtain information about corporate
conduct, especially when hard decisions need to be made
about filing charges and negotiating pleas. But employees
must also be able to trust their employers, or morale and
productivity will suffer. 86 Concerns over the impact of

" Terrell & Wildman, supra note 382, at 426.
See supra text accompanying notes 230-33.
...
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employee disaffection must contend against the fiduciary
obligations of business managers and the ethical duties of
corporate counsel to seek the welfare of the whole over the
interests of any individual constituent.
Perhaps most
importantly, counsel need clear guidelines to decide how to
conduct internal investigations and what to advise corporate
clients dealing with the outcomes of these inquiries.
Prosecuting attorneys must also ask themselves whether
corporate cooperation demands go too far in compromising
the basic procedural protections that they are obligated to
uphold as ministers of justice.
The incorporation of a few basic principles into the Model
Rules and state laws based on these standards could go a
long way toward resolving some of these tensions by
providing clearer guidance to both corporate counsel and
prosecutors caught up in these ethical dilemmas. 81
Following are suggested guidelines designed to serve as a
starting point.
A. Proposals for New Ethical Ground Rules for
38
Investigative Employee Interviews '
* Before beginning to interview a corporate
constituent, investigating counsel should state the
general nature of the investigation, identify the
lawyer's client, and explain that the lawyer's role in
the investigation is to protect the interests of the
organization itself rather than those of any
individual.
387 These proposals are intended to that synthesize and build on much

of what scholars, practitioners and commentators have learned as internal
investigations have become increasingly common during the last several
years. Consequently, they are offered as a starting place for discussion
rather than as proposals for specific changes in particular rules.
...These guidelines assume that the interviewee does not have
personal counsel.
If investigating counsel knows that a corporate
constituent has his own attorney, Model Rule 4.2 requires investigating
counsel to obtain permission from the constituent's attorney before
speaking with him. See MODEL RULES OF PROF'L CONDUCT R. 4.2 (2003);
supra text accompanying notes 301-02.
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This principle goes beyond the current apparent adversity
standard of Model Rule 1.13(f),389 as well as the potential
confusion principle of Model Rule 4.3390
Opening an
interview with a brief statement of the nature of the
investigation allows the interviewee to have a sense of the
objectives of the inquiry. It may serve to dispel groundless
fears an employee may have of the process, and, at a
minimum, it permits the employee to have basic information
about the inquiry so that he can make appropriate decisions
with respect to participation and the need for his own
counsel.
Counsel should also begin every internal investigative
interview with a clear explanation of the identity of the
client, her role in the matter, and where counsel's loyalties
and duty lie. Corporate constituents at any level may be
unaware that interviewing counsel represents the entity and
that counsel owes a duty of loyalty to the entity that requires
her to safeguard the interests of the whole over those of any
of its constituents. Even knowledgeable senior managers
may erroneously, perhaps even unconsciously, believe that
personal relationships with counsel trump basic ethical
obligations to the entity. Consequently, counsel should not
conduct any interview without providing such a statement.
9 Investigating
counsel
may
request
the
interviewee to maintain the confidentiality of the
interview. In any event, counsel should state that the
corporation may find it necessary or advisable to
disclose both the results of the investigation and any
information gathered during its course to law
enforcement authorities or other parties. Counsel
should explain that this decision rests with the
corporation, and that the interviewee cannot prevent
any such disclosure.
Counsel should not volunteer that the corporation has no
present intention to disclose either the results of the internal
investigation or the information gathered in the course of its

'8

31

See supra text accompanying notes 286-93.
See supra text accompanying notes 304-09.
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At best, this may provide false comfort; at

worst, such a statement may mislead the interviewee, in
violation of Model Rule 4.1,391 into concluding that there is
no need to retain individual counsel, at least until a decision
to disclose is made. By then, significant damage to the
interviewee's interests may already have been done.
Moreover, without such a clarification, even relatively
sophisticated employees may assume that they are entitled
to Miranda warnings before what they say can be used as a
3 92
basis for criminal prosecution.

; At the beginning of an internal investigation,
and at various points during its course, investigating
counsel should make a good faith assessment whether
the matter under investigation poses the risk of
criminal liability for the organization and/or any of its
constituents.
If so, counsel should inform the
interviewee of the option of retaining personal
counsel having counsel present during the interview.
Counsel may not advise a corporate constituent
against obtaining personal counsel or provide any
other legal advice to a corporate constituent during
the course of the investigation on any matter related
to the inquiry.9 3 Investigating counsel may advise an

organizational constituent that it is in the
constituent's best interest to obtain individual
counsel.
Investigating counsel should be prepared to answer the
question: "Do I need my own lawyer?" by advising the
constituent that it is in his best interest to obtain individual
representation if counsel has enough information to make a
judgment and reasonably believes that this is so. Otherwise,
counsel should inform the constituent either that counsel
does not have enough information to make such a judgment,
or that only the employee can make this decision.

31 See supra text accompanying notes 296-300.
392 See

supra text accompanying notes 224-227 and note 349.
311See supra text accompanying notes 305-06 and 363.
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In any situation involving a potential conflict of interest
between a client organization and its constituents, counsel
should consider advising the organization that it may retain
an attorney on behalf of its constituents to advise them in
determining whether they need their own counsel, resolving
questions pertaining to fee advancement, and addressing
related issues.3 94
* Counsel should be prepared to respond to
fee
concerning
the
corporation's
questions
advancement and indemnification policies.
Counsel should not provide legal advice to corporate
constituents on these issues,395 but counsel should be
prepared to supply factual information as to the
corporation's position with respect to this issue and, if
applicable, how a corporate constituent may apply for fee
advancement, review relevant corporate policies, or contact
the corporate authority making this determination. Where
this determination may involve legal analysis of statutes,
contractual rights, or corporate policies, investigating
counsel may advise constituents that it may be in their best
interests to seek the advice of personal counsel on this
threshold question.39 6
• Upon request, investigating counsel should be
prepared to suspend the interview long enough to
permit the interviewee to obtain counsel or to
consider whether to do so.
The period of time should be reasonable under the
circumstances; it may be as short as several hours in a crisis
situation, although a considerably longer period is desirable.
Investigating counsel may provide an organizational
constituent with the names of attorneys who may be
available to provide personal representation. Counsel should
clearly communicate that the constituent is not required to

...
See supra text accompanying notes 251 and 368.
...
See supra text accompanying note 305.
396 Id.
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choose one of the attorneys suggested by investigating
counsel. 97
9 Investigating counsel may make a factual
statement informing constituents of the client
organization's position with respect to refusal to
participate in the investigation.
Counsel may convey the client entity's policy or refer
interviewees
to
appropriate
authority
within
the
organization for further discussion of possible consequences
of failure to cooperate with investigating counsel. If the
referral option is followed, the client official should be
prepared to respond to employee questions. 98
B.

Principles Pertaining to Prosecutorial Decisions and
Corporate Cooperation Policies

* Prosecutors and other government counsel
should request privilege waivers with respect to
internal investigations only when no other approach
will serve the interests of justice.
Before requesting corporations to waive the protections of
the attorney-client or work-product privileges, prosecuting
attorneys should attempt to work with defense counsel to
avoid the need for privilege waivers by agreeing on
alternative ways to obtain relevant factual information.
If a prosecuting attorney believes in good faith that
privilege waivers are necessary to secure justice in a given
situation, the prosecutor should first attempt to satisfy this
need on the basis of fact-based work-product, avoiding, if
possible, the need for relinquishment of the mental
impressions, opinions or conclusions of counsel. 99
Prosecuting attorneys should rarely request waiver of the
attorney-client privilege.
Such waiver requests are
appropriate only where there is no other way to serve the
interests of justice.

...See supra text accompanying notes 365-66.
...
See supra text accompanying notes 356-62.
...See supra text accompanying note 377.
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* Prosecutors and other government counsel
should not demand that organizations demonstrate
cooperation by sanctioning constituents on the basis
of unproven allegations.
While prosecutors may consider an organization's
consistent failure to mete out sanctions or to terminate its
relationship with officers, directors or employees who have
violated the organization's business ethics policies or
engaged in illegal conduct, prosecutors should not impose
adverse consequences on an organization with respect to
charging, plea negotiation or sentencing position decisions
merely because the organization declines to sanction a
constituent on the basis of unproven allegations."'
* Prosecutors and other government counsel
should not encourage organizations to deny
constituents fee advancement and other support as
indicia of corporate cooperation.
Prosecuting attorneys should not attempt to influence the
ability of corporate constituents to retain counsel. An
organization's advancement of legal fees to individuals under
investigation or charged with crimes related to their
responsibilities as officers, directors or employees of the
entity should not be considered as an adverse factor against
the organization in charging decisions, plea negotiations, or
in determining the government's position with respect to
criminal sentencing proceedings.4 1
VII. CONCLUSION
Internal corporate investigations are likely to remain an
important part of corporate legal practice for many years to
come. Eventually, compliance programs may obviate the
need for separate investigations, but this will not become a
realistic possibility for many years, if ever. Recent corporate
scandals and concomitant criticism of lawyers' conduct in
connection with these events have focused national attention

" See supra text accompanying notes 377-80.
Id.

401
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on designing and implementing mechanisms to hold both
business managers and corporate attorneys accountable.
Congress, law enforcement agencies and the public are
calling upon lawyers to play a major role in promoting
corporate legal compliance and in curbing the excesses that
led to the collapse of several major American companies.
Lawyers must respond to these demands for corporate
accountability, but the legal profession also needs to focus on
ensuring basic fairness to individuals who act on behalf of
corporate entities.
In the rush to reform corporate
governance and prosecute corporate misconduct, it is all too
easy to forget the need to treat individuals fairly. Zeal for
ferreting out corporate wrongdoing should not require
corporate constituents to sacrifice basic protections
ordinarily afforded persons involved in investigations of
wrongdoing. It is incumbent upon the members of the legal
profession to take steps to ensure that appropriate
protections are in place, particularly when lawyers who
represent
organizations
investigate
allegations
of
wrongdoing by their corporate constituents. These measures
are necessary to protect individual officers, directors and
employees and to safeguard the integrity of the legal
profession itself.
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n an environment of heightened federal enforcement
activity and employee whistleblowing, corporate boards and
their counsel must be especially attuned to circumstances
that may give rise to the need for an internal investigation
and, increasingly, the need for the board to take the reins
in an internal investigation. In particular, federal regulatory
interest in identifying and holding accountable the senior
individuals responsible for corporate compliance failures has
implications for the board’s approach to its oversight of internal
investigations.
In addition to attending to internal controls, financial reporting,
and the compliance and ethics programs that help set the tone
for corporate culture, the board must be prepared to take action
if a red flag indicates that more specific board attention to a
compliance matter is required. Red flags that raise concerns
about corporate misbehavior or misconduct of directors or
officers can necessitate undertaking an internal investigation
regarding a potential violation of law, regulations, or corporate
policy. These red flags or allegations may have civil, regulatory,
or criminal implications for the company and require that the
board or a board committee direct and oversee an internal
investigation.

© 2016 Thomson Reuters. All rights reserved.

Against this background, this article discusses:
The Department of Justice’s (DOJ’s) policy on individual culpability

for corporate wrongdoing and the implications for boards.
The board’s role in directing and overseeing an internal

investigation.
Key practice pointers related to board-driven investigations.

DOJ POLICY AND IMPLICATIONS FOR THE BOARD
In September 2015, US Deputy Attorney General Sally Quillian
Yates issued a memorandum, Individual Accountability for
Corporate Wrongdoing (Yates Memo). The Yates Memo
emphasizes a renewed focus by the DOJ on criminal and
civil prosecution of individuals in cases involving corporate
compliance failures and corporate malfeasance. For companies
to get any credit for cooperating with the DOJ, they must provide
information about individual wrongdoers identified in the course
of the investigation.
The policy set forth in the Yates Memo has implications for the
board with respect to oversight of compliance and independent
investigations. Directors must exercise reasonable care to
ensure that the company is being managed in compliance with
law, regulations, and corporate policies. The Yates Memo does
not change fiduciary duties, but it is part of the framework
that a board should consider in connection with its good faith
obligation to see that the company has in place appropriate
compliance systems and related information systems, reporting
systems, and internal controls.
The Caremark case and its Delaware progeny remind boards to
pay attention to the framework of prosecutorial and sentencing
guidelines relating to corporate compliance failures and the
opportunities they provide to mitigate corporate penalties.
Compliance and ethics programs, information and reporting
systems, and related controls all need to be designed in light
of this framework to deter compliance violations and provide
senior management and the board with “timely, accurate
information sufficient to allow management and the board, each
within its scope, to reach informed judgments concerning the
[company’s] compliance with law and its business performance”
(In re Caremark Int’l Inc. Deriv. Litig., 698 A.2d 959, 970 (Del.
Ch. 1996)). As then-Chancellor Allen observed, “[a]ny rational
person attempting in good faith to meet an organizational
governance responsibility would be bound to take into account”
this framework, including the US Federal Sentencing Guidelines,
and “the enhanced penalties and the opportunities for reduced
sanctions that it offers” (Caremark, 698 A.2d at 970).
The Yates Memo’s emphasis on identifying individuals involved
in corporate misconduct means that boards will need to ensure
that information and reporting systems and related investigation
processes are designed to support the identification of facts
regarding the individuals responsible for corporate misconduct.
This includes establishing a corporate culture and tone at
the top that encourages cooperation and avoids an unduly
defensive “circle the wagons” mode at the expense of identifying

© 2016 Thomson Reuters. All rights reserved.

Internal Controls, Financial Reporting,
and Compliance
Oversight of internal controls, financial reporting,
and compliance and ethics programs continues to be
important for boards. Boards need to:
Understand and oversee the internal controls and

procedures that management has put in place
to assure that financial reporting is accurate and
the company complies with applicable law and
regulations.
Attend to corporate culture, emphasizing

expectations that management will abide by and
further ethical behavior, fair dealing, and integrity
within the company.
Oversee management’s efforts to educate personnel

about the corporate code of conduct and expected
standards of ethical behavior, encourage internal
reporting (whistleblowing), monitor compliance, and
identify and respond as appropriate to red flags or a
series of yellow flags.
Pay special attention to related person transactions

and other conflicts of interest that involve board
members or senior management.
Attend to issues of, and set standards and policies

regarding, sustainability and social responsibility,
including environmental issues, involvement in the
political arena, and human rights.
Search A Board Roadmap for 2016 for more on the board’s
role in attending to internal controls, financial reporting,
and compliance.

individuals responsible for corporate misconduct when a
problem does arise.
The ethical tone should continue to emphasize that compliance
is essential for the company and directly related to achieving
business priorities, and that all directors, officers, and employees
are responsible for compliance. From a practical perspective,
regular review and ongoing emphasis of anti-retaliation
provisions is also important. Regarding oversight of actual
investigations, the board, or an appropriate standing or special
committee, will need to ensure that investigation processes
are designed to support the identification of facts related to
individual culpability.
Management reports or reports from counsel should include
sufficient information to enable the board to assess whether
appropriate steps are being taken to provide the benefits of
cooperation under the Yates Memo, or explain in a focused
manner why a different approach has been taken and the
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risks associated with it. As in the past, boards will need to be
prepared to take difficult actions to address any non-cooperation
by officers and senior managers or directors. The number of
these instances may increase as key individuals understand the
increased focus on “naming names.”
In addition, the Yates Memo’s focus on individual culpability
could lead to heightened scrutiny of individual directors,
particularly those with specialized expertise who arguably may
have been in a position to identify a compliance issue within
their area of expertise. Senior executives and even directors may
also decide to “lawyer up” individually more frequently or at
an earlier stage than in the past as a result of the Yates Memo.
This could expand the instances in which there is a need for, and
further add to the complexity of, board-driven investigations.

civil action (for example, a shareholder derivative lawsuit, a
securities class action, a products liability claim, or an EEOC
proceeding).
Consumer or competitor complaints.
Media reports.

Generally, the purpose of an internal investigation is to
promptly ascertain the facts and circumstances surrounding the
allegations of misconduct, including:
Uncovering the facts of what happened and whether

misconduct did in fact occur and to what extent.
Determining who was involved and the extent of their

personal culpability.
Identifying any failures of internal controls associated with the

misconduct.
Search Criminal and Civil Liability for Corporations, Officers, and
Directors for more on the Yates Memo.

CONDUCTING A BOARD-DRIVEN INVESTIGATION
Credible allegations of misconduct by or within a company need
to be carefully evaluated. This evaluation is often conducted
through an internal investigation that is driven by the general
counsel, with or without assistance from outside counsel.
However, in certain circumstances it is critical for the board or a
board committee to drive the investigation.
Events that may trigger an internal investigation include:
Complaints received through a company whistleblower hotline

or other compliance program vehicle (which may or may not
be anonymous).
Allegations from a terminated employee.
Matters raised by a compliance audit or by the company’s

auditor.
Issues identified through a subpoena or other notice of

law enforcement or regulatory action or a qui tam claim or

Conducting an internal investigation when allegations of
misconduct arise helps position the company with information
about whether there is a potential regulatory compliance
problem that needs to be addressed, and whether there is a
risk of potential liability that needs to be managed. A wellconducted internal investigation can help signal to prosecutors,
regulators, and courts that the board and senior management
take compliance matters seriously and can help avoid or
mitigate penalties.
However, to reap these benefits an internal investigation should be
designed to maintain objectivity in the fact-gathering process. An
internal investigation will provide less protection to the company
if concerns about defending the company or culpable individuals
overtake that objectivity. At the same time, internal investigations
can be costly and may disrupt management. There is also the
potential for additional problems to be uncovered, which will need
to then be addressed. Therefore, care is necessary to assure that
internal investigations are appropriately targeted in scope.
The risks to the company, the level of potential involvement in
the misconduct by senior decision-makers, the substance of

A well-conducted internal investigation can help
signal to prosecutors, regulators, and courts
that the board and senior management take
compliance matters seriously and can help avoid
or mitigate penalties.
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the allegations, and the way the allegations arise will influence
decisions regarding the most efficient and effective way to conduct
the investigation. These decisions include whether the board
should provide general oversight of a management-directed
investigation or should itself be actively engaged in supervising
the investigation with the assistance of outside counsel.
While there are no absolute rules for when a board-driven
investigation is required, as a general matter active board
oversight and control of an internal investigation regarding
allegations of misconduct is typically called for if the allegations:
Relate to actions of the board members, in which case

consideration needs to be given to whether comprising a
board committee of disinterested directors is appropriate.
Relate to actions of the CEO, the CFO, the general counsel, or

other key executive officer.
Involve conduct that could reasonably implicate one or more

executive officers.
Could otherwise call into question the objectivity of a

management-directed investigation.
A board-driven investigation may also be warranted if the fact
of a board-driven investigation will improve credibility with
prosecutors, regulators, stock exchanges, courts, or other key
constituents.
ORGANIZING THE BOARD COMMITTEE

In organizing a board-driven investigation, it is typical for a
standing or special committee to provide oversight to the
outside counsel hired for the matter. The composition of the
board committee should be independent of the company and
the potential investigation targets and key witnesses. In addition,
the directors should be disinterested to the extent possible. They
should not be directly involved in the actions that are the subject
of the investigation.
While the delegation of authority for the investigation should
define the scope of the delegation, flexibility needs to be allowed
for the board committee to further determine the scope of the
investigation. Changes in scope should be approved in writing.
The delegation of authority, whether in the form of a board
resolution or committee charter adopted by the board should
provide for minutes to be kept and for reporting to the board,
and allow for the reports to be made in an executive session with
recusal by any interested directors. Consideration should be
also given in advance to whether and how the chair and board
committee members will be compensated for their efforts.
COUNSEL FOR THE INVESTIGATION

In addition to delegating clear authority to the board committee
to direct the investigation, the board should provide the board
committee express authority to hire appropriate legal counsel
and to approve the hiring by legal counsel of forensic and
other experts as needed (which helps retain privilege over the
investigation). Where a board-driven investigation is appropriate,
for example because senior management is implicated or
significant accounting or other issues are alleged, it is highly

© 2016 Thomson Reuters. All rights reserved.

likely that the board will rely on outside counsel who will report
directly to the board or the applicable standing or special board
committee.
The role of in-house counsel in these circumstances varies,
although in-house counsel is expected to cooperate and may be
authorized to work with outside counsel. Prosecutors, regulators,
and courts may have concerns about the objectivity of in-house
counsel where allegations involve senior officers or allegations of
pervasive misconduct. In these circumstances, outside counsel is
typically hired directly by, and will report directly to, the board or
board committee, and the board or board committee will retain
decision-making authority regarding the investigation.
The determination that a board-driven investigation is
necessary will imply that outside counsel (rather than in-house
counsel) should conduct the investigation. In-house counsel
has advantages in terms of a superior understanding of the
internal landscape, but may be perceived by outsiders to lack
the requisite objectivity, may have an actual conflict due to its
role in advising on the underlying matter and, in some cases,
may not have the level of resources and experience for the
particular matter at hand. Reliance on in-house counsel may
also undermine privilege claims where business and litigation
roles are combined.
There are similar issues regarding the company’s regular
outside counsel, who often has the advantage of familiarity
with the company and its practices and is generally able to act
quickly and efficiently. However, consideration should be given
to whether they have the specialized legal expertise required
regarding the particular matter and whether the subject matter
involved relates to an area where they have provided legal advice
to the company that could create an issue. In addition, the
objectivity of outside counsel should be considered, given their
other business relationship with the company.
Another option to consider is hiring independent counsel solely
to conduct the investigation, with the requisite specialized
expertise, including experience in both the subject matter of the
investigation and counseling in the context of a board-driven
investigation. While this is likely to be a more costly approach
because independent counsel will need to become familiar with
the company, the involvement of independent counsel may help
to establish maximum credibility with prosecutors, regulators,
courts, and other key parties.

PRACTICE POINTERS FOR BOARD-DRIVEN
INVESTIGATIONS
Key areas of consideration for a board-driven investigation
relate to:
Delegating authority and defining scope. The delegation

of authority to the independent board committee and the
scope of the investigation should be set forth in a formal
board resolution or committee charter. This formal description
should provide both real authority and some flexibility while
describing, to the extent possible, realistic limits. The scope
should be neither too narrow nor too broad. Otherwise, the
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investigation may, by design, overlook relevant misconduct
or lead to unnecessary disruption and expense. The board
committee should have the ability to further refine and
even expand the scope of the investigation should the need
arise within reasonable parameters, and these adjustments
should be memorialized in writing by the board committee.
Consideration should be given to specifying that among
the purposes of the investigation, the investigation is being
conducted to:

The DOJ’s Foreign Corrupt Practices Act
(FCPA) Pilot Program
In April 2016, the DOJ announced in a memorandum
from Andrew Weissmann, Chief of the DOJ’s Fraud
Section, a new one-year FCPA enforcement pilot
program, primarily designed to motivate companies
to voluntarily self-disclose FCPA-related misconduct
(Weissmann, The Fraud Section’s Foreign Corrupt
Practices Act Enforcement Plan and Guidance, April 5,
2016). The pilot program is also intended to increase
the DOJ’s ability to prosecute individual wrongdoers,
consistent with the Yates Memo’s focus on individual
culpability for corporate misconduct.

identify persons responsible for misconduct if any
misconduct is found;

zz

identify any failures of internal controls associated with
misconduct if misconduct is found; and

zz

position the board committee to recommend appropriate
remedial action.

zz

Under the pilot program, companies are eligible to
receive additional cooperation credit in FCPA-related
matters. To receive additional credit, a company must:

Document preservation. One of the first communications

that must be circulated internally in an internal investigation is
a notice to preserve relevant documents, including emails and
other electronic documents. In a board-driven investigation,
care should be taken to determine who should receive the
notice and the scope of information to be protected. Too
broad a distribution risks inadvertent disclosure and the
distraction that comes from conjecture and rumor. Too narrow
a distribution risks allowing documents to be compromised.
The scope of the document preservation notice relates closely
to the scope of the investigation and is a matter for discussion
between counsel and the board committee. Coordinating
document preservation efforts with the company’s IT
department is also an important part of this process. Many
IT systems may provide for automatic deletions or other
automatic processes that need to be quickly suspended as
part of the preservation process.
Confidentiality. Concerted efforts should be made to keep

the information regarding the investigation as closely held
as possible, unless and until there is a reason for wider
disclosure. The circle of those persons within the company
that “need to know” should be tightly defined. Persons with
knowledge within that circle and persons who are likely
to be interviewed regarding the facts should be expressly
discouraged from discussing the investigation and the
underlying facts and circumstances with anyone outside the
presence of counsel.
Interviews of board committee members. Members of the

board committee should expect to be interviewed at the outset by
counsel to ensure that there are no disqualifying circumstances
that could taint the independence of the investigation. More
substantive interviews may also be conducted during the course
of the investigation where appropriate.
Work plan. The board committee should expect counsel to

consult with it regarding a work plan for the investigation that
will be designed in accordance with the agreed scope. The
work plan will reflect a variety of considerations, including:
how the concerns about the potential misconduct arose;

zz

the seriousness of the allegations;

zz
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Voluntarily self-disclose its misconduct.
Fully cooperate with the DOJ in the investigation.
Timely and appropriately remediate flaws in its

controls and compliance programs.
At the end of the one-year period, the DOJ’s Fraud
Section will determine whether to extend, modify, or
end the pilot program.
Search DOJ Launches FCPA Self-Reporting Pilot Program
for more on the pilot program.

the broader context (such as any regulatory investigation or
other known legal action relating to the matter); and

zz

the timeframe in which the investigation should be undertaken.

zz

External auditors. Typically the company’s independent

auditor will expect to be informed of an internal investigation,
and the timing and extent of this disclosure should be
discussed with counsel at an early stage. Consideration must
be given to how to provide information without waiving the
attorney-client privilege and work product protection.
Whistleblower protections. Whistleblowers are often, but are

not always, disgruntled employees, and special care is needed
to ensure that there is no retaliation against employees who
bring forward their concerns. In a board-driven investigation
that involves a whistleblower who is a current employee,
methods of ensuring this protection should be considered.
Internal reporting. It should be determined whether the

report from counsel to the board committee will be in writing
or delivered orally. While an oral report avoids a potentially
discoverable document that could be used against the
company, there may be circumstances where a written
report may be preferable, for example if disclosure regarding
the investigation would better position the company with
regulators or is otherwise inevitable due to the circumstances.
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Cooperation. Depending on the circumstances, consideration

should be given to the pros and cons of voluntary disclosure
and specifically whether, and if so when and how, to provide
voluntary disclosure (self-reporting) to the government
and otherwise cooperate. The Yates Memo’s requirements
regarding disclosure of facts related to individual culpability
will need to be considered as part of this assessment.
Attorney-client privilege. To protect privilege, it should be

determined who will be present when outside counsel reports
to the board committee on the investigation. The presence of
persons who do not need to know the information or who have
a conflict of interest can cause an inadvertent waiver. Counsel
should hire forensic experts and other advisors in anticipation
of litigation to provide, where possible, privilege protection to
the work of these experts and advisors.

to whether the investigation was thorough and objective and
whether the board committee providing active oversight and
direction, and its counsel, were untainted by conflicts of interest.
Having a clear record of independence and lack of conflict of
the board committee, its delegated authority and the scope
of responsibilities, and its ability to hire counsel and make
decisions, is key to establishing credibility. A clear record of the
findings of the investigation and the outcome with respect to
remedial measures is also crucial.
The views stated above are solely attributable to Ms. Gregory and
do not necessarily reflect the views of Sidley Austin LLP or its clients.

Intentional waiver. Special consideration should be given

to the considerable pressures for waiver that may come
from prosecutors and regulators. For example, the Yates
Memo’s emphasis on corporate disclosure of evidence
against individuals for cooperation credit may lead to
pressures to waive privilege that belongs to the company,
and since selective waiver may not be permitted depending
on the jurisdiction, this could have implications for other
litigation involving the same subject matter. If disclosure is
contemplated, consideration should be given to the extent
to which disclosure can be limited to facts only. If a waiver
is contemplated, consideration should be given to a written
agreement addressing the scope of the waiver and limitations
on its use.
Public disclosure. Public companies must consider the

extent to which SEC reporting of material information will be
required.
Remedial measures. Where misconduct is found, the board

committee must determine appropriate remedial action.
If individuals are found culpable, the board committee
should consider appropriate action, which could include
disciplinary action and potentially dismissal. Disciplinary
action should be fair and consistent with the level of the
individual’s wrongdoing. Consideration should also be given
to whether and how internal controls need strengthening, and
whether the company’s code of conduct and ethics requires
amendment, with ethics training adjusted accordingly.
Remedial measures can be expected to be reviewed by the
relevant government agency and stock exchange as they
assess the adequacy of the company’s response. Failure to take
remedial action with respect to an executive officer found to
have breached the company’s code of ethics may give rise to a
waiver of the company’s code of ethics that must be disclosed.
Reporting. In appropriate circumstances, the board committee

will need to determine whether the culpable individuals should
be identified to prosecutors or regulators, in line with the
expectations of the Yates Memo.
Whether prosecutors, regulators, and courts find the conclusions
of an internal investigation to be credible will relate directly
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SUBJECT:

Individual Accountability for Corporate Wrongdoing

Fighting corporate fraud and other misconduct is a top priority of the Department of
Justice. Our nation ' s economy depends on effective enforcement of the civil and criminal laws
that protect our financial system and, by extension, all our citizens. These are principles that the
Department lives and breathes- as evidenced by the many attorneys, agents, and support staff
who have worked tirelessly on corporate investigations, particularly in the aftermath of the
financial crisis.
One of the most effective ways to combat corporate misconduct is by seeking
accountability from the individuals who perpetrated the wrongdoing. Such accountability is
important for several reasons: it deters future illegal activity, it incentivizes changes in corporate
behavior, it ensures that the proper parties are held responsible for their actions, and it promotes
the public's confidence in our justice system.

There are, however, many substantial challenges unique to pursuing individuals for
corporate misdeeds. In large corporations, where responsibility can be diffuse and decisions are
made at various levels, it can be difficult to determine if someone possessed the knowledge and
criminal intent necessary to establish their guilt beyond a reasonable doubt. This is particularly
true when determining the culpability of high-level executives, who may be insulated from the
day-to-day activity in which the misconduct occurs. As a result, investigators often must
reconstruct what happened based on a painstaking review of corporate documents, which can
number in the millions, and which may be difficult to collect due to legal restrictions.
These challenges make it all the more important that the Department fully leverage its
resources to identify culpable individuals al all levels in corporate cases. To address these
challenges, the Department convened a working group of senior attorneys from Department
components and the United States Attorney community with significant experience in this area.
The working group examined how the Department approaches corporate investigations, and
identified areas in which it can amend its policies and practices in order to most effectively
pursue the individuals responsible for corporate wrongs. This memo is a product of the working
group's discussions.
The measures described in this memo arc steps that should be taken in any investigation
of corporate misconduct. Some of these measures are new, while others reflect best practices
that are already employed by many federal prosecutors. Fundamentally, this memo is designed
to ensure that all attorneys across the Department are consistent in our best efforts to hold to
account the individuals responsible for illegal corporate conduct.
The guidance in this memo will also apply to civil corporate matters. In addition to
recovering assets, civil enforcement actions serve to redress misconduct and deter future
wrongdoing. Thus, civil attorneys investigating corporate wrongdoing should maintain a focus
on the responsible individuals, recognizing that holding them to account is an important part of
protecting the public lisc in the long term.
The guidance in this memo reflects six key steps to strengthen our pursuit of individual
corporate wrongdoing, some of which reflect policy shifts and each of which is described in
greater detail below: (l) in order to qualify for any cooperation credit, corporations must provide
to the Department all relevant facts relating to the individuals responsible for the misconduct;
(2) criminal and civil corporate investigations should focus on individuals from the inception of
the investigation; (3) criminal and civil attorneys handling corporate investigations should be in
routine communication with one another; (4) absent extraordinary circumstances or approved
departmental policy, the Department will not release culpable individuals from civil or criminal
liability when resolving a matter with a corporation; (5) Department attorneys should not resolve
matters with a corporation without a clear plan to resolve related individual cases, and should
2

memorialize any declinations as to individuals in such cases; and (6) civil attorneys should
consistently focus on individuals as well as the company and evaluate whether to bring suit
against an individual based on considerations beyond that individual's ability to pay. 1
I have directed that certain criminal and civil provisions in the United States Attorney's
Manual, more specifically the Principles of Federal Prosecution of Business Organizations
(USAM 9-28.000 el seq.) and the commercial litigation provisions in Title 4 (USAM 4-4.000 et
seq.), be revised to reflect these changes. The guidance in this memo will apply to all future
investigations of corporate wrongdoing. It will also apply to those matters pending as of the elate
of this memo, to the extent it is practicable to do so.
1. To be eligible for anv cooperation credit, corporations must provide to the Department
all relevant facts about the individuals involved in corporate misconduct.
In order for a company to receive any consideration for cooperation under the Principles
of Federal Prosecution of Business Organizations, the company must completely disclose to the
Department all relevant facts about individual misconduct. Companies cannot pick and choose
what facts to disclose. That is, to be eligible for any credit for cooperation, the company must
identify all individuals involved in or responsible for the misconduct at issue, regardless of their
position, status or seniority, and provide to the Department all facts relating to that misconduct.
If a company seeking cooperation credit declines to learn of such facts or to provide the
Department with complete factual information about individual wrongdoers, its cooperation will
not be considered a mitigating factor pursuant to USAM 9-28.700 el seq. 2 Once a company
meets the threshold requirement of providing all relevant facts with respect to individuals, it will
be eligible for consideration for cooperation credit. The extent of that cooperation credit will
depend on all the various factors that have traditionally applied in making this assessment (e.g.,
the timeliness of the cooperation, the diligence, thoroughness, and speed of the internal
investigation, the proactive nature of the cooperation, etc.).
This condition of cooperation applies equally to corporations seeking to cooperate in civil
matters; a company under civil investigation must provide to the Dcpaiiment all relevant facts
about individual misconduct in order to receive any consideration in the negotiation. For
1

The measures laid out in this memo are intended solely to guide attorneys for the government in
accordance with their statutory responsibilities and federal law. They are not intended to, do not,
and may not be relied upon to create a right or benefit, substantive or procedural, enforceable at
law by a party to litigation with the United States.
2

Nor, if a company is prosecuted, will it support a cooperation-related reduction at sentencing.
See U.S.S.G. USSG § 8C2.5(g), Application Note 13 ("A prime test of whether the organization
has disclosed all pertinent information" necessary to receive a cooperation-related reduction in
its offense level calculation "is whether the information is sufficient ... to identify ... the
individual(s) responsible for the criminal conduct").
3

example, the Department's position on "full cooperation" under the False Claims Act, 31 U.S.C.
§ 3729(a)(2), will be that, at a minimum, all relevant facts about responsible individuals must be
provided.
The requirement that companies cooperate completely as to individuals, within the
bounds of the law and legal privileges, see USAM 9-28.700 to 9-28.760, docs not mean that
Department attorneys should wait for the company to deliver the information about individual
wrongdoers and then merely accept what companies provide. To the contrary, Department
attorneys should be proactivcly investigating individLtals at every step of the process - before,
during, and after any corporate cooperation. Department attorneys should vigorously review any
information provided by companies and compare it to the results of their own investigation, in
order to best ensure that the information provided is indeed complete and docs not seek to
minimize the behavior or role of any individual or group of individuals.
Department attorneys should strive to obtain from the company as much information as
possible about responsible individuals before resolving the corporate case. But there may be
instances where the company's continued cooperation with respect to individuals will be
necessary post-resolution. In these circumstances, the plea or settlement agreement should
include a provision that requires the company to provide information about all culpable
individuals and that is explicit enough so that a failure to provide the information results iu
specific consequences, such as stipulated penalties and/or a material breach.
2. Both criminal and civil corporate investigations should focus on individuals from the
inception of the investigation.
Both criminal and civil attorneys should focus on individual wrongdoing from the very
beginning of any investigation of corporate misconduct. By focusing on building cases against
individual wrongdoers from the inception of an investigation, we accomplish multiple goals.
First, we maximize our ability to ferret out the full extent of corporate misconduct. Because a
corporation only acts through individuals, investigating the conduct of individuals is the most
efficient and effective way to determine the facts and extent of any corporate misconduct.
Second, by focusing our investigation on individuals, we can increase the likelihood that
individuals with knowledge of the corporate misconduct will cooperate with the investigation
and provide information against individuals higher up the corporate hierarchy. Third, by
focusing on individuals from the very beginning of an investigation, we maximize the chances
that the final resolution of an investigation uncovering the misconduct will include civil or
criminal charges against not just the corporation but against culpable individuals as well.
3. Criminal and civil attorneys handling corporate investigations should be in routine
communication with one another.
Early and regular communication between civil attorneys and criminal prosecutors
handling corporate investigations can be crucial to our ability to effectively pursue individuals in
4

these matters. Consultation between the Department's civil and criminal attorneys, together with
agency attorneys, permits consideration of the full range of the government's potential remedies
(including incarceration, fines, penalties, damages, restitution to victims, asset seizure, civil and
criminal forfeiture, and exclusion, suspension and debarment) and promotes the most thorough
and appropriate resolution in every case. That is why the Department has long recognized the
importance of parallel development of civil and criminal proceedings. See USAM 1-12.000.
Criminal attorneys handling corporate investigations should notify civil attorneys as early
as permissible of conduct that might give rise to potential individual civil liability, even if
criminal liability continues to be sought. Further, ifthcre is a decision not to pursue a criminal
action against an individual - due to questions of intent or burcleu of prool~ for example 
criminal attorneys should confer with their civil counterparts so that they may make an
assessment under applicable civil statutes and consistent with this guidance. Likewise, if civil
attorneys believe that an individual identified in the course of their corporate investigation
should be subject to a criminal inquiry, that matter should promptly be referred to criminal
prosecutors, regardless of the current status of the civil corporate investigation.
Department attorneys should be alert for circumstances where concurrent criminal and
civil investigations of individual misconduct should be pursued. Coordination in this regard
should happen early, even if it is not certain that a civil or criminal disposition will be the end
result for the individuals or the company.

4. Absent extraordinary circumstances, no corporate resolution will provide protection
from criminal or civil liability for any individuals.
There may be instances where the Department reaches a resolution with the company
before resolving matters with responsible individuals. In these circumstances, Department
attorneys should take care to preserve the ability to pursue these individuals. Because of the
importance of holding responsible individuals to account, absent extraordinary circumstances or
approved departmental policy such as the Antitrust Division's Corporate Leniency Policy,
Department lawyers should not agree to a corporate resolution that includes an agreement to
dismiss charges against, or provide immunity for, individual officers or employees. The same
principle holds true in civil corporate matters; absent extraordinary circumstances, the United
States should not release claims related to the liability of individuals based on corporate settlement
releases. Any such release of criminal or civil liability clue to extraordinary circumstances must be
personally approved in writing by the relevant Assistant Attorney General or United States
Attorney.

5

5. Corporate cases should uot be resolved without a clear plan to resolve related individual
cases before the statute of limitations expires and declinations as to individuals in such
cases must be memorialized.
If the investigation of individual misconduct has not concluded by the time authorization
is sought to resolve the case against the corporation, the prosecution or corporate authorization
memorandum should include a discussion of the potentially liable individuals, a description of
the current status of the investigation regarding their conduct and the investigative work that
remains to be done, and an investigative plan to bring the matter to resolution prior to the end of
any statute of limitations period. If a decision is made at the conclusion of the investigation not
to bring civil claims or criminal charges against the individuals who committed the misconduct,
the reasons for that determination must be memorialized and approved by the United States
Attorney or Assistant Attorney General whose office handled the investigation, or their
designees.

Delays in the corporate investigation should not affect the Department's ability to pursue
potentially culpable individuals. While every effort should be made to resolve a corporate matter
within the statutorily allotted time, and tolling agreements should be the rare exception, in
situations where it is anticipated that a tolling agreement is nevertheless unavoidable and
necessary, all efforts should be made either to resolve the matter against culpable individuals
before the limitations period expires or to preserve the ability to charge individuals by tolling the
limitations period by agreement or court order.
6. Civil attorneys should consistently focus on individuals as well as the company and
evaluate whether to bring suit against an individual based on considerations beyond
that individual's ability to pay.
The Department's civil enforcement efforts are designed not only to return government
money to the public fisc, but also to hold the wrongdoers accountable and to deter future
wrongdoing. These twin aims - of recovering as much money as possible, on the one hand, and
of accountability for and deterrence of individual misconduct, on the other - are equally
important. In certain circumstances, though, these dual goals can be in apparent tension with one
another, for example, when it comes to the question of whether to pursue civil actions against
individual corporate wrongdoers who may not have the necessary financial resources to pay a
significant judgment.
Pursuit of civil actions against culpable individuals should not be governed solely by
those individuals' ability to pay. In other words, the fact that an individual may not have
sufficient resources to satisfy a significant judgment should not control the decision on whether
to bring suit. Rather, in deciding whether to file a civil action against an individual, Department
attorneys should consider factors such as whether the person's misconduct was serious, whether
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it is actionable, whether the admissible evidence will probably be sufficient to obtain and sustain
a judgment, and whether pursuing the action reflects an important federal interest. Just as our
prosecutors do when making charging decisions, civil attorneys should make individualized
assessments in deciding whether to bring a case, taking into account numerous factors, such as
the individual's misconduct and past history and the circumstances relating to the commission of
the misconduct, the needs of the communities we serve, and federal resources and priorities.
Although in the short term certain cases against individuals may not provide as robust a
monetary return on the Department's investment, pursuing individual actions in civil corporate
matters will result in significant long-term deterrence. Only by seeking to hold individuals
accountable in view of all of the factors above can the Department ensure that it is doing
everything in its power to minimize corporate fraud, and, over the course of time, minimize
losses to the public fisc through fraud.

Conclusion
The Department makes these changes recognizing the challenges they may present. But
we are making these changes because we believe they will maximize our ability to deter
misconduct and to hold those who engage in it accountable.
In the months ahead, the Department will be working with components to turn these
policies into everyday practice. On September 16, 2015, for example, the Department will be
hosting a training conference in Washington, D.C., on this subject, and I look forward to further
addressing the topic with some of you then.
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Tab 3 – PowerPoint

Navigating Internal
Investigations and
Avoiding Ethics Pitfalls
HNBA Corporate Conference
2017
Miami, FL

Agenda
•
•
•
•
•

When & Why to Conduct an Internal Investigation
Investigation best practices
Preserving attorney-client privilege
Document preservation strategies
What to do with information developed during the
investigation
• self-reporting
• advising the board

Panelists

When to Conduct an
Internal Investigation

• Allegations of misconduct, no matter how minor, must be
carefully evaluated
• Failure to commence an investigation will be scrutinized
• An internal investigation into allegations of misconduct is
critical to a successful defense of claims or resolution of the
conflict

Why to Conduct an
Internal Investigation

• Allegations of misconduct, no matter how minor, must be
carefully evaluated
• Failure to commence an investigation will be scrutinized
• An internal investigation into allegations of misconduct is
critical to a successful defense of claims or resolution of the
conflict

Common Triggers for
Internal Investigations
•

Complaints

• anonymous, whistleblower, hotline, or otherwise

•

Employee Allegations

•

Internal Compliance Audit or External Audit

•

Consumer or Competitor Complaints

•

Media Reports

•

Notice of Enforcement Action

•

Litigation

Best Practices

• Is there any ongoing wrongdoing that must be stopped
immediately?
• Identify the Purpose
• Determine the Scope
• Identify the Goals of the Investigation
• Identify Who Will Oversee/Control the Investigation

Preserving Attorney-Client
Privilege

• What will be done to protect the attorney-client privilege
during the investigation?

• clearly identify who counsel represents
• Engagement Letters
• Upjohn Warnings

• avoid conflicts of interest – conflict checks
• designate privileged material as such and instruct
those with access to it about its privileged nature
• limit dissemination of privileged material on a needto-know basis
• designate an attorney to review materials for privilege
prior to the production of documents

Other Privilege Concerns

• Counsel for Individual Employees/Indemnification Issues
• Considerations & Pitfalls around Joint Representation

• Different Privilege Laws/Standards In Other Countries
• Use of Vendors/Consultants/Experts
• Disclosure to Auditors
• Disclosure to Regulators
• Data Privacy Rules

Document Preservation

• Identify custodians of potentially relevant documents
• Gain a technical understanding of document locations and
storage
• Develop a document preservation plan
• Issue document preservation notice to appropriate personnel
and obtain acknowledgement of receipt

And then what?
• Reports

• Informal Presentation v. Formal Written Report?
• Draft any written reports to minimize the potential waiver of
privileges and the likelihood of the report being used against the
company in future enforcement actions or civil litigation

• Remediation
• Document plan and timeline for remediation

• Voluntary Disclosure to the Government and/or Regulators

Tab 4 – Attendee Takeaway

Navigating Internal Investigations and Avoiding Ethics Pitfalls
HNBA Corporate Counsel Conference
2017 – Miami, Florida
•

•

•

When & Why to Conduct an Internal Investigation
•

Allegations of misconduct, no matter how minor, must be carefully evaluated

•

Failure to commence an investigation will be scrutinized

•

An internal investigation into allegations of misconduct is critical to a successful defense
of claims or resolution of the conflict

•

Allegations of misconduct, no matter how minor, must be carefully evaluated

•

Failure to commence an investigation will be scrutinized

•

An internal investigation into allegations of misconduct is critical to a successful defense
of claims or resolution of the conflict

Best Practices
•

Is there any ongoing wrongdoing that must be stopped immediately?

•

Identify the Purpose

•

Determine the Scope

•

Identify the Goals of the Investigation

•

Identify Who Will Oversee/Control the Investigation

Preserving attorney-client privilege
•

What will be done to protect the attorney-client privilege during the investigation?

•

Clearly identify who counsel represents
•

Engagement Letters

•

Upjohn Warnings

•

avoid conflicts of interest – conflict checks

•

designate privileged material as such and instruct those with access to it about its
privileged nature

•

limit dissemination of privileged material on a need-to-know basis

•

•

•

designate an attorney to review materials for privilege prior to the production of
documents

Document preservation strategies
•

Identify custodians of potentially relevant documents

•

Gain a technical understanding of document locations and storage

•

Develop a document preservation plan

•

Issue document preservation notice to appropriate personnel and obtain
acknowledgement of receipt

What to do with information developed during the investigation
•

Reports

•

Informal Presentation v. Formal Written Report?
•

•

Remediation
•

•

Draft any written reports to minimize the potential waiver of privileges and the
likelihood of the report being used against the company in future enforcement
actions or civil litigation

Document plan and timeline for remediation

Voluntary Disclosure to the Government and/or Regulators

