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Tab 1 – Biographies or CVs

Brian A. Briz
Partner
Miami
T 305.789.7723
brian.briz@hklaw.com
Profile | Publications
Practices
Litigation and Dispute
Resolution
International Litigation and
Arbitration
Securities Litigation
Latin America Practice

Education
Georgetown University Law
Center, J.D.
University of Miami, BBA,
cum laude

Bar Admissions

Brian A. Briz practices in the firm's Litigation Department, focusing primarily in the areas of
international, crossborder and commercial litigation and arbitration, with a particular emphasis on
disputes involving Latin America. He has broad experience representing domestic and foreign
clients in complex, commercial disputes in federal and state courts and in arbitration proceedings
under the auspices of the International Chamber of Commerce (ICC), the International Centre for
Dispute Resolution (ICDR), the American Arbitration Association (AAA), China International
Economic and Trade Arbitration Commission (CIETAC), and in ad hoc arbitration proceedings
under the UNCITRAL Arbitration Rules. Mr. Briz also has experience defending banks, broker
dealers and registered representatives in numerous securities litigation and arbitration disputes in
federal and state courts as well as before FINRA Dispute Resolution. He has also defended
several domestic and foreign clients in copyright and trademark disputes, and represented various
media outlets in media and First Amendment disputes in federal and state courts.

Representative Engagements

Florida

Representing a global banking and financial services firm in a dispute concerning negotiable
instruments issued by a Central American central bank

Court Admissions

Representing the seller of a South Americabased company in an ICC arbitration proceeding
regarding an M&A dispute involving alleged breaches of representations and warranties

All State Courts in Florida
U.S. District Court for the
Southern District of Florida
U.S. Court of Appeals for the
Eleventh Circuit

Spoken Languages
English
Spanish

Representing an international food commodities trader in a highlypublicized breach of contract
dispute against an agency of a foreign state
Representing an Asian agrochemical company in an ICDR arbitration proceeding regarding an
earnout and purchase price dispute arising from the acquisition of a Latin American company
Defending a European bank in a putative class action brought by Latin American investors who
had invested in a Madoff feeder fund
Representing a Spanish travel and cruise company in federal court and in a related ICDR
arbitration proceeding regarding a dispute arising from a share purchase agreement for the
acquisition of a South American company
Defending a European manufacturer of cargohandling machinery in an agency agreement
dispute with a Latin American distributor
Representing a Latin American telecommunications equipment provider in a CIETAC
arbitration proceeding regarding an agency agreement dispute with a Chinese
telecommunications company
Defending a major investment bank and several of its directors in a securities fraud suit brought
by a failed startup company
Defending a global beverage company in a highlypublicized copyright suit over lyrics used in
an international marketing and advertising campaign

Defending leading securities firms and their registered representatives in numerous arbitrations
involving claims for securities violations, fraud, negligence, churning, unsuitability and
unauthorized trading
Representing several companies in actions to enforce or challenge noncompete and non
solicitation agreements and in disputes involving the theft or misappropriation of trade secrets
Defending a travelrelated marketing company in a federal jury trial in a trademark infringement
action brought by a competitor
Honors & Awards
The Legal 500 Latin America, International Arbitration, 2016
Rising Star, Florida Super Lawyers magazine, 2009, 2011, 20132016
Memberships
American Bar Association, Member of Litigation and International Law Sections
The Beacon Council  Young Leaders Taskforce, 20082009
Cuban American Bar Association
The Florida Bar, Member of Business and International Law Sections
Greater Miami Chamber of Commerce  Leadership Miami, 20112012

Attorney Advertising. Copyright © 1996–2017 Holland & Knight LLP. All rights reserved.

CARLOS F. CONCEPCIÓN

cconcepcion@jonesday.com

PARTNER
Global Disputes
Latin America
Financial Institutions Litigation & Regulation
International Commercial Arbitration

Miami
(T) +1.305.714.9717
(F) +1.305.714.9799

Carlos Concepción's practice concentrates on international litigation and arbitration involving financial services, construction disputes involving
audit and defect claims, and transnational disputes involving parties and witnesses from multiple jurisdictions. He has substantial trial
experience with multilingual and multicultural teams that provide a strategic advantage in dealing with parties and evidence from different legal
systems, especially in South America, Brazil, and the Caribbean.
Carlos also has extensive experience in international corporate investigations and special litigation committees. Prior to joining Jones Day, he
led an internal investigation and litigation team representing a special litigation committee in the failure of a major bank in Puerto Rico and a
related shareholder derivative action. In addition, Carlos was lead counsel for several Canadian investors in a multidistrict litigation dispute
regarding a time share resort in the Dominican Republic.
Carlos also represents parties in international arbitrations in a number of industries. He has worked with all the leading arbitration organizations
and has conducted proceedings in Spanish and English in which the seat of the arbitration and governing laws has been in multiple countries.
He also has experience under the UNCITRAL Rules and the International Bar Association Rules.
Carlos is a member of numerous organizations, including the International Chamber of Commerce, Institute for Conflict Prevention and
Resolution, Federation of Defense & Corporate Counsel, and the Million Dollar Advocates Forum. He is also a Fellow of the Chartered Institute
of Arbitrators (CIArb), which is the highest level of arbitration training and experience recognized by that institution.

EXPERIENCE HIGHLIGHTS

Businesswoman arbitrates breach of shareholder's agreement claims at ICC
Jones Day is representing a businesswoman and philanthropist seeking injunctive and monetary relief through arbitration before the
International Chamber of Commerce (ICC) related to the breach of the shareholder's agreement for a company with operations in 17 countries
in Latin America.
Speedpay defends putative class action lawsuit over processing fees
Jones Day represented Speedpay, Inc. in a putative class action lawsuit in which plaintiffs alleged that Speedpay violated the Florida
Deceptive and Unfair Trade Practices Act by adding surcharges to utility payments the company collected through its telephone payment
system on behalf of an electrical utility company.

HONORS & DISTINCTIONS
"Top Attorney" in commercial litigation and international arbitration, South Florida Legal Guide (2015, 2016, 2017)
The Best Lawyers in America for international arbitration: commercial (2016, 2017)
Commercial Arbitration Expert Guide (2015)
Florida Trend magazine's "Legal Elite" (2012)

EDUCATION
University of Florida (J.D. with high honors 1982; Order of the Coif); Florida State University (B.S. magna cum laude 1979; Phi Beta Kappa)

BAR ADMISSIONS
Florida; Texas; U.S. District Courts for Southern, Northern, and Middle Districts of Florida; and U.S. Court of Appeals for the Eleventh Circuit

PUBLICATIONS
December 2016
The New ICC Expedited Procedure Rules: A New Experiment
March 2016
Miami International Commercial Arbitration Court: Another Reason Why Miami Is Becoming the Preferred Seat for Latin American Arbitrations

SPEAKING ENGAGEMENTS
September 9, 2016
4th Annual Caribbean Corporate Counsel Summit 2016
Miami, Florida
13 de abril, 2016
Cómo afrontar un proceso de Pre-Trial Discovery en los litigios en los Estados Unidos

Juan C. Garcia
Counsel
Miami

Biography
Juan C. Garcia has a track record of skillfully handling
commercial and investor-state disputes.
Juan has deep experience navigating complex business
disputes across a variety of industries (mining, oil and
gas, and telecommunications, among others) and
foreign legal systems, including arbitrations
administered under the rules of the International
Chamber of Commerce (ICC), the United Nations
Commission on International Trade Law (UNCITRAL)
and the International Centre for Settlement of
Investment Disputes (ICSID), as well as litigation in
domestic and foreign courts.

Representative Experience
Representing a Central American country in investment
treaty arbitration administered under the rules of the
ICSID related to the expropriation of a mining
concession.

Phone
+1 305 459 6618

Fax
+1 305 459 6550

Email
juan.garcia@hoganlovells.com

Languages
Spanish

Practices
International Arbitration
Latin America
Litigation and Arbitration

Successfully represented a foreign entity in an ICDR
arbitration, dismissing all claims and awarding all
attorneys' fees and costs.

Education and
admissions

Represented investors in an ICSID arbitration arising
from the expropriation of hospitality sector
investments with claims exceeding US$200m.*

Education
J.D., University of Pennsylvania Law
School, 2008

B.A., summa cum laude, Phi Beta
Kappa, Villanova University, 2005

Bar admissions and
qualiﬁcations
Florida
New York

Court admissions
U.S. District Court, Eastern District of
New York
U.S. District Court, Southern District
of Florida
U.S. District Court, Southern District
of New York

Harout Jack Samra
Associate
harout.samra@dlapiper.com
200 South Biscayne Boulevard, Suite 2500, Miami, Florida, 33131-5341, United States
T: +1 305 423 8534 F: +1 305 468 6348

Harout Samra focuses his practice on international dispute
resolution and arbitration matters, including international civil
litigation in US courts.

CREDENTIALS
Education
University of Miami School of Law J.D.,

Harout has represented clients from both the public and private
sectors, including foreign governments and clients from the
insurance, banking, finance, manufacturing, aviation and hospitality
industries. He has experience in international arbitrations
administered under the International Chamber of Commerce (ICC),
International Centre for Dispute Resolution (ICDR), United Nations
Commission on International Trade Law (UNCITRAL) and
International Centre for Settlement of Investment Disputes (ICSID)
arbitration rules.

magna cum laude

Harout was appointed by Governor Rick Scott to serve on the
Florida Third District Court of Appeal Judicial Nominating
Commission for a term beginning in 2014 and ending in 2018.

English

University of Miami M.B.A., Finance
University of Miami B.A., cum laude,
Economics

Admissions
New York
Florida

Languages

Spanish
Armenian

EXPERIENCE
Representative Matters
 Represented a Barbadian investor in an ICSID arbitration against the Bolivarian Republic of Venezuela
pursuant to the Barbados-Venezuela Bilateral Investment Treaty arising from the expropriation of
hospitality sector investments with claims exceeding US$200 million
 Represented a Spanish investor in an ICSID arbitration against the Bolivarian Republic of Venezuela
pursuant to the Spain-Venezuela Bilateral Investment Treaty arising from the expropriation of financial
sector investments with claims exceeding US$100 million
 Represented the American Bar Association in the filing of an Amicus Brief before the United States
Supreme Court addressing legal ethics and the role of prosecutors in Juan Smith v. Burl Cain, Warden
(Louisiana) (Case No. 10-8145)
 Represented the American Bar Association in the filing of an Amicus Brief before the United States
Supreme Court addressing ineffective assistance of counsel in Luis Mariano Martinez v. Charles L.
Ryan, Director, Arizona Department of Corrections (Arizona) (Case No. 10-1001)

 Represented a government agency of a Central American sovereign in an ICC arbitration proceeding
involving ownership interests in geothermal generation facilities and defects in generation equipment
 Represented an Ecuador-based investment conglomerate in post-award enforcement challenge of an
arbitration award related to challenged stock purchase agreement
 Represented an Ecuador-based airline before New York state courts in contract dispute arising from
lease of multiple aircraft from US-based aircraft sub-lessors
 Represented an industry-leading aircraft engines and spares support company in a breach of contract
dispute with an international airline
 Represented a consortium of non-US insurers in coverage declaratory action involving parallel
proceedings in the UK
 Represented an international shipping conglomerate in a pre-action 28 USC § 1782 proceedings to
solicit discovery in aid of prospective foreign proceedings
 Advised a Central American government following the suspension of loan payments by an international
financial institution
 Represented an investment group in the acquisition of controlling ownership of a minor league baseball
team
PUBLICATIONS
 Investor-state dispute settlement in the newly signed Trans-Pacific Partnership, 17 Dec 2015
 US courts affirm expansive discovery under 28 U.S.C. § 1782, 29 Sep 2015
 ICSID tribunals address allegations of investor misconduct, 30 Mar 2015
 Co-author, "The US Supreme Court Addresses Key Arbitration Issues during 2012-2013 Term," LCIA
YIAG E-Newsletter, August 2013
 Author, "Teaching Arbitration in Tanzania," From the Field: New Perimeter Blog, June 20, 2013
 Author, "Kiobel v. Royal Dutch Petroleum: Closing the Door on Foreign Torts?," International Litigation
Quarterly (American Bar Association), Volume 29, Issue 1, Spring 2013
 Co-author, "The Role of Precedent in Defining Res Judicata in Investor–State Arbitration," Northwestern
Journal of International Law & Business, Vol. 32 (2012)
 Co-author, "Recent Developments Affecting Corporate Counsel," Tort Trial and Insurance Practice Law
Journal, Volume 48:1, Fall 2012
 Author, "Circuit Court Allows Discovery in International Arbitration," International Litigation Quarterly,
(American Bar Association), Volume 28, Issue 2, Summer 2012
 Co-Author, Chapter on Litigation and Dispute Resolution in the United States, The International
Comparative Legal Guide to Litigation & Dispute Resolution, 2012
 Author, "Breaking into International Arbitration: A Primer," Young Advocates, Volume 2, Issue 1, Winter
2012

 Co-Author, Chapter on Litigation and Arbitration in the United States, The International Comparative
Legal Guide to Litigation and Dispute Resolution 2012, February 2012
PRESENTATIONS AND SEMINARS
 Speaker, ''The Power to Change One's Mind: Can it Apply in International Arbitration?,'' ICC Young
Arbitrators Forum (Miami, Florida), June 2016
 Moderator, ''Winning in International Arbitration: Effective Advocacy from the Experts,'' American Bar
Association Section of Litigation Annual Conference (Chicago, Illinois), April 2016
 Speaker, "Expected Impact of the Trans-Pacific Partnership on Investor-State Dispute Settlement," ABA
Section of Litigation Sound Advice Podcast, March 2016
 Speaker, "Arbitral Secretaries: Functions and Limits," Brazilian Arbitration Committee (CBar) XIV
International Arbitration Congress (Foz do Iguazu, Brazil), September 2015
 Moderator, "Turning the Arbitral Award into Cash," Dade County Bar Association Bench and Bar
Conference, February 2015
 Moderator, "Developing and Growing Business in Latin America & Abroad," Dade County Bar
Association Bench and Bar Conference, February 2014
 Speaker, "Challenges of Entering the Field of International Arbitration," ABA Section of Litigation Sound
Advice Podcast, November 2013
 Guest Speaker, "Law, Science and Technology," Florida International University School of Law
(discussed international arbitration and intellectual property), October 21, 2013
 Moderator, "Early Career Tips from the Experts: Breaking into International Arbitration," London Court of
International Arbitration Young International Arbitration Group Workshop (Boston, Massachusetts),
October 5, 2013
 Guest Speaker, "The Justice Hour," WWNN 1470 AM Talk (discussed international arbitration during
one hour radio call-in program), July 23, 2013
 Moderator, "International Arbitration & International Law," 2013 Dade County Bar Association Bench &
Bar Conference (Miami, Florida), February 2013
 Moderator, " Depositions Abroad in US Litigation," American Bar Association Roundtable Presentation,
January 2013
 Moderator, "So, This is Your First International Arbitration," 2012 American Bar Association Annual
Meeting (Chicago, Illinois), August 2012
NEWS
Media Mentions
 "Link rot is degrading legal research and case cites," ABA Journal, December 1, 2013
 "Ralls v. Obama: How Sany Lost," Caijing Magazine (published in Chinese in the People's Republic of
China), October 21, 2013

 "Young International Arbitration Group announces regional reps," Global Arbitration Review, May 22,
2013
PROFESSIONAL EXPERIENCE
Harout previously served as an intern in the Antitrust Division of the US Department of Justice
(Transportation, Energy and Agriculture Section) and in the US Attorney's Office for the Southern District of
Florida, Economic and Environmental Crimes Section.
COURTS AND FORUMS
 United States Court of Appeals for the Eleventh Circuit
 United States District Court for the Northern District of Florida
 United States District Court for the Southern District of Florida
PROFESSIONAL MEMBERSHIPS
 University of Miami School of Law Alumni Association
–

VP, Chair of Student Affairs, 2016 - 2017

 Chair, Young Alumni Committee (YAC), 2015 - 2016
 LCIA Young International Arbitration Group, North American Regional Representative
 Armenian Bar Association
 Federalist Society
 Young ICCA, Newsletter Committee
 Club Español del Arbitraje, Florida Chapter, Secretary and Board Member, 2011 - 2012
 Future of Arbitration Miami, Board Member
 American Society of International Law
 Miami International Arbitration Society
 ICDR Young and International
 ICC Young Arbitrators Forum
 Young Professionals in Foreign Policy
 American Bar Association
 Section of Litigation, Alternative Dispute Resolution Committee, Co-Chair, 2015 - Present
 Section of Litigation, Technology for the Litigator Committee, Co-Chair, 2010 - 2015
 Member, Young Lawyer Leadership Program, 2011 - 2013
 Membership and Programs Co-Chair, International Litigation Committee, 2010 - 2014
 Section of International Law

RECOGNITIONS
 Harout was recognized as an ''Up and Comer'' for International Law in the 2016 edition of Florida
Trend’s Florida Legal Elite, which recognizes attorneys under 40 years old who are ''respected by their
peers for excellence in law'' and ''represent the future of the legal profession in Florida.''
 Harout was named a recipient of the 2015 MavPac Future 40 Award, which recognizes professionals
from diverse backgrounds – including politics, business, law and entrepreneurship – deemed by their
peers to be current and future leaders.
 Harout was appointed by Governor Rick Scott to serve on the Florida Third District Court of Appeal
Judicial Nominating Commission for a term beginning in 2014 and ending in 2018.
 Harout has been selected for inclusion in the 2012-2016 editions of Florida Super Lawyers Rising Stars,
published by Thomson Reuters, a distinction honoring the top up-and-coming lawyers, defined as 40
years of age and younger or in the practice of law for less than 10 years.

EFFIE D. SILVA, P.A.
Partner
Phone: +1 305 960 2248
Fax: +1 305 402 8002
esilva@duanemorris.com

Duane Morris LLP
200 South Biscayne
Boulevard, Suite 3400
Miami, FL 33131‐2318
USA

Ef e D. Silva practices in the area of litigation with a focus on complex business disputes, international
arbitration, healthcare, corporate fraud and compliance. Ms. Silva represents corporate and individual
clients with interests throughout the U.S., Latin America, Europe and Asia in a wide range of
industries, including energy, manufacturing, healthcare, technology, real estate, food and beverage,
media and banking and nancial services. Ms. Silva has extensive experience representing major
healthcare providers, hospitals and healthcare systems, and physician groups in litigation, including
non-compete, contractual and shareholder disputes.
Ms. Silva serves in leadership positions at several South Florida nonpro t organizations, including the
Orange Bowl Committee, Dade County Bar Association, Legal Services of Greater Miami and the
Miami Beach Community Health Center. She also serves as a leader of professional organizations
devoted to raising the standards for diversity in the legal profession and for the fair and impartial
resolution of international disputes. She is an appointed member of the ABA Center for Racial and
Ethnic Diversity and is a member of the Center's Advocacy for Diversity & Inclusion Goals Strategic
Planning Committee. Ms. Silva also serves as Regional Co-Chair for the ABA Judicial Internship
Opportunity Program (JIOP) and is on the Editorial Board for the ABA's Dispute Resolution Magazine.
Ms. Silva is recognized as one of the Top 50 Women Lawyers in Florida and one of the Top 100 lawyers
in Miami by Super Lawyers. She is a Fellow of the Litigation Counsel of America (LCA), a trial lawyer
honorary society composed of less than one-half of one percent of American lawyers. Ms. Silva was
recently selected for inclusion in The Best Lawyers in America in 2017 for commercial litigation and is

consistently ranked among Florida’s Legal Elite, as well as South Florida Legal Guide and Legal Leaders for
her excellence in complex business litigation and arbitration. She has the highest AV rating in
Martindale-Hubbell for her legal ability in commercial litigation and alternative dispute resolution, as
well as high ethical standards.
Ms. Silva is a 2001 graduate of the University of Florida Levin College of Law, where she was articles
editor of the University of Florida Journal of Technology Law and Policy, and a 1996 graduate of Wellesley
College. She is uent in Spanish.
Areas of Practice
Litigation
Complex Business Disputes
International Arbitration
Healthcare
Corporate Fraud and Compliance
Admissions
Florida
District of Columbia
U.S. District Court for the Southern District of Florida
U.S. District Court for the Middle District of Florida
U.S. District Court for the Northern District of Florida
Education
University of Florida Levin College of Law, J.D., 2001
- Articles Editor, University of Florida Journal of Technology Law and Policy
Wellesley College, B.A., 1996
Experience
Duane Morris LLP
- Partner, 2017-present
McDermott, Will & Emery LLP
- Partner, 2013-2016
Baker & McKenzie LLP
- Senior Litigator, 2005-2013
Adorno & Yoss LLP
- Associate, 2003-2005
Fifteenth Judicial Circuit Court, West Palm Beach, Florida
- Judicial Law Clerk, Civil Appellate Division, 2002-2003
Professional Activities
American Bar Association
- Editorial Board of the Dispute Resolution Magazin
- Presidential appointment to the Council for Racial and Ethnic Diversity and Advocacy for

Diversity & Inclusion Goals Strategic Plan Working Group
- Regional Co-chair, Judicial Internship Opportunity Program
- Member, Emerging Leader Group of the Section of Litigation
- Member, Steering Group of the Latin American & Caribbean Committee and Arbitration
Committee of the International Law Section
American Inns of Court, Spellman-Hoeveler Chapter
- Board of Directors, 2012-present
Dade County Bar Association
- Board of Directors, 2012-present
Florida Bar
- 2014 International Litigation and Arbitration Conference (ILAC),Vice Chair
- Media and Communications Law Committee, Member, 2015-present
Hispanic National Bar Association (HNBA)
- Florida Deputy Regional President, Region VIII, 2014-present
Florida Association of Women Lawyers (FAWL) and National Association of Women Lawyers
(NAWL)
- Member, 2003-present
Cuban American Bar Association
- Member, 2003-present
Honors and Awards
AV® Preeminent™ Peer Review Rated by Martindale-Hubbell
The Best Lawyers in America, Commercial Litigation, 2016-present
Super Lawyers, including Top 50 Women Lawyers in Florida and Top 100 Lawyers in Miami
Attorney at Law Magazine, Attorneys to Watch in 2015
South Florida's "Most Effective Lawyer" Award by ALM/Daily Business Review, Pro Bono, 2012
Fortune Magazine ALM Legal Leaders, including Woman Leaders in the Law and Florida Top
Rated Lawyer in Litigation, Alternative Dispute Resolution and Products Liability, 2012-present
Florida Trends magazine, Florida Legal Elite, 2006-present
South Florida Legal Guide, Top Lawyer, 2009 to present
Hispanic National Bar Association's Latina Commission 2016 Leadership Academy Fellow
Florida Bar Wm. Reece Smith, Jr. Leadership Academy Fellow, 2014-2015
Litigation Counsel of America, Fellow, 2016-present
Leadership Council on Legal Diversity Fellow, 2014
Inaugural Collaborative Bar Leadership Academy Fellow, 2013-2014
Civic and Charitable Activities
Legal Services of Greater Miami
- Board of Directors, 2012-present
Miami Beach Community Health Care Center
- Board of Directors, 2013-present
Orange Bowl Committee, 2013-present

University of Florida Association of Hispanic Alumni
- Board of Directors, 2013-2015
Cuban American Bar Association
- Member, 2013-present
Selected Publications
Author, "Restrictive Covenants in Health Care: Are Specialty Groups' and Staf ng Companies'
Most Important Relationships the Least Protectable in Florida?," Bloomberg BNA Health Insurance
Report, 20 HPPR 31, February 19, 2014
Author, "Uncertainties in Florida's Restrictive Covenant Law Pose Obamacare Challenges," ALM
Publication Special Report Health Care Law, Daily Business Review, February 19, 2014
Selected Speaking Engagements
University of Miami School of Law and Spellman-Hoeveler Inns of Court's Annual Ethics Review
Seminar, November 10, 2015, Miami, Florida
Panelist, "Arbitration Clauses that Every Litigator Needs: Drafting Clauses for Litigators," CLE
Series ABA Mediation Week, October 14, 2015
Panelist, "The Secret to Your Success: Understanding the Scope and Limitations of AttorneyClient Privilege and Work Product Doctrine," Thomson Reuters Practical Law CLE Webinar,
October 5, 2015
Panelist, American Bar Association Judicial Intern Opportunity Program, Miami, FL, June 2015
Keynote Speaker, "An Overview of International Arbitration," MDLSA, May 19, 2015
Keynote Speaker, "An Overview of International Arbitration," MDLSA, May 19, 2015
Plaintiff's Counsel, SuperStars Mock Trial, Daily Business Review and FIU College of Law, April
24, 2015
Panelist, "Myth and Reality: What is the Impact of New Federal Rules Changes and the Cost of
Discovery," Hispanic National Bar Association Corporate Counsel Conference, March 19, 2015
Moderator, "All Stars of E-Discovery," Bench and Bar Conference, Dade County Bar Association,
February 20, 2015
Lecturer, "Practitioners' Course on The Fundamentals of International Arbitration and Latin
American Arbitration Trends," University of Miami School of Law International Arbitration
Institute, January 7-11, 2014
Panelist, Legends of Arbitration Luncheon, Dade County Bar Association, October 24, 2014
Panelist, "Why Cybersecurity Is Important To You and Your Clients," HNBA Annual Convention,
September 12, 2014
Lecturer, "Practitioners' Course on The Fundamentals of International Arbitration and
Caribbean Arbitration Trends," University of Miami School of Law International Arbitration
Institute, September 5-6, 2014
Panelist, "A View from the Bench," Commercial Litigation Mock Trial, Daily Business Review, July
18, 2014
Panelist, "Broadening and Deepening Underrepresented Groups Participation in Dispute
Resolution: A Workshop," ABA Section of Dispute Resolution, April 5, 2014

Panelist, "Challenges Based on Gender, Race, Sexual Orientation, and Ethnicity," ABA Section of
Dispute Resolution, April 5, 2014
Lecturer, "Physicians and the Law," University of Miami Miller School of Medicine MD/MPH
Graduate Program, March 26, 2014
Panelist, "Recent Developments in Ethical Restrictions on International Practice," Florida Bar
International Litigation and Arbitration Conference, February 28, 2014

OUR TEAM / Management Team

Narghis Torres
Founder & CEO

Narghis is a lawyer with over twenty years of experience specialized in asset management, corporate
finance and M&A. He has advised in the structuring and execution of financing and investments and
the structuring, placement and management of asset managers and funds for more than US$ 20
billion, both in Peru and internationally.
Prior to founding LexFinance, Narghis was Founder and Managing Partner of Torres + Asociados.
Narghis was General Counsel of BankBoston N.A. (Peru Branch) and General Counsel of Santander
Investment Peru. He was also former President of the Peruvian Fulbright Association and former
member of the board of the Lima Commodities Exchange.
Narghis earned a Master in Laws (LL.M.) degree from the University of Chicago, where he attended as
a Fulbright Scholar. He also holds a Bachelor degree in Law and Political Science from the Universidad
Nacional Mayor San Marcos (Lima, Peru). He teaches Securities Regulation at Universidad San Marcos
and Legal Aspects of Corporate Finance at Universidad ESAN.
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Funders Fret Over Singapore’s 3rdParty
Disclosure Measures
By Caroline Simson

Share us on:

Law360, New York (January 13, 2017, 5:47 PM EST)  The Singapore International Arbitration Centre has
unveiled new investment arbitration rules that allow tribunals to order parties to disclose their thirdparty funding
arrangements, and some funders worry that the measure could have unintended consequences.
The new rules, unveiled by the SIAC on Dec. 30, state that tribunals overseeing international investment
arbitration will be able to order the disclosure of a party's thirdparty funding arrangement and to potentially
identify the funder.
In addition, tribunals can, in appropriate circumstances, order a party receiving thirdparty funding to describe
the funder's interest in the outcome of the proceedings and detail whether the funder has agreed to take on
adverse costs liability — that is, whether the funder has agreed to pay the fees and costs of the funded party's
opponent in the event the opponent wins the arbitration. Tribunals are also permitted to take such funding
arrangements into consideration when apportioning costs.
This approach taken by SIAC to thirdparty funding could potentially have troubling effects, according to Steven
Friel, the CEO of Woodsford Litigation Funding in London. He noted that while his company has no problem with
disclosing its involvement in cases, he's concerned that rules providing for disclosure of thirdparty funding
arrangements will lead to "mischiefmaking" from defendants that could slow down arbitrations.
"In England, for example in the case of Wall v. RBS ... we have already seen issues relating to disclosure of
thirdparty funding become a distraction from the core issues in dispute," he said. "Such a development would
be unfortunate in international arbitration."
Friel was referring to a 2016 decision in a case brought by property magnate Stuart Wall against the Royal Bank
of Scotland PLC, in which an English High Court judge concluded that he had the authority to order Wall to
disclose the identity of his thirdparty funder. That, in turn, enabled RBS to pursue applications for security for
costs against the thirdparty funders.
SIAC's approach to thirdparty funding, which was only formally legalized for international arbitration in
Singapore this month, is a novel one. While at least one other institution dealing with investment arbitration —
the International Centre for the Settlement of Investment Disputes — has ordered claimants to disclose the
identity of their thirdparty funder, experts say they are not aware of any institutions other than SIAC that have
spelled out that tribunals may order such a disclosure.
In fact, according to a chart prepared this month by Baker & McKenzie, the rules of ICSID, the Stockholm

Chamber of Commerce, the United Nations Commission on International Trade Law and the Permanent Court
of Arbitration all lack specific provisions on thirdparty funding.
Susan Dunn, the head of litigation funding at Harbour Litigation Funding, told Law360 recently that the question
of disclosure is one that causes much debate since parties aren't always consistent in what kinds of claimants
they ask to disclose thirdparty funding arrangements. If disclosure is sought, all categories of funder — from an
insurer to a lawyer who works on a contingency fee basis — should be required to disclose their arrangements,
she said.
"All we ask for is consistency," she said.
While she noted that her company, like Woodsford, has no issues with disclosing its agreement with a party
during an arbitration, she questioned whether SIAC's approach could potentially drive out the corporate entities
Singapore is trying to draw in to arbitrate their disputes in the citystate. Some companies or people might not
think it’s anyone's business whether they have funding or not, she said.
"You've got to be careful that, in doing so, you don't end up ... driving away the corporates you want to attract,"
she said.
SIAC's announcement in late December was followed just over a week later with an announcement that the
Singapore Parliament had passed a bill officially abolishing laws prohibiting thirdparty funding in the citystate
as long as the funder meets certain criteria, which will be specified in future legislation.
In the past, Singapore had prohibited thirdparty funding by treating such agreements as contrary to public
policy and therefore unenforceable. Thirdparty funding agreements were viewed as violating the doctrine of
champerty, referring to one party in a lawsuit bargaining with an outside party to pursue a claim in exchange for
part of the judgment proceeds. But that doctrine is widely viewed as outdated, and in many parts of the
world it's been made explicit that thirdparty funding arrangements are acceptable.
So, citing the need to be able to compete with other centers of international arbitration around the world,
including London and New York, where thirdparty funding has become much more common in recent years,
Singapore began taking steps to legalize the practice in mid2016.
Hong Kong, too, has taken steps to normalize thirdparty funding. Its Law Reform Commission published a
report in October finding that the state's laws regarding thirdparty funding in arbitration should make clear that
such arrangements are permitted as long as financial and ethical safeguards are in place. And other
jurisdictions around the world have already made clear that thirdparty funding is a legitimate practice.
But the disclosure aspect is a different and more controversial point of contention.

The newly enacted Singapore legislation does include a disclosure requirement for thirdparty funding
arrangements, but the extent of that requirement is as of yet unclear, according to Herbert Smith
Freehills partner Alastair Henderson.
He noted that while the Singapore Ministry of Law's June 2016 public consultation paper stated that
practitioners will be under a duty to disclose both the existence of a thirdparty funding contract and the identity
of the funder, on the bill's second reading in Parliament, Singapore's Senior Minister of State for Law stated that
"the Legal Profession (Professional Conduct) Rules will be amended to impose a duty on lawyers to disclose
the existence of any thirdparty funding which their client is receiving."
"Whether this duty of disclose will extend to the identity of funders remains to be seen, but it's notable that the
SIAC IA Rules 2017 do allow for disclosure of the funder's identity as well as existence," Henderson said.
And as thirdparty funding becomes more normalized and common throughout the world, he said he expects
other institutions and jurisdictions to adopt similar disclosure requirements in the future. But the extent of that
requirement is likely to be hotly debated.
"Some degree of disclosure is likely to become a common requirement, but the exact extent remains open for
debate and may differ from rules to rules," he said.
Editing by Philip Shea and Jill Coffey.
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Third-party litigation funding is no longer a new phenomenon, but rather
is a mainstay in global commerce and dispute resolution. Yet many
observers still consider the third-party litigation funding industry as a “wild
west” due to a lack of regulation in many countries. Some of the countries
that have regulations suffer from a lack of uniformity and an array of
conflicting laws at the sub-national level (i.e., the laws of states, provinces,
territories, etc.). For example, the United States has a confusing patchwork
of state laws on third-party litigation funding. This Article proposes
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harmonizing the regulatory framework for third-party litigation funding in
the United States by identifying the three categories of interactions—
transactional, procedural, and ethical—that make up third-party litigation
funding, and suggesting avenues for regulation within those three
categories. This approach will weave a regulatory “safety net” of minimum
standards for the behaviors and interactions of the players in third-party
litigation funding arrangements to ensure the integrity of the dispute
resolution system in which they invest and participate.
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INTRODUCTION
This Article proposes a categorized regulatory framework for thirdparty litigation funding in the United States as an alternative to the
existing piecemeal regulatory efforts that fail to answer certain
transactional, procedural, and ethical questions raised by the third-party
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litigation funding industry. Third-party funding 1 is prevalent in
litigation and arbitration both domestically and internationally. 2 Thirdparty funding, as discussed in this Article, involves a third party
financing the legal representation of a party in a case as an alternative to
the party self-funding the legal representation or receiving attorney
financing through a contingent or conditional fee agreement. 3 If the
funded party is the plaintiff, then the third-party entity contracts to
receive a percentage or fraction of the proceeds from the case or a
multiple of the funds invested, if the plaintiff wins. 4 If the funded party
is the defendant, then the third-party entity contracts to receive a
predetermined periodic payment from the defendant, similar to an
insurance premium. 5 In addition, depending on the structure of the
funding arrangement, the funder may legally control or influence
1 Some scholars use the term “third-party litigation funding” or “litigation funding” to refer
to this same phenomenon. This Article intentionally uses the term “third-party funding”—
without the word “litigation”—because this Article addresses funding of both litigation and
arbitration, domestically and internationally.
2 See Cassandra Burke Robertson, The Impact of Third-Party Financing on Transnational
Litigation, 44 CASE W. RES. J. INT’L L. 159, 162, 180–81 (2011).
3 There are other types of third-party funding, such as lawyer lending, assignment, or
insurance covering legal expenses. This Article limits its discussion, however, to third-party
funding arrangements with the following three characteristics: (1) the funder contracts directly
with the original party to the case (i.e., not with the client’s attorney); (2) the original party
remains a party to the case; and (3) the funder does not become a party in the case (i.e., not an
assignment of the underlying claim or liability). Thus, this Article intentionally does not address
assignment of claims (in which the original client sells the entire claim and walks away leaving the
funder to pursue the claim as a party) or insurance arrangements that fund legal expenses (in
which the insurer may be a willing co-party or may be impleaded as a third-party defendant
under Rule 14 of the Federal Rules of Civil Procedure). The funder becomes a party (or co-party)
to the dispute through one of those types of arrangements, so concerns regarding the interests of
the client may end with the conclusion of the transaction. Therefore, all three categories of
regulation would not be proper. This Article also does not address lawyer lending (in which the
funding transaction is between the law firm and the funder without directly involving the client).
For an in-depth treatment of assignment and insurance policies in the third-party litigation
funding context, see, e.g., Terrence Cain, Third Party Funding of Personal Injury Tort Claims:
Keep the Baby and Change the Bathwater, 89 CHI.-KENT L. REV. 11 (2013); Anthony J. Sebok,
Betting on Tort Suits After the Event: From Champerty to Insurance, 60 DEPAUL L. REV. 453
(2011); Marc J. Shukaitis, A Market in Personal Injury Tort Claims, 16 J. LEGAL STUD. 329 (1987);
Paul Bond, Comment, Making Champerty Work: An Invitation to State Action, 150 U. PA. L. REV.
1297 (2002). For an in-depth discussion of insurance that specifically covers legal expenses, see
generally LISA BENCH NIEUWVELD & VICTORIA SHANNON, THIRD-PARTY FUNDING IN
INTERNATIONAL ARBITRATION (2012) (discussing after-the-event insurance, before-the-event
insurance, and legal expenses insurance in various jurisdictions around the world). For an indepth treatment of lawyer lending, see, e.g., Nora Freeman Engstrom, Lawyer Lending: Costs and
Consequences, 63 DEPAUL L. REV. 377 (2014) [hereinafter Engstrom, Lawyer Lending]; Nora
Freeman Engstrom, Re-Re-Financing Civil Litigation: How Lawyer Lending Might Remake the
American Litigation Landscape, Again, 61 UCLA L. REV. DISCOURSE 110 (2013) [hereinafter
Engstrom, Re-Re-Financing].
4 NIEUWVELD & SHANNON, supra note 3, at 4–11 (describing the players in third-party
funding, the types of funding relationships, and the effect of the type of funder on the attorneyclient relationship).
5 Id.
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aspects of the legal representation or may completely take over the case
and step into the shoes of the original party. 6 Third-party funding is no
longer a new phenomenon, but rather is a mainstay in global commerce
and dispute resolution. Yet, many observers still consider the thirdparty funding industry a “wild west” due to a lack of regulation in many
countries and a lack of uniformity within some of the countries that do
have regulations, particularly those countries that have sub-state
political divisions (e.g., provinces, territories, etc.) with conflicting laws. 7
In light of its increasing prevalence, there is a fascinating debate
regarding the place of third-party funding both in the American legal
system and in the context of international dispute resolution. 8 In the
United States, there is a theoretical disconnect between the modern
phenomenon of third-party funding in large commercial cases and the
case law, statutes, and attorney ethics opinions that developed in the
context of disputes involving individual consumers as plaintiffs, such as
small civil claims and personal injury claims. In some states, those
consumer laws apply to large commercial cases, while other states carve
out exceptions for commercial disputes over a certain dollar value. 9 This
See supra note 3, referencing articles on assignment.
See generally NIEUWVELD & SHANNON, supra note 3, at 187–96 (describing the Canadian
case laws and statutes on third-party funding in the provinces of Ontario, Alberta, Nova Scotia,
British Columbia, and New Brunswick); Susan Lorde Martin, Litigation Financing Industry: The
Wild West of Finance Should Be Tamed Not Outlawed, 10 FORDHAM J. CORP. & FIN. L. 55 (2004);
Richard A. Blunk, Have the States Properly Addressed the Evils of Consumer Litigation Finance?,
MODEL LITIG. FIN. CONT. (Jan. 20, 2014), http://litigationfinancecontract.com/have-the-statesproperly-addressed-the-evils-of-consumer-litigation-finance (describing the litigation funding
statutes in Maine, Ohio, Nebraska, and Oklahoma—states that currently regulate litigation
funding via statute); Heather Morton, Litigation or Lawsuit Funding Transactions 2014
Legislation, NAT’L CONF. ST. LEGISLATURES (June 4, 2014), http://www.ncsl.org/research/
financial-services-and-commerce/litigation-funding-transactions-2014-legislation.aspx (adding
Tennessee to the list of states that regulate litigation funding via statute).
8 See, e.g., Susan Lorde Martin, Litigation Financing: Another Subprime Industry That Has a
Place in the United States Market, 53 VILL. L. REV. 83, 83–95 (2008); Martin, supra note 7, at 56–
57, 68–69, 72, 74, 77; Jonathan T. Molot, A Market in Litigation Risk, 76 U. CHI. L. REV. 367, 377–
439 (2009) (proposing defense-side funding in the United States that would be similar to afterthe-event insurance in Europe); Max Radin, Maintenance by Champerty, 24 CALIF. L. REV. 48, 74–
75 (1935) (arguing for the regulation of contingency fees in a way similar to today’s arguments for
regulating third-party funding); Anthony J. Sebok, The Inauthentic Claim, 64 VAND. L. REV. 61,
72 n.36, 139 (2011); Yifat Shaltiel & John Cofresi, Litigation Lending for Personal Needs Act: A
Regulatory Framework to Legitimatize Third Party Litigation Finance, 58 CONSUMER FIN. L.Q.
REP. 347, 350–61 (2004) (proposing a statute to regulate litigation funding for individual
consumers called the Litigation Lending for Personal Needs Act); Maya Steinitz, Whose Claim Is
This Anyway? Third-Party Litigation Funding, 95 MINN. L. REV. 1268, 1325–36 (2011); Courtney
R. Barksdale, Note, All That Glitters Isn’t Gold: Analyzing the Costs and Benefits of Litigation
Finance, 26 REV. LITIGATION 707, 735 (2007); Jason Lyon, Comment, Revolution in Progress:
Third-Party Funding of American Litigation, 58 UCLA L. REV. 571, 608–09 (2010); Mariel Rodak,
Comment, It’s About Time: A Systems Thinking Analysis of the Litigation Finance Industry and Its
Effect on Settlement, 155 U. PA. L. REV. 503, 504, 508, 513–22, 523 & n.113, 526–27 (2006).
9 NIEUWVELD & SHANNON, supra note 3, at 144–59 (presenting a state-by-state survey of the
laws regarding third-party funding, including all fifty states and the District of Columbia). But see
Martin Merzer, Cash-Now Promise of Lawsuit Loans Under Fire: 10 States Consider Laws to Hem
6
7
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ambiguity creates confusion regarding how to study and regulate the
third-party funding industry as a whole. This Article takes a different
approach. The categorized regulatory approach set forth herein would
create a national baseline from which the state regulators can take
guidance, similar to the Model Penal Code, the Model Uniform
Commercial Code, the Model Rules of Professional Responsibility, and
other national models.
Globally, the debate about third-party funding arises in the context
of international arbitration and focuses on whether domestic laws on
third-party funding at the place or seat of arbitration or at the place of
enforcement may or should apply to third-party funding of
international arbitration. 10 Some jurisdictions, such as Hong Kong,
explicitly allow third-party funding in international arbitration while
generally prohibiting the practice in domestic litigation. 11 In contrast,
other jurisdictions, such as Singapore, currently prohibit third-party
funding in all fora, including international arbitration. 12 Most countries
fall somewhere in between. The current regulatory landscape in the
United States is unclear at best, but it appears that the laws in roughly
two-thirds of the states would allow third-party funding in international
arbitration. 13 Given the limited grounds for vacating or setting aside an
international arbitration award under the Federal Arbitration Act,
addressing third-party funding in international arbitration through
domestic arbitration laws would be unnecessary. 14
When considering whom to regulate, there is a natural impetus to
focus on regulating the funder and burdening the funder alone with

in
New
High-Fee
Loan
Industry,
CREDITCARDS.COM
(Mar.
29,
2013),
http://www.creditcards.com/credit-card-news/lawsuit-loans-under-fire-1282.php
(describing
proposed legislation in ten states in the United States addressing various rate caps and individual
restrictions on third-party funders).
10 NIEUWVELD & SHANNON, supra note 3, at 4–11 (describing the players in third-party
funding, the types of funding relationships, and the effect of the type of funder on the attorneyclient relationship).
11 Id. at 227–31 (addressing the laws on third-party funding in Hong Kong).
12 Id. at 237–38 (addressing the laws on third-party funding in Singapore). But see MINISTRY
OF LAW OF THE SING. GOV’T, REVIEW OF THE INTERNATIONAL ARBITRATION ACT: PROPOSALS
FOR PUBLIC CONSULTATION (2011), available at http://www.mlaw.gov.sg/content/dam/minlaw/
corp/assets/documents/linkclickf651.pdf (soliciting public comment on a proposed amendment
to allow third-party funding in international arbitration cases over one million Singapore dollars,
subject to certain restrictions and requirements).
13 NIEUWVELD & SHANNON, supra note 3, at 144–59 (presenting a state-by-state survey of the
laws regarding third-party funding, including all fifty states and the District of Columbia).
14 See generally 9 U.S.C. §§ 1–16, 201–208 (2014). For international arbitration, promulgating
guidance and guidelines at the international level through arbitral institutions and international
bar associations would be most effective. For an example of a global effort to create such
guidelines for international arbitration, see ICCA Projects: Third-Party Funding, INT’L COUNCIL
FOR
COMMERCIAL ARBITRATION, http://www.arbitration-icca.org/projects/Third_Party_
Funding.html (last visited Jan. 12, 2015).
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obligations and ethical restrictions. 15 After all, the funder is an
intermediary and gatekeeper with a significant amount of information,
expertise, and (at least de facto) control. 16 In addition, the funder has
the ability to cause a catastrophe for the client—and our dispute
resolution system—by withdrawing from the case after it has progressed
past a certain stage. 17 For this same reason, we require attorneys to seek
permission from the court to withdraw from cases after the case has
passed a certain stage. 18
Yet funders do not conduct funding in isolation. Several actors are
required in order for funding to take place, including attorneys, clients,
opposing parties, decisionmakers, and funders. Thus, regulating funders
alone or trying to regulate funders by regulating lawyers are both
ineffective strategies. Furthermore, clients are not regulated at all, and
winning clients sometimes refuse to pay the funder’s share, which forces
funders to charge higher rates of return in order to offset the higher risk
created by unscrupulous clients. 19 In sum, regulating only individual
actors, rather than the interactions between the actors, may lead to
imbalances of power and perverse incentives for collusion and
deception among certain actors (e.g., funder-attorney collusion against
the client’s interests, funder-client collusion against the attorney’s
ethical obligations, a winning client reneging on its agreement with the
funder, etc.). Such imbalances, if they occur, would disadvantage other
actors and threaten the integrity of our worldwide system of dispute
resolution. 20 This is the primary reason for a categorized approach to

15 The author thanks Phil Nichols of the Wharton School at the University of Pennsylvania
for helping flesh out this idea.
16 The author thanks Phil Nichols of the Wharton School at the University of Pennsylvania
for helping flesh out this idea.
17 The author thanks Phil Nichols of the Wharton School at the University of Pennsylvania
for helping flesh out this idea.
18 AM. BAR ASS’N COMM’N ON ETHICS 20/20, INFORMATIONAL REPORT TO THE HOUSE OF
DELEGATES (2012), available at http://www.americanbar.org/content/dam/aba/administrative/
ethics_2020/20111212_ethics_20_20_alf_white_paper_final_hod_informational_report.
authcheckdam.pdf [hereinafter ABA WHITE PAPER] (describing how a lawyer would handle a
third-party funding arrangement within the existing Rules of Professional Responsibility).
19 This observation was made by a participant at the Washington and Lee Roundtable on
Third-Party Funding of Litigation and Arbitration on November 7–8, 2013. This is the most
common way for a funding agreement to become the subject of litigation or become public. There
is currently no regulation of clients, but funders say this is a big problem. A client may try to
renegotiate or rescind the funding agreement if it looks like it will win in order to avoid paying
the funder the contractual amount.
20 See, e.g., Anthony J. Sebok & W. Bradley Wendel, Duty in the Litigation-Investment
Agreement: The Choice Between Tort and Contract Norms when the Deal Breaks Down, 66 VAND.
L. REV. 1831, 1832 (2013) (“Is this new form of economic activity best understood as an ordinary
commercial-lending contract, a form of insurance, a commercial joint venture, venture capital
financing, or an alternative lawyer-client fee arrangement?”). The author is a member of a ThirdParty Funding Task Force, see ICCA Projects: Third-Party Funding, supra note 14, that is currently
grappling with the issue of how to define third-party funding in a meaningful way that is neither
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regulating third-party funding: to set standards for common funding
relationships that ensure fairness for all involved in the system.
One could argue that harmonized standards are unnecessary, since
each funding transaction is unique and tailored to the needs of the
client, funder, and attorney involved. Not enough data on existing
funding arrangements is available yet to prove or disprove this claim.
There are at least two reasons for this lack of data. First, although there
are three public funders worldwide that share their case data, most
funders are private companies and will not voluntarily share data on
cases that they are considering or have considered funding. 21 Second,
there currently are no rules requiring disclosure of the use of funding in
any particular litigation or arbitration proceeding in the United States.
For these reasons, the examples of funding that have entered the public
consciousness through the media are cases involving celebrities,
sovereigns, or salacious situations. 22 An ordinary, uneventful litigation
funding transaction may never come to light, especially if it goes
smoothly. Thus, regulators have no representative transactions to
exemplify, only outliers and obvious violators. Recalling the old adage
that “hard cases make bad law,” basing regulations for third-party
funding on such cases would likely render those regulations either
inapplicable to regular funding arrangements or ineffective for dealing
with ordinary funding issues. 23 This Article takes the view that, by
overinclusive nor underinclusive of various types of third-party funding arrangements. This task
has proven to be quite a challenge for the Task Force.
21 See infra note 286.
22 See, e.g., Weaver v. Speedy Bucks, Inc., 162 F. Supp. 2d 448, 450–52 (W.D.N.C. 2001); Abu–
Ghazaleh v. Chaul, 36 So. 3d 691, 692–94 (Fla. Dist. Ct. App. 2009); Martin, supra note 7, at 71–
72; Julia H. McLaughlin, Litigation Funding: Charting a Legal and Ethical Course, 31 VT. L. REV.
615, 640–41 (2007); Jan Wolfe, Burford Signs Deal with Chevron, Says Patton Boggs Hid Truth
About Ecuadorian Plaintiffs, N.Y.L.J., Apr. 19, 2013, at 2; Daniel Gilbert, Chevron Flips Some Legal
Adversaries as It Battles Ecuadorian Judgment, RIGZONE (Apr. 21, 2013),
http://ww.oilcareerfair.com/news/oil_gas/a/125951/Chevron_Flips_Some_Legal_Adversaries_as_
It_Battles_Ecuadorian_Judgment; Roger Parloff, Have You Got a Piece of This Lawsuit?, FORTUNE
(June 28, 2011, 6:06 PM), http://features.blogs.fortune.cnn.com/2011/06/28/have-you-got-apiece-of-this-lawsuit-2; Roger Parloff, Investment Fund: We Were Defrauded in Suit Against
Chevron, FORTUNE (Jan. 10, 2013, 2:05 PM), http://finance.fortune.cnn.com/2013/01/10/burfordcapital-chevron-ecuador; Christie Smythe & Patricia Hurtado, Chevron Wins U.S. Ruling Calling
Ecuador Judgment Fraud, BLOOMBERG (Mar. 4, 2014, 4:13 PM), http://www.bloomberg.com/
news/2014-03-04/ecuador-judgment-against-chevron-ruled-a-fraud-by-u-s-.html.
23 See N. Sec. Co. v. United States, 193 U.S. 197, 400–01 (1904) (Holmes, J., dissenting)
(“Great cases, like hard cases, make bad law. For great cases are called great, not by reason of their
real importance in shaping the law of the future, but because of some accident of immediate
overwhelming interest which appeals to the feelings and distorts the judgment. These immediate
interests exercise a kind of hydraulic pressure which makes what previously was clear seem
doubtful, and before which even well settled principles of law will bend.”); Winterbottom v.
Wright, (1842) 152 Eng. Rep. 402 (Exch.) 405–06 (“This is one of those unfortunate cases in
which . . . it is, no doubt, a hardship upon the plaintiff to be without a remedy, but by that
consideration we ought not to be influenced. Hard cases, it has been frequently observed, are apt
to introduce bad law.”).
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creating some limited, baseline standards based on currently available
knowledge about ordinary litigation funding arrangements, society can
glean valuable information about existing successful funding
arrangements and encourage the industry to grow in a constructive way.
This Article begins to formulate a framework for baseline
regulatory standards for third-party funding in three ways. First, this
Article identifies the three categories of interactions within third-party
funding: transactional, procedural, and ethical. Second, this Article
argues that the solution to regulating third-party funding is to
implement regulatory solutions for the universal aspects of third-party
funding within each of the three categories described in this Article.
Third, this Article advocates linking those regulations together through
cross-references to harmonize regulatory standards across all three
categories. This network of regulations will essentially weave a
regulatory “safety net” that will provide a floor for the behaviors and
interactions of the players in third-party funding. The hope is that by
providing a baseline for third-party funding, regulators can “nudge” 24
the players toward more optimal behaviors to ensure the integrity of the
dispute resolution system. This Article calls for a high level of regulatory
coordination that may seem idealistic. Yet there are high levels of
regulatory coordination across multiple legal regimes and regulatory
bodies for several other sectors, including legal services, bankruptcy, law
enforcement, insurance, and accounting services. Thus, with concerted
effort, effective regulatory coordination for third-party funding is
achievable as well.
Part I gives an overview and background of third-party funding,
including the basic mechanics of funding agreements. Part II describes
existing attempts to regulate third-party funding and explains why those
approaches are insufficient. Part III explains why we need a categorized
regulatory framework; defines the transactional, procedural, and ethical
categories; identifies the relationships and conduct to regulate within
those categories; and suggests cross-references between those
regulations that harmonize the regulatory standards used. Finally, the
Conclusion proposes areas for future inquiry and research, including
empirical work. 25

24 See generally RICHARD H. THALER & CASS R. SUNSTEIN, NUDGE: IMPROVING DECISIONS
ABOUT HEALTH, WEALTH, AND HAPPINESS (Penguin Books rev. ed. 2009) (2008).
25 Two scholars have conducted a study on public data on third-party funding available in
Australia. See David S. Abrams & Daniel L. Chen, A Market for Justice: A First Empirical Look at
Third Party Litigation Funding, 15 U. PA. J. BUS. L. 1075 (2013). One could conduct a similar
study on court cases funded in the United States using data collected directly from litigants and
their attorneys, if funders will not share their data. See infra note 286.
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The Impetus for the Third-Party Litigation Funding Industry

The leading jurisdictions worldwide—in terms of volume,
sophistication, and regulation of third-party funding arrangements—are
Australia, the United Kingdom, the United States, and Germany. 26 In
the past, third-party funding was a smaller niche market, but in recent
years, the demand for third-party funding services in these and other
jurisdictions has grown exponentially.
There are three overarching global forces driving the sharp increase
in the demand for dispute financing. The first force is the public policy
ideal of increasing access to justice for plaintiffs who otherwise could
not afford to pursue a meritorious claim individually or through class
actions or mass claims. 27 Another force is the slew of companies seeking
a means to pursue a claim or defend against a claim while also
maintaining enough cash flow to continue conducting business as
usual. 28 A third force is the worldwide market turmoil and uncertainty
in recent years, which has inspired hedge funds, banks, and other
financial investors to seek investments that are not directly tied to or
affected by the volatile and unpredictable financial markets. 29 The global
economic slowdown has also inspired companies facing bankruptcy or
insolvency to seek funding to pursue claims that may generate cash flow
for their businesses or mitigate the risk of losing a “bet-the-company”
dispute. 30
Practical reasons for the explosion of third-party funding include
technological advancements that have helped dissolve barriers to entry
in the third-party funding market, the increasing costs of litigation and
arbitration, the prohibition on attorneys advancing living expenses to
clients in nearly all states in the United States, 31 the wariness of
26 NIEUWVELD & SHANNON, supra note 3, at 11, 71–174 (this section is entitled “Part II: Key
Third-Party Funding Markets,” including separate chapters on third-party funding in Australia,
the United Kingdom, the United States, and Germany); Robertson, supra note 2; Rodak, supra
note 8, at 504–05, 513–14.
27 See, e.g., Abrams & Chen, supra note 25, at 1076 n.3, 1077 n.6, 1077 n.7.
28 James D. Dana, Jr. & Kathryn E. Spier, Expertise and Contingent Fees: The Role of
Asymmetric Information in Attorney Compensation, 9 J.L. ECON. & ORG. 349, 365–66 (1993);
Martin, supra note 8, at 85; Martin, supra note 7, at 67 n.93; Steinitz, supra note 8, at 1275–76;
Neil Rose, Something for Nothing?, RACONTEUR ON LEGAL EFFICIENCY, Mar. 25, 2010, at 8–9,
available at http://np.netpublicator.com/netpublication/n89269938.
29 Steinitz, supra note 8, at 1283–84.
30 Id.; Rose, supra note 28; Doug Jones, Third-Party Funding of Arbitration, Paper
Presentation at Hot Topics in International Arbitration at SJ Berwin, London, United Kingdom 7
(Sept. 22, 2008) (on file with author); Ralph Lindeman, Third-Party Investors Offer New Funding
Source for Major Commercial Lawsuits, FULBROOK CAP. MGMT., LLC (Mar. 5, 2010),
http://www.fulbrookmanagement.com/third-party-investors-offer-new-funding-source-formajor-commercial-lawsuits.
31 Texas and the District of Columbia are exceptions, allowing attorneys to finance their
clients’ non-litigation expenses to some extent. Compare TEX. DISCIPLINARY R. PROF. CONDUCT
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traditional lenders to count the potential proceeds from pending
litigation as an asset for the purpose of determining the creditworthiness
of a corporation, and the widespread roll back of maintenance and
champerty laws (discussed below) in many jurisdictions in recent
years. 32
For funders, international arbitration is a particularly attractive
area of investment because of the high values of the claims, the speed of
the proceedings, the potential for greatly reduced evidentiary costs, the
industry expertise of the decisionmakers, and the high enforceability of
arbitration awards. With respect to enforceability, there are currently
150 jurisdictions in which a party can enforce a contract-based arbitral
award through the 1958 United Nations Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (the “New York
Convention”), which is the main vehicle for enforcing arbitral awards
worldwide. 33 These and other forces will likely lead to further increases
in the supply of willing third-party funders and the demand from clients
who are either unwilling or unable to finance their own disputes.
B.

The Players and Relationships in Third-Party Litigation Funding

The major players in third-party funding arrangements are the
funder, the client (i.e., the party in the case), and the attorney. The
opposing side and the decisionmaker also have a role to play, even if
they are completely unaware of the existence of the funding
arrangement.

1.08(d)(1) (1989) (stating that a Texas lawyer may advance or guarantee “reasonably necessary
medical and living expenses, the repayment of which may be contingent on the outcome of the
matter”), and D.C. RULES OF PROF’L CONDUCT R. 1.8(d)(2) (2007) (stating that a D.C. lawyer may
give a client “financial assistance which is reasonably necessary to permit the client to institute or
maintain the litigation or administrative proceedings”), with MODEL RULES OF PROF’L CONDUCT
R. 1.8(e)(1) (stating that “a lawyer may advance court costs and expenses of litigation” but
intentionally omits medical and living expenses).
32 Stephen C. Yeazell, Re-Financing Civil Litigation, 51 DEPAUL L. REV. 183, 193–94 (2001);
Rodak, supra note 8, at 504–05.
33 Jones, supra note 30, at 9–10; Clifford J. Hendel, Third Party Funding, LATIN ARBITRATION
LAW, http://latinarbitrationlaw.com/third-party-funding (last visited Jan. 14, 2015). At the time of
this writing, 150 countries have signed the New York Convention. For a current list of signatories
to the New York Convention, see Status: Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 1958), UNCITRAL, http://www.uncitral.org/uncitral/en/
uncitral_texts/arbitration/NYConvention_status.html (last visited Jan. 14, 2015). Third-party
funding is also prevalent in investor-state arbitration, which is typically authorized by a treaty and
most often takes place under the Convention on the Settlement of Investment Disputes Between
States and Nationals of Other States, also known as the “ICSID Convention” or the “Washington
Convention,” which presently has 159 signatories. For a current list of signatories to the ICSID
Convention, see Member States, ICSID, https://icsid.worldbank.org/apps/ICSIDWEB/about/
Pages/Database-of-Member-States.bak.aspx (last visited Jan. 18, 2015).
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The entity supplying the financial backing (commonly referred to
as the “funder”) most often is an insurance company or a financial
institution, such as a bank or hedge fund. 34 Some institutional funders
specialize in third-party funding, while others invest in litigation or
arbitration claims as part of a wider portfolio of traditional financial
investments. 35 The majority of specialized litigation funding institutions
are based in countries where the third-party funding industry is well
developed, such as Australia, Germany, the United Kingdom, the
United States, the Netherlands, Canada, South Africa, and New Zealand,
with much smaller pockets of funders—if any at all—in Continental
Europe, Asia, Latin America, the Middle East, and Africa. 36 Many other
funders prefer to invest on a case-by-case basis rather than devote an
entire business unit to this investment type.
The funder usually provides the client with either a traditional loan
or non-recourse funding where repayment is contingent upon the client
winning its case. 37 If the client has an insurance policy that covers the
situation at hand, then the insurance policy might be a form of thirdparty funding if its terms provide that the insurance company will cover
litigation or arbitration expenses. 38 Assignment of all or part of the
claim or the proceeds of the claim is another possibility, depending on
the applicable laws on assignment. 39 Funders also engage in lawyer
lending, where the client is the lawyer (or law firm) and the funder
finances one or a few of the lawyer’s cases or the lawyer’s entire portfolio
of cases. 40 Lawyer lending is most common among attorneys involved in

See generally Steinitz, supra note 8.
Examples of third-party funders include Allianz Profess Finanz, ARCA Capital Partners,
BridgePoint Financial Services, Burford Capital Group, Calunius Capital, Fulbrook Management
LLC, Global Arbitration & Litigation Services, Harbour Litigation Funding Ltd., IMF (Australia)
Ltd., IM Litigation Funding, The Judge Limited, Juridica Capital Management, Juridica
Investments, Juris Capital, and the Litigation Risk Strategies Group of Credit Suisse Group AG,
Therium, and Gerchen Keller Capital.
36 See generally NIEUWVELD & SHANNON, supra note 3 (the entire book discusses third-party
funding worldwide); Selvyn Seidel, The Third Man, EUR. LAW., May 2011, at 5, available at
http://www.fulbrookmanagement.com/wp-content/uploads/2014/06/EL-May2011.pdf
(discussing third-party funding worldwide).
37 Andrew Hananel & David Staubitz, The Ethics of Law Loans in the Post-Rancman Era, 17
GEO. J. LEGAL ETHICS 795, 800 (2004).
38 NIEUWVELD & SHANNON, supra note 3, at 5–6, 77, 96–97, 123–24, 162–63, 186, 197–98
(discussing third-party funding through various insurance-based options in Australia, the United
Kingdom, the United States, Germany, Canada, and South Africa).
39 Id. at 8, 77–78, 110–11, 124–25, 186–87 (discussing claim assignment in Australia, the
United Kingdom, the United States, and Canada); Sebok, supra note 8.
40 For a detailed analysis of the pros and cons of lawyer lending, see, e.g., Engstrom, Lawyer
Lending, supra note 3; Engstrom, Re-Re-Financing, supra note 3; Thomas Markle, Comment, A
Call to Partner with Outside Capital: The Non-Lawyer Investment Approach Must Be Updated, 45
ARIZ. ST. L.J. 1251 (2013).
34
35
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contingency fee arrangements with their clients and law firms involved
in representing a class or group of plaintiffs. 41
Direct clients of third-party litigation funding may be corporations,
law firms, individuals, and sovereign states, but in virtually all disputes,
the client will either initiate a claim or defend against a claim. 42 The
funder will ask the client to provide information about the case so that it
may assess the claim or defense. 43 The information that the client
provides may be privileged under applicable law, and disclosure to the
funder may endanger that privilege. 44 The funder will analyze the
strengths and weaknesses of the claim or defense, the likelihood of
success on the merits, and the ability to recover from the assets of the
losing party. 45 If the funder agrees to fund the client’s case, the funder
will grant the client funding to pay its own attorney fees and evidentiary
costs. 46 The client and the funder will negotiate a detailed funding
agreement. 47 In some jurisdictions, the funding agreement may include
provisions addressing whether the funder would pay an adverse costs
award if the funded party loses. 48 An adverse costs award requires the
losing party to pay some or all of the winning party’s costs of
representation, which may include attorney’s fees, evidentiary costs
(including costs for documents and witnesses), and administrative fees
(including court fees or the fees of the arbitral institution). 49 The law
applicable to the substantive dispute and the laws of the procedural seat
govern the use of adverse costs awards and what expenses an adverse
costs award covers. 50
The lawyer’s role varies widely depending on the jurisdiction,
venue, and applicable law in the case. According to attorney ethical rules
in most states within the United States, the funder must not exercise any
control over the legal representation or the attorney. 51 The lawyer
representing the underlying client in the case must adhere to any rules
See supra note 40.
Robertson, supra note 2, at 180–81; Steinitz, supra note 8, at 1277, 1302.
43 See, e.g., NIEUWVELD & SHANNON, supra note 3, at 20–21, 34–37 (explaining case due
diligence procedures that commercial funders require). Similarly, consumer funders will ask
potential funding clients for information about their individual claims.
44 See infra note 99.
45 See infra note 99.
46 See infra note 99.
47 See infra note 99.
48 See NIEUWVELD & SHANNON, supra note 3, at 22–24, 27 & n.8, 28, 30, 33 n.16 (explaining
situations in which a third-party funder would pay an adverse costs award).
49 See infra note 99.
50 See infra note 99.
51 NIEUWVELD & SHANNON, supra note 3, at 9–11 (discussing the effect of the type of funder
on the attorney-client relationship), 39–67 (discussing how various attorney ethical rules in
common law and civil law countries, such as the United Kingdom, Germany, the United States,
Australia, the Netherlands, and South Africa, put varying levels of restraint on the role of the
attorney in a third-party funding arrangement).
41
42
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of professional responsibility or ethics of the jurisdiction(s) in which she
is licensed to practice and may be subject to specific ethical rules of the
dispute resolution venue as well. 52 Controversial ethical issues
worldwide relating to the attorney’s role in a third-party funding
arrangement include the maintenance and champerty doctrines, 53 how
much influence the funder may have over the legal representation,
whether attorneys may refer their clients to funders, conflicts of interest
involving the attorney-funder and attorney-client relationships, the
possible disclosure of third-party funding arrangements to the court or
to the opposing side, the reasonableness of the attorney’s fees, the
funder’s influence over settlement negotiations, and the possible waiver
of the attorney-client privilege or the work product doctrine for
documents and information disclosed to the funder. 54
This Article focuses on funding arrangements between the funder
and a party to the dispute (i.e., not lawyer lending) in which the funder
does not become a party to the case (i.e., not an assignment of the
underlying claim or liability). 55 The quintessential example of this
arrangement is when an institution provides financial backing to a
claimant in a dispute in exchange for the promise of a share of the
proceeds if, and only if, the claimant recovers any money, whether
through a settlement agreement, court judgment, or arbitral award. On
the defense side, the funding arrangement typically involves the
defendant making payments to the funder in exchange for the funder
paying the defendant’s legal expenses in the case and a success fee for
the funder if the defendant wins. 56
I. THE EXISTING REGULATORY LANDSCAPE
A.

Legal Doctrines in Jurisdictions Prohibiting Third-Party Litigation
Funding

The legal doctrines regarding the continued existence and viability
of the third-party funding industry center on whether a third-party
funding agreement would be valid and enforceable in a particular
jurisdiction. Maintenance and champerty are the most widespread and
long-standing doctrines that may serve to constrain the behavior of
See supra note 51.
See infra Part II.A.
54 See supra note 51.
55 See supra note 3 for the scope of the types of third-party funding addressed in this Article.
56 See generally NIEUWVELD & SHANNON, supra note 3, at 5–6 (discussing insurance as a type
of third-party funding), 95–97 (discussing before-the-event and after-the-event insurance in the
United Kingdom); Molot, supra note 8 (proposing defense-side funding in the United States that
would be similar to after-the-event insurance in Europe).
52
53
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attorneys, funders, or both in most jurisdictions around the world. 57
The doctrines of maintenance and champerty originated in the ancient
Greek and Roman legal systems, evolved in the common law system of
England during feudal times, and spread to other jurisdictions largely
through the far-reaching British Empire. 58 Some nations deem these
doctrines obsolete and prefer newer ones aimed at preventing frivolous
and fraudulent claims. Others have revived the doctrines of
maintenance and champerty in recent years and used them as a lens
through which they evaluate the desirability and the legality of thirdparty funding agreements. 59
Various jurisdictions around the globe define maintenance
differently. A broad-based definition would be that maintenance is the
act of providing financial assistance to a party to a dispute without
taking an interest in the outcome and without an expectation of
receiving a share of that party’s recovery. 60 Champerty is providing the
same assistance with the expectation of receiving a share of any money
recovered if the party wins. 61 Maintenance is an umbrella term
encompassing champerty as a type of maintenance in which the funder
seeks to profit from the client’s successful claim. 62
Many jurisdictions in the nineteenth and twentieth centuries
outlawed acts of maintenance or champerty as criminal violations of the
widespread public policy against stirring up excessive litigation and
frivolous claims and as a safeguard against the extortion and oppression
of indigent clients by wealthy funders. 63 In the twenty-first century,
however, many jurisdictions are reexamining these doctrines to
consider whether they are still useful and relevant given the myriad of
other safeguards against fraud and abuse that legal systems employ

57 Douglas R. Richmond, Other People’s Money: The Ethics of Litigation Funding, 56 MERCER
L. REV. 649, 652–55 (2005).
58 Jern-Fei Ng, The Role of the Doctrines of Champerty and Maintenance in Arbitration, 76
ARBITRATION 208 (2010); Radin, supra note 8, at 49, 52–54 (1935); Steinitz, supra note 8, at 1275–
76; Ari Dobner, Comment, Litigation for Sale, 144 U. PA. L. REV. 1529, 1543–46 (1996).
59 Ng, supra note 58; Richmond, supra note 57; Richard Lloyd, The New, New Thing, AM.
LAW., May 17, 2010; Nate Raymond, Attorneys Explore Third-Party Funding in Commercial
Disputes, N.Y.L.J., June 3, 2010, at 1.
60 JOHN BEISNER, JESSICA MILLER & GARY RUBIN, SELLING LAWSUITS, BUYING TROUBLE:
THIRD-PARTY LITIGATION FUNDING IN THE UNITED STATES (2009), available at
http://ilr.iwssites.com/uploads/sites/1/thirdpartylitigationfinancing.pdf;
STEVEN
GARBER,
ALTERNATIVE LITIGATION FINANCING IN THE UNITED STATES: ISSUES, KNOWNS, AND UNKNOWNS
(2010), available at http://www.rand.org/content/dam/rand/pubs/occasional_papers/2010/
RAND_OP306.pdf; Ng, supra note 58; Richmond, supra note 57; Sebok, supra note 8, at 73 n.43,
98 n.159; Jones, supra note 30, at 10–12; Doug Jones, Third-Party Funding of Arbitration,
PowerPoint Presentation at Hot Topics in International Arbitration at SJ Berwin, London, United
Kingdom (Sept. 22, 2008).
61 See supra note 60.
62 See supra note 60.
63 Richmond, supra note 57, at 651–52; Steinitz, supra note 8, at 1288.
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today. 64 Some jurisdictions have reaffirmed these doctrines, while others
have abolished or redefined them to carve out an exception with respect
to third-party funding. 65
Many scholars now espouse the view that the framework of
maintenance and champerty laws should no longer bar third-party
funding arrangements. 66 Champerty prohibitions “materially predate
contemporary business and legal practices, and are, therefore, less than
ideal frameworks with which to analyze litigation finance.”67 Thirdparty funding was not antithetical to the laws of those ancient cultures
from whence the champerty and maintenance doctrines came. 68 Those
ancient cultures reviled the maintenance of frivolous lawsuits, not
authentic ones. 69 To them, as long as the underlying cause of action was
authentic, then the mere involvement of a third-party funder did not
change that original authenticity. 70 It is not in the funder’s interest to
fund frivolous cases, because the funder would incur only costs without
benefits when the case fails, and a court may sanction the funded party
for bringing a frivolous case. 71
In addition, the champerty doctrine is inconsistently applied. 72
Champerty originally applied to attorneys. 73 The modern utility of
champerty laws has become unclear given the widespread legalization of
contingency, conditional, success, and uplift fees in the United States
and many other countries. 74 There are also overlapping and
64 Hananel & Staubitz, supra note 37, at 801; Ng, supra note 58; Steinitz, supra note 8, at
1278–82.
65 Hananel & Staubitz, supra note 37, at 801; Ng, supra note 58; Richmond, supra note 57, at
655–60; Steinitz, supra note 8, at 1289.
66 See, e.g., McLaughlin, supra note 22, at 627; Richmond, supra note 57, at 652; Sebok, supra
note 8, at 107 n.191; George Steven Swan, The Economics of Usury and the Litigation Funding
Industry: Rancman v. Interim Settlement Funding Corp., 28 OKLA. CITY U. L. REV. 753, 757
(2003); Lyon, supra note 8, at 576 & n.28, 579–81.
67 Rodak, supra note 8, at 510; see also Susan Lorde Martin, Financing Plaintiffs’ Lawsuits: An
Increasingly Popular (and Legal) Business, 33 U. MICH. J.L. REFORM 57, 83–84 (1999); Radin,
supra note 8, at 54–56, 58, 68–70; Sebok, supra note 8, at 122, 133–34; Lyon, supra note 8, at 587,
589–90.
68 Radin, supra note 8, at 54–56, 58, 68–70; Sebok, supra note 8, at 123, 125–27; Lyon, supra
note 8, at 580.
69 Radin, supra note 8, at 54–56, 58; Sebok, supra note 8, at 123, 125–27.
70 Sebok, supra note 8, at 123, 125–27.
71 Martin, supra note 8, at 86–87; Jonathan T. Molot, Litigation Finance: A Market Solution to
a Procedural Problem, 99 GEO. L.J. 65, 106–07 (2010); Richmond, supra note 57, at 660–61, 666;
Lyon, supra note 8, at 594–95.
72 Sebok, supra note 8, at 121 n.240; Rodak, supra note 8, at 511–12.
73 Hananel & Staubitz, supra note 37, at 798; Susan Lorde Martin, Financing Litigation OnLine: Usury and Other Obstacles, 1 DEPAUL BUS. & COM. L.J. 85, 87 (2002); Martin, supra note 67,
at 89; Radin, supra note 8, at 65–86; Sebok, supra note 8, at 121–22; Yeazell, supra note 32, at 184
n.4; Lyon, supra note 8, at 583, 593; Rodak, supra note 8, at 511 n.40.
74 See supra note 73; see also, NIEUWVELD & SHANNON, supra note 3 (discussing the use of
contingency, conditional, success, and uplift fees in attorney-client relationships around the
world).
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contradictory legal regimes that have been applied to third-party
funding by various state courts in the United States, including
champerty, attorney ethics rules, and predatory lending restrictions. 75
The champerty doctrine has been steadily eroding for nearly a
century in most states in the United States, and all states have carved out
exceptions for contingency fees, which essentially serve the same
purpose—from the perspective of a funded party—as third-party
funding. 76 Other laws and attorney ethical rules now address the
intended purpose of the champerty laws, so champerty should no longer
bar third-party funding. 77 In addition, it would be logically improbable
for a lawyer to agree to a defense-side contingency fee, whereas defenseside third-party funding does exist and, if structured properly, is
profitable for the funder. 78 Thus, third-party funding addresses a need
in the defense-side legal market that contingency fees will never be able
to meet.
Furthermore, since third-party funders can fund the defense side of
the dispute, they are a completely different animal from traditional
“champertors.” Third-party funders can also fund counterclaims and
cross-claims in multiparty disputes or investment treaty arbitrations
against or on behalf of sovereign governments, which contingency fees
and traditional loans may be unable to accommodate. Thus, third-party
funders can help level the playing field by providing funding for
defendants to compete with plaintiffs’ access to both contingency fees
and third-party funding. 79
Finally, the champerty doctrine creates a slippery slope between
providing funding in an appropriate way and “officious intermeddling,”
and states are conflicted regarding where to draw the line. 80 Specialized,
cash-infused segments of the plaintiff’s bar—involving products
liability, asbestos, tobacco, and securities litigation—were already legally
treating litigation as investments a decade ago. 81 They employed
sophisticated financial tools such as specialization, diversification,
insurance, and hedging. 82 Third-party funders are doing the same thing;
they just are not lawyers. This is one more reason why the champerty
doctrine is not the ideal framework for regulating third-party funding.

Martin, supra note 7, at 55 & n.3, 56.
Hananel & Staubitz, supra note 37, at 803; Martin, supra note 73; McLaughlin, supra note
22, at 625–26.
77 Martin, supra note 67, at 57; Sebok, supra note 8, at 106 n.187.
78 See supra note 77.
79 Martin, supra note 73, at 101–02; Yeazell, supra note 32, at 216.
80 For an example of a court drawing the line, see infra note 100.
81 Yeazell, supra note 32, at 212–15.
82 Id.
75
76
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The industry needs clearer rules and guidance in order to be able to
grow and develop in a way that advances the goals of our legal system. 83
B.

Piecemeal Regulations in Jurisdictions Allowing Third-Party
Litigation Funding

In light of maintenance, champerty, and other doctrines, some
scholars have argued in favor of prohibiting third-party funding, and a
few countries have prohibited the practice by law. 84 Most countries,
however, either have no laws on third-party funding or have proposed
or enacted legislation allowing and regulating the industry. 85 Most
attempts around the world to regulate third-party funding have adopted
a piecemeal approach, focusing on one type of conduct or problem that
has arisen in courts or in the media, rather than addressing the
phenomenon as a whole. 86 In the countries that do regulate third-party
funding, there are a mix of regulations, ethical guidelines, and funder
self-regulation leading to confusion about what the rules mean and
mixed reactions from the public. 87 The reason that regulatory attempts
so far have been unsuccessful or stymied is that the regulations often
address only one aspect of third-party funding at a time, such as
attorney ethical conduct, limits on the funder’s rate of return, or font
size in disclosure agreements presented to clients.
There are three main reasons why existing third-party funding
regulations generally adopt a piecemeal approach. First, there is no
worldwide consensus regarding what constitutes third-party funding,
and third-party funding takes so many forms that it is difficult to
determine a proper regulatory definition. 88 Existing literature
addressing third-party funding draws a bright dividing line between
Sebok, supra note 8, at 109–12.
See, e.g., BEISNER, MILLER & RUBIN, supra note 60; Alexander Bruns, Third-Party Financing
in the Perspective of German Law—Useful Instrument for Improvement of the Civil Justice System
or Speculative Immoral Investment?, 8 J.L. ECON. & POL’Y 525 (2012). Singapore is an example of a
country that expressly prohibits third-party funding in all dispute resolution within its borders,
including international arbitration, but it is possible that Singapore will soon change its position
for commercial cases. See NIEUWVELD & SHANNON supra note 3, at 237–38 (describing the laws
on third-party funding in Singapore).
85 See generally NIEUWVELD & SHANNON, supra note 3 (the entire book details the existing
laws in Australia, the United Kingdom, the United States, Germany, Canada, the Netherlands,
South Africa, Hong Kong, Singapore, Malaysia, and New Zealand, and countries in Continental
Europe, as well as the lack of laws on third-party funding in most jurisdictions in Africa, the
Middle East, Latin America, and the remainder of Asia).
86 See, e.g., ABA WHITE PAPER, supra note 18; Merzer, supra note 9.
87 See, e.g., Mary H. Terzino, Litigation Funding Is Not Going Away—But Neither are the
Problems, OUR LEGAL FUTURE (Jan. 3, 2014), http://ourlegalfuture.co.uk/litigation-funding-isnot-going-away-but-neither-are-the-problems.
88 See supra note 20.
83
84
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consumer and commercial third-party funding or between domestic
and international disputes, because there are important differences in
the transactional, procedural, and ethical concerns for each of these
types of funding. 89 For example, individual funded parties have different
goals, concerns, and vulnerabilities than corporate funded parties. 90
Despite the bright lines drawn in legal literature, however, it is not
always clear where to draw the line between an individual and a
corporate concern. For example, a high-net worth individual or a class
of plaintiffs might be seeking funding for a case worth millions of
dollars while an insolvent small business organized as a corporation or a
cash-strapped community not-for-profit organization (such as a church
or local charity) might be seeking funding for a case worth a few
thousands of dollars. In addition, consumer cases are sometimes (but
not always) cheaper to fund than commercial cases, so one could
categorize the cases based on how much financial support the funder
provides. 91 However, there would inevitably be cases incorrectly
categorized at either end of the spectrum. Furthermore, the relative
bargaining power of the party seeking funding is very fact-dependent. A
consumer client may have more bargaining power than a corporate
client may have, depending on the particular situation. Thus, it may not
be fair to place all natural persons seeking funding into the “consumer”
box or to lump all legal persons seeking funding into the “commercial”
box automatically. 92 Another possibility may be to draw a conceptual
line based on what type of funder is interested in the case. Funders who
fund “consumer” claims typically do not fund “commercial” claims and
vice versa. Still, how would one classify a funded class action claim, a
funded class action defendant, or an arbitration under such a regime?93
How would one characterize an individual small business owner,
without a corporate structure, making a tort claim under this regime?
89 See, e.g., Tatyana Taubman, Access to Justice with Protection: Improving Alternative
Litigation Financing with Consumer Protections (2013) (unpublished note), available at
http://www.law.gwu.edu/News/20112012events/Documents/ALF_ConferenceNote.pdf.
90 See id.
91 The author thanks Charlie Gollow of Bentham IMF, a U.S. funder affiliated with IMF
Australia, for this insight.
92 See Taubman, supra note 89.
93 Third-party funding of class actions is not yet prevalent in the United States, but the
practice is widespread in other leading third-party funding jurisdictions such as Australia,
Canada, and the Netherlands. See, e.g., Deborah R. Hensler, The Future of Mass Litigation: Global
Class Actions and Third-Party Litigation Funding, 79 GEO. WASH. L. REV. 306 (2011); Jasminka
Kalajdzic, Peter Cashman & Alana Longmoore, Justice for Profit: A Comparative Analysis of
Australian, Canadian and U.S. Third Party Litigation Funding, 61 AM. J. COMP. L. 93 (2013);
Michael Legg & Louisa Travers, Necessity Is the Mother of Invention: The Adoption of Third-Party
Litigation Funding and the Closed Class in Australian Class Actions, 38 COMMON L. WORLD REV.
245 (2009); Michael J. Legg, Shareholder Class Actions in Australia—The Perfect Storm?, 31 U.
NEW S. WALES L.J. 669 (2008); Ianika N. Tzankova, Funding of Mass Disputes: Lessons from the
Netherlands, 8 J.L. ECON. & POL’Y 549 (2012).
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This is one reason why a definition of third-party funding is so
difficult to articulate and why many consumer and commercial thirdparty funding instances straddle the bright line in legal literature. If we
cannot reliably categorize all funding instances as consumer or
commercial, or agree upon a clear definition of what constitutes
funding, then our dichotomous regulatory framework will hinder us in
achieving truly effective regulatory standards. Categorized regulatory
standards narrowly tailored to address the readily identifiable
overarching themes that affect a wide cross-section of third-party
funding arrangements 94 are the best way to supplement the already
growing body of literature and legislation addressing the unique
nuances of each type of funding. 95
Many similar, significant issues arise during debates about both
consumer and commercial third-party funding that share the following
three characteristics: (1) the funder contracts directly with the original
party to the case (i.e., not with the client’s attorney); (2) the original
party remains a party to the case; and (3) the funder does not become a
party in the case (i.e., not an assignment of the underlying claim or
liability). 96 Such issues are universal to the various types of third-party
funding, regardless of the parties, forum, amount in dispute, subject
matter of the case, or the international or domestic nature of the
disputes. 97 Examples of those universal issues include: disclosure of the
existence of the funding arrangement to the arbitrator or judge for the
purpose of assessing potential conflicts of interest, 98 the waiver or nonwaiver of evidentiary privileges for information disclosed to the
funder, 99 whether an arbitrator or judge can exercise jurisdiction over a
non-party funder, 100 whether the funder should be required to cover
See supra note 3 for the scope of the types of third-party funding addressed in this Article.
See, e.g., Cain, supra note 3; Shaltiel & Cofresi, supra note 8; Martin J. Estevao, Casenote &
Comment, The Litigation Financing Industry: Regulation to Protect and Inform Consumers, 84 U.
COLO. L. REV. 467 (2013); Taubman, supra note 89.
96 See supra note 3 for the scope of the types of third-party funding addressed in this Article.
97 See supra note 3 for the scope of the types of third-party funding addressed in this Article.
98 See generally AUSTL. SEC. & INVS. COMM’N (ASIC), REGULATORY GUIDE 248, LITIGATION
SCHEMES AND PROOF OF DEBT SCHEMES: MANAGING CONFLICTS OF INTEREST (2013) [hereinafter
ASIC RG 248], available at https://dv8nx270cl59a.cloudfront.net/media/1247153/rg248.pdf
(guidelines on how litigation funders in Australia should manage their conflicts of interest); Vicki
Waye, Conflicts of Interests Between Claimholders, Lawyers and Litigation Entrepreneurs, 19 BOND
L. REV. 225 (2007).
99 See generally Michele DeStefano Beardslee, The Corporate Attorney-Client Privilege: ThirdRate Doctrine for Third-Party Consultants, 62 SMU L. REV. 727 (2009) [hereinafter Beardslee,
Corporate]; Michele DeStefano Beardslee, Taking the Business Out of Work Product, 79 FORDHAM
L. REV. 1869 (2011) [hereinafter Beardslee, Work Product]; Michele DeStefano, Claim Funders
and Commercial Claim Holders: A Common Interest or a Common Problem?, 63 DEPAUL L. REV.
305 (2014); Maya Steinitz & Abigail C. Field, A Model Litigation Finance Contract, 99 IOWA L.
REV. 711 (2014).
100 See Abu-Ghazaleh v. Chaul, 36 So. 3d 691, 692–94 (Fla. Dist. Ct. App. 2009) (holding that
two funders were de facto “parties” to the litigation proceedings under Florida state law for the
94
95

SHANNON.36.3.2 (Do Not Delete)

880

CARDOZO LAW REVIEW

2/25/2015 3:43 PM

[Vol. 36:861

possible costs if the funded client loses (either by posting a bond in
court or by paying security for costs in arbitration), 101 possible collusion
between the funder and the attorney to the detriment of the client, 102 the
conflicts of interest that may arise when the attorney negotiates the
funding arrangement for a case in which that attorney is also
representing the client, 103 uneven bargaining power between the client
and funder during the negotiation of the funding transaction, 104 whether
the involvement of a sovereign or government as the funded or nonfunded party should warrant special funding rules, 105 how much de jure
or de facto control (depending on the jurisdiction) the funder is allowed
to exercise over the underlying legal representation, 106 the viability of
defense-side funding, 107 and the public policy barriers to enforcement of
a funded court judgment or arbitral award in a jurisdiction that
prohibits or restricts funding. 108 These universal issues affect all types of
third-party funding in which (1) the funder contracts directly with the
original party to the case (i.e., not with the client’s attorney); (2) the
original party remains a party to the case; and (3) the funder does not
become a party in the case (i.e., not an assignment of the underlying
claim or liability). 109 These crosscutting aspects of third-party funding
would benefit most from harmonized, rather than piecemeal, regulatory
standards.
purposes of a state fee-shifting statute because the funders had financed and controlled major
aspects of the case, including filing the lawsuit, selecting the attorneys, recruiting the witnesses,
reviewing the attorney’s bills, and approving settlement agreements).
101 See generally William Kirtley & Koralie Wietrzykowski, Should an Arbitral Tribunal Order
Security for Costs When an Impecunious Claimant is Relying upon Third-Party Funding?, 30 J.
INT’L ARB. 17 (2013); Jonathan T. Molot, Fee Shifting and the Free Market, 66 VAND. L. REV. 1807
(2013).
102 See generally ABA WHITE PAPER, supra note 18 (section on lawyer-funder collusion, feesharing, referral fees, etc.).
103 See generally id. (section on lawyers negotiating funding arrangements and the requirement
that they advise their clients to seek separate legal counsel to negotiate the funding arrangement).
104 See supra note 103.
105 See generally ORG. FOR ECON. CO-OPERATION & DEV. (OECD), INV. DIV., INVESTOR-STATE
DISPUTE SETTLEMENT, PUBLIC CONSULTATION: 16 MAY–23 JULY 2012, at 37–43 (2012), available
at http://www.oecd.org/dataoecd/61/29/50291642.pdf (section II.E on third-party financing of
investor-state dispute settlement); Gustavo Laborde, The Case for Host State Claims in Investment
Arbitration, 1 J. INT’L DISP. SETTLEMENT 97 (2010); Eric de Brabandere & Julia Veronika Lepeltak,
Third Party Funding in International Investment Arbitration (Grotius Ctr., Working Paper No.
2012/1, 2012), available at http://ssrn.com/abstract=2078358; Willem H. van Boom, Third-Party
Financing in International Investment Arbitration (Dec. 31, 2011) (unpublished manuscript),
available at http://ssrn.com/abstract=2027114.
106 See generally ABA WHITE PAPER, supra note 18 (section on who can direct the legal
representation).
107 See Molot, supra note 8.
108 See, e.g., United Paperworkers Int’l Union, AFL-CIO v. Misco, Inc., 484 U.S. 29, 42 (1987)
(“A court’s refusal to enforce an arbitrator’s award under [an arbitration] agreement because it is
contrary to public policy is a specific application of the more general doctrine, rooted in the
common law, that a court may refuse to enforce contracts that violate law or public policy.”).
109 See supra note 3 for the scope of the types of third-party funding addressed in this Article.
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The second reason why existing third-party funding regulations
generally adopt a piecemeal approach is that there is no consensus
regarding whom to regulate—attorneys, clients, or funders—or how to
regulate them—whether via statutes, case law, procedural rules, ethical
rules, or no regulation at all. 110 By contrast, regulating interactions
between the actors solves the problem of determining which actors to
regulate or what behavior to regulate. Each of the three categories set
forth in this Article (transactional, procedural, and ethical) involve the
actions of all three of the actors (funder, attorney, and client) in the
types of third-party funding arrangements addressed in this Article.111
The transactional category relates to the actors’ behaviors when
negotiating the funding arrangement. The procedural category relates to
the actors’ behaviors while resolving the underlying dispute and
enforcing the result. The ethical category relates to how the actors
perceive and exploit each other’s interests, incentives, vulnerabilities,
weaknesses, and levels of bargaining power. This covers all actors and
virtually all types of behaviors possible in the types of third-party
funding addressed in this Article. 112
The third reason why existing third-party funding regulations
generally adopt a piecemeal approach is that the majority of the current
methods of regulation address only one or two aspects of the funding
issue at a time. 113 Furthermore, the existing regulations of actors or
conduct do not interconnect or “talk to” one another, thereby inviting
loopholes through which unwanted behavior can slip. Regulating only
one single aspect at a time—transactional, procedural, or ethical—can
lead to unintended consequences and may further skew the regulatory
results.
If we regulate only the transaction, then the funder may simply
restructure the transaction so that its involvement in the dispute will not

110 See generally NIEUWVELD & SHANNON, supra note 3, at 144–59 (fifty-one-jurisdiction
survey of U.S. jurisdictions revealing that statutes, case law, and attorney ethics opinions are
among the devices used by various jurisdictions that regulate, or do not regulate, third-party
funding).
111 See supra note 3 for the scope of the types of third-party funding addressed in this Article.
112 See supra note 3 for the scope of the types of third-party funding addressed in this Article.
113 See, e.g., NIEUWVELD & SHANNON, supra note 3, at 144–59 (presenting a state-by-state
survey of the laws regarding third-party funding, including all fifty states and the District of
Columbia, most of which addresses only whether a funding arrangement is legal or illegal in that
state, which relates to the transaction only); Blunk, supra note 7 (describing the statutes in Maine,
Ohio, Nebraska, and Oklahoma that address the transaction and a little of the ethics, but not the
procedure); Morton, supra note 7 (describing Tennessee’s statute addressing only the transaction,
as well as proposed legislation in other states); Merzer, supra note 9 (describing proposed
legislation in ten states in the United States addressing various rate caps and individual
restrictions on third-party funders relating to the transaction only).
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appear to fall within the regulated area. 114 For example, funders
currently structure funding arrangements in ways that avoid
transactional regulations on traditional loans, such as prohibitions on
usurious interest rates. 115 Funders could come up with new, creative
arrangements to keep their deals from falling within whatever
transactional definition legislators designate. If we regulate only the
procedure, then in many states within the United States that expressly
prohibit funder control over the legal representation, funders will
simply remain in the shadows where they will be invisible or will appear
to remain at arm’s length. Nevertheless, the transaction documents may
contain, for instance, a valid clause that directly affects procedural
issues, such as the funder reserving the right to approve settlement
agreements or to remove and replace the legal counsel. 116 In many states
within the United States, it is legal for a funder to make an agreement
with the client restricting the attorney’s legal representation that
attorney ethics rules would prohibit the attorney from making directly
with the client. 117 If we regulate only the ethics, then we can regulate
only the attorneys through their professional ethics rules under the
threat of sanctions or disbarment, because the few ethical duties
currently placed on clients and the fewer placed on funders are not
weighty enough to shape their behavior. 118 For example, in a few
jurisdictions, individual funders or groups of funders have placed
ethical duties on themselves through a voluntary code of conduct, or

114 See generally NIEUWVELD & SHANNON, supra note 3, at 43–44 (discussing whether usury
restrictions apply to third-party funding in the United States); Martin, supra note 73; Steinitz &
Field, supra note 99.
115 See generally Steinitz & Field, supra note 99.
116 ABA WHITE PAPER, supra note 18, at 21 (“[T]he balance of policy considerations may be
different and the recipient of funding may be permitted to validly agree to limitations on rights he
or she would otherwise possess. For example, while a lawyer is not permitted to restrict the
client’s right to discharge counsel, the client’s contract with the supplier may restrict this right.
The validity of such a provision is a matter of state law and public policy and is beyond the scope
of this Informational Report.”).
117 Id.
118 See generally ABA WHITE PAPER, supra note 18 (an example of regulating attorneys
through the threat of sanctions or disbarment without regulating the conduct of funders or
parties); THE OFFICE OF THE LEGAL SERVS. COMM’R (AUSTL.), THE REGULATION OF THIRD PARTY
LITIGATION FUNDING IN AUSTRALIA—DISCUSSION PAPER (2012), available at
http://www.olsc.nsw.gov.au/agdbasev7wr/olsc/documents/pdf/regulation_of_third_party_
litigation_funding_march2012_part1.pdf [hereinafter AUSTRALIA OLSC PAPER]. A pending
proposed revision to Rule 1 of the Federal Rules of Civil Procedure would add a duty on the
parties to “construe[], administer[], and employ[]” the rules “to secure the just, speedy, and
inexpensive determination of every action and proceeding.” See COMM. ON RULES OF PRACTICE &
PROCEDURE OF THE JUDICIAL CONFERENCE OF THE U.S., PRELIMINARY DRAFT OF PROPOSED
AMENDMENTS TO THE FEDERAL RULES OF APPELLATE, BANKRUPTCY, CIVIL, AND CRIMINAL
PROCEDURE: REQUEST FOR COMMENT (2014), available at http://www.uscourts.gov/uscourts/
rules/preliminary-draft-proposed-amendments.pdf.
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best practices. 119 The author is unaware of any jurisdictions that place
ethical restrictions on third-party funding clients. Yet funders lament
that their own clients may try to renegotiate or rescind their funding
agreements if a win is within reach, because the winning clients may not
want to pay the funder as much as they had originally agreed. 120
II. A HARMONIZED REGULATORY APPROACH
Many observers fear that third-party funding will destroy the
integrity of our dispute resolution system. 121 Professor Bradley Wendel
discusses the “ick factor” as a means of explaining why people view the
idea of third-party funding as distasteful and third-party funders as
unsavory characters. 122 Similar criticisms have been leveled against the
legal profession. 123 However, lawyers are fully regulated in all three
categories. With respect to the transactional category, law firms are
regulated, and attorney retainer agreements have legal and ethical
requirements and restrictions in the Model Rules of Professional
Responsibility. 124 With respect to the procedural category, lawyers’
participation in litigation and arbitration is heavily regulated through
various rules of procedure and evidence. 125 With respect to the ethical
category, lawyer ethics are also heavily regulated through the state
versions of the Model Rules of Professional Responsibility and state bar
119 In
the United States, there is the AM. LEGAL FIN. ASS’N (ALFA),
http://www.americanlegalfin.com/IndustryBestPractices.asp, and in the United Kingdom there is
the ASS’N OF LITIG. FUNDERS (ALF), http://associationoflitigationfunders.com/code-of-conduct.
Both organizations have issued codes of conduct for their members. Individual funders also have
best practices and codes of conduct. For example, Bentham IMF, a subsidiary of IMF (Australia)
Ltd., recently publicly released a code of best practices for itself. See BENTHAM IMF, CODE OF BEST
PRACTICES (2014), available at http://www.benthamimf.com/docs/default-source/defaultdocument-library/code-of-best-practices-final-10-01-14.pdf?sfvrsn=2.
120 See supra note 19.
121 See supra note 84.
122 See CATHERINE A. ROGERS, Gamblers, Loan Sharks, and Third-Party Funders, in ETHICS IN
INTERNATIONAL ARBITRATION (2014). See generally W. Bradley Wendel, Alternative Litigation
Finance and Anti-Commodification Norms, 63 DEPAUL L. REV. 655, 657 (2014).
123 See, e.g., Marc Galanter, The Faces of Mistrust: The Image of Lawyers in Public Opinion,
Jokes, and Political Discourse, 66 U. CIN. L. REV. 805 (1998); Michael Rappaport,
COMMENTARY: Nobody Likes a Lawyer Until They Need One, LAW. WKLY. (Toronto) (Feb. 22,
2008), http://www.lawyersweekly.ca/index.php?section=article&articleid=625; Kellie Schmitt, Are
TV Shows to Blame for Distrust of Lawyers?, RECORDER (Feb. 19, 2008),
http://www.therecorder.com/id=900005560221/Are-TV-Shows-to-Blame-for-Distrust-ofLawyers?slreturn=20140122173142; Rachel M. Zahorsky, It’s Not Just Money Fears Blocking
Access to Legal Help; Lawyer Distrust Is Growing, A.B.A. J. (Dec. 1, 2012, 9:20 AM),
http://www.abajournal.com/magazine/article/its_not_just_money_fears_blocking_access_to_
legal_help_lawyer_distrust_is_g.
124 See generally MODEL RULES OF PROF’L CONDUCT.
125 See FED. R. CIV. P. 11 & 37 (sanctioning attorney misconduct with respect to court filings
and discovery).
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licensing entities. 126 Thus, while society may still view lawyers
negatively, overall, the network of regulations surrounding lawyers will
help protect society and dispute resolution from bad lawyering and will
punish offenders appropriately. Similarly, the categorized regulatory
approach described in this Article will help protect society and dispute
resolution from bad funding arrangements and bad funders.
The United States faces the challenge of having a patchwork of subnational states that have varying degrees of regulation of third-party
funding. 127 Some observers in the United States have posited that
national-level regulations would be most beneficial in the United States,
because much of funding crosses state boundaries, and it is currently
unclear which state’s laws would apply to such a situation. 128 Yet,
individual states have a constitutional right to choose disparate state
legislation and state court practices, as long as the states’ exercise of that
right does not conflict with the U.S. Constitution. 129
The categorized regulatory standards presented in this Article
would work for either approach. Model legislation and model court
rules could illustrate the regulatory standards that states could
voluntarily adopt or reject. Alternatively, federal legislation and federal
court rules could set the baseline upon which states could build and
tailor their laws. A third option would be to employ regulatory
standards at both the state and federal levels. For example, in
arbitration, the Federal Arbitration Act and individual state arbitration
laws are both applicable to arbitration proceedings taking place in the
United States. 130
Regulations within each of the three categories described in this
Article—transactional, procedural, and ethical—should employ
common, harmonized regulatory standards, instead of piecemeal ones.
In particular, categorized regulatory standards are the best approach to
cultivating transparency and certainty in the third-party funding
industry while dispelling mistrust and fear of the involvement of
funders in dispute resolution. Categorized regulatory standards would
be appropriate for every jurisdiction that allows funding, even though
each jurisdiction has different policies and regulations for attorneys,
See generally MODEL RULES OF PROF’L CONDUCT, supra note 124.
NIEUWVELD & SHANNON, supra note 3, at 144–59 (presenting a state-by-state survey of the
laws regarding third-party funding, including all fifty states and the District of Columbia).
Currently four states have statutes that regulate third-party funders directly through registration
requirements and mandatory disclosure to potential customers, but those regulations are not
comprehensive. See Blunk, supra note 7.
128 See, e.g., Shaltiel & Cofresi, supra note 8; Estevao, supra note 95.
129 See U.S. CONST. art. VI, cl. 2.
130 See generally Victoria Shannon, Comparing the Federal Arbitration Act and the UNCITRAL
Model Law on International Commercial Arbitration, in INTERNATIONAL ARBITRATION IN THE
UNITED STATES (Laurence Shore et al. eds., 2015) (forthcoming) (on file with author until book is
published).
126
127
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transactions, and litigation. Each jurisdiction and legal system can tailor
each of the categories to its needs. In the realm of arbitration, arbitral
rules, institutions, and guidelines can be the regulatory vehicles for
implementing supervisory standards addressing the procedural and
ethical categories of third-party funding. 131 In all arbitration cases, the
national legal rules chosen as the law(s) applicable to the contract(s) that
make up the funding arrangement would govern the structure,
contours, and validity of funding transactions. 132 Cross-border
collaboration on developing general principles for regulating third-party
funding will ensure that various jurisdictions will become familiar with
the rules of other jurisdictions. 133 In addition, local courts will learn
what rules to apply in a proceeding to recognize, enforce, vacate, annul,
or set aside a funded foreign arbitral award.
In addition to fostering cross-border collaboration on regulatory
goals and ideals, categorized regulatory standards would dramatically
simplify the regulatory landscape for third-party funding. As explained
in Part II.B below, the transactional, procedural, and ethical categories
apply to both consumer and commercial third-party funding because of
significant overlapping issues present in both types of funding. 134 In
addition, regulators can address distinctions between consumer and
commercial funding with nuanced regulation within each of the three
categories.
First, with respect to the transactional category, virtually all
funding arrangements are comprised of one written contract or a
network of written contracts. 135 Contract law derives from national or
state laws, regardless of the forum for dispute resolution, the type of
131 The international arbitration community is currently addressing this issue through the
Third-Party Funding Task Force, see ICCA Projects: Third-Party Funding, supra note 14, in hopes
of devising a set of guidelines or rules for the practice. In addition, the International Bar
Association (IBA) revised its Guidelines on Conflicts of Interest in International Arbitration in
October 2014 to address potential arbitrator conflicts of interest due to the participation of a
third-party funder, taking into account the advice and input of the Third-Party Funding Task
Force. INT’L BAR ASS’N, IBA GUIDELINES ON CONFLICTS OF INTEREST IN INTERNATIONAL
ARBITRATION (2014), available at http://www.ibanet.org/Publications/publications_IBA_guides_
and_free_materials.aspx.
132 See generally Stephen K. Huber, Arbitration and Contracts: What are Law Schools
Teaching?, BEPRESS LEGAL SERIES (2003), http://law.bepress.com/cgi/viewcontent.cgi?article=1059
&context=expresso (reviewing the major case law, statues, and restatements relating to contract
law and arbitration law in the United States).
133 The Task Force on Third-Party Funding in International Arbitration is an example of
cross-border collaboration on developing general principles for regulating third-party funding.
See ICCA Projects: Third-Party Funding, supra note 14. Task Force members include attorneys,
clients, funders, academics, arbitral institutions, and government representatives from around the
world. Id.
134 See supra note 3 for the scope of the types of third-party funding addressed in this Article,
and infra Part II.B regarding the overarching concerns common to both consumer and
commercial types of funding.
135 See infra Part III.A.1, describing the network of agreements in the transactional category.
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client, or the amount in dispute. The parties choose the substantive law
applicable to the funding contract(s), or if they fail to do so, the judge or
arbitrator will determine the substantive law if there is a dispute about
the funding arrangement. 136 Since all funding arrangements are
borrowing from national law regarding contract law and the law of
transactions, resolving any dispute about the third-party funding
contract or transaction would require the application of national law
principles.
Second, with respect to the procedural category, all third-party
funding of dispute resolution is funding either litigation or arbitration,
and many funders fund cases involving both types of dispute resolution
simultaneously. 137 The funder’s participation affects the procedure of
the litigation or the arbitration, even though the funder is not
specifically “on record” with the court or arbitral tribunal. 138 The
litigation or arbitration procedural rules govern the participation of all
non-party actors, such as attorneys, experts, witnesses, and amici
curiae. 139
For litigation, national legal rules govern court procedures in all
jurisdictions. 140 While arbitration, on its face, may seem to be wholly
separate from litigation and beyond the reach of national laws, this is a
misconception. There are several essential and existential links between
litigation and arbitration. Resolving a contractual dispute through either
arbitration or litigation requires the arbitrator or judge to apply the
substantive law chosen by the parties to govern the legal relationship
memorialized in the contract. 141 Although arbitration has its own
separate procedural rules, certain rules and laws of the procedural seat

136 See, e.g., Vitek Danilowicz, Choice of Applicable Law in International Arbitration, 9
HASTINGS INT’L & COMP. L. REV. 235 (1986).
137 Third-party funders only fund litigation and arbitration because funders need a result that
is enforceable in court in order to ensure that they will be able to collect the award or legal costs—
in jurisdictions with a rule that the loser pays the legal costs—from the losing party. While a judge
or arbitrator could convert a mediated settlement agreement into a judgment or award, there is
no guarantee that a judge or arbitrator would be willing to do so or that the parties would want an
enforceable result from mediation. Furthermore, a failure of the mediation process is essentially a
financial stalemate, and the parties must still incur the cost of litigating or arbitrating their
unresolved dispute. Funders are not attracted to pure mediation cases due to this uncertainty,
even though mediation is often far cheaper than litigation or arbitration. However, funders may
fund a case involving a multi-staged dispute resolution clause calling for mediation followed by
litigation or arbitration if the mediation is unsuccessful.
138 See supra note 100.
139 Examples include the Federal Rules of Civil Procedure, the Federal Rules of Evidence, and
the various rules of arbitration procedure promulgated by arbitration institutions.
140 See supra note 139.
141 See, e.g., ALAN REDFERN, J. MARTIN HUNTER, NIGEL BLACKABY & CONSTANTINE
PARTASIDES, REDFERN AND HUNTER ON INTERNATIONAL ARBITRATION § 3.94 (5th ed. 2009) (“It
is generally recognised that parties to an international commercial agreement are free to choose
for themselves the law (or the legal rules) applicable to that agreement.”).
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of the arbitration also govern various aspects of arbitral procedure. 142
For example, any party who seeks to compel arbitration or who seeks an
anti-arbitration junction may apply to a national court located at the
procedural seat of the arbitration. 143 A national court at the seat of
arbitration may also assist an arbitral tribunal with injunctions,
restraining orders, or subpoenas directed to parties to the arbitration or
to non-parties over whom an arbitrator has no power. 144 A national
court at the seat of arbitration is the only place where a party may annul,
vacate, or set aside an arbitral award. A court may decide to annul,
vacate, or set aside an arbitral award for a public policy reason based on
the laws of its jurisdiction, which may include a prohibition on thirdparty funding in the jurisdiction of the seat of arbitration. 145
Furthermore, if the parties do not voluntarily comply with the award,
then enforcing an arbitral award in any jurisdiction around the world
requires an application to a national court. 146 Thus, arbitration cannot
exist without litigation.
Furthermore, arbitration cannot exist without procedural and
evidentiary concepts and rules that national legal systems promulgate.
Arbitration often borrows evidentiary and privilege rules from national
laws, such as the applicable rules on waiver of evidentiary privileges,
which are of particular importance to third-party funding
arrangements. 147 The parties can choose any rules of evidence that they
prefer to govern their arbitration proceedings. 148 Even if the parties
fashion their own evidentiary processes, the terms that they will use to
describe their processes—briefs, witnesses, memorials, submissions,
experts, motions, hearings, and so on—are all terms borrowed from
litigation and generally have the same meaning in arbitration. Arbitral
institutions use those exact same litigation terms in their rules of arbitral
procedure, so that attorneys from litigation backgrounds around the
world will understand their meanings. Litigation and arbitration are
inextricably intertwined. Regulating the funding of each procedure
using disparate regulatory standards, at best, would be duplicative and,

142 See generally William W. Parka, National Law and Commercial Justice: Safeguarding
Procedural Integrity in International Arbitration, 63 TUL. L. REV. 647 (1989).
143 Id.
144 Id.
145 See supra note 108.
146 See, e.g., 9 U.S.C. §§ 9, 207 (Federal Arbitration Act sections on enforcing arbitration
awards).
147 See generally Klaus Peter Berger, Evidentiary Privileges: Best Practice Standards versus/and
Arbitral Discretion, 22 ARB. INT’L 501 (2006); Richard M. Mosk & Tom Ginsburg, Evidentiary
Privileges in International Arbitration, 50 INT’L & COMP. L.Q. 345 (2001); Jack M. Sabatino, ADR
as “Litigation Lite”: Procedural and Evidentiary Norms Embedded Within Alternative Dispute
Resolution, 47 EMORY L.J. 1289 (1998).
148 See supra note 147.
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at worst, may lead to serious conflicts and confusion due to arbitration
borrowing so many rules and concepts from litigation already.
Third, with respect to the ethical category, conflicts of interest may
arise during the negotiation of third-party funding arrangements 149 or
because of the participation of repeat-player funders, decisionmakers,
and attorneys. 150 Attorneys must follow the ethical rules of the bar(s) in
which they are licensed to practice, regardless of whether their client’s
case is a litigation or arbitration matter. 151 National licensing entities
and courts are the bodies that carry out attorney sanctions even if the
attorney’s ethical violation took place in an arbitration. 152 National laws
and ethics rules also govern conflicts of interest of judges. 153 Arbitral
rules of procedure and international guidelines for arbitrator conflicts of
interest borrow heavily from the national legal principles regarding
conflicts of interest of judges. 154 Thus, the overall goals of the ethics
rules are nearly the same in both litigation and arbitration, and very
similar ethical problems arise in third-party funding in both fora.
Categorized regulatory standards would be especially helpful since
there is a “revolving door” whereby arbitrators serve as attorneys and
then serve again as arbitrators, or may serve in both roles
simultaneously in different cases. 155 Similarly, judges carry conflicts of
interest with them from when they once served as legal counsel, and a
judge’s conflicts of interest from serving as counsel and on the bench
will be pertinent when serving as an arbitrator after retiring from the
bench. 156 Academics who serve as arbitrators or legal counsel also have
the same duty to disclose connections that may give rise to conflicts of
interest. 157 All members of the legal profession should be required to
actively record and disclose any interactions with a third-party funder
that they have at any point during their legal career. To do otherwise
could lead to devastating results, such as the challenge or removal of an
See supra note 3 for the scope of the types of third-party funding addressed in this Article.
See, e.g., Jennifer A. Trusz, Note, Full Disclosure? Conflicts of Interest Arising from ThirdParty Funding in International Commercial Arbitration, 101 GEO. L.J. 1649 (2013).
151 See, e.g., ABA WHITE PAPER, supra note 18; Growing Trend of Third-Party Litigation
Funding Creates Mixed Opinions, JAMS DISP. RESOL. ALERT (JAMS, Irvine, Cal.), Spring 2012, at
1–2 [hereinafter Growing Trend] (discussing the New York City Bar Association ethics opinion
on third-party financing issued in June 2011).
152 See, e.g., Catherine A. Rogers, Context and Institutional Structure in Attorney Regulation:
Constructing an Enforcement Regime for International Arbitration, 39 STAN. J. INT’L L. 1 (2003);
Steven C. Bennett, Who is Responsible for Ethical Behavior by Counsel in Arbitration, DISP. RESOL.
J., May–July 2008, at 38.
153 See, e.g., MODEL CODE OF JUDICIAL CONDUCT (2011).
154 See, e.g., INT’L BAR ASS’N, supra note 131.
155 See, e.g., Joseph R. Brubaker & Michael W. Kulikowsky, A Sporting Chance? The Court of
Arbitration for Sport Regulates Arbitrator-Counsel Role Switching, 10 VA. SPORTS & ENT. L.J. 1, 7–
11 (2010).
156 See supra note 153.
157 See, e.g., INT’L BAR ASS’N, supra note 131.
149
150
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arbitrator—which causes delay in resolving the dispute and increases
the cost of resolving the dispute—or annulment of an award on the
grounds of lack of arbitrator independence. 158 If a conflict of interest
arises involving a judge, the judge will have to recuse herself, and the
parties may have to start litigating again from the beginning. 159 An
affirmative duty to manage ethics and conflicts of interest throughout
the life cycle of a member of the legal profession is necessary to prevent
those costly consequences. 160
For the foregoing reasons, categorized regulatory standards will
provide a universal baseline for the behavior of the actors—i.e., funders,
attorneys, and parties—within the three categories that describe their
third-party funding relationships—i.e., the transactional, procedural,
and ethical categories. 161 The following Sections in this Part describe the
most useful regulatory standards for third-party funding in each of
those categories. The Article calls for a high level of regulatory
coordination that may seem idealistic, but we have been able to achieve
high levels of regulatory coordination for several other sectors,
including legal services, bankruptcy, law enforcement, insurance, and
accounting services. Thus, with a concerted effort, effective regulatory
coordination is achievable for third-party funding as well.
A.

The Transactional Category

The transactional category of regulatory standards centers around
three main observations: that the funder, client, and attorney enter into
a network of agreements that make up the funding transaction; that the
funder sees its financial outlay as an investment; and that the funder and
client view the claim as an asset that can be valued and, potentially,
transferred. 162 The United States already heavily regulates traditional
investments, such as stocks and bonds, as well as the assignment and
transfer of legal rights to property and the liquidation of assets during
bankruptcy. Regulating the litigation funding transaction as an
investment or asset class would be within the realm of existing
transactional regulatory goals.
See id. and infra note 280, regarding grounds for annulling an arbitration award.
See supra note 153.
160 See ABA WHITE PAPER, supra note 18.
161 See supra note 3 for the scope of the types of third-party funding addressed in this Article,
and infra Part II.A regarding the overarching concerns common to both consumer and
commercial types of funding.
162 See Mick Smith, Mechanics of Third-Party Funding Agreements: A Funder’s Perspective, in
NIEUWVELD & SHANNON, supra note 3, at 19–37 (discussing the processes for negotiating a
commercial litigation funding agreement and case due diligence). Note that this citation refers to
Chapter 2 of the book, which was written by Mick Smith, Co-Founder and Partner of Calunius
Capital, a third-party funder based in the United Kingdom.
158
159
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The Network of Agreements

While a consumer funding agreement may be contained within a
single contract, a commercial funding arrangement is typically a
network of interconnected contracts with various purposes. 163 Each
contract within the network represents a different type of relationship
and obligation between the parties to that agreement. 164 This is one
reason why it is more effective to regulate the interactions in litigation
funding rather than the actors.
A commercial funding arrangement is typically comprised of a
litigation finance agreement and several ancillary agreements. 165 A
litigation finance agreement typically contains several provisions,
particularly if the client is a corporate entity. The financial terms of the
funding arrangement outline the maximum investment by the funder,
the expected return, how the return changes depending on the time to
resolution, the budget for the legal expenses, and other related financial
issues. 166 The due diligence provisions govern the period of time during
which the funder will review the client’s evidentiary support of its case
as well as the client’s internal financial documents. 167 The funder often
retains its own separate legal counsel to conduct this investigation, and
this process may take several weeks or several months. 168 The funder
will also likely research the opposing party in the case, particularly if
funding the claimant, in order to determine the likelihood of being able
to compel the opposing party to pay if the funded party wins. 169 If the
opposing party is essentially judgment-proof—either “can’t pay”
(insolvent) or “won’t pay” (recalcitrant)—the funder is unlikely to fund
the case. 170 The exclusivity provisions prevent the client from
approaching several different funders simultaneously to shop around
for the best terms. For non-recourse funding to a claimant, the funder
may have a contractual right to (but not a security interest in) the
proceeds of the case. 171 The definition of “proceeds” from the case will
likely contemplate both settlement and winning the claimant’s case. 172
The priority agreement governs the order in which the various
stakeholders are paid, typically starting with returning the funder’s
initial investment and paying the funder’s return, then paying the
163
164
165
166
167
168
169
170
171
172

See id.
See id.
See id.
See id.
See id.
See id.
See id.
See id.
See id.
See id.
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insurer (if an insurer is involved) any contingent premiums, then paying
the attorneys any contingent or conditional fees (because the funder has
already been paying the base attorney fees and evidentiary expenses
throughout the case), and ending with the client receiving the
remainder of the proceeds. 173 The priority agreement may also link to a
standstill agreement, which ensures that the funded client’s shareholders
or other creditors do not take priority over the funder in receiving the
proceeds, especially if the underlying client is seeking funding due to its
own insolvency. 174 The termination provisions give both the funder and
the client terms and procedures to exit if either of them no longer
wishes to continue the arrangement. 175 The agreement will normally
contain confidentiality and privilege agreements in an effort to preserve
any evidentiary privileges that may exist over information disclosed to
the funder. 176 These provisions may or may not be effective, depending
on how the jurisdiction in which the litigation or arbitration is pending
views disclosures to third-party funders. The attorney retainer is
typically an agreement between the funded client and the attorney,
unless the funder has taken an assignment of the claim, in which case
the funder would be the attorney’s direct client. 177 The attorney retainer
may cap the dollar amount of attorney fees that the funder is willing to
pay. 178 The funder may require an adverse costs or litigation expenses
insurance policy to cover paying costs to the winning party if the funded
client loses in a jurisdiction with a “loser pays” rule. 179 In some
jurisdictions, a court or arbitrator may directly require the funder to pay
security for costs, regardless of the terms of the funding arrangement. 180
This is just an overview of the various agreements involved in a
funding transaction, as there are many other detailed provisions
involved. There are also many crucial aspects of the case that are
unknown at the time the funding agreement is negotiated, because
presumably the client has not yet received any key evidence or
information from the opposing side. The funding arrangement will try
to build in some contingencies regarding potential unknowns, but, of
course, it is impossible to predict all of the possibilities. This uncertainty
is likely one of the factors that leads to unscrupulous behavior by clients
who refuse to follow the agreed terms, or by funders who try to
withdraw or cut off funding prematurely when they feel the investment
is no longer profitable.
173
174
175
176
177
178
179
180

See id.
See id.
See id.
See id.
See id.
See id.
See id.
See supra note 101 and accompanying text.
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Regulating the negotiation of the transactional elements is crucial
because the transaction is the script that defines the roles for the actors
in the ensuing drama as the case progresses on the litigation or
arbitration stage. If the roles are ill defined, or if one party (usually the
client) feels that it was not adequately able to bargain, then the
temptation to rescind or renegotiate the agreement may arise as the case
progresses, destroying trust and making the entire dispute resolution
system more expensive and unstable. Regulators must uphold the
parties’ freedom of contract while also ensuring that the contract terms
are not so onerous or precarious that unhappy litigants or funders
jeopardize the dispute resolution system. Providing basic rules for
funding agreements, while leaving wide latitude for negotiation and
customization, will also increase public trust in third-party funding,
particularly in cases involving individuals as parties.
2.

Funding as an Investment, Not a Loan

Financial investments are necessarily transactional in nature, as
they involve an outlay of money at the outset by the investor and an
expectation of a return of that money plus some additional amount of
money at some point in the future. This same description, however, also
applies to a loan, and usury statutes protect borrowers from excessive
interest rates. Why is third-party funding an investment rather than a
loan, and why should usury statutes not apply?
There are several reasons why litigation funding is an investment
rather than a loan. First, there is no absolute obligation for the funded
client to repay the litigation funder. 181 If the client is the claimant, the
client must only repay the funder if the client wins the case. 182 If the
client is the defendant, the premium payments end as soon as the case
settles, and if the defendant loses, the funder will not receive a success
fee or bonus. 183 Second, litigation funding is non-recourse, meaning that
if the client loses the case, the funder cannot pursue the client’s other
assets unrelated to the litigation to gain satisfaction. 184 Third, the funder
See supra Part I.B.
See supra Part I.B.
183 See, e.g., Bernardo M. Cremades, Jr., Third Party Litigation Funding: Investing in
Arbitration, TRANSNAT’L DISP. MGMT., Oct. 2011, at 16–25 (discussing several arrangements for
defense-side funding in which the funder is only paid if the defendant/respondent wins the case).
184 See, e.g., N.Y.C. Bar Comm. on Prof’l Ethics, Formal Op. 2011-2 (2011), available at
http://www.nycbar.org/ethics/ethics-opinions-local/2011-opinions/1159-formal-opinion-2011-02
(“This opinion addresses non-recourse litigation loans, i.e., financing repaid by a litigant only in
the event he or she settles the case or is awarded a judgment upon completion of the litigation.
Under these arrangements, financing companies advance funds that will be reimbursed, if at all,
solely from any proceeds of the lawsuit.” (emphasis added)); Stuart L. Pardau, Alternative
Litigation Financing: Perils and Opportunities, 12 U.C. DAVIS BUS. L.J. 65, 66 (2011) (“The
181
182
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is taking on more risk than a traditional collateral-based lender;
therefore, the funder is seeking a much higher rate of return than a
traditional lender. This is not a unique concept. For example, an
unsecured credit card typically carries more risk than a secured loan, so
regulations tolerate much higher interest rates on unsecured credit cards
than allowed even on subprime mortgages, which are backed by
collateral. Similarly, as mentioned above, funders structure their
agreements to avoid classification as loans in order to avoid the caps
that usury laws place on interest rates for mortgages and credit cards. 185
Fourth, distancing funding even further from a loan, funders are
taking on even more risk than unsecured credit cards because the credit
card agreement is a bilateral transaction, while funding is a multilateral
transaction. The credit card issuer and the debtor are making an
agreement based on a promise by the debtor that she will repay the
credit card charges at regular intervals. 186 There is no third-party
involved, and whether the debtor pays or not is based entirely upon the
debtor’s own choices. By contrast, the funder and the client are making
an agreement based on what a judge or arbitrator will do at some future
unknown date or on whether the client and the other side will settle at
some future unknown date. Thus, in a funding arrangement, there is a
reliance upon at least one additional actor (the judge or arbitrator) and
possibly two (the judge or arbitrator and the opposing party), which
greatly increases the amount of risk in the transaction. 187 Fifth, there is
an asymmetry of information, because at the commencement of the
funding arrangement, the funder and client typically do not yet have
access to documents or evidence from the other side, so they cannot be
completely sure of the likelihood of winning on the merits or settling the

arrangement typically is characterized as a ‘non-recourse’ loan; the ALF provider, or the ‘lender,’
has no claim for repayment if the lawsuit results in an award less than the money lent.” (emphasis
added)).
185 See supra note 114 and accompanying text; infra Part III.A.2.
186 See, e.g., Oren Bar-Gill & Elizabeth Warren, Making Credit Safer, 157 U. PA. L. REV. 1
(2008); Angela Littwin, Beyond Usury: A Study of Credit-Card Use and Preference Among LowIncome Consumers, 86 TEX. L. REV. 451 (2008); Eric A. Zacks, Unstacking the Deck? Contract
Manipulation and Credit Card Accountability, 78 U. CIN. L. REV. 1471 (2010).
187 This also makes the transaction resemble a trilateral credit default swap, where the funder is
the swap seller and the client is the swap buyer, but the funder’s payments go to the attorney
instead of the client. The contingent “default” is whether the client will win or lose the case, which
depends on the actions of the decisionmaker and the other side with respect to settlement or
adjudication of the dispute. For a general overview of the credit default swap phenomenon, see
generally Kristin N. Johnson, Things Fall Apart: Regulating the Credit Default Swap Commons, 82
U. COLO. L. REV. 167 (2011); Douglas B. Levene, Credit Default Swaps and Insider Trading, 7 VA.
L. & BUS. REV. 231 (2012); Frank Partnoy & David A. Skeel, Jr., The Promise and Perils of Credit
Derivatives, 75 U. CIN. L. REV. 1019 (2007); Robert F. Schwartz, Risk Distribution in the Capital
Markets: Credit Default Swaps, Insurance and a Theory of Demarcation, 12 FORDHAM J. CORP. &
FIN. L. 167 (2007); Daniel Hemel, Comment, Empty Creditors and Debt Exchanges, 27 YALE J. ON
REG. 159 (2010).
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case. Under these circumstances, one can see why it is not reasonable to
subject funders to the exact same restrictions as traditional lenders. 188
Instead, the funder and client view the funder’s money as an
investment, and a variety of factors determine the rate of return on that
investment. As such, unlike a credit card agreement or a mortgage in
which the debtor knows at any given time the amount of principal
owed, the value of a funding arrangement changes over time based on
the actions taken and information gleaned during the course of the
litigation or arbitration. The funder buys the right to receive a portion of
the eventual value of the litigation and continues to put money into that
investment in hopes that, in the future, it will be worth far more than
the initial investment. Funders are not seeking to break even, so they
will only invest if they calculate that they have a good chance of
receiving a multiple of their investment in addition to a return of their
initial capital contribution. 189 In fact, the funder often calculates its rate
of return as a multiple of the amount invested rather than a percentage
of the amount recovered. 190 This also distinguishes the funder’s
investment from a contingent attorney’s fee, which is usually a
percentage of the amount recovered by the client, subject to the
regulatory caps set forth in the ethical or procedural rules in nearly all
jurisdictions that allow contingency, conditional, or success fees. 191
Finally, there are no defense-side attorneys paid on contingency,
whereas funders are able to offer contingent defense-side funding to
their clients. The funder pays the defendant’s legal expenses, and the
funding arrangement involves periodic payments from the defendant to
the funder, sometimes with a success payment if the defendant wins the
case. 192 Defense-side funding is most prevalent in Europe, where it is
termed before-the-event insurance (if purchased before the dispute
arises), after-the-event insurance (if purchased after the dispute arises),
or litigation expenses insurance. 193 Defense-side funding has not yet
developed as an industry in the United States for reasons that are
See generally Steinitz & Field, supra note 99; Merzer, supra note 9.
See supra Part II.A.1.
190 See supra Part II.A.1.
191 There is an extensive body of literature on attorney contingency fees, the discussion of
which is beyond the scope of this Article. See, e.g., Lester Brickman, The Market for Contingent
Fee-Financed Tort Litigation: Is It Price Competitive?, 25 CARDOZO L. REV. 65 (2003); Herbert M.
Kritzer, Seven Dogged Myths Concerning Contingency Fees, 80 WASH. U. L.Q. 739 (2002); Richard
W. Painter, Litigating on a Contingency: A Monopoly of Champions or a Market for Champerty?,
71 CHI.-KENT L. REV. 625 (1995); Ted Schneyer, Legal-Process Constraints on the Regulation of
Lawyers’ Contingent Fee Contracts, 47 DEPAUL L. REV. 371 (1998); Jeffrey D. Swett, Comment,
Determining a Reasonable Percentage in Establishing A Contingency Fee: A New Tool to Remedy an
Old Problem, 77 TENN. L. REV. 653 (2010); Angela Wennihan, Comment, Let’s Put the
Contingency Back in the Contingency Fee, 49 SMU L. REV. 1639 (1996).
192 See supra note 56.
193 See supra note 56.
188
189
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beyond the scope of this Article. 194 All of the aforementioned
transactions involve a funder’s investment, rather than a loan.
Nevertheless, in situations in which third-party funding is classified
as a loan—which, arguably, is an incorrect classification—courts often
choose to apply statutory protections against usury when evaluating the
funding arrangement. Usury is the act of charging or receiving a greater
interest rate or rate of return on a loan of money than the law allows. 195
Historically, usury laws were intended to protect consumer borrowers
from predatory lending or otherwise excessive interest payments. 196 The
presence of a loan is the key element of the definition of usury that
raises potential issues with respect to third-party funding; yet, courts in
various jurisdictions disagree as to whether third-party funding
constitutes a loan. 197
On the one hand, most third-party funders would only agree to pay
for a client’s representation after they have calculated with reasonable
certainty that they will likely recover the amount of their investment
plus some extra funds. The funder’s expectation of a return of its capital,
plus some extra funds as profit, resembles a lender’s expectation of the
return of the initial loan amount plus interest. On the other hand, the
third-party funding client’s obligation to repay the funds is conditioned
on recovering money in the case. Thus, unlike a loan, the client does not
have an absolute obligation to repay the funder or provide the funder
with a profit if the client does not recover any funds. In addition, there
are no installment payments in plaintiff-side third-party funding
arrangements. 198 Whether a third-party funding agreement is classified
as a loan in a particular jurisdiction is the key to determining whether
the doctrine of usury applies to third-party funding. 199 If the doctrine of
usury applies to third-party funding in a particular jurisdiction, then it
would likely make dispute funding a much less attractive investment
option in that jurisdiction.
Usury laws “materially predate contemporary business and legal
practices, and are, therefore, less than ideal frameworks with which to
analyze litigation finance.” 200 They are too haphazard and arbitrary to
constitute a solid means of regulating the third-party funding

See Molot, supra note 8.
Richmond, supra note 57, at 665.
196 Richmond, supra note 57, at 665–67; Swan, supra note 66, at 766 n.107.
197 McLaughlin, supra note 22, at 636; Richmond, supra note 57, at 665–67.
198 Defense-side funding may involve installment payments. See supra note 56 and
accompanying text.
199 NIEUWVELD & SHANNON, supra note 3, at 16, 130–32 (discussing how usury laws might
apply to third-party funding in the United States).
200 Rodak, supra note 8, at 510.
194
195
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industry. 201 In addition, many states consider third-party funding
contracts as investments rather than loans, so usury laws would not
apply. 202 Many states require that the borrower have an absolute
obligation to repay the funds in order for usury laws to apply. 203 It is
clear in third-party funding that the borrower does not have an absolute
obligation to repay the money advanced. Yet, the states disagree with
respect to the question of whether third-party funding constitutes a loan
for the purposes of usury statutes. 204 This ambiguity and confusion is
just one example of why the usury doctrine is not solid ground upon
which to regulate the third-party funding industry.
Furthermore, third-party funding is often mistakenly categorized
as predatory lending. 205 Predatory lending normally involves an
unconditional requirement to repay the principal amount loaned plus
the agreed interest rate, whereas traditional third-party litigation
funding is not lending at all, as discussed above. In addition, insolvent
companies often enter into transactions with funders that more
resemble a sale of a chose-in-action than a loan. 206 The sale of a chosein-action during bankruptcy proceedings is widely legal, even in
jurisdictions that prohibit traditional third-party funding of litigation. 207
Finally, funders are willing to take on more risk with respect to pending
litigation than traditional lenders, and thus, serve the needs of
defendants and parties that have difficulty obtaining traditional loans. 208
For the foregoing reasons, third-party litigation funding
transactions should be regulated as investments, not loans.
B.

The Procedural Category

The funder’s participation in litigation and arbitration not only
changes the outcome, but also changes the course of the proceedings
themselves. The participation of a third-party litigation funder may
determine whether a case is filed or whether an impecunious litigant can
201 Martin, supra note 73, at 90; Martin, supra note 7, at 77; Richmond, supra note 57, at 666–
67; Swan, supra note 66, at 783.
202 NIEUWVELD & SHANNON, supra note 4, at 28 (“In other words, dispute resolution funding
is an equity investment in the claim, not a full recourse loan provided to the claimant.”); Swan,
supra note 66, at 784; Barksdale, supra note 8, at 723; Rodak, supra note 8, at 512–13.
203 McLaughlin, supra note 22, at 637–38; Rodak, supra note 8, at 512 n.54.
204 Martin, supra note 7, at 58 & n.21, 59, 69 n.100.
205 Martin, supra note 7, at 63, 64 & n.73, 65, 67, 70; Lyon, supra note 8, at 577.
206 See, e.g., NIEUWVELD & SHANNON, supra note 3, at 73 (explaining that a third-party funder
may obtain control over an insolvent company’s “company property,” including legal claims,
under statutory powers of sale in Australia); id. at 227–31 (addressing the case law allowing the
sale of a chose-in-action during bankruptcy or liquidation proceedings in Hong Kong, where
third-party funding in domestic litigation is otherwise prohibited).
207 See supra note 206.
208 See Martin, supra note 73, at 94, 98–99.
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continue a pending case. The funder’s cash infusion may affect tactical
decisions regarding how the client’s side of the case is presented,
including which evidence and how much evidence is presented,
settlement negotiations and offers, what arbitrator the client chooses (if
arbitrator selection is allowed), and the choice (or replacement) of legal
counsel. 209 In addition, some arbitrators have noted that they may view
the fact that a funder is funding a party as a signal regarding the strength
of that party’s case, because the funder already thoroughly assessed that
party’s case when making its funding decision. 210 The arbitrator may
thus be more inclined to rule in favor of a funded party. 211 This is one
example of the potential negative consequences of unregulated
inequities in procedure when a funder is involved.
1.

Rules of Litigation and Arbitration Procedure

The role of funders in dispute resolution proceedings ranges widely
along a spectrum from jurisdictions that require funders to remain at
arm’s length from the underlying disputes to jurisdictions that allow
funders to control some aspect of the party’s legal representation. 212
Regardless of the stance taken in a particular jurisdiction, it is
undisputed that the funder plays a role in the dispute resolution as a
matter of procedure by influencing the actors that have a direct role in
the litigation—the attorneys, the client, the decisionmaker, and the
opposing party. Funders in many jurisdictions have operated in the
background, outside of the rules normally applied to the various roles in
litigation and arbitration. From a regulatory perspective, however, it is
better to find a way to acknowledge the funder’s influence and
memorialize it in our litigation and arbitration procedures. This will
provide checks and balances regarding the funder’s influence and will
put funders on notice regarding allowable and prohibited behaviors.
Courts and arbitrators may pull funders into the proceedings
directly or indirectly, even though funders do not have a defined role.
Some jurisdictions allow courts and arbitral tribunals to issue orders for
costs against funders or join funders as parties in cost proceedings, even
See, e.g., ROGERS, supra note 122.
See, e.g., Michael Abramowicz & Omer Alper, Screening Legal Claims Based on Third-Party
Litigation Finance Agreements and Other Signals of Quality, 66 VAND. L. REV. 1641 (2013). Also,
an attendee at the British Institute for International Comparative Law (BIICL) Investment Treaty
Forum event on October 24, 2013 stated that arbitrators may potentially be swayed by knowledge
that one side of the arbitration case has the support of a third-party funder. BRITISH INST. OF INT’L
& COMPARATIVE LAW, 21ST INVESTMENT TREATY FORUM PUBLIC MEETING: THE ECONOMIC AND
FINANCIAL ASPECTS OF INVESTOR-STATE ARBITRATION (2013), available at http://www.biicl.org/
files/6603_21st_itf_programme_-_final-_24_october_2013.pdf.
211 See supra note 210.
212 See supra Part I.
209
210
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if the funder has not agreed to jurisdiction or signed onto the
underlying arbitration agreement. 213 Under the doctrine of “personal
jurisdiction” in the United States, the act of funding court litigation may
create the “minimum contacts” that could subject the funder to the
personal jurisdiction of a court hearing a funded case or ruling on the
enforcement or annulment of a funded arbitral award. 214 Furthermore,
courts and arbitral tribunals may decide to exert jurisdiction over thirdparty funders under doctrines that allow jurisdiction over a nonsignatory to the arbitration agreement or the underlying contract who
has a financial interest in the outcome of the dispute. 215
Funders do not fit neatly into any of the typical roles outlined in
litigation or arbitration rules. Funders are intentionally not parties or
co-parties (in order to avoid liability), not legal counsel (although they
are often lawyers), not witnesses (although their participation may lead
to disclosures of privileged information to the opposing side in
jurisdictions that do not extend evidentiary privileges to disclosures
made to funders), not amicus curiae (since they do not make
submissions, although they certainly support the position of the funded
party in the case), and certainly not judges, arbitrators, courts, or
arbitral institutions (although they do make prima facie determinations
about the merits of the case that may determine whether the case
actually will proceed). A funder is also not a third-party beneficiary of
the parties’ original contract, because the funder cannot enforce the
funded party’s claim on its own, unless the funder purchases the claim
outright and becomes a party through assignment. 216 Unlike insurance
companies, litigation funders on the defense side intentionally avoid
becoming co-parties, so the insurance analogy does not quite fit either.
Most funders consider themselves investors, and an investor in
litigation or arbitration is a new animal indeed. Recognizing and
memorializing the funder’s role and influence in litigation and
arbitration rules is a step toward ensuring that funders are constructive
forces in dispute resolution processes.

See, e.g., supra note 101.
See, e.g., supra note 100.
215 See, e.g., supra note 100; see also J. Douglas Uloth & J. Hamilton Rial, III, Equitable Estoppel
as a Basis for Compelling Nonsignatories to Arbitrate—A Bridge Too Far?, 21 REV. LITIG. 593
(2002); Dwayne E. Williams, Binding Nonsignatories to Arbitration Agreements, 25 FRANCHISE L.J.
175 (2006); Alexandra Anne Hui, Note, Equitable Estoppel and the Compulsion of Arbitration, 60
VAND. L. REV. 711 (2007); Aubrey L. Thomas, Comment, Nonsignatories in Arbitration: A GoodFaith Analysis, 14 LEWIS & CLARK L. REV. 953 (2010).
216 See generally supra note 3, including the articles addressing assignment of claims.
213
214
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Rules of Evidence

The funder has a direct effect on the evidence presented in a case
based on the amount of funding it allows the attorney to spend for the
purpose of collecting, culling, and presenting evidence. 217 The funder
also conducts its own due diligence when determining whether to fund
a case and may hire separate legal counsel to conduct that due
diligence. 218 The funder asks the potential client for immense amounts
of information about the case, which for corporate clients may include
financial statements and background information about the client
itself. 219
The funder may also conduct research on the characteristics and
financial position of the client’s opponent in the case. 220 Public
corporations, governments, and government-owned corporations, are
relatively easy for funders to profile, because there is usually a wealth of
public information available about them. 221 In addition, governments
carry reputations for complying or not complying with court judgments
and arbitration awards, and those reputations are widely known around
the world. 222 Furthermore, case records involving governments, in both
litigation and arbitration, are relatively transparent and public, so
funders can easily assess the case history of a particular government and,
with a little extra digging, the government’s payment history as a losing
defendant in the past. 223 This is one reason why funding has increased in
the investment arbitration area, where funders are often funding
corporate claims against government respondents and—in some cases—
are funding government respondents as well. 224 The funder can also
typically find out a lot of information about large corporate defendants
217 See supra Part II.A.1, addressing the terms of the attorney retainer agreement in the
network of funding agreements.
218 See supra Part II.A.1, addressing the due diligence agreement in the network of funding
agreements.
219 See supra Part I.B (describing the information the funder seeks from the potential funding
client).
220 NIEUWVELD & SHANNON, supra note 3, at 4 (“The funder will analyze the strengths and
weaknesses of the claim or defense, the likelihood of success on the merits, and the ability to
recover from the assets of the losing party.”); id. at 29 (“Recovery—what is the credit standing of
the respondent? Do they have a presence in the OECD world which can be attached? Are they a
sovereign state adopting a ‘won’t pay’ policy? What is the size of the claim relative to the size of
the respondent?”); id. at 30 (“Third-party funders tend to divide respondents into two camps:
respondents worth pursuing (either because they have a history of paying or because they can be
compelled to pay through enforcement), and the rest.”); id. at 37 (“As discussed above, this
analysis may boil down to answering the question: ‘Based on current information, is there any
reasonable basis to believe that the respondent cannot be compelled to pay?’”).
221 See supra note 220.
222 See supra note 220.
223 See supra note 220.
224 See supra notes 33 and 105.
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that are normally subject to strict tax and financial reporting
requirements to their home government and to the company’s
shareholders. 225 Many of those records are public. 226 This is one reason
why funders will easily fund litigation or arbitration against solvent
insurance companies and multinational corporations, including mass
torts or class action cases in jurisdictions where funding is allowed in
those types of cases.
This information gathering phase is such an important part of the
funder’s decision regarding whether to invest in the case that there is
typically a due diligence agreement governing this process signed by the
funder and the client, as discussed above. 227 In addition, funders and
clients are increasingly signing confidentiality agreements in hopes of
preserving evidentiary privileges for information that the potential
client discloses to the funder. 228 In addition, the confidentiality
agreement may prohibit the client from disclosing the funder’s
proprietary formulas or algorithms for calculating its rate of return as
well as other terms of the agreement. 229 The information disclosed to the
funder during the due diligence process or during the course of the case
may be privileged or otherwise exempt from disclosure to the other side
through the attorney-client privilege, work product doctrine, trade
225 See generally Cara Griffith, Trending: More Public Disclosure of Corporate Taxpayer
Information, FORBES (Jan. 9, 2014, 10:35 AM), http://www.forbes.com/sites/taxanalysts/2014/01/
09/trending-more-public-disclosure-of-corporate-taxpayer-information (discussing the trend
toward requiring private companies to disclose more information); Public Disclosure
Requirements for Private Companies: U.S. vs. Europe, JONES DAY (Oct. 2012),
http://www.jonesday.com/public_disclosure_requirements (explaining disclosure requirements
for privately held companies); SEC Disclosure Laws and Regulations, INC.COM,
http://www.inc.com/encyclopedia/sec-disclosure-laws-and-regulations.html (last visited Jan. 13,
2015) (explaining disclosure requirements for privately held companies).
226 See generally Federal Regulation of Publicly Traded Companies, REP. COMMITTEE FOR
FREEDOM PRESS, http://www.rcfp.org/sunshine-inc/federal-regulation-publicly-traded-companies
(last visited Jan. 13, 2015) (listing federal legislation and required disclosures); The Laws that
Govern the Securities Industry, U.S. SEC. & EXCHANGE COMMISSION, http://www.sec.gov/about/
laws.shtml (last visited Jan. 13, 2015) (listing federal legislation and required disclosures); Public
Companies, INVESTOR.GOV, https://www.investor.gov/introduction-markets/how-markets-work/
public-companies (last visited Jan. 13, 2015) (defining public companies and listing disclosure
requirements).
227 See supra note 218.
228 See generally Meriam N. Alrashid, Jane Wessel & John Laird, Impact of Third Party Funding
on Privilege in Litigation and International Arbitration, 6 DISP. RESOL. INT’L 101 (2012);
Beardslee, Corporate, supra note 99; Beardslee, Work Product, supra note 99; Edward J.
Imwinkelried, The Applicability of the Attorney-Client Privilege to Non-Testifying Experts:
Reestablishing the Boundaries between the Attorney-Client Privilege and the Work Product
Protection, 68 WASH. U. L.Q. 19 (1990); Edward J. Imwinkelried & Andrew Amoroso, The
Application of the Attorney-Client Privilege to Interactions among Clients, Attorneys, and Experts
in the Age of Consultants: The Need for a More Precise, Fundamental Analysis, 48 HOUS. L. REV.
265 (2011); Douglas R. Richmond, The Attorney-Client Privilege and Associated Confidentiality
Concerns in the Post-Enron Era, 110 PENN ST. L. REV. 381 (2005).
229 The author thanks Ralph Sutton of Bentham Capital LLC, a subsidiary of Bentham IMF
Limited, for this insight.
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secret doctrine (particularly in patent cases, which are a particularly
lucrative type of case for funders), or some other privilege. 230 In some
jurisdictions around the world, regulators preserve the attorney-client
privilege or the work product doctrine by including disclosures to the
funder within the “common interest” rule against waiver, which
provides that a co-party or other entity with a common interest in the
case may have access to privileged information without causing the
disclosing party to waive the privilege. 231 In other jurisdictions, the
funder is lumped together with all other third parties to whom
disclosure waives the privilege. 232 Regardless of the jurisdiction, as a
precaution, commercial funders typically include privilege and
confidentiality clauses in the network of agreements that make up the
funding transaction. 233 It is unclear whether these provisions are
effective in all jurisdictions. Thus, regulators should clarify the rules
regarding whether evidentiary privileges are preserved or waived when
the client or attorney shares privileged material with the funder.
3.

Enforcing Judgments and Awards

The Full Faith and Credit Clause of the U.S. Constitution requires
all states to honor the judgments of other states. 234 Thus, enforcing a
funded state court judgment—even in another state that disallows
litigation funding—should not be difficult. There may be difficulties,
however, when a winning party tries to enforce a funded arbitral award
in a jurisdiction that has express laws or a public policy against funding.
Many people find distasteful the idea that some money from the award
or judgment will go to a private entity that became involved in the case
solely for profit. 235 With respect to arbitral awards in particular, the New
York Convention, described above, has a public policy exception by
which an enforcing court can decline to enforce an otherwise valid
arbitral award if the award somehow violates public policy. 236 For
See supra note 228.
See, e.g., Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711 (N.D. Ill. 2014) (upholding
protection under work product doctrine for documents disclosed to funder, but not upholding
protection under attorney-client privilege, because the court did not view the funder as falling
within the “common interest” exception to waiver); Robert Moskowitz, Judge Rules that Clients’
Discussions with Litigation Funders are Privileged, LEGAL FIN. J. (Dec. 5, 2012),
http://legalfinancejournal.com/judge-rules-that-clients-discussions-with-litigation-funders-areprivileged.
232 See, e.g., Leader Techs., Inc. v. Facebook, Inc., 719 F. Supp. 2d 373 (D. Del. 2010) (holding
that common interest privilege did not exist between patentee and litigation financing companies,
and thus patentee was required to produce documents withheld under that privilege).
233 NIEUWVELD & SHANNON, supra note 3, at 23.
234 See U.S. CONST. art. IV, § 1.
235 See supra note 122.
236 See supra note 108.
230
231
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example, the United States has implemented the New York Convention
domestically through Chapter 2 of the Federal Arbitration Act (FAA).
Notably, the FAA incorporates by reference key provisions of the New
York Convention, such as in 9 U.S.C. § 207, which states that, “the court
shall confirm the award unless it finds one of the grounds for refusal or
deferral of recognition or enforcement of the award specified in the said
Convention.”237 This language refers to the “public policy” exception
found in Article V.2.b of the Convention, which states that the court
may sua sponte deny enforcement if “the recognition or enforcement of
the award would be contrary to the public policy of that country [where
enforcement is sought].” 238
Given the privacy of arbitration, the author has yet to hear of an
example of a court declining to enforce an arbitral award due to the
involvement of a third-party funder on the winning side, but there is a
possibility that it may have happened in private already or that it will
happen in the future. If we have clear rules for the involvement of
litigation funders throughout the conduct of the dispute resolution
procedures to allay concerns regarding due process and undue
interference, then a court will be less likely to decline to enforce a
judgment or award in the future simply on the basis of a funder’s
involvement.
C.

The Ethical Category

The ethical category has traditionally been addressed either
through regulating the professional conduct of attorneys or through
funders self-regulating through a voluntary code of conduct or best
practices. 239 Clients of funding are not regulated at all. These methods
may be successful on an individual basis, but not all funders participate.
Thus, society is essentially relying on funders to act ethically on their
own, which may be second nature for many funders while other funders
may struggle with ethical behavior. Given the importance of ethics as a
unifying feature of both the transactional and procedural categories,
harmonized regulatory standards for appropriate conduct and best
practices are highly desirable.

See supra note 33.
See supra note 33.
239 Funder self-regulatory organizations include the American Legal Finance Association
(ALFA) in the United States and the Association of Litigation Funders (ALF) in the United
Kingdom. See supra note 119. For an example of regulating third-party funding through
attorneys, see, e.g., Jonathan T. Molot, The Feasibility of Litigation Markets, 89 IND. L.J. 171
(2014); Growing Trend, supra note 151.
237
238
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Disclosures and Conflicts of Interest

While the client may have an advantage when secretly deploying
funding, checking the potential conflicts of interest of judges and
arbitrators is a compelling reason to require that the client at least
disclose the identity of the funder to the decisionmaker in the case. 240
Many leading funding jurisdictions already have a requirement that
judges and arbitrators must disclose any conflicts of interest they have
with parties or lawyers involved in the case. 241 An arbitrator may be
required to resign or a judge to recuse herself if there is a conflict of
interest with respect to a party; if there is a conflict with respect to the
legal counsel, the attorney may be required to resign from the case
instead. 242
Currently, litigation funding takes place largely in secret, and there
is no general rule that the parties or their legal counsel must disclose
identities of funders. 243 In addition, many funders are banks, hedge
funds, or other financial institutions in which a judge or arbitrator may
have funds invested or may own shares. To make matters more
complex, in the United Kingdom, for example, law firms now allow
outside investment, 244 so a hedge fund that invests in litigation may also
directly invest in a law firm involved in a case or in a law firm of which
an arbitrator is a member. Furthermore, attorneys tend to move from
law firm to law firm or change their personal investment strategies on a
regular basis, so while there may not be a conflict at the start of the
representation, additional conflicts may arise later. Given the potential
for ongoing conflicts of interest due to crisscrossing investment
See supra note 98.
See infra Part III and accompanying notes.
242 See infra Part III and accompanying notes.
243 See supra note 98.
244 See, e.g., Caroline Binham, The New Rules of Law, FIN. TIMES, Oct. 6, 2011,
http://www.ft.com/cms/s/0/241d9d24-ed5a-11e0-be97-00144feab49a.html (“For the first time,
law firms will be able to offer shares on the stock market or take capital from external investors,
and will be able to extend partnership to professionals other than solicitors in what are known as
alternative business structures (ABSs). Companies that are not law firms, meanwhile, will be able
to offer legal services.”); E. Leigh Dance, The U.K. Legal Services Act: What Impacts Loom for
Global Law Firm Competition?, L. PRAC. MAG., July–Aug. 2008, at 35, available at
http://www.americanbar.org/publications/law_practice_home/law_practice_archive/lpm_
magazine_articles_v34_is5_pg35.html (“The eye-opener for American law firms is the LSA’s
[Legal Services Act’s] green light for U.K. firms to take outside investment and combine with
other professional services. . . . The bill . . . was passed into law in October 2007 as the Legal
Services Act. The act aims to liberalize and regulate the market for legal services in England and
Wales, to encourage competition and provide a new consumer complaint mechanism. Most of the
new legislation goes into effect in 2011 or 2012. The LSA also allows alternative business
structures (ABSs) with nonlawyers in professional, management or ownership roles. These legal
disciplinary practices (LDPs), which can have up to 25 percent nonlawyer managers, are expected
to bring big advantages to U.K. consumers.”).
240
241
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relationships, the parties should disclose the identity of the funder, at
least to the decisionmaker, in order to prevent a future challenge to the
award or judgment on the grounds of bias.
A secondary issue is whether the parties should disclose the terms
of the funding agreement to the decisionmaker or to the opposing side,
completely or in part. Given that the funding arrangement is a private
agreement that is unrelated to determining the merits of the underlying
dispute, the obvious answer seems to be “no.” When delving a bit deeper
into the issue, however, there is a possibility that requiring a party to
disclose at least an outline of its funding arrangement may ensure that
funders are negotiating fair funding arrangements out of fear that that
those arrangements may be invalidated by a court. This may be
necessary in the particular case of class funding, because, depending on
how class proceedings work in a particular jurisdiction and whether
open or closed classes are allowed, the funder may be allowed to
negotiate solely with the representative plaintiff(s) and may not be
required to have all class members view or sign the funding
agreement. 245 A court may need to step in to ensure that an agreement
regarding the funder’s share of the proceeds is fair to all potential class
members. 246 In many jurisdictions, courts must approve any potential
settlements in class cases as well as the percentage of the class’s recovery
that will go toward attorney’s fees. 247 Similar court oversight is likely
useful in the context of funded class actions as well, particularly since
the funder and the attorney are essentially sharing a percentage of the
judicially approved class recovery. 248 Outside of the context of class
actions, however, requiring a private party in a dispute to disclose the
terms of its funding arrangement is probably unnecessary.
Thus, overall, requiring parties to disclose the terms of their
funding arrangement is likely unnecessary, except perhaps in the
context of class actions. Disclosing the name of the funder to the judge
or arbitrator, however, is essential to maintaining the integrity and
independence of decisionmakers.

245 See generally DEBORAH R. HENSLER, NOTES ON (SOME OF) THE EFFECTS OF ALTERNATIVE
LITIGATION
FINANCING
ON
LARGE-SCALE
LITIGATION
(2012),
available
at
http://www.law.gwu.edu/News/20112012events/Documents/ALF%20Event%20Submissions/
Hensler%20ALF%20Submission.pdf; Samuel Issacharoff, Litigation Funding and the Problem of
Agency Cost in Representative Actions, (N.Y. Univ. Law & Econ. Working Papers, Paper 344,
2013), available at http://lsr.nellco.org/nyu_lewp/344.
246 In the United States, courts already approve the amount of the attorney’s fees that can be
deducted from the class’s recovery. See supra notes 93 and 191. Courts are unlikely to approve a
larger fee simply because a funder is involved, so most likely the funder would be splitting the
court-approved fee with the attorney.
247 See supra note 246.
248 See supra note 246.
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Ethically Negotiating Funding Arrangements

In the few U.S. states that regulate third-party funding by statute, 249
there are particular requirements that the funder must follow with
respect to the disclosure of the terms of the funding arrangement to the
client, particularly if the client is an individual. 250 Some jurisdictions
require funders to register with state licensing agencies. 251 Others
require that the funders make disclosures to the client in plain language,
in a certain font size, or with the requirement that the client assent to
each independent term of the agreement. 252 With respect to disclosures,
there is a divide in the market with respect to what level of disclosure is
required for an individual consumer client rather than a corporate
client. Many jurisdictions are already looking into legislation to protect
individual consumer clients. 253 There is a consensus that corporate
clients do not need the same level of protection, since they are
sophisticated and often retain their own legal counsel to assist them in
negotiating their funding arrangements.
A second concern regarding ethically negotiating funding
arrangements is the role of the lawyer in the case. 254 Often the lawyer
introduces the client to the funder and then proceeds to negotiate the
funding arrangement. 255 However, if the lawyer and the funder have an
arrangement whereby they often refer business to each other, then the
interests of the two of them may trump the interest of the underlying
client as they are negotiating the funding arrangement. 256 A further
difficulty is that both the lawyer and the funder are involved in the case
for profit, so their interests may not completely align with the client’s
interests. 257 As a possible solution to this issue, the American Bar
Association recommends that attorneys notify their clients that they
have the option of retaining separate legal counsel for negotiating the
funding arrangement. 258 This is likely to be a wise decision, particularly
if the client is a corporate client and millions, or even billions, of dollars
are at stake in the underlying dispute. A consumer client, on the other
hand, may not be able to afford to retain a second independent attorney
who will not be paid by the funder, so the client’s original attorney will
249 The U.S. states that regulate third-party funding by statute are Maine, Nebraska, Ohio, and
Oklahoma. See also Merzer, supra note 9 (discussing proposed legislation in ten other states).
250 See generally Blunk, supra note 7; Cain, supra note 3.
251 See supra notes 7 and 249.
252 See supra notes 7 and 249.
253 See supra notes 7 and 249.
254 See supra note 103.
255 ABA WHITE PAPER, supra note 18.
256 Id.
257 Id.
258 Id.
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have to navigate the ethical issues while negotiating the funding
arrangement. The funder may retain independent counsel to conduct
due diligence in a large corporate case, and the funder has extensive
experience negotiating funding agreements, so it is likely to be able to
protect its own interests quite well. 259
A third concern is that the funding agreement between the funder
and client may contain terms that directly conflict with an attorney’s
ethical obligations under the ethical rules of the jurisdiction(s) in which
the attorney is licensed. 260 For example, the funding agreement may
state that the funder must approve any settlement agreement, but the
attorney’s primary ethical responsibility is to negotiate the best deal for
the client, even if it is not the best deal for the funder. 261 The best deal
for the client may include non-monetary terms that do not carry any
financial benefit for the funder, so the attorney may feel pressure to
focus on the monetary aspects of the settlement rather than taking a
holistic approach. Another example of a potential conflict of interest is
that the funding agreement may state that the funder can unilaterally
remove and replace the legal counsel if the funder is unhappy with the
legal representation. 262 Thus, the attorney is on notice to keep the funder
happy in order to keep his or her job, even if keeping the funder happy
is at odds with the client’s best interests. Yet, the attorney ethics rules
state that the attorney must put the client’s interests above all others,
including the attorney’s own interests. 263 This can lead to a very difficult
ethical situation for an attorney for whom the only solution might be to
withdraw from the representation.
In order to tackle these and other difficult ethical issues, the ethical
rules for third-party funding must address the triumvirate of interests,
rather than focusing on the actions of only one of the players at time.
The ethical rules for third-party funding should also complement and
coordinate with the existing ethical rules for attorneys in order to avoid
conflicting ethical requirements that might put attorneys and funders at
odds.
3.

The Funder’s Influence on the Attorney

Assuming that there is an ethically negotiated funding agreement,
the next issue is whether the funder may influence the attorney in a

259
260
261
262
263

See supra note 43.
ABA WHITE PAPER, supra note 18.
Id.
See supra note 116.
ABA WHITE PAPER, supra note 18.
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particular jurisdiction. 264 The role of lawyers in third-party funding
depends on the professional ethics rules of the relevant jurisdiction(s).265
For example, in most states within the United States, lawyers must keep
their distance somewhat from the funder. 266 The rules of professional
ethics govern attorneys in the jurisdiction(s) in which they are licensed,
but even with those ethical rules, lawyers cannot really influence the
behavior of funders very much except by withdrawing from the case or
not referring clients to the funder in the future. 267 Thus, ethical
regulations should clarify how much influence the funder may exercise
in relation to the underlying client’s control over the attorney and how
the funder can and cannot exert that influence. 268 This also would put
funders on notice regarding the allowable and prohibited behaviors,
which would bring regulatory stability to an industry that has a high
potential for conflicts of interest.
III. SUGGESTED AVENUES FOR REGULATION
There are endless possibilities for implementing these categorized
regulatory standards at the federal or state levels, or both. This Article
cannot attempt to describe all the potential regulations. Instead, here are
a few avenues for regulation that would be highly relevant to all three
categories. First, a working definition of a “third-party funder” and
“third-party funding” would be very helpful. Funders and funding take
so many different forms, however, that proposed uniform definitions
may be overinclusive or underinclusive. 269 Still, defining these two terms
is crucial to any successful regulatory effort. In addition, regulations
within all three categories should incorporate the same definitions of
these two terms to clarify the type of arrangement to which all the
regulations are referring. This will create cohesion and uniformity
within the proposed regulatory scheme.
264 See, e.g., Michele DeStefano, Nonlawyers Influencing Lawyers: Too Many Cooks in the
Kitchen or Stone Soup?, 80 FORDHAM L. REV. 2791 (2012).
265 NIEUWVELD & SHANNON, supra note 3, at 39–67 (chapter summarizing ethical rules
applicable to third-party funding in various jurisdictions around the world).
266 NIEUWVELD & SHANNON, supra note 3, at 133–43 (summarizing the ABA’s description of
the attorney ethics requirements when dealing with a third-party funding arrangement).
267 ABA WHITE PAPER, supra note 18 (section discussing how the attorney can withdraw from
the case if there is an unresolvable conflict between the funding arrangement and the attorney’s
ethical obligations).
268 Recall the types of funding arrangements addressed in this Article. See supra note 3. In such
arrangements, the funder is not a co-client of the funded party’s attorney. Thus, the funder’s
influence must be quite limited in order to comply with the attorney’s professional responsibility
rules.
269 See supra note 20. This comment was actually made during the first Task Force meeting on
February 12, 2014.
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Second, the transactional regulations should specify the minimum
corporate standards required for a third-party litigation funder to
operate legally. For example, one of the fears about third-party litigation
funding is that funders will have insufficient cash on hand to fully fund
their portfolio of investments in disputes and will either withdraw from
cases or run out of money in the middle of cases, leaving the parties
without financing. 270 Placing capital requirements on funders or
requiring them to obtain insurance policies covering the amount of
their promised contributions to litigation expenses, for example, would
help allay those fears. 271 There are additional corporate standards that
might be useful based on existing best practices of corporations and
fiduciary duties of corporate officers and directors.
Third, the transactional regulations should specify any baseline
disclosures that funders must make to the underlying client and the
format for such disclosures. For example, the regulations should require
funders to give the client a document detailing the amount of the
recovery that the funder would receive based on the parameters that the
funder is using to calculate its return, such as the time to recovery, a
multiple of the amount invested, a percentage of amount recovered, or
whether the case results in a settlement or judgment. Another example
would be requiring funders to clearly disclose whether there is a cap on
the amount of money they will spend on the legal representation and, if
so, how much. An example of a regulation with respect to the format for
the disclosure would be creating a standardized disclosure box similar to
the Schumer box for disclosing terms of credit card agreements. 272
270 See, e.g., Aren Goldsmith, Third-Party Funding in International Dispute Resolution, 25
INT'L L. PRACTICUM 147, 149 (2012) (“One additional area of potential concern associated with
the structuring of funding relationships is the question of termination. In recognition of this
concern, the England and Wales [Third-Party Funding (TPF)] Code regulates both capital
adequacy (requiring immediate access to funds) and the terms on which funding may be
withdrawn (enumerating the conditions and excluding unrestricted discretionary termination).
While capital adequacy could be seen primarily as a problem for the party seeking funding,
opposing parties in an international arbitration may also have reason to be concerned when the
funder behind a claim lacks sufficient capital or may enjoy liberal termination rights. For
example, the England and Wales TPF Code allows for the termination of funding when the
funder ‘reasonably ceases to be satisfied about the merits of the dispute’ or ‘reasonably believes
that the dispute is no longer commercially viable.’ Where the funded party relies upon the funder
for the financing of his claim, such provisions may expose the opposing party to costs risks (i.e.,
the risk of being unable to collect costs from a defaulting entity no longer supported by TPF) in
the event the funder should decide to withdraw funding because the claim appears to have
weakened over time.” (footnotes omitted)); see also Maya Steinitz, The Litigation Finance
Contract, 54 WM. & MARY L. REV. 455 (2012).
271 See supra note 270; see also Maya Steinitz, Incorporating Legal Claims, 90 NOTRE DAME L.
REV. (forthcoming 2015), available at http://papers.ssrn.com/sol3/papers.cfm? abstract_id=242
3541.
272 See generally Schumer Box, WIKIPEDIA, http://en.wikipedia.org/wiki/Schumer_box (last
visited Jan. 14, 2015) (“The Schumer box is a summary of the costs of a credit card in the United
States. . . . All credit card companies use the same format, making comparison shopping for credit
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There are additional disclosures and formats that regulations could
require.
The aforementioned examples of transactional regulations are
relatively uncontroversial. In fact, the most reputable funders are
already maintaining similar best practices, so some have argued that
regulation is unnecessary. As the market grows, however, the new
funding players that enter the market may not have the same penchant
for maintaining reputable business practices. Baseline regulations such
as those described in this Article would put new entrants on notice
regarding what type of conduct is acceptable and would give regulators
the tools to deter poor conduct and prosecute offenders.
This Article does not advocate for transactional regulations for
every single aspect of the third-party funding transaction. For example,
this Article has not suggested regulating the structure of the
transactions, because the structure that may be suitable for a particular
client is a very fact-dependent determination. Furthermore, the
regulations proposed in this Article aim to provide a baseline but not to
stifle creativity in designing innovative, useful, reliable financing
arrangements to add to the current menu of options available to
litigants. 273
Currently, there are only two types of dispute resolutions
procedures funded worldwide: litigation and arbitration. 274 Thus,
regulating the procedural category would consist of modifying the rules
for both procedures. As discussed above, however, funders do not fit
neatly into any of the typical roles outlined in litigation or arbitration
rules. 275 For litigation, the Federal Rules of Civil Procedure and Federal
Rules of Evidence should be either reinterpreted or amended to address
the aspects of litigation affected by the participation of funders,
including judges’ conflicts of interest and the waiver of evidentiary
privileges. 276 Similarly, the attorney-client privilege already covers the
situation of clients sharing information with potential legal counsel

cards easy. . . . The Schumer box is also known as the summary box, transparency box, clarity box,
consumer box and honesty box.”). The author would like to thank the participants of the George
Washington C-LEAF Junior Faculty Workshop for this idea.
273 Other types of funding currently available to litigants include attorney financing through
pro bono representation, contingent fees, or conditional fees, such as insurance, traditional loans,
and assignment of a claim. See NIEUWVELD & SHANNON, supra note 3, at 5–9.
274 See supra note 137.
275 See supra Part II.B.1.
276 See generally Victoria Shannon, Revealing Third-Party Litigation Funding (2015)
(unpublished manuscript), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=247
8245.
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before the retainer is signed. 277 The same protection should be extended
to clients’ conversations with potential litigation funders. This privilege
would protect clients seeking funding who may be vulnerable and may
not fully appreciate what rights they may waive by disclosing
confidential information to funders. In addition, such a privilege would
also protect the client from the funder’s unauthorized use of the client’s
confidential information in another proceeding or against the client in
another matter.
For arbitration, the relevant rules of procedure and evidence are
typically public or private sets of rules chosen or drafted by the
parties. 278 International arbitration providers that promulgate rules and
international arbitration professional organizations that promulgate
guidelines are already beginning to address the issue of funder
participation in international arbitration. 279 To date, this author is
unaware of any organization examining third-party funding in domestic
arbitration in the United States. This is likely because the U.S. Supreme
Court’s strong pro-arbitration stance and its narrow interpretations of
Sections 10, 11, and 207 of the Federal Arbitration Act are unlikely to
support a state or federal court invalidating an arbitration award simply
because one party engaged a third-party funder. 280 An exception might
be if the third-party funder’s involvement in the case raised due process
concerns or otherwise jeopardized the fairness of the process. 281
Another exception might be if the arbitration clause specifically
prohibited the use of third-party funding within the arbitration. 282
However, it is unlikely that private parties will decide to contract for
such a prohibition in advance, because they will likely be unable to
determine whether they will need third-party funding until a dispute
arises. Thus, independent regulation of third-party funding in domestic
arbitration is likely unnecessary at this time.
277

See MODEL RULES OF PROF’L CONDUCT R. 1.18(a)–(b). Specifically,
(a) A person who consults with a lawyer about the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client. (b) Even when no clientlawyer relationship ensues, a lawyer who has learned information from a prospective
client shall not use or reveal that information, except as Rule 1.9 would permit with
respect to information of a former client.

Id.

See supra Part II.
See supra note 131.
280 See 9 U.S.C. §§ 10, 11, 207. These are the only grounds available for vacating or annulling
an arbitration award under the Federal Arbitration Act, and parties may not contract for
expanded grounds for annulment. See Hall St. Assocs. v. Mattel, Inc., 552 U.S. 576, 586 (2008).
281 See supra note 280.
282 However, such a prohibition may arise in the public context. For example, one might see
such a prohibition in a bilateral or multilateral investment treaty in the future in light of the
current debate about whether third-party funding should be allowed at all in the investment
arbitration context. See, e.g., van Boom, supra note 105, at 50 n.248.
278
279
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As mentioned above, the ethical category is a unifying principle
that runs throughout the transactional and procedural categories. The
best approach to addressing the ethical concerns described in this
Article would likely be to create Model Rules of Professional
Responsibility for Third-Party Funders. Developing Model Rules
specifically for funders is a logical next step for the industry because, to
some extent, funders are already self-regulating the ethics of their
profession through codes of conduct and best practices. 283 A universal
code of conduct or best practices, like the one in the United Kingdom,
may be implemented successfully in the United States. However, it may
not be as effective in the United States unless funder participation was
somehow mandated or unless funders who chose not to participate were
marginalized in the market. For example, the American Legal Finance
Association (ALFA) is a voluntary membership group for American
funders that has promulgated a list of best practices. 284 According to its
website, ALFA currently has over 30 member funders. 285 ALFA has no
direct means of enforcing its best practices, however, and many funders
are not part of ALFA. Thus, ALFA, at best, offers only a partial solution.
The true utility to having categorized regulatory standards is crossreferencing the transactional, procedural, and ethical regulations to
achieve clarity and predictability within the regulatory framework.
Cross-references would be useful in at least two main areas. First, as
mentioned above, the three categories of regulations should share their
definitions of “third-party funding” and “third-party funder” to ensure a
uniform interpretation of those terms, even though the definitions of
those terms will likely evolve over time. Second, the three categories of
regulations should cross-reference their provisions on sanctions for
funder misconduct. A unified approach to enforcement and sanctions in
all three categories would ensure that a funder deficient under one
category of regulations would not pass detection simply by complying
with regulations in another category. Altogether, this network of crossreferences combined with concurrent enforcement authority among the
courts and other enforcement bodies (if any others are involved) would
help bolster these baseline regulatory standards and ensure the

See supra note 119.
The American Litigation Finance Association is a voluntary association for litigation
funders in the United States that has issued a voluntary code of conduct for its members. See
supra note 119; see also Press Release, Am. Legal Fin. Ass’n, American Legal Finance Association
Is Established; Will Set Up the Highest Standards for the Non Recourse Funding Industry (Mar.
10, 2005), available at http://www.americanlegalfin.com/press/ALFA_formation.jpg; Industry
Best
Practices—ALFA’s
Code
of
Conduct,
AM.
LEGAL
FIN.
ASS’N,
http://www.americanlegalfin.com/IndustryBestPractices.asp (last visited Jan. 14, 2015).
285 See Officers and Members, AM. LEGAL FIN. ASS’N, http://www.americanlegalfin.com/
OfficersAndMembers.asp (last visited Jan. 14, 2015) (note that there are several prominent U.S.based funders that are not members of ALFA).
283
284
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continued growth of the third-party funding industry and the integrity
of the dispute resolution system.
CONCLUSION
This Article sets forth a framework for categorized regulatory
standards for third-party litigation funding. However, this Article only
begins to delve into the nuances of the proposed regulatory approach.
Feedback from the larger community of scholars, regulators, courts,
funders, attorneys, and clients is needed to develop further these ideas.
Empirical research would be ideal, although robust data is difficult to
obtain. 286 The overarching theme of this Article is that the existing
regime of piecemeal regulation is inadequate to ensure that new
entrants to the third-party funding market know what behavior is
appropriate and to ensure that existing players in this market do not
exploit one another’s vulnerabilities. In addition, reliance upon existing
market participants to monitor themselves and police each other may
prove ineffective as the market grows larger. This Article aims to incite
conversation about regulatory standards that address the transactional,
procedural, and ethical aspects of third-party funding in order to
provide a robust, predictable regulatory “floor” upon which innovative
solutions to litigation finance can be built with integrity.

286 A representative of a prominent global funder mentioned to the author that the likelihood
of convincing private funders to share their proprietary data is low, but that there are at least three
public funders—Burford, IMF, and Juridica—for which significant case data is available and from
whom more data may be obtained. If such data is robust, then perhaps a proper empirical analysis
could be conducted. Alternatively, one could conduct an exit survey of court litigants after their
civil case has ended in order to gauge how they financed their legal representation and whether
the use of third-party funding is common. Furthermore, one could survey jurors regarding their
decisionmaking processes in funded cases. For example, a litigation funder recently conducted a
survey of 732 surrogate jurors regarding whether knowing that litigation funding is involved in a
case affects their decisionmaking. See generally VINSON RESOLUTION MGMT., LITIGATION
FINANCING: LAWYERS NEED NOT WORRY: A STUDY ON HOW LITIGATION FINANCING AFFECTS
JUROR DECISION-MAKING (2014), available at http://www.vinres.com/wp-content/uploads/2014/
11/VRM_Research-Paper_Lawyers-Need-Not-Worry.pdf.
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Preface
Catherine Amirfar, US State Department and Julien Fouret, Betto Seraglini
Co-Chairs, IBA Arb40 Subcommittee.
The IBA Arb40 Subcommittee was created to meet the IBA Arbitration Committee’s goal of engaging
actively with younger members of the arbitration community. Created in 2014, the Subcommittee provides
a platform for the younger members of the global arbitration community to meet, exchange ideas and
learn from peers and more experienced practitioners. With the support of the IBA Arbitration Committee
Co-Chairs, Paul Friedland and Anne-Veronique Schlaepfer, the IBA Arb40 Subcommittee has worked to
galvanise its members around issues important to the future of the international arbitration community.
We were fortunate to have been appointed as the first two Co-Chairs. We were also fortunate to be able
to recruit a tremendously talented Steering Committee composed of 16 individuals representing the next
generation of leaders in the field, drawn from all over the world and from all aspects of international
arbitration, both public and private practice. This Report illustrates their exceptional commitment to the
work of the Subcommittee over the past two years.
The present Report is the first publication by the Subcommittee and considers regional perspectives
on the primary issues facing arbitration in the next five years in six regions: Africa, Asia-Pacific, Europe,
Latin America, Middle East and North Africa and North America. While not intended to be an empirical
survey, this Project provided a singular opportunity for over 160 arbitration practitioners in more than
40 countries to voice their ideas, concerns, proposals and perspectives on the evolution of international
arbitration in their respective regions. We hope you find their insights as useful as they are unexpected.
While all the members of the Steering Committee of the Subcommittee should be thanked for their input
in the early phase of this project in suggesting questions and key themes to be developed, special thanks
need to be offered to Angeline Welsh, Allen & Overy. Since the very outset of the project, Angeline has
been its mastermind and then its conductor.
The team of Steering Committee members in charge of each of the regions described in the Report also
must be thanked for their efforts to identify individuals in each region and to organise the input for the
Report:
• For Africa: Tunde Ogunseitan, ICC
• For Asia-Pacific: Swee Yen Koh, WongPartnership, Sue Hyun Kim, Bae, Kim & Lee and
James Morrison, Allens.
• For Europe: Christopher Harris, 3 Verulam Buildings and Sarah Morton, Shell.
• For Latin America: André de A. Cavalcanti Abbud, Barbosa Müssnich Aragão and Ignacio Minorini
Lima, Bruchou, Fernández Madero & Lombardi.
• For Middle East and North Africa: Amani Khalifa, Khalifa Associates.
• For North America: John Siwiec, Perley-Robertson, Hill & McDougall and Patrick Pearsall, US State
Department.
Finally, we would also like to extend our thanks to those practitioners who gave up their valuable time to
participate in this project.
We look forward to the conversations we hope this Report will spark.
6
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Chapter 1: Executive Summary
By Angeline Welsh
1.1 The background
The IBA Arb 40 Subcommittee set out to discover what difference, if any, a regional perspective would
make to practitioners’ assessment of the issues and challenges facing international arbitration, with
particular emphasis on those which may impact the next generation of arbitration practitioners.
The Subcommittee surveyed arbitration practitioners from six different regions: Africa; Asia-Pacific;
Europe; Latin America; the Middle East and North Africa (MENA) and North America.1 While the
results involve a certain degree of generalisation given the number and diversity of jurisdictions
covered by each region, interesting observations can be made about the development of arbitration
in each region and how this compares between them.
All eyes in the arbitration community are on the future, or at least they appear to be. As this report
shows, the future means something different depending on where you are in the world. In Europe
and North America, where international arbitration has been prevalent for many years, a number of
well-respected arbitral seats and institutions developed which dominated the world of international
arbitration for many years and, arguably, still do. However, the rise of international arbitration in
Asia-Pacific means that Asian arbitral seats and institutions are now dominant in Asia-Pacific and are
expected to continue to take market share away from seats and institutions in Europe and North
America. Will other regions follow Asia-Pacific by seeing the rise of regional arbitral seats and rules
for international arbitration? On the whole, the practitioners surveyed are not predicting this will
happen in the immediate future. In Africa and Latin America, international arbitration is still
often conducted outside the region, predominantly in Europe and North America. As a result of
the differing stages of development across the regions, different regions face different issues and
challenges, which are described in more detail below.
Nevertheless, international arbitration is on the rise in all six regions, generating an increasing
interest in the practice of it as well as concerns about some core issues. As the practice of
international arbitration begins to develop globally, two broad trends may be observed.
First, there is a growing standardisation of international arbitration practice. The biggest indicators
of this are the convergence of arbitral institutional rules and a greater number of arbitral seats where
parties can expect a modern and pro-arbitration approach from the judiciary.
Secondly, as international arbitration practice becomes more standardised, the handling of
international arbitration disputes tends to stay within a particular region as certainty and confidence
in the arbitration process within that region grows.
Practitioners are generally happy with the development of international arbitration within this
structure. There is little appetite for a truly international framework, with a near universal rejection

1

The methodology adopted is set out in Chapter 8 of this report. High-level summaries for each of the regions surveyed can be found in
Chapters 2–7 of this report. More detailed summaries can be found in the Appendices found in Chapter 9.
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of concepts such as an a-national award and a supranational body to oversee the arbitration process
and arbitral awards.
The bad news for the future generation of arbitration lawyers from regions where arbitration is welldeveloped is that there is expected to be greater competition in the field. But there is better news for
those practising in regions where the practice of international arbitration is still developing and the
pool of specialised international arbitration practitioners is much smaller.
This introduction seeks to bring together and compare the key issues and challenges identified by the
practitioners surveyed. It features a number of key observations, which are explored in greater detail
in the chapters which follow, such as:
•

Arbitration as a dispute resolution mechanism is on the rise in all regions.

•

Common factors exist in all regions which are regarded as key to growth.

•

Common factors exist in all regions which are regarded as hurdles to growth.

•

Arbitral institutions were commonly regarded as playing a key role in effecting change to the
arbitration process.

•

As the practice of international arbitration becomes more established in a region, seats within that
region begin to dominate. But there is no appetite for an a-national award (an award that is not
governed by any country’s domestic arbitration law).

•

The trend among institutions is towards regionalism and arbitration rules becoming more
homogenous. However, practitioners ruled out the development of a supranational body – to
oversee arbitration – as a realistic prospect.

•

Where arbitration practice is developing, greater specialism in arbitration procedure was generally
regarded as a good thing. In more developed regions, views were mixed with some practitioners
considering more subspecialisation in a type of arbitration to be important, while others were
wary of overspecialisation. All participants welcomed specialisation in sector knowledge.

•

Increasing competition was perceived to be the main hurdle for young arbitration practitioners.

•

There are a number of interesting developments in international arbitration, such as:
– Interim relief and emergency arbitrators: it remains to be seen whether this will be a 		
significant development.
– Third-party funding: in many jurisdictions this is prohibited or there is legal uncertainty as to
whether this is permissible. In those jurisdictions where it is permitted, practitioners predict
a rise.
– Issue conflict: This is an issue most prevalent in investment treaty arbitration, and may be
alleviated by the expansion of the available pool of arbitrators in the future.

•

Advancement in technology will support, not radically change, the arbitration process.

•

Predictions for key trends in terms of jurisprudence focus on investment treaty arbitration and
arbitral awards.

8
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1.2 Rise in arbitration as a dispute resolution mechanism
All regions reported a rise in arbitration as a dispute resolution mechanism, even those where it has
long been established such as North America. In Latin America, Africa and certain parts of AsiaPacific, national court litigation is still the most commonly used dispute resolution method, but
growth in international arbitration is anticipated.

1.3 Common factors identified as key to growth
Factors which were generally regarded as key to growth include:
•

Legislative reform. Government support was seen as playing an important role in the development
of arbitration in Asia-Pacific, particularly Hong Kong and Singapore, and more recently Malaysia
and South Korea. Recent changes in legislation in Italy, Belgium and Finland were also seen as
contributing to a rise in arbitrations in those jurisdictions. Practitioners identify the following
jurisdictions where legislative reform could have a significant impact: Qatar, the United Arab
Emirates (UAE), India, South Africa, Myanmar, Colombia, Argentina, Brazil, China and California
in the United States.

•

Party autonomy. The ability of the parties to control the process through appointment of
arbitrators and procedural flexibility.

•

Enforcement regime. The importance of being able to enforce awards under the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (‘the New York Convention’). This was
seen as particularly compelling for users in Asia-Pacific given the diversity of legal systems, levels of
economic development and challenges within legal systems and enforcement regions.

•

Time and cost inefficiencies associated with national courts. This is especially a factor in Latin America,
MENA, Africa and Asia-Pacific where, with some exceptions, significant concerns were reported
in relation to the national court system. In MENA, political unrest had frustrated the ability of
some courts to operate effectively. In Europe and North America, the costs and time involved
with national proceedings are beginning to be regarded as a neutral factor when compared to
arbitration, although this is not true for all jurisdictions in Europe (eg, Belgium, Finland and
Italy).

•

Expertise. Lack of cross-border dispute and sector expertise in the national court system was
reported as a factor driving parties towards arbitration.

•

Neutrality. International arbitration is regarded as being particularly suited to the rise of crossborder transactions where parties may not be accustomed to the culture and language of the
national courts of their counterparty. This is of particular importance where the national court
system does not use English as a foreign language; for example, the courts in Japan and South
Korea.

•

Confidentiality. This is still regarded as a ‘push factor’ in favour of arbitration, especially in certain
sensitive industry sectors such as pharmaceuticals.
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1.4 Common factors identified as hurdles to growth
Hurdles to future growth identified include:
•

Legislative reform and court support. This was seen as essential to establishing a pro-arbitration
jurisdiction and predictions for legislative reform are coupled with predications that, in future,
arbitrations will be referred to seats within the region. Legislative reform is a particular issue for
regions where international arbitration is not as prevalent or those where arbitrations still tend to
be seated outside the jurisdiction, such as Latin America, MENA and Africa. Court intervention
in the arbitral process was identified as a particular issue in some jurisdictions (eg, Ukraine
and Russia). In Africa, it was observed in many jurisdictions that there is often a lack of support
generally from the courts, if not hostility on occasions. In MENA, some concerns were expressed
about court support for arbitration and the enforcement of arbitral awards.

•

Increasing costs. This was of particular concern to practitioners in Europe and North America,
and was seen as the result of the import of more burdensome processes into arbitration, such
as extensive disclosure and lengthy submissions. However, cautious optimism was also expressed
that this challenge would be met through the use of expedited timetables and cost guidelines. In
Africa and in certain parts of Asia-Pacific, the cost of arbitration was seen as one of the factors that
inhibited its growth, especially where court fees are likely to be lower.

•

Limited pool of arbitrators. This was of particular concern to practitioners in Europe, North America
and Asia-Pacific. Primarily, the concern expressed was that a limited pool of arbitrators is leading
to delays in the proceedings and awards being rendered. However, other concerns were expressed
including that arbitrators were not being proactive enough by identifying preliminary issues,
were not prepared for hearings, were too biased in favour of the appointing party and were not
producing quality arbitral awards.

•

Concerns relating to enforceability of the award. While the New York Convention in theory imposes a
broad geographical pro-arbitration structure for enforcement of awards, concerns were still raised
about the robustness of national courts in enforcing arbitral awards. For example, in Vietnam,
Indonesia, Argentina, Mexico and in many African jurisdictions, practitioners had encountered
difficulties in enforcing awards.

•

Court reform. In Europe and Asia-Pacific in particular, it was noted that arbitration faces increased
competition from national courts that have set their sights on re-establishing their pre-eminence
in cross-border dispute resolution for example, through developments like the bringing in of
Judges with specialist and international expertise, the making of legislative amendments allowing
for wider jurisdiction to hear cross border disputes, the setting up of commercial courts, the use
of foreign language and the simplification of court procedure.

•

Transparency. Some practitioners in Europe expressed the view that calls for transparency may lead
to arbitration becoming less confidential.

10
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1.5 The role of arbitral institutions in arbitration procedures
Practitioners in Asia-Pacific, Europe and MENA believe that the arbitral institutions will play a key
role in driving change in arbitration procedures by monitoring tribunal availability and introducing
time-saving features such as summary judgment and arbitrator declarations of availability.
While it was also generally recognised that counsel could do more in terms of putting pressure on
tribunals to act more efficiently, it was also accepted that counsel was reluctant to do this for fear
of upsetting the tribunal. Some practitioners expressed the view that if requirements for speed and
efficiency were codified in arbitral institutional rules, this would give counsel a legitimate basis for
pressing for reform in these areas – which reinforces the general view of the role which arbitral
institutions have to play.
Few practitioners identified arbitrators as being the catalyst of change although, as noted below, many
practitioners believed that there should be a greater pool of arbitrators. This might, in turn, lead to a
change in arbitral practice.

1.6 Lack of appetite for an a-national award
As the practice of international arbitration becomes more established as a dispute resolution option,
seats within that region begin to dominate.
•

As arbitration has taken hold in Asia, the seats of Hong Kong and Singapore have become well
established, with the consequence that disputes within Asia-Pacific are predominantly referred to
arbitrations seated in Asia rather than Europe or the US. This trend is expected to increase and
may take in new Asian seats such as Malaysia.

•

There are a number of well-established and respected seats in Europe and North America. Paris,
London, Geneva, Zurich, Stockholm, New York, Washington DC, Miami, Houston, Toronto and
Vancouver appear to dominate. Perhaps of greater interest is the awareness of European and US
practitioners of seats outside these regions, particularly the Asian seats. This tends to suggest that
a greater proportion of disputes from the Europe and North America regions are being referred
to Asian-seated arbitration.

•

Latin America and Africa still often look towards more established seats in Europe and the US.
Predictions on the rise of ‘safe’ seats in these jurisdictions are cautious, and will depend on a
significant leap forward in terms of legislative reform.

•

MENA has the well-established seat of Dubai but still looks to London, Paris and Geneva.
Generally speaking, it is optimistic about reform in other jurisdictions within the region,
notwithstanding recent political instability in some places.

•

In Africa, parties still look to London, Paris and Geneva, with Mauritius as a potential upcoming
alternative. However, Johannesburg, Kigali and Lagos are all expected to become rival seats for
international arbitration within the next five to ten years.

Practitioners in all regions reject the idea of an a-national award with no seat. A major objection
was one of practicality; it would require amendments to the New York Convention to be agreed by
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the contracting states and a transnational lex arbitri. This was seen as difficult, if not impossible, to
achieve. In any event, the majority of practitioners did not consider a-national awards to be desirable.
In particular, it was considered that parties benefit from having the stability provided by state control
over arbitration proceedings. Having a seat as a point of reference creates certainty, as parties know
where they need to go to get interim relief and to review or to challenge an award.

1.7 International, regional and emerging seats
Map of international, regional and emerging seats according to those surveyed

Africa
•

Safe seats for international arbitration were regarded as London, Paris and Geneva, with
Mauritius as an upcoming alternative.

•

Seats within the region (eg, Johannesburg, Kigali and Lagos) are expected to be rivals as seats
for international arbitration within the next five to ten years.

Asia-Pacific
•

Singapore and Hong Kong are regarded as the safest seats in the region. Singapore appears
to be emerging as the preferred seat for Southeast Asia and India-related disputes, and Hong
Kong for China-related disputes.

12
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•

London and Paris are also regarded as safe seats but the trend is for disputes to shift away from
these centres to Singapore and Hong Kong.

•

Regionally established seats include Delhi and Sydney.

•

Seats to watch for include Kuala Lumpur and Seoul.

Europe
•

Paris, London, Geneva and Zurich were still the most prevalent. Stockholm was also
mentioned for the Nordic countries and disputes related to Russia and China.

•

Vienna, Helsinki, The Hague and Frankfurt were also mentioned, and Madrid in relation to
Latin America- and Spain-related disputes.

Latin America
•

Practitioners still often look to established seats outside the region, such as Paris and New
York. There is an array of emerging seats in the region (São Paulo, Rio de Janeiro, Mexico
City, Montevideo, Santiago de Chile and Bogotá), with no clear frontrunner.

Middle East
•

Paris, London and Geneva are still regarded as the predominant seats.

•

Seats to watch out for include Dubai, Cairo, Tunis, Beirut and Riyadh. The Dubai
International Financial Centre (DIFC) was regarded as an up-and-coming seat.

North America
•

In Canada, Toronto was regarded as an internationally established seat. For regional disputes,
Vancouver, Calgary, Montreal and Ottawa were named.

•

Internationally established US seats include New York and Washington DC. Miami, Chicago
and Houston were regionally named seats. It is expected that California may become a
popular seat in the future if there is legislative reform.

1.8 Institutions – key trends
Regionalism
Different regions have a preference for different rules, although the International Chamber of
Commerce (ICC) appears to have a presence in all regions.
Practitioners in all regions report widespread use of the ICC Rules of Arbitration.
In Europe, North America and Asia-Pacific, other institutions are also well established and widely
used. For Europe these are the London Court of International Arbitration (LCIA), the International
Centre for Dispute Resolution (ICDR) of the American Arbitration Association (AAA), the Swiss
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Arbitration Association (ASA), the Vienna International Arbitral Centre (VIAC) and the Arbitration
Institute of the Stockholm Chamber of Commerce (SCC). For North America these are the LCIA
and the ICDR. For Asia-Pacific, the Singapore International Arbitration Centre (SIAC) and the Hong
Kong International Arbitration Centre (HKIAC) are now well established, something which drew
comment from not only practitioners within that region but also in North America and Europe. AsiaPacific practitioners predict that users will continue to favour arbitration within the region rather
than Paris and London.
In China, Africa and MENA, national arbitral institutions are still the most commonly used, above
other arbitral institutions which might be considered more global in their reach, such as the ICC and
the LCIA. This appears to be, in part, a reflection of a greater number of domestic arbitrations in
these regions.
In MENA, in particular, practitioners expressed a preference for the LCIA or the ICC for high-value
cases, and specialist institutions for certain sectors such as the Court of Arbitration for Sport or the
London Maritime Arbitrators Association (LMAA).
In Latin America, the ICC is the dominant arbitral institution, alongside other national institutions,
but the latter is more likely to handle domestic arbitration.
Overall, some practitioners predict a growth in regional arbitral institutions, while others thought
that it was not likely that the less-established arbitral institutions would gain in market share over the
more established institutions.
Arbitration rules are becoming more homogenous
Many of the practitioners surveyed agreed that institutional rules were becoming more homogenous.
Overall this was seen as a good thing; a reflection of international best practice and a willingness to
meet the demands of users through, for example, expedited procedure. It was also observed that
the homogenisation of institutional rules is likely to support the trend towards regionalisation, as
this increases the likelihood that a counterparty will accept an institution in a different jurisdiction.
However, there remained a sense that arbitral institutions could still be differentiated on the basis
of culture, cost structure and certain unique features, such as the different variations of joinder/
consolidation provisions and scrutiny of the award.
Development of a supranational body to oversee arbitration is an unrealistic prospect
We asked those surveyed whether there was any appetite for a supranational body to oversee
international arbitration to address uniformity, predictability and ethical conduct in the field. The
near consensus, across all regions, was that this was not a real possibility in the near future. Primarily,
this was due to a lack of political will and consensus.
Those in favour of a supranational body cited the following advantages: the removal of unsupportive
court intervention; uniformity over annulment proceedings; and regulation of ethical issues and
quality.
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Those against, or sceptical of, a supranational body thought that it would be impractical, unwieldy
and bureaucratic. Many also questioned whether uniformity is desired or needed.

1.9 Specialism in arbitration
Where arbitration practice is developing, greater specialism in arbitration procedure was generally
regarded as a good thing. In more developed regions, views were mixed, with some practitioners
considering greater subspecialisation in a type of arbitration as important, and others wary of
overspecialisation. All welcomed specialisation in sector knowledge.
In Africa and MENA, practitioners reported a general need for greater specialism in arbitration
procedure. Practitioners in both regions observed that the lack of specialism in the area contributed
towards a limited pool of arbitrators, which had a knock-on effect on the efficiency of the process
in their jurisdictions. In Latin America, many practitioners also reported an increasing demand
for lawyers who are specialised in international arbitration, although some were also wary of
overspecialisation.
In Asia-Pacific, specialisation in arbitration procedure was regarded on the whole as a good thing
– up to a point. There are a number of jurisdictions within the region where it was felt that greater
specialism is required (eg, Myanmar, Indonesia, the Philippines and Thailand). Greater specialism
was regarded as a positive development in order to avoid the import of national court procedures
which might result in inefficiencies. However, practitioners also observed that it should not become
so specialised that arbitration became inaccessible to non-specialists.
In North America, the consensus was that practitioners were not specialised enough, and increasing
specialism would enhance the quality of practitioners and resulting awards generally. However, like
Asia-Pacific, there were concerns that an overspecialised group of practitioners would make it less
accessible to other practitioners and that this, in turn, would give rise to potential legitimacy issues.
Concerns were expressed that it would be difficult for practitioners to focus purely on arbitration in
some jurisdictions due to lack of a market for those skills.
In Europe, in some jurisdictions such as England, practitioners were comfortable with a distinction
between those who specialise in court litigation and those who specialise in arbitration, and that this
was positive in that it contributed to consistency and certainty of arbitration procedure and decisions.
Elsewhere in Europe, such as in the Nordic countries and Poland, practitioners considered that it was
beneficial to be competent in both disciplines and suggested that grounding in the domestic legal
system and court procedure is undervalued.
Generally, all regions thought that there should be greater specialism by counsel in industry sectors.

1.10 Increasing competition – a hurdle for young arbitration practitioners
In all regions, the main challenge to establishing a career in arbitration was seen to be the increasing
competition between lawyers. In regions where arbitration is well established, such as Europe and
North America and in some jurisdictions in Asia-Pacific, many practitioners observed that there
are not enough opportunities for new entrants. This is, in part, driven by the trend towards greater
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specialism in arbitration procedure, making it harder for those who are in non-specialist practices to
gain experience.
In Africa, challenges to building a career were identified as specific to particular jurisdictions.
Generally, gaining exposure to international arbitration to build relevant experience was seen as a key
challenge.
Advocacy skills were regarded as important but difficult to acquire, particularly if practitioners are
forced to specialise too early. Language skills and a broad cultural awareness were also seen as being
of particular importance.

1.11 Development of current hot topics
Interim relief and emergency arbitrators
Emergency arbitrator provisions are an example of interim relief available to parties. Commonly, such provisions allow, in the case of
an emergency at any time prior to the formation or expedited formation of the arbitral tribunal, either party to apply for the immediate
appointment of a temporary sole arbitrator to conduct emergency proceedings pending the formation or expedited formation of the
arbitral tribunal.
Such measures have been adopted in the various institutional rules in recent years:
• 2006 – International Centre for Dispute Resolution (ICDR)
• 2010 – Arbitration Institute of the Stockholm Chamber of Commerce (SCC), Singapore International Arbitration Centre (SIAC)
• 2011 – Australian Centre for International Commercial Arbitration (ACICA)
• 2012 – ICC, Swiss Rules of International Arbitration, PRIME Finance
• 2013 – Hong Kong International Arbitration Centre (HKIAC), the Belgian Centre for Arbitration and Mediation (CEPANI)
• 2014 – London Court of International Arbitration (LCIA)*
*Parties who concluded their arbitration agreement before 1 October 2014 must agree in writing to ‘opt in’ to emergency arbitrator
provisions.

It remains to be seen whether interim relief and emergency arbitration will be a significant
development.
Views on whether we would see an increasing number of interim relief applications, particularly
to emergency arbitrators, were mixed. Overall, the consensus seemed to be that while emergency
provisions are here to stay, it is not yet clear how well established they will become. Many practitioners
reported concerns about whether interim orders would be as effective as court orders, and about the
quality of service from emergency arbitrators.
In Asia-Pacific, where leading arbitral rules provided for emergency arbitrators and where legislation
in Hong Kong and Singapore had been amended to take account of this, practitioners were more
optimistic about the use of the emergency arbitrator. In China and Japan however, where arbitral
rules had recently been amended to include emergency arbitrator provisions, practitioners were more
cautious about their potential use. Changes to the arbitration law in India are also being considered
to recognise emergency arbitrators.
In Europe and North America, the reaction was mixed. Generally, it was accepted that emergency
arbitrator provisions are here to stay, but some practitioners predicted that their popularity would
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plateau, pointing to the limited number of emergency arbitrator cases reported by the ICC since
it adopted emergency arbitrator provisions in the 2012 ICC Rules of Arbitration. They also voiced
concerns regarding the quality of the service and the effectiveness of the relief.
There are some regions where awareness and use of the emergency arbitrator provisions was low, such
as MENA and parts of Africa. This appeared to reflect the fact that many of the arbitral rules in those
jurisdictions did not include emergency arbitrator provisions. In some jurisdictions, interim relief
was seen as the preserve of the court; for example, in Indonesia, Thailand, the Philippines and South
Africa.
In Latin America, responses were driven by jurisdiction and specific regulation of interim relief within
that jurisdiction, with those whose national laws recognised interim relief granted by arbitrators
being more positive. Also, overall, the national arbitral institutions do not have emergency arbitrator
provisions. In some jurisdictions (eg, Uruguay) the courts have exclusive jurisdiction to grant interim
relief; in others there was uncertainty (eg, Mexico, Venezuela and Ecuador), while in others interim
relief granted by arbitrators was recognised (eg, Brazil, Chile, Colombia and Panama).
Third-party funding
Third-party funding is the provision of funds by someone not involved in the arbitration to one of the parties to the dispute. Typically,
the funding will cover counsel’s fees, experts’ and miscellaneous expenses and an indemnity against any liability for adverse costs (eg,
security for costs). In return, the provider will receive a negotiated share of any recovery on the claim, whether by award, collection
or settlement. Typical third-party funders include venture capital funds, bank affiliates, commercial providers and even publicly listed
companies.

In many jurisdictions, third-party-funding is prohibited or there is legal uncertainty as to whether this
is permissible. In those jurisdictions where it is permitted, practitioners predict a rise.
In those regions where third-party funding is permitted and is more established (eg, Europe and
certain jurisdictions within Asia-Pacific and North America), the majority of practitioners predicted
that third-party funding would increase in the next five years with increasingly diverse third-party
funding options and fee arrangements. However, concerns were expressed, particularly in relation
to potential conflicts, coupled with a call for greater accountability and transparency of third-party
funders. In response to these concerns, practitioners predicted that the imposition of disclosure
requirements and orders for security of costs, where it is established that the claimant is unable to pay,
will arise.
There are a number of regions where there remains very little use of third-party funding and this
is not expected to change in the next five years (eg, Africa, MENA, Thailand, Indonesia, Malaysia,
China, Japan, South Korea, India and Latin America). Generally speaking in those regions, thirdparty funding is prohibited or there is uncertainty as to whether it is permitted.
Issue conflict
Issue conflict can arise when an arbitrator has taken, or gives the appearance of having taken, a particular stance on an issue to be
decided in the case before him. In such circumstances, concerns might be raised as to his ability to address the issue with an open mind.
Issue conflict is, therefore, a form of conflict of interest stemming from the arbitrator’s relationship to the subject matter of the dispute
(as opposed to his relationship with the disputing parties). In recent years, accusations of issue conflict have become a popular choice for
parties pursuing the disqualification of allegedly biased arbitrators in investor-state arbitrations.
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Generally, practitioners across all regions considered this to be an issue for investment treaty
arbitration, and not for commercial arbitration. This is because investment treaty disputes often
present very similar, if not identical, issues which particular arbitrators may have decided in previous
cases. This is compounded by the fact that many investment treaty decisions are publicly available.
Practitioners observed that this could be addressed by the expansion of the pool of arbitrators
determining investment treaty cases and by arbitrators no longer appearing as counsel.

1.12 Advancements in technology
Practitioners from all regions reported using technology to streamline current arbitration procedures,
such as virtual case management systems. Despite this, a view was expressed (in Asia-Pacific) that the
adoption of a state-of-the-art US domestic litigation-type electronic document collection and sorting
system incurred unnecessary cost and burden, and could create an undesired monopoly by large
firms with the resources to conduct arbitrations in this way. There was also widespread acceptance
that interim and procedural hearings could be conducted virtually via videoconference.
However, practitioners were generally conservative about their predictions for the future. Many saw
technology as aiding aspects of arbitration rather than replacing the status quo. Technology was not
seen as a substitute for decision-making and many expressed preferences for final oral hearings. In
particular, the view was pressed that videoconferencing was not suitable for cross-examination.
Uneven advancement of technology, and the reliability of it, is still considered to be a challenge in
certain regions (eg, Africa).

1.13 Predictions for key trends in jurisprudence
Few common specific predictions were given for key trends, in terms of jurisprudence. However,
many of the suggestions made by practitioners focused on either investment treaty jurisprudence or
on developing court jurisprudence in relation to setting aside or enforcement of arbitral awards.
For investment treaty claims it was predicted that there would be:
•

a growing number of investment treaty claims in jurisdictions where there has been political
unrest, conflict and regime change, especially in MENA, Ukraine and Greece;

•

an increasing number of investment treaty cases before national courts;

•

dual nationality from the investor side;

•

a discussion of most-favoured-nation (MFN) provisions as applied to procedural rights;

•

discounts for political risk to be applied to the assessment of damages; and

•

greater cross-fertilisation between international human rights law and investment treaty law.
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It was predicted that the following would arise in relation to arbitral awards:
•

A form of governance through a ‘review by peers’ of arbitral awards to give apparent legitimacy to
those awards (in a form similar to the review undertaken by the ICC Court of Arbitration).

•

Publication of arbitral awards being supported by an arbitral institution, which will provide
valuable ‘soft-law’ (albeit non-binding) to the corpus of the law relating to international
arbitration, especially on matters of procedure.

•

Courts becoming more interventionist in setting aside awards, including at the seat of the
arbitration.

•

Further development of the current trend towards comparative citation of law in international
cases, ie. Citation of cases from a variety of (relevant) jurisdictions as well as international
conventions and private international law sources, in an effort to show that the desired approach
is broadly supported across multiple jurisdictions.

•

Increased jurisprudence in enforcement and recognition of arbitral awards in various
jurisdictions, including ‘competition’ / consistency of decisions between seats and places of
enforcement with regard to ‘validity’ of awards for enforcement.

The following prediction was made in relation to arbitrators:
•

There will be more jurisprudence regarding the immunities and liabilities of arbitrators.
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Chapter 2: Africa
By Tunde Ogunseitan
2.1 Current state of arbitration in the region
Arbitration, while in a development phase, is growing rapidly across sub-Saharan Africa, which might
be broadly spilt into three groups: East Africa, West and Central Africa, and Southern Africa. (North
Africa is considered in the report on MENA).
While arbitration is well established in some parts of West and Central and Southern Africa such as
Ghana, Nigeria and South Africa, various other countries in the continent have only recently been
seen to support and embrace arbitration. In East Africa, arbitration is reported to be increasing in the
jurisdictions of Kenya, Tanzania and Rwanda in particular. Users from these particular jurisdictions
foresee a significant upturn in arbitration in the next five years.

2.2 Increased use of arbitration
The reason for the increased use of arbitration across sub-Saharan Africa as a whole lies not only
with the parties’ control over the process but also primarily with their ownership of the pace of the
proceedings and the confidentiality afforded by arbitration. In a continent where the perception
of lack of commercial sensitivity by the courts is an issue, considerations such as costs, neutrality,
expertise of arbitrators and finality have been pointed out as additional advantages. Consequently,
participants also indicated that international arbitration affords a dispute resolution mechanism
independent of the political and bureaucratic issues. It was noted that, while much of the demand for
international arbitration is driven by international companies investing in Africa, local entrepreneurs
are beginning to embrace international arbitration.
There are also some country-specific reasons for the growth of arbitration. For example, participants
from Nigeria cited the absence of a discovery process as one of the advantages of arbitration over
litigation and could lead to an increased use of arbitration.
However, despite the increased use of arbitration, practitioners and users of arbitration commonly
point to costs as a significant disadvantage, with some remarking on the discouraging effect this
has on the settlement of lower-value disputes through arbitration. Perhaps in response to this,
there appears to be a drive by many African states to appear arbitration-friendly, with courts taking
arbitration-friendly positions and governments updating old arbitration legislation to comply with
modern norms.

2.3 Seats
In general, most contributors consider their home jurisdictions to be safe seats for the settlement
of small commercial disputes, while some referenced the United Kingdom, France and Switzerland
as safe seats when dealing with large and sensitive commercial disputes. Across sub-Saharan Africa,
four jurisdictions are now bidding to establish themselves as international seats in the next five to ten
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years. Johannesburg, Kigali and Lagos are seen as the growing contenders, with Mauritius making
substantial gains over the past three years. The viability of these jurisdictions as international seats
is dependent on whether there is confidence in the legal infrastructure in these jurisdictions, and
whether this confidence will tempt international parties and investors to use them as opposed to the
traditional well-heeled destinations. What is clear is that these jurisdictions have begun to develop
a body of competent practitioners and, when critical mass is achieved, parties will no longer feel
obliged to leave the region in order to resolve their disputes.

2.4 Institutions
National arbitration institutions are at different stages of development across the region. While
arbitration is relatively developed in Ghana, Nigeria and South Africa (as evidenced by the presence
of national arbitration institutions, namely: the Ghana Arbitration Centre, the Association of
Arbitrators (South Africa), the Lagos Court of Arbitration and the Chartered Institute of Arbitrators
UK (Nigeria)), this is reportedly not so in other jurisdictions in West and Southern Africa.
Practitioners from these other jurisdictions do not foresee a significant change in this regard in
the next five years. In East Africa, Rwanda’s creation of the Kigali International Arbitration Centre
(KIAC) has substantially transformed the perception of arbitration in the region, with more parties
willing to agree to institution-administered arbitration and move away from ad hoc arbitrations.
However, the ICC, the LMAA and the LCIA appear to remain the institutions of choice for
multinational companies negotiating agreements, and this is likely to be the case until confidence
and experience are built in local institutions over the next five years.

2.5 Tribunals
Participants in Africa report a general concern for the arbitrators’ accountability. The solutions
proposed vary from the introduction of a payment system that is dependent on the achievement of
certain milestones in the proceedings, to the introduction of guidelines similar to ICC techniques for
controlling the time and costs of arbitration.
To enhance the quality of awards, contributors propose two major solutions, namely: the scrutiny of
awards by the relevant arbitral institution; and a screening process by arbitral institutions to ensure
that arbitrators possess the requisite skills and experience.

2.6 Career development
Overall, a need for greater specialisation among arbitrators and the lack of experienced arbitrators
were highlighted as necessary to promote arbitration in Africa.
In West Africa, participants cite various factors which may affect the career prospects of arbitration
practitioners. In Nigeria, for example, the proposed creation of the National Alternative Dispute
Resolution Regulatory Commission to regulate the processes of accreditation, the institutions and
individuals involved in alternative dispute resolution (ADR), was regarded as a key challenge because
it gives rise to concerns that this will undermine parties’ freedom to select counsel and arbitrators.
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The Ghanaian contributors cite the requirement that arbitrators must have ten years’ experience as a
challenge for younger arbitration practitioners.
South African participants suggested that until the current complicated and antiquated legal system
for international arbitration is reformed in their jurisdiction, it will limit the ability of lawyers in the
jurisdiction to develop specialist international arbitration practices.
In Rwanda, practitioners are becoming specialised quickly as parties are reluctant to appoint
practitioners without any proven accreditation or experience in arbitration.

2.7 Final thoughts on developments in the region
There is definitely change taking place in Africa. There have been various legal developments in the
region which are, in turn, driving the implementation of legal frameworks in keeping with modern
norms. For example, the establishment of the Organisation for Harmonisation of Business Law in
Africa (OHADA) is martialling the French-speaking countries in West and Central Africa, and it is
only a matter of time before this extends to the development of a more modern legal infrastructure
for international arbitration in the region. Some signs of this have already been seen in, for example,
Rwanda or Mauritius where there has been a government support drive to provide an arbitration
infrastructure through changes to arbitration legislation, the training of the judiciary and the
establishment of an international arbitration centre. In the common law jurisdictions, which are
essentially English-speaking countries, the development of arbitration has been boosted by changes to
the legal framework in order to support arbitration. For example, Nigeria, Ghana and Rwanda have
seen either new pro-arbitration legislation or judicial precedent.
However, there is still a lot of investment required in the legal infrastructure in order to give parties
sufficient confidence to agree to have their arbitrations seated in many African jurisdictions. South
Africa is a case in point, as statute requires permission from the Minister of Economic Affairs for
the enforcement of broad categories of foreign arbitral awards. Concerns were expressed that in
many jurisdictions the courts are not as supportive of arbitration as they might be; for example,
key principles of arbitration law which are reflected in the New York Convention still risk being
interpreted in a way which is not in keeping with modern norms. Some participants hoped that
pressure from large commercial corporations might propel the creation of a supranational arbitration
centre. OHADA has established a blueprint for this.
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Chapter 3: Asia-Pacific
By Swee Yen Koh, Sue Hyun Lim and James Morrison
3.1 Current state of arbitration in the region
Arbitration is, without question, a popular and effective form of dispute resolution in the Asia-Pacific
region, especially in relation to cross-border disputes. Parties choose arbitration over court litigation
mainly due to its advantages in enforcement, neutrality and party autonomy. In certain countries,
arbitration is also viewed as more suitable than court litigation due to the specialised knowledge and
expertise that arbitrators have in comparison to the judges in the domestic courts. Arbitration also
has an advantage in some jurisdictions where it is perceived as being faster and more efficient than
the domestic courts.
The rise in arbitration in Asia is also due to the rise in safe seats within the region – namely, Singapore
and Hong Kong – which not only have the benefit of robust judicial and legislative support, but
also that of renowned institutions which have already crossed the hurdle of building up a trusted
reputation in the region.
Nevertheless, arbitration in the Asia-Pacific region still faces setbacks, which include increasing costs
and delay, risks to enforcement of arbitral awards in certain jurisdictions and a shortage of skilled
arbitrators or legal counsel to meet the growing demand for arbitration services, as well as the
continuing uncertainty surrounding the ethical conduct of arbitrators. Also, in some jurisdictions,
such as India, there can be a propensity for arbitrators and legal counsel to replicate or be heavily
influenced by domestic litigation rules and procedures in conducting international arbitrations.
Further, practitioners in countries in Northeast Asia sometimes find it challenging to harmonise
the practices and norms under their civil-law-based court practices with the common-law-based
procedural aspects (eg, production of documents and examination of witnesses, which can be
perceived as overly burdensome or adversarial) deployed in international arbitration.

3.2 The next five years
The future is optimistic for arbitration in the Asia-Pacific region. In addition to a regional increase
in disputes going to arbitration as a whole, arbitration is expected to grow notably in Indonesia,
Myanmar, South Korea and Australia, while more gradually in Japan. More safe seats and reputable
institutions are also expected to emerge in the next five years, which will increase the range of choices
available to potential disputants.
A wide array of developments has also been predicted for the next five years to address the current
setbacks to effective arbitration. This includes increasing the number and availability of arbitrators,
introducing fee caps and time limits, streamlining procedures, increasing the use of technology,
providing guidance for the ethical conduct of arbitrators, introducing legal amendments permitting
contingency-fee arrangements and increasing government and court support for arbitration.
At the same time, it is foreseen that there will be a rise in litigation using specialised courts, with the
establishment of new commercial and construction courts that are specially tailored to suit disputes
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of a commercial and/or international character, such as the Singapore International Commercial
Court. While it is by no means suggested that this will lead to a decrease in arbitration or a preference
for litigation, the extent of this development could be magnified if and when the Association of
Southeast Asian Nations (ASEAN) members successfully implement a treaty on the enforcement of
court judgments, though this is not likely to come to fruition within the next five years.

3.3 Seats
Singapore and Hong Kong are regarded as the safest seats within the region, with Singapore being
seen as the seat of the future due to its supportive national laws, well-developed infrastructure and
its strong position as a financial and commercial centre. Practitioners variously cited Kuala Lumpur
and Seoul as being increasingly popular, while Chinese practitioners stated that mainland China is
the preferred seat among users in China. However, none of these seats compared to Singapore and
Hong Kong in terms of popularity. Outside the region, practitioners recognised London, Paris and
Geneva as important seats. However, many expected these to diminish in popularity as Singapore and
Hong Kong continue to grow. In light of recent decisions of the Indian Supreme Court, India (and
specifically Delhi) was also increasingly considered a safe place to seat an international arbitration,
particularly in cases where the subject matter of the dispute is situated in India. Practitioners
also viewed Sydney as a regionally established seat and expected both a growth in international
arbitrations seated there and in disputes involving Australian parties.
Asia-Pacific practitioners regarded the possibility of an a-national award system as slim. They
cited the fact that the idea of the seat is well ingrained in national legislation, court decisions and
interpretations of international documents such as the UNCITRAL Model Law on International
Commercial Arbitration (‘the Model Law’) and the New York Convention. Without uniformity of
rules and their interpretation, there was scepticism as to the feasibility of the idea. Further, many
deemed the idea of a-national awards to be undesirable. Established seats were said to create
certainty and enable parties to seek interim relief and review or challenge awards within a clear legal
framework.

3.4 Institutions
The ICC continues to be popular among users in the region but is closely followed by the SIAC and
the HKIAC for their efficient case management and innovative features. Other arbitration institutions
in the region, such as the Kuala Lumpur Regional Centre for Arbitration (KLRCA) (especially for
its niche area in Islamic-law-related disputes), the Japan Commercial Arbitration Association (JCAA)
(which had its rules recently revised) and the Korean Commercial Arbitration Board (KCAB) (which
has recently seen an increase in the use of its international rules), were also expected to gain more
popularity. In Australia, the Australian Centre for International Commercial Arbitration (ACICA) has
been gaining recognition. LCIA India is often recommended for arbitrations seated in India and is
preferred due to its location (Delhi) and its hourly fee structure.
Participants identified an ongoing trend for parties in Asia to choose institutions within their own
region (rather than institutions which were traditionally popular, such as the LCIA and the ICC).
As to the question of whether the institutional rules were becoming too homogenised, the general
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response was that this was a positive development, as it adds to predictability, familiarity and more
competition among the institutions.

3.5 Tribunals
In Asia, most practitioners are of the opinion that the increased specialisation of arbitrators, both
in the practice of arbitration and in industry sectors, is desirable as it leads to greater efficiency
and more effective servicing of client needs. The consensus is that arbitration practitioners are
not becoming too specialised. Interestingly, some participants viewed specialisation in terms of
distinguishing a practitioner’s arbitration practice from a domestic litigation practice. Others
considered specialisation as being an issue for industry sectors (eg, intellectual property,
construction, maritime, etc).
A consistent theme among participants was the need to increase the pool of available, credible and
high-quality arbitrators in the region. This was concomitant with the view that tribunals should be
held to account more in terms of speed, efficiency and quality of decision-making, especially in view
of the finality of arbitral awards, and that this would deal with the problem of a lack of accountability
in the arbitration process. Some practitioners, however, did not believe that additional mechanisms
should be made available for parties and institutions in this regard. Rather, existing self-regulation
mechanisms in the arbitration community were seen as sufficient to hold arbitrators to account.
Finally, issue conflict did not appear to be a widespread problem in Asia-Pacific and, in any event,
the IBA Guidelines on Conflicts of Interest in International Arbitration provided a helpful means
of preventing or resolving them. Even in the context of investment treaty arbitration, where issue
conflicts were considered most likely to occur, participants were optimistic that they would occur less
frequently, especially in light of these guidelines.

3.6 Career development
Generally in the Asia-Pacific region, and consistent with the globalisation of legal services, the
practice of international commercial arbitration has attracted considerable interest not just among
the new entrants at the junior end but also crossover lawyers from litigation to international
arbitration practice. However, with the dramatic increase in competition among lawyers interested
in practising international arbitration, there were concerns regarding competition and a saturated
market in the Asia-Pacific region.
A lack of education, knowledge of arbitration laws, and experience was reported in some jurisdictions
that had less development arbitration jurisprudence. To develop the practice in these jurisdictions,
there needs to be more education and training of the arbitration counsel as well as tribunals. In some
jurisdictions, such as India and Australia, arbitration has traditionally been viewed as merely a subpractice within court litigation, which has presented difficulties in terms of opportunities to develop
a true specialisation in arbitration. Practitioners from civil law jurisdictions in the Asia-Pacific region
reported as a challenge, their limited exposure to arbitration-style advocacy, which is closer to the
manner in which domestic litigation is conducted in common law jurisdictions such as Singapore,
Hong Kong and Australia.
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3.7 Final thoughts on development in the region
Commentators identified a number of key areas of jurisprudence to watch out for in the coming
years. One such key area was that of enforcement and the setting aside of awards. Some feared
that courts would continue to become more interventionist in the setting aside of arbitral awards,
even in established seats such as Singapore. Two decisions by the South Korean courts denying the
enforcement of two final ICC awards were seen by some as further evidencing this development,
although others viewed these as isolated instances that are unlikely to be repeated. Others cited
national court decisions in India and China on enforcement as interesting areas to watch, especially
in the light of a trend of pro-arbitration judgments in India.
Developments relating to interim measures and emergency arbitration were expected. Practitioners
expected their popularity to continue to grow in Singapore and Hong Kong, as evidenced by the
SIAC statistics cited by one commentator showing the rapid rise in their use. Some practitioners
mentioned the presence of LCIA India and the proposed amendments to the Indian Arbitration and
Conciliation Act as potentially important developments in this area. Practitioners from countries with
less-developed arbitration jurisprudence such as Indonesia, Thailand and the Philippines feared that
interim relief would not be enforced by national courts.
Observations regarding the future of third-party funding also varied across the region. In Australia,
practitioners recognised that there was an established history of third-party funding in litigation and
this would increasingly be mirrored in arbitration. In Hong Kong and Singapore, third-party funding
was similarly expected to grow, albeit in a regulated manner. However, in India, Thailand, Indonesia
and Malaysia, third-party funding is not allowed and practitioners did not expect this to change.
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Chapter 4: Europe
By Christopher Harris and Sarah Morton
4.1 Current state of arbitration in the region
Europe presents perhaps the widest range of sophistication and experience of arbitration. At one end
of the spectrum, it is home to many of the leading arbitral institutions in the world, such as the ICC
in Paris, the LCIA in London, the Permanent Court of Arbitration (PCA) in The Hague and the SCC
in Stockholm. It is also home to a range of fairly specialised national courts with a wide experience of
supporting arbitral proceedings, such as the Commercial Court in London, the Paris Cour d’Appel
and the Svea Court of Appeal in Stockholm.
At the other end of the spectrum, there are a number of countries, especially in the eastern part
of the region, where arbitration is still in its infancy and where local courts are not regarded as
being supportive of arbitral proceedings; in some cases, they have been criticised for undermining
arbitrations.
Reflecting this distribution, there are countries within the region where arbitration is, effectively, the
default dispute resolution mechanism for disputes in a number of sectors such as oil and gas and
other countries where litigation remains strongly dominant and there are real prospects for growth.

4.2 The next five years
Most respondents regarded there to be significant prospects for the growth of arbitration in the
region as a whole. Particular importance was ascribed to sector expertise in the financial and energy
sectors, while the confidentiality of proceedings remained critical for sensitive industrial areas such
as pharmaceuticals. New arbitration laws in Belgium and Finland are expected to generate growth in
arbitration, while Italy has resolved to use arbitration to ease the backlog in its courts, which should
lead to a significant upswing in arbitration awards there.
Practitioners viewed there to be multiple threats to growth, however, ranging from external factors
such as the rise of Asian arbitration centres and the impact of Russian sanctions, to internal factors
such as the reinvention of specialised national courts with more streamlined procedures and the
perceived lack of success in addressing the delay and costs of arbitral proceedings.

4.3 Seats
The most highly regarded seats were, perhaps unsurprisingly, Paris, London, Geneva and Zurich.
Stockholm is also a key seat, especially for disputes involving Russian and Chinese parties. Most
respondents considered that these were likely to remain the dominant seats for the next five years,
driven largely by their strong institutions, good hearing venues and infrastructure and, most
importantly, sophisticated and experienced local courts and legislation supportive of international
arbitrations.
A number of respondents considered that the established hierarchy will be challenged increasingly
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over the coming years by other seats both within and outside the region. Vienna, Helsinki and The
Hague were the most frequently mentioned European growth seats, with Madrid highly regarded for
Latin American cases. Outside Europe, practitioners felt that Singapore, Hong Kong and Malaysia
offered the greatest competition. It was particularly highlighted that the impact of sanctions was
driving Russian parties to seek new venues for the resolution of their disputes away from the region.
Support for a-national awards among European practitioners was limited, with many viewing these
as unrealistic. Others highlighted the importance of national courts in enforcement and doubted
that a-national awards would assist in that regard. A strong theme that emerged from the responses
was that a-national awards are not really desirable, since parties benefited from the stability of a
supervisory court exercising control over arbitral proceedings. Several respondents noted that recent
criticisms of the Transatlantic Trade and Investment Partnership (TTIP) on the grounds that it left
important questions too far removed from national courts to review suggests that public sentiment is
not in favour of delocalised proceedings.

4.4 Institutions
The ICC and the LCIA received numerous mentions as leading institutions, closely followed by the
Swiss Chambers, the VIAC and the SCC. The ICC was the preferred choice, with commentators
noting that it was particularly well suited to large-scale international disputes. However, it was also
regarded as high-cost and less time efficient than some of the smaller institutions.
A number of those consulted predicted a growth in the use of regional and/or sectoral institutions
as the reliability of their governing bodies is perceived to increase and their ability to offer lower
arbitration costs and faster decisions becomes more attractive. The Belgian Centre for Arbitration and
Mediation (CEPANI), the Arbitration Institute of the Finland Chamber of Commerce (FAI), PRIME
Finance and the Hungarian Energy Arbitration Court were among those mentioned in this regard.
Most respondents believed that the large institutions were likely to remain in a position of dominance
in relation to large-scale, high-value disputes for the foreseeable future.
In respect of homogeneity, while most commentators believed the rules of the main centres to
be fairly homogenous, views were divided as to the merits of this. While some considered this to
be a reflection of an emerging international consensus of best practice, others believed that this
should not be an aim in itself and should not stifle innovation. One of the key areas of distinction
highlighted was the method of charging, namely the distinction between the ad valorem method
adopted by the ICC and others, and the hourly rate approach of the LCIA, inter alia.

4.5 Tribunals
In Europe, many respondents viewed the experience and specialisation of arbitrators as an advantage.
However, many argued that there is a need for both specialists and generalists to deal with the range
of cases, including those with a background in litigation. Respondents did complain that in areas such
as finance there is a real need for arbitrators with a higher level of background in the instruments
and practices of the market.
The main criticism levelled at tribunals was, perhaps unsurprisingly, delay and lack of efficiency in
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the conduct of proceedings. Respondents acknowledged that parties and counsel were also to blame
in this regard, but focused on arbitrators’ availability and a perceived unwillingness to be directive
and hands-on in driving a dispute, including making tough case management orders. Particularly in
the pro-arbitration jurisdictions, it was felt that arbitrators could afford to be stronger without fear of
having their decisions overturned by the courts.

4.6 Career development
There is a clear split in the region between (principally) London and Paris and the other centres
as regards specialisation: in the former, there are a number of large firms with specialist arbitration
groups, as well as boutique firms focusing on arbitration, and the specialisation is seen as a good
thing; in most other jurisdictions, practitioners undertake a mixture of litigation and arbitration work
and this is also perceived to be a benefit. Indeed, respondents from the Nordic countries strongly
believed that it was best for practitioners to have a mixed practice.
Arbitration is a small and competitive area in all European jurisdictions, which raises the bar for
entry to the profession. Commentators believe that versatility as to location and language skills is
one key metric of success for those seeking a career in the area. The difficulty of obtaining practical
experience, and of advocacy experience in particular, was highlighted by respondents.

4.7 Final thoughts on development in the region
In amongst the predictable areas of concern to European practitioners – with TTIP inevitably rating
a number of mentions – there were a number of surprising responses. In a region dominated by
civil law jurisdictions, there was a marked preference for oral hearings and examination of witnesses
in person. Further, interim relief was viewed as highly desirable both in those countries with strong
procedures already in place, and also in jurisdictions where there is no current ability to obtain such
measures.
Commentators are expecting a wide range of developments in the jurisprudence over the coming
years. In particular, many referred to the growth of third-party funding, increasing challenges to
arbitrators and moves to greater transparency in respect of awards as key trends to observe. And, of
course, one could not end without mentioning the TTIP negotiations and public reaction thereto,
which seem likely to remain critical issues for arbitration in the political sphere.
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Chapter 5: Latin America
By André de A. Cavalcanti Abbud and Ignacio Minorini Lima
5.1 Current state of arbitration in the region
Arbitration is a growing means of dispute resolution in Latin America. However, as is often the case in
the region, it is difficult to generalise in many aspects since each country has its own particularities.
While many countries have established a decisive pro-arbitration approach, others show legal trends
that do not foster arbitration.
State court litigation is still consistently the most commonly used dispute settlement method. The
perceived performance of the different state courts varied greatly among the diverse countries.
However, in general, complaints of sluggishness, inefficiency and high costs are commonplace.
Parties have come to recognise these key deficiencies in the justice system, which drive them to
attempt to solve their disputes through alternative mechanisms. Arbitration appears in the eyes of
users as a method which offers many attractions: neutrality, speed, expertise, confidentiality and
flexibility.
In recent years, most countries have witnessed important advances in the field, with several adopting
more arbitration-friendly laws and judges willing to cooperate closely with arbitrators. On the other
hand, there are other Latin American countries whose judiciary is often represented as an obstacle to
arbitral proceedings or the enforcement of awards.

5.2 Increased use of arbitration
Practitioners almost unanimously predict growth in arbitration in Latin America over the next five
years. This trend is driven by the general expansion of the economies and supported (in general) by
pro-arbitration legislative reforms (eg, Colombia and Brazil). The classic advantages of arbitration are
noted as key drivers (eg, enforcement regime, flexibility of procedure and neutrality). Practitioners
note, in particular, the benefits of expert decision-makers and confidential judgments as being
particularly important in establishing arbitration as a mechanism suitable for complex matters and
the preferred choice of sophisticated companies.
On the other hand, the advancement of arbitration in certain parts of the region has to overcome
certain setbacks. Arbitration is hindered in various countries by a lack of court support, judicial
interference – especially in cases involving the state or state-owned companies – or, in some cases,
by undermining legislation. Some jurisdictions have the added challenge of delays in award
enforcement. In general, there is also a concern or uncertainty regarding interim remedies.

5.3 Seats
Latin American parties do not always choose Latin American seats, with many opting for the
customary options of Paris or New York. Following the global trend, foreign parties often prefer wellknown international seats.
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Within the region, the safest seats are considered to be São Paulo or Rio de Janeiro in Brazil, Mexico
City, Montevideo, Santiago de Chile and Bogotá, with no clear frontrunner. Most practitioners do not
expect this to change drastically in the near future, though there are some legislative proposals which
could foster a change.

5.4 Institutions
Parties tend to choose institutional arbitration over ad hoc procedures. The region has over 100
local arbitral institutions that are commonly used, with each country establishing several institutions,
often associated with the local chamber of commerce. Among these are the Centro de Arbitraje y
Conciliación de la Cámara de Comercio de Bogotá (CAC–CCB), the Centro de Arbitraje de México
(Arbitration Centre of Mexico) (CAM), and the Centro de Arbitragem e Mediação da Câmara de
Comércio Brasil-Canada (Centre of Arbitration and Mediation of the Brazil-Canada Chamber of
Commerce) (CAM–CCBC).
On a global level, Latin American parties hold the ICC in high esteem and often choose it to
administer their dispute resolution. Though this predominance is not expected to change greatly in
the near future, regional institutions are silently strengthening their position and the forthcoming
establishment of the UNASUR Arbitration Centre (the seat of which is yet to be determined) is
anticipated by many.
In general, homogenisation of the applicable rules is seen as a positive outcome, which will make
parties resort to local rather than international institutions. However, the degree to which the various
institutions have homogenised their rules is a disputed topic.

5.5 Tribunals
There was a generalised tendency towards thinking that users ought to do more to hold tribunals to
account in terms of speed, efficiency and quality of decision-making.
Practitioners expressed concern over the small circle of available arbitrators in Latin America as
well as the need to make the process more transparent. According to experts and users, the arbitral
institutions should focus their efforts to cope with these two issues by enhancing the availability of
arbitrators with particular knowledge of the region and by making the appointment processes more
transparent. The ultimate goals of efficiency and quality of decision-making would be supported if the
arbitration institution offered a larger pool of arbitrators and secured transparency.
With respect to the performance of tribunals, the powers of arbitrators throughout the process have
triggered controversy. For instance, Latin American countries have taken very different approaches
with respect to interim relief and emergency arbitration. Some jurisdictions allow arbitrators to
grant interim relief (eg, Brazil, Colombia), others ban this outright (eg, Uruguay), some are in the
midst of reforming the issue (eg, Mexico, Argentina) and in some countries the topic presents much
uncertainty (eg, Chile, Mexico). As regards to emergency arbitration, the vast majority of Latin
American countries have not adopted legislation on this mechanism and experts are in disagreement
regarding the immediate future of the subject.
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5.6 Career development
In Latin America it is not usual for practitioners to dedicate themselves exclusively to arbitration, with
most of them practsing civil or commercial litigation in substantive areas of law. This is due, in part, to
the relatively small regional market for arbitral litigation. There are a limited number of arbitration
firms and it is rare even for the larger firms to have their own exclusive arbitration department.
The arbitration circle is small and competitive, thus presenting a challenge for young lawyers to
gain entry. That said, the growing regional market (especially in regard to foreign investment) is
triggering a growing demand for trained arbitration practitioners, leading to more local educational
and work opportunities.
However, in practice, this matter has not turned out to be a major problem: it has not given rise to
many challenges or obstructions to arbitration procedures.

5.7 Final thoughts on development in the region
Experts and practitioners are keeping a keen eye on a number of jurisprudential trends and await
the settlement of various uncertain areas of law. Among these are the concepts of public order
and arbitrability (fundamental to the recognition and enforcement of awards as well as the nonintrusion of the judiciary), the extension of arbitral agreements to nonsignatories and the courts’
interpretations of recent arbitral legislation.
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Chapter 6: Middle East and North Africa
By Amani Khalifa
6.1 Current state of arbitration in the region
Arbitration has become the ‘normal’ means of resolving complex commercial disputes in MENA.
The growth in recent years is reflected by the overall increase in the number of cases registered with
institutions throughout the region.

6.2 Increased use of arbitration
The increase in the use of arbitration has been driven by a number of factors including the
widespread ratification of the New York Convention within the region, as well as the perceived
disadvantages of court litigation which include delay and a perceived lack of neutrality where a
foreign party is involved.
Practitioners and users from jurisdictions that have witnessed political unrest or armed conflict noted
the effect of these events on the ability of national courts to function effectively, and such events are a
contributing factor to the increased use of arbitration.
Experts identified the increasing familiarity with the arbitral process among users and an increase
in the number of disputes in industries requiring specialist knowledge as further causes for the
increased use of arbitration.
Perhaps the most significant change predicted for the development of international arbitration in
the coming five years is the improvement and/or modernisation of outdated arbitration legislation in
Qatar and the UAE. Participants anticipated that the modernisation of this legislation could lead to
a change in the current preference for seating arbitrations in the major arbitration destinations, with
more arbitrations being seated in MENA rather than Europe in future.

6.3 Seats
Many contracts with counterparties in MENA still provide for arbitration in the major arbitration
centres of Dubai, Paris and London. However, it is anticipated that there will be an emergence of
other safe seats in MENA.
Egypt and Tunisia were perceived as safe seats by participants in those jurisdictions due to the
adoption of Model Law-inspired arbitration legislation and the increasing familiarity of the local
courts with the arbitral process. The DIFC was also perceived by respondents to be an up-and-coming
safe seat.
Lebanon was perceived as another safe seat by those familiar with that jurisdiction. For example, the
Lebanese courts apply Lebanese law over the terms of the New York Convention because the former
is considered more favourable concerning the enforcement of foreign awards. Lebanese courts are
also of the view that arbitral awards set aside in the seat are nevertheless enforceable in Lebanon.
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Saudi Arabia’s adoption of more modern arbitration legislation in 2012 could result in more frequent
selection of Saudi Arabia as a seat. However, although the law is based on the Model Law, closer
examination of its provisions has yielded some cause for concern.
Any future reform of the UAE’s outdated arbitration legislation is anticipated to yield a significant
increase in the selection of Dubai as a seat.
Practitioners view certain recent decisions of the Qatari courts as unfortunate and in contradiction
with the New York Convention. However, anticipated changes to Qatari arbitration legislation are
expected to have a positive impact.

6.4 Institutions
Respondents listed the Dubai International Arbitration Centre (DIAC), the CRCICA and the Dubai
International Financial Centre – London Court of International Arbitration (DIFC –LCIA) as the
most popular in the region.
Regional institutions including the Cairo Regional Centre for International Commercial Arbitration
(CRCICA) were praised as having competitive fee schedules that allow parties to bring small- and
medium-value claims efficiently, but there appeared to be a preference for more established, global
institutions such as the ICC or the LCIA in potentially high-value cases.
Some practitioners anticipate the establishment of industry-specific arbitration institutions such as
the LMAA for different industry sectors.
CRCICA’s increased caseload was cited by some as evidence for the increasing use of regional
arbitration institutions, while others felt that the distinction between regional and non-regional
institutions was becoming less important and that institutions will be judged instead on their own
merits.

6.5 Tribunals
Users in the region still do not do very much to hold arbitral tribunals to account. Some practitioners
attributed this to the relative efficiency of the arbitral process when compared with the delays
normally encountered in the course of litigation before the severely backlogged national courts.
The majority view is that the principal responsibility for holding arbitral tribunals to account lies with
arbitral institutions.

6.6 Career development
Noting that smaller, ‘family’, full-service law firms are common throughout the region, many
suggested that a greater degree of specialisation was needed to ensure the highest standards of
practice.
Respondents from Qatar and the UAE observed that the presence of expatriate international
arbitration practitioners brought a higher degree of specialisation into the local legal market, which
was desirable. In other jurisdictions, respondents cited restrictions on the practice of foreign lawyers
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as a barrier to the expansion of the pool of specialist practitioners.
Achieving fluency in English was cited as a key challenge to establishing a successful career in
arbitration for Middle Eastern lawyers.

6.7 Final thoughts on development in the region
There is potential for an increase in investment claims in the coming years as a result of the political
unrest, conflict and regime change throughout the region.
Other changes that were anticipated include an increase in the number of arbitrations seated in freezone jurisdictions and increased interest in regional multilateral investment protection treaties.
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Chapter 7: North America
By John Siwiec and Patrick Pearsall
7.1 Current state of arbitration in the region
Arbitration has continued to grow as a preferred means of resolving international disputes in North
America. Participants commonly noted that international arbitration is the only international
dispute resolution mechanism that can consistently provide fair, unbiased and effective adjudication
regardless of the location of the dispute.
The use of international arbitration is well developed in North America. The primary reasons for its
continued use and development include the ability to choose arbitrators, and the flexibility parties
have to choose the seat of arbitration, the arbitration rules and the applicable law. Other advantages
include privacy and confidentiality as well as the enforceability of awards under the New York
Convention.

7.2 Increased use of arbitration
Arbitration is likely to continue its prevalence in North America over the next five years. In Canada,
in particular, there seems to be an increased awareness of arbitration as well as a shift from ad hoc to
institutional arbitration.
Practitioners noted a number of hurdles associated with arbitration that may impede its continued
growth in the next five years, including:
•

increasing costs, particularly with respect to complex cases, as a result of litigation procedures
being imported into the arbitration process, such as extensive document production and lengthy
submissions;

•

the use of a limited pool of busy arbitrators on a tribunal, which can delay proceedings and the
rendering of the award; and

•

uncertainty associated with the following matters: whether the tribunal will be reliable and able to
ensure the arbitration runs efficiently; whether a party may end up in court in order for an award
to be enforced; and whether the award will be enforceable.

7.3 Seats
North American safe seats include New York, Washington DC, Miami, Chicago and Houston in the
US and Toronto, Vancouver, Calgary and Montreal and Ottawa in Canada.
Perceived safe seats from around the world include London, Geneva, Zurich and Singapore.
Although the participants generally included Paris in the list, there is a slight unease that Paris can be
influenced by local culture and practices at times.
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Participants from North America also expressed an interest in which credible seats will emerge in
Latin America, South Asia and Africa over the next five years.

7.4 Institutions
Participants noted that three major institutions figure prominently: the LCIA, the ICC and the ICDR.
For US-Canada disputes, the ICDR is perhaps the most prevalent, though the ICC is likely to become
more competitive following the recent establishment of its New York office (SICANA).
With respect to investment arbitration, the International Centre for Settlement of Investment
Disputes (ICSID) remains preferable to other institutions or ad hoc arbitrations, particularly in the
light of Canada’s recent ratification of the ICSID Convention.
Many participants believe that greater use of regional institutions outside of North America is likely
in the international sphere. Participants noted that the success of regional institutions will likely lie
in their ability to avoid any appearance of favouritism in the way cases are administered and decided.
In this regard, regional institutions should have credible panels of arbitrators with recognised names
from other regions.
With respect to the trend of convergence in institutional rules, participants noted that it follows
that the rules of various institutions become less distinguishable as best practices emerge. After all,
institutions seek to serve the same needs.

7.5 Tribunals
The majority of participants believe that users should do more to hold tribunals accountable for
speed, efficiency and quality of decision-making. Participants generally believe that this may be
achieved by:
•

institutions playing an increased role in putting pressure on arbitrators by imposing monetary
sanctions such as returning a greater portion of an advance on costs to the parties, and
withholding fees to arbitrators;

•

ensuring that there are more disclosure obligations on arbitrators before accepting appointments;

•

publishing more awards and making them more accessible to the public to encourage greater
quality of decision-making;

•

encouraging diversity and a greater number of arbitrators in order to increase competition among
arbitrators;

•

ensuring that the parties specify their procedural expectations at the outset; and

•

encouraging arbitrators to adjust their fees in accordance with their level of speed and efficiency.

There seems to be a consensus that emergency arbitration proceedings will increasingly become
important over the next five years as US and Canadian courts have been supportive of emergency
relief regarding arbitration proceedings in relation to challenges to such relief. The development of
case law where the North American courts have upheld orders made by emergency arbitrators has
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had the effect of legitimising the emergency arbitration process. However, there is a concern over: (a)
the quality of emergency arbitrators given the difficulties in obtaining a well-established arbitrator at
short notice who would be willing to take on the role of emergency arbitrator; and (b) the risk that
the emergency arbitrator’s interim relief has the practical effect of finally determining the dispute.

7.6 Career development
The most commonly cited challenge with respect to developing a career in international arbitration
is the increasing competition among lawyers – there are too many entrants chasing too few
opportunities. Participants noted that competition may be further increased in light of a potential
decline in investment treaty cases, and a backlog of associates in international firms with fewer
partnership promotions.
The second-most-common response was the challenge of gaining quality experience – there is simply
not enough work in some markets, particularly in Canada, where only a small number of firms are
regularly engaged in international arbitration work, for a practitioner to become an expert in the
field.

7.7 Final thoughts on development in the region
Participants noted a number of different trends to watch out for in international arbitration
jurisprudence, including:
•

the enforcement of emergency arbitrator decisions;

•

costs ordered for frivolous challenges to awards;

•

a further tightening of procedural fairness grounds for setting aside/refusing enforcement of
awards, particularly on the ‘public policy’ ground;

•

more guidelines regarding the enforceability of awards that have been set aside at the seat;

•

increased judicial scrutiny and interventionism to ensure consistency and quality of awards; and

•

greater cross-fertilisation between international human rights law and investment treaty law.
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Chapter 8: Methodology
The following approach was adopted by the IBA Arb 40 Subcommittee in order to compile feedback
from arbitration practitioners for the purposes of this report:
1.

Arbitration practitioners were consulted on the basis of six different regions: (1) Africa; (2)
Asia-Pacific; (3) Europe; (4) Latin America; (5) Middle East and North Africa; and (6) North
America.

2.

Members of the Subcommittee contacted practitioners in these regions who act as arbitrators,
senior arbitration counsel and young arbitration practitioners. The number of practitioners who
responded and the jurisdictions in which they practice is noted in the relevant appendix for each
region.

3.

Those who participated in the survey were each asked the same questions, which are set out in
the appendices to this report. This was largely done by email requests, although some members
of the Subcommittee spoke directly to participants.

4.

The IBA Arb 40 Subcommittee compiled summaries of the responses received for each region,
and these are contained in the Appendices found in Chapter 9. A high-level version of the
responses is set out in Chapters 2–7.
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Chapter 9: Appendices
9.1 Africa
Nine participants in eight different countries answered the questionnaire.
Countries: Nigeria, Ghana, Senegal, Rwanda, Kenya, Tanzania, Uganda and South Africa.
1.

What are the reasons that users choose arbitration over court litigation and how might this
change in the next five years? Is there anything unique to the region; for example, sector focus or
court support for arbitration?

1.1 The advantages cited for arbitration were generally uniform among the different survey
participants. The main reasons put forward for choosing arbitration over court litigation
were speed, confidentiality and the ability of parties to have control over the procedure.
Other traditional features cited included costs, neutrality, expertise of arbitrators and finality.
Participants from Nigeria also cited the absence of discovery process as an advantage of
arbitration over court litigation. In contrast, ease of enforceability was not cited as an advantage
of arbitration, whether in respect of local or international awards. Participants from East Africa,
especially Rwanda, remarked that the supportive attitude of the courts and the government
towards arbitration had been important factors in increasing its usage. For example, in 2014 the
Office of the Attorney-General of Rwanda issued ministerial instructions setting up, among other
things, model dispute resolution clauses which promote the use of alternative dispute resolution
in contracts involving public institutions in Rwanda.
1.2 While arbitration is clearly on the rise in Africa, the responses received appeared to suggest that
the speed of development is jurisdiction-specific. For example, in Nigeria participants expressed
the view that an increasing number of parties would select arbitration over litigation in Nigeria
over the next five years. As already noted, Rwanda has seen a growth of arbitration as a result
of changes to its legal infrastructure. In South Africa, the increasing number of agreements
concluded between South African companies and international companies is seen as a drive to
an increased use of arbitration by creating demand for a neutral forum.
2.

What do users perceive to be the pitfalls of arbitration and how could this change in the next
five years? Is there anything unique to the region; for example, sector focus or court support for
arbitration?

2.1 Generally, it was perceived that a significant obstacle to the growth of arbitration in Africa is the
cost. This had the result that many lower-value disputes which would be suited to arbitration
were not being referred to arbitration. In countries where domestic commercial courts provide
effective dispute resolution, such as Rwanda and South Africa, practitioners reported that
domestic commercial courts were preferred over arbitration due to the costs involved. A further
significant obstacle to the growth of arbitration in the region is the lack of support for – if not
hostility towards – arbitration, which is prevalent in some courts.
2.2 Other shortcomings that were identified – primarily in West Africa – include the risk of
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conflicting awards and the lack of coercive powers, as well as the difficulties in joining new
parties to existing proceedings. Also mentioned was a local preference for mediation or
settlement of a claim through informal means, which can sometimes inhibit arbitration
proceedings.
2.3 Some participants expressed the opinion that the final and binding nature of an award and the
difficulties in setting it aside are sometimes a disincentive because there is no guarantee as to the
award’s quality.
3.

Which arbitration institutions are popular in the region and what are the future trends for
the selection of arbitral institutions? For example, will there be a move towards greater use
of regional arbitral institutions with a trend towards convergence in institutional rules? Are
institutions becoming too homogenised and, if so, should they try to differentiate themselves?

3.1 Most contributors cited their home jurisdiction as a safe seat, particularly for domestic
commercial transactions. Other safe seats included traditionally designated locations such as the
UK, France and Switzerland. Hong Kong was also indicated as an acceptable seat, though it was
noted that it is not frequently designated in the region. In addition, Mauritius and Rwanda were
cited as safe seats by participants from other jurisdictions.
3.2 The use of national arbitration centres appears to be prevalent according to contributions
received from West and Southern Africa. The main national arbitration centres cited were the
Lagos Court of Arbitration, the Chartered Institute of Arbitrators UK (Nigeria), the Arbitration
Foundation of South Africa, the Association of Arbitrators (Southern Africa) and the Ghana
Arbitration Centre. KIAC, which was inaugurated in 2012, also observes an increase in visibility
in the East African region.
3.3 Many participants observed that they did not have arbitration institutions in their jurisdictions,
and that they did not expect this to change in the next five years, given that arbitration as an
alternative dispute resolution mechanism is not sufficiently developed in their jurisdiction.
3.4 In Nigeria, it was noted that there is an array of national arbitral institutions to choose from,
including specialised institutions. In Nigeria, participants noted that while there was a trend
towards using national arbitration institutions, this would not lead to a convergence of the rules
of those arbitration institutions. This is because those institutions were developing differences
in terms of fees and the degree of involvement in the proceedings in order to differentiate
themselves.
4.

What are currently considered to be the ‘safe’ seats and what will be the preferred seats of the
future? How do you expect the relevance of the seat to evolve in the coming years, addressing
issues such as, for example, whether the actions at the seat (annulment of awards, etc) have a
knock-on effect on all other jurisdictions? Might we progress to the possibility of an a-national
award having no seat of arbitration?

4.1 None of the participants observed any signs of a move towards a-national awards within their
jurisdictions. There was no suggestion from participants that actions in the seat of arbitration,
such as the annulment of an award, prevented enforcement of the award in other jurisdictions
within the region.
SEPTEMBER 2015   The Current State and Future of International Arbitration: Regional Perspectives

41

5.

Are arbitration practitioners becoming too specialised or are they not specialised enough?

5.1 Participants overwhelmingly reported a need for greater specialisation of arbitration
practitioners. Certain participants pointed to the small number of arbitrators available in their
home jurisdiction, many of whom are lawyers first and arbitrators second, and to the discernible
gap between the number of disputes referred to arbitration and the availability of experienced
arbitrators to settle such disputes. Demand for specialised arbitrators is also reflected in the
parties’ appointment of arbitrators. Parties are now careful to ensure that the arbitrators they
select have a proven record of accreditation in arbitration as well as practical experience.
5.2 Others pointed to the lack of sectoral or technical expertise among arbitrators. In that respect,
contributions from South Africa suggested that certain types of disputes such as insurance claims
would be particularly well suited to an increased specialisation on the part of arbitrators.
6.

What is the future for interim relief? For example, will emergency arbitrators be operating in the
region in five years’ time?

6.1 A majority of the participants reported that there are no emergency arbitrator provisions in the
institutional rules in their national jurisdiction. Participants from South Africa reported that it
is usual to apply to the court for interim relief during the course of the arbitration, and pointed
to the shortfalls of this practice, which include time and expense as well as the occasional
unwillingness of certain judges to grant the relief. Consequently, many participants expressed
the view that provisions for an emergency arbitrator would be a most welcome development,
although they admitted that such a mechanism would probably still require recognition from
the national courts before it could be effectively enforced, and concluded that ‘it is doubtful that
within the foreseeable future this is achievable’.
6.2 In contrast, participants from Nigeria and Rwanda were more optimistic. A participant from
Nigeria responded that ‘emergency arbitrators will certainly be in place in the Nigerian
arbitration environment in five years’, citing that the Lagos Court of Arbitration provides for the
possibility of appointing a special measures arbitrator to issue urgent interim or conservatory
measures prior to the constitution of the tribunal.
6.3 Participants from Rwanda emphasised the importance of interim relief and noted that the
Rwandan Arbitration Act of 2008 provides for arbitral tribunal and the courts to order such
relief. One participant also referred to the 2012 KIAC arbitration rules which include an
emergency arbitrator provision. It was also noted that a 2014 order of an emergency arbitrator
was voluntarily complied with.
7.

Should users do more to hold tribunals to account in terms of speed, efficiency and quality of
decision-making and, if so, what means of achieving this are desirable over the next five years?

7.1 Most participants were of the view that there is indeed a need for greater accountability from
arbitrators, but the concerns expressed and the solutions proposed were not uniform.
7.2 One concern, which featured predominantly in the answers received, was the need to control
the costs associated with arbitration. Some participants reported that it is common practice
in their jurisdiction for an arbitrator to receive fees on the basis of work done in a particular
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month, which is not conducive to the rapid resolution of disputes and increases the general
costs of the proceedings. A solution proposed in this respect was the introduction of a payment
system dependent on the achievement of certain milestones in the conduct of the proceedings.
Participants from other jurisdictions expressed the wish that in the next five years, it will have
become the norm for arbitral institutions to develop guidelines similar to the ICC Techniques
for Controlling the Time and Costs of Arbitration.
7.3 Another concern was the quality of arbitrators’ decision-making. Many participants noted
that awards can, on occasion, be of poor quality and can even seem ‘confusing to the winning
party’. Two different mechanisms were envisioned as safeguards against this risk: (i) ensuring
the internal scrutiny of awards by the relevant arbitral institution; and (ii) developing a process
whereby prospective arbitrators would be required to satisfy the relevant arbitral institution that
they meet the required skills, expertise and experience to conduct proceedings.
8.

Do you predict any key trends in terms of jurisprudence?

8.1 The survey participants did not identify any key trends to watch out for in their home
jurisdictions.
8.2 Some participants cited as a reason the fact that arbitration is still in its early developmental
stages in their respective countries, while others, particularly in South Africa, expressed the view
that the major jurisprudential developments in the field of arbitration have already taken place,
with the recognition of the binding nature of arbitration agreements and the enforceability of
awards. Accordingly, they saw little scope for further development of the legal landscape, though
a shift in attitude from the judiciary towards a greater acceptance of arbitration is possible.
9.

Where will third-party funding go over the next five years?

9.1 The majority of participants reported that third-party funding is not, or is minimally, used in
their jurisdictions, and indicated that third-party funding is not regulated. Participants from West
and Central Africa, however, concluded that third-party funding may grow in the next five years,
in particular in investment arbitrations.
10. What will be the key challenges to establishing a career in arbitration over the next five years?
10.1 The challenges identified by the participants were often specific to their jurisdiction.
10.2 In Nigeria, the key challenge identified was the possible adoption of a bill to establish a National
Alternative Dispute Resolution Regulatory Commission, which is expected to regulate the
processes of accreditation, the institutions and individuals involved in ADR. Participants from
this jurisdiction expressed concern over the bill’s implication for the future of arbitration
in Nigeria and indicated that the projected bill would severely undermine party autonomy;
moreover, it would also mean that alternative dispute resolution mechanisms are no longer selfregulated. However, they also reported that the bill has been the subject of much opposition.
10.3 In other parts of West, Eastern and Southern Africa, the low demand for arbitration was seen as
the primary challenge to establishing a career in arbitration, so that only certain individuals in
specific situations such as retired judges can sustain a career in arbitration alone. Local legal or
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institutional requirements were also cited, such as the Ghana Arbitration Centre’s requirement
that arbitrators have at least ten years’ experience at the Bar.
10.4 In Rwanda, Kenya and Tanzania, the availability of training in arbitration was seen as essential to
building up capability. However, it was also widely observed that the training offered is often very
expensive.
11. Following the advancement of technology in international arbitration, can we expect virtual
arbitration proceedings to transcend national borders with ease? Can we expect an increase
in decision-making through technology beyond what we see today? In terms of addressing this
from regional perspectives, would the uneven advancement of technology in developing and
developed countries pose an issue?
11.1 Some participants responded that despite continuing development in this respect and a greater
availability of technology, it is not always reliable, and would therefore remain a challenge in the
region.
11.2 Other participants reported a greater availability of technology in their jurisdictions, and
indicated that national courts were increasingly utilising technological tools to assist in the
resolution of disputes, such as videoconferencing, particularly in South Africa. However,
scepticism was expressed as to the possibility of recognising ‘virtual decision-making’, particularly
in light of the right to be heard by a court or other impartial tribunal.
11.3 Participants from West and Eastern Africa took a very pro-online dispute resolution position,
with its increase in use allowing for savings of time and costs. However, they pointed to the fact
that, globally, the uneven advancement of technology presents a challenge to the spread and the
success of online dispute resolution.
12. There exists the possibility for a supranational body to oversee international arbitration to
address, for example, uniformity, predictability and ethical conduct in the field. Would different
countries/regions be willing to form such a body?
12.1 Participants cited the Common Court of Justice and Arbitration, which exists under the auspices
of OHADA, as an established supranational body administering arbitrations brought under
the OHADA Arbitration Rules. Participants, however, also noted that the institution has faced
challenges, notably the hurdles which non-French-speaking participants face in the absence
of dialogue between OHADA and the African Union and Economic Community for Western
African States (ECOWAS). The main objective of the African Union and ECOWAS is to promote
cooperation and integration in the context of an economic union in West Africa.
12.2 According to the responses received, other regional efforts to create a supranational arbitral
body have not been successful. A key challenge identified in regard to the establishment of a
supranational body is the ability of member states to enforce the relevant rules ‘uniformly and
fairly’ across their different jurisdictions.
12.3 Certain participants expressed the view that the call for the establishment of a supranational
arbitration centre could be driven by large corporations, which would be most likely to feel a
commercial need for such an institution.
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9.2 Asia-Pacific
Fifty-five participants in 14 countries answered the questionnaire.
Countries: Australia, China, Hong Kong, Indonesia, India, Japan, Malaysia, Myanmar, New Zealand,
the Philippines, Singapore, South Korea, Thailand and Vietnam.
1.

What are the reasons that users choose arbitration over court litigation and how might this
change in the next five years? Is there anything unique to the region; for example, sector focus or
court support for arbitration?

1.1 The most commonly cited reason is the international enforceability of arbitral awards:
a)

The availability of enforcement of arbitral awards under the New York Convention in over
150 countries places arbitral awards in a far superior position to court judgments.

b)

This is a particularly compelling factor for users in Asia-Pacific, with its cultural diversity,
different levels of economic development, different legal traditions and challenges within
legal systems and enforcement regimes.

c)

Although one may still face difficulties with the enforcement of arbitral awards in certain
jurisdictions, it is better to have the force of an international convention rather than no
legislation supporting an application for enforcement.

1.2 The second most commonly cited reason is that of neutrality:
a)

There has been a significant increase in cross-border transactions involving parties from
different jurisdictions, thereby leading to the need for dispute resolution at a forum that
is perceived by parties as neutral, and not favouring or belonging to any of the parties
involved.

b)

There is some level of mistrust in the legal and judicial systems of certain jurisdictions.
Foreign entities are generally reluctant to submit themselves to the jurisdiction of a national
court due to the perception that they might be the victim of a decision that favours the
locals. International arbitration, however, allows a neutral tribunal to be appointed, where
the sole arbitrator or chairman does not possess the nationality of either party.

1.3 Another reason cited by users is that of confidentiality:
a)

Disputants generally try to avoid public scrutiny, especially when it concerns joint-venture
disputes or companies that prefer to keep a low public profile.

b)

Confidentiality is also important when there are sensitive commercial issues or trade secrets
involved.

1.4 Other reasons mentioned for favouring arbitration include the scope for tailoring the procedure
and process of the arbitration to suit the case and the choice of arbitrators, as well as the ability
to engage foreign counsel and have the counsel of choice.
1.5 Practitioners in the Philippines, Indonesia, Malaysia and Thailand also mentioned other reasons
such as speed in resolving disputes, the specialised knowledge and skills of the arbitrators
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resulting in greater subject matter expertise and the quality of the decisions of the tribunals
compared to those obtained through the court system.
1.6 Perceived changes in the near future include the following:
a)

The advantage that arbitration has over litigation in enforceability may be eroded if ASEAN
integration leads to a treaty on enforcement of court judgments, but this is not likely to take
place within the next five years.

b)

There is a shift towards litigation in specialised courts, the emergence of international
commercial courts and increased awareness of other alternative dispute resolution options
such as mediation, which will provide users with more options.
i)

One example of this is the recent establishment of the Singapore International
Commercial Court (SICC), which taps into the expertise of international judges with
industry speciality knowledge (parties do not have the right to choose the judges to
hear their cases in the SICC). The SICC also has streamlined procedures (which are
intended to enhance the efficiency of the process), relatively low court filing fees, and
even allows for parties to apply for proceedings to be confidential. It should be noted,
however, that the key advantages that an arbitral award has over an SICC judgment are
that of enforceability and finality.

ii)

Another example is the existence of specialised courts in Malaysia (such as the
Construction Court and the Technology Court) which include specialised judges and
court facilities to assist in the presentation and management of technical evidence and
have drawn some users away from arbitration.

c)

Some courts have streamlined their procedures and are taking active steps to reform civil
procedure through, for example, the introduction of docketed systems to increase the speed
of the conclusion of cases, both at first instance and on appeal.

d)

The growth of arbitration in Indonesia is expected with increasing cross-border transactions
and outbound investments. More Indonesian parties are becoming aware of arbitration as
a mode of dispute resolution, and the Indonesian courts are also becoming more familiar
with arbitration. In addition, there is a positive trend of the Indonesian courts intervening
less in arbitration. There is already an established Indonesian National Board of Arbitration
(BANI) for domestic arbitrations, and the arbitration process (at least for domestic
arbitrations) is generally regarded as being more efficient than that in the national courts.

e)

In relation to China: China amended its Civil Procedure Law in 2013 and the Chinese
Supreme Court (SPC) issued the Interpretations on Implementing the Chinese Civil
Procedure Law in 2014. According to the new Civil Procedure Law and SPC Interpretations,
the Chinese courts have fairly limited reasons to annul an arbitral award or to refuse to
enforce one. In practice, only a few awards have been annulled or refused enforcement.
From 2003 to 2010, only 6.81 per cent of the applications for annulment accepted by the
courts were granted, which represents only around 0.49 per cent of the total arbitration
cases accepted by Chinese arbitration institutions.
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f)

Growth of arbitration in Myanmar is expected with the imminent passing of the Myanmar
Arbitration Bill and the growth of foreign investment into the country.

g)

In Thailand, a 2009 cabinet resolution prohibited arbitration in contracts between
administrative agencies and private parties unless prior approval from the cabinet is
obtained. The industry sectors involved in arbitration are insurance, construction,
management and international transactions, and that is expected to remain the case unless
the law is amended.

h)

Japanese companies and individuals were expected to continue to favour the court process
for domestic disputes, as the court process is generally regarded as more cost efficient and
credible. However, where cross-border transactions are involved, there is a general feeling
that Japanese companies and individuals would be more open to arbitration.

i)

Survey participants from South Korea observed that international arbitration for complex,
cross-border disputes is an inevitable route rather than a choice, because high-value
international commercial contracts more often than not include arbitration clauses. In a
somewhat related but separate note, some participants cited language as the reason for
selecting arbitration as a dispute forum. Unlike jurisdictions where English is used as an
official language in the judiciary, the courts in Japan and South Korea offer very limited
language assistance to those who do not speak the national language. At the same time,
South Korean companies and individuals also saw the high costs of arbitration as a potential
pitfall for arbitration, and noted that domestic litigation is much cheaper and sometimes
even faster.

j)

Survey participants from Australia expect that, in the next five years, there will be an
increase in the number of international arbitrations seated in Australia and involving
Australian parties (which have previously been low in number). This is supported by the
initiatives of some state and federal courts to establish dedicated commercial arbitration
lists, with judges having specific experience and expertise in international arbitration
so as to further build confidence in judicial support for the arbitration process and the
enforceability of awards.

2.

What do users perceive to be the pitfalls of arbitration and how could this change in the next
five years? Is there anything unique to the region; for example, sector focus or court support for
arbitration?

2.1 The two most commonly cited pitfalls are that of increased costs and delay:
a)

Arbitrators’ fees and expenses can be very high, compared to the court process whereby
parties do not have to pay for judges’ fees and expenses. Japanese practitioners have cited
this as a key reason why Japanese parties would turn to court litigation over arbitration for
domestic disputes.

b)

Arbitral institution fees may be higher than court filing fees.

c)

There is an increased scope for guerrilla tactics and unfair conduct by parties in an attempt
to delay and derail arbitrations, and there is insufficient control by the arbitral tribunals
against such tactics.
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d)

There are fewer procedural rules and less compulsion with regard to timing, with the result
that proceedings are often pushed back.

e)

The pool of experienced arbitrators in the region is small and is inadequate to deal with
demand. As a result, the same arbitrators are often appointed, leading to difficulties in
fixing hearing dates before them, which leads to delay in the resolution of disputes.

f)

Furthermore, arbitrations involving eminent three-member tribunals and well-known
counsel on both sides are extremely difficult to schedule at short notice, especially with
regard to hearings on the merits. They must be scheduled at least 12–18 months in advance.

g)

At times, the attempts to expedite the proceedings may result in an insufficient number of
hearing dates being allocated, with the result that parties may not feel that they have had a
full and proper hearing of their dispute, especially in those that involve numerous witnesses
and voluminous documents.

h)

As the problem of increased costs and delay in arbitration appears to be a perennial
complaint, steps need to be taken to address it; otherwise, arbitration may lose its
attractiveness to users. It was observed that certain arbitral institutions have taken steps to
address this issue. For instance, the SIAC was the first Asian arbitral institution to provide
for expedited arbitration. Recently, the Singapore High Court rejected an attempt to set
aside an arbitral award obtained through this expedited process, thereby reinforcing the
expedited process procedure under the SIAC Rules. The KLRCA assures its users that its
fees and costs are approximately 20 per cent less than those of other arbitral institutions.
Under the HKIAC Rules, parties are free to choose the method of payment of arbitrators’
fees (hourly rates or fee schedule). The HKIAC Rules also provide default terms of
appointment and a fee cap or hourly rate cap. The HKIAC has started to provide tribunal
secretary services (the tribunal secretary’s hourly rate is much less than the arbitrator’s
hourly rate) so that arbitrators need not bill time for less substantive or administrative work.
Similar innovations are expected to be adopted in other institutional arbitration rules.

2.2 Another pitfall cited by practitioners is the lack of a good, dedicated pool of arbitrators in AsiaPacific suitable for large and complex arbitration cases, which also leads to delay in the process:
a)

This has been due to the rapid growth of arbitration outpacing the availability of
experienced and effective arbitrators.

b)

This leads to the repeat appointment of arbitrators, conflicts of interest and delays in both
the appointment of arbitrators and the arbitration process itself.

2.3 There continues to be a concern over the continuing risks to enforcement of arbitral awards,
especially with regard to the lack of education and familiarity in countries that are relatively
new to arbitration. Arbitration relies on the efficacy and support of the local court system,
and inexperienced local judiciaries, corruption and the inherent risks of non-enforcement
all play a role in affecting its popularity. The track record of certain countries suggests that it
may be some time before the national courts align themselves with international best practice.
For example, in Indonesia and Thailand, there is little guidance on the public policy grounds
on which an arbitral award can be set aside. Practitioners in Myanmar have stated that there
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is a lack of education and familiarity within its jurisdiction as to the practice of international
commercial arbitration, especially since the draft Arbitration Law has not yet been passed. There
are also concerns raised in certain jurisdictions of corruption within the national legal systems
and inexperience among national judiciaries with regard to the enforcement of foreign arbitral
awards.
2.4 Another concern raised was the uncertainty surrounding the ethical conduct of arbitrators,
coupled with the fact that arbitration generally has no appeal mechanism. There have been
questions regarding the lack of transparency in various aspects of the arbitration process,
including unjustified costs, low-quality and poorly reasoned decisions and the partisan nature
of certain party-nominated arbitrators who focus too much on advancing the interests of their
nominating party.
2.5 Specific issues were also raised by survey participants in certain jurisdictions:
a)

Chinese practitioners note that coordination between courts and arbitration institutions is
still a problem in China, as unnecessary delays are still being created. New civil procedural
law permits asset preservation 30 days before a party formally initiates arbitration, but the
law has not been seriously enforced nationwide. Occasional reports have been heard that a
certain court has enforced the law when the arbitration institution copied the court on the
formal filing of the arbitration. Lack of clarity on whether foreign arbitration institutions,
such as the ICC, can conduct arbitration within mainland China is still a problem that needs
to be addressed. Civil Procedure Law and Arbitration Law are silent on this point, but the
Chinese Supreme Court showed some optimistic signs in a recent case.

b)

Common-law-based procedural traits or evidence rules were mentioned as pitfalls of
arbitration by practitioners in China, Japan and South Korea with local Bar qualifications.
These include:
(i) Parties can sometimes be surprised by unfamiliar Western-style advocacy or rules on
evidence during arbitration.
(ii) The issue of scope and sufficiency of document disclosure (privilege, accusations
of non-compliance with ‘litigation holds’ or discovery requests) is something that
practitioners in some parts of this region continue to grapple with. Difficulties
sometimes arise when managing expectations of clients who believe internal corporate
documents should not be disclosed, much less to the opponent.
(iii) The need for extensive cross-examination of not only fact witnesses but also of
technical/legal experts poses challenges, as there is a limited number of such experts
with experience of testifying in similar procedural settings. This leads to reliance
on foreign experts from international consulting firms who sometimes do not fully
understand the peculiarities of the region or the corporate culture of the clients.
(iv) Due to the fact that many of the ultimate clients are non-English-speakers and, local
clients maintain corporate documents in their native language, translation and
interpretation of evidence (and disputes over the accuracy of such) always prove
problematic.
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c)

Australian survey participants noted that domestic courts in Australia would, realistically,
probably be just as quick, if not quicker, than international arbitration, and perhaps cheaper too.

2.6 Other issues raised include:
a)

There is no right of appeal.

b)

It is not possible to join third parties to the arbitration.

c)

The limited bases on which to challenge arbitral awards leads to a lack of accountability and
poor-quality and badly reasoned awards.

d)

Lack of experienced arbitrators and counsel and unfamiliarity with the arbitration process
may give the appearance that international arbitration favours the more experienced
international counterparty.

e)

Lack of clarity surrounding the applicable professional conduct rules in arbitration can
contribute to legitimacy issues.

2.7 Some changes that are predicted in the next five years include:
a)

The streamlining of arbitration procedures (more reliance on documents, fewer oral
hearings) and the use of technology (such as videoconferencing and better support
services) in arbitral institutions, which can help to reduce costs.

b)

Users moving towards seeking fee estimates or even fee caps from counsel in order to
foresee the costs of arbitration from its inception to the rendering of the final award.

c)

The greater use of expedited procedures in arbitration proceedings or developments in
institutional rules to require the rendering of an award within a particular period of time,
with sanctions applicable for failure to do so.

d)

The greater recognition among practitioners and arbitration institutions of the need to
provide stricter guidance regarding the ethical conduct of arbitrators as well as of parties.

e)

An increase in the pool of available experienced arbitrators.

f)

A greater demand for alternative fee proposals, including contingency fees and third-party
funding. In jurisdictions where such arrangements are prohibited, law reforms may be
introduced in the area of international arbitration at the very least.

g)

An increase in arbitration-friendly courts and judges in the region, due to the increasing
awareness of the rubrics of international arbitration.

3.

Which arbitration institutions are popular in the region, and what are the future trends for
the selection of arbitral institutions? For example, will there be a move towards greater use
of regional arbitral institutions with a trend towards convergence in institutional rules? Are
institutions becoming too homogenised and, if so, should they try to differentiate themselves?

3.1 The SIAC was cited as the leading and most popular Asian arbitration institution in the AsiaPacific region. Among the advantages of the SIAC cited were its neutrality, administrative
efficiency and increasing internationalisation.
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3.2 Outside Asia, the most popular arbitration institution referred to by participants was the
International Court of Arbitration of the ICC. The ICC is widely known and will continue to
have a foothold, as it is an easy compromise for parties to agree on. The ICDR (the international
arm of the AAA) and the LCIA were also reported as institutions being used in the Asia-Pacific
region.
3.3 The HKIAC was noted by participants as also being a popular choice, particularly in cases
involving parties from China. However, due to a perceived association with China, some
respondents observed a decline in the popularity of the use of the HKIAC. Otherwise, in
international contracts involving Chinese parties, the China International Economic and Trade
Commission (CIETAC) was often used. In this regard, respondents noted that the dispute
between CIETAC and certain of its sub-commissions in Shanghai and Shenzen, and CIETAC’s
subsequent reorganisation, had adversely affected CIETAC’s use by parties.
3.4 LCIA India is often recommended for arbitrations seated in India and is preferred due to its
location (Delhi) and its hourly fee structure.
3.5 Generally, participants reported a continuing trend for parties in Asia to seek to refer disputes
to arbitration seated in and administered by institutions in their own region (rather than in
jurisdictions in Europe such as London or Paris). Other institutions that were mentioned in
this regard include the KCAB, the JCAA, the KLRCA (especially for its niche area in Islamiclaw-related disputes), the Thai Arbitration Institute (TAI) (for Thailand domestic disputes) and
BANI (for Indonesian domestic disputes). Current rule revisions at the KCAB and the JCAA
were also considered to impact positively in terms of the number of cases referred to those
institutions. In Australia, respondents reported that, in recent years, there has been a growing
awareness of the services offered by ACICA, with more and more contracts referring disputes to
that institution.
3.6 Most practitioners see homogenisation of procedural rules among arbitral institutions as
a positive development, particularly in so far as it means that they are striving to improve
or provide the same level of service. Competition was perceived as being conducive to
improvements in the rules and standard of the services provided, as well as reducing the
institutional costs involved. Differentiation was not seen as an advantage in so far as an
institution sought to differentiate itself just for the sake of being different. Additionally, it was
felt that homogenisation contributed to greater predictability and familiarity. However, some
differentiation in institutional rules was identified where local rules required, for instance, that
institutions use the national language (such as CIETAC and BANI).
4.

What are currently considered to be the ‘safe’ seats and what will be the preferred seats of the
future? How do you expect the relevance of the seat to evolve in the coming years, addressing
issues such as, for example, whether the actions at the seat (annulment of awards, etc) have a
knock-on effect on all other jurisdictions? Might we progress to the possibility of an a-national
award having no seat of arbitration?
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4.1 Safe seats:
a)

Singapore and Hong Kong are considered the safe seats of the region, although the
consensus is that Singapore would be the preferred seat of the future. Singapore is
especially known for its excellent court system, supportive national laws, lack of corruption,
first-world infrastructure, favourable geographic position and strong financial and
commercial centre.

b)

Other safe seats are regarded as London, Paris and Geneva, although the observation is that
there would be a greater shift from these seats to Singapore and Hong Kong.

c)

In light of recent decisions of the Indian Supreme Court, India (and more specifically
Delhi) was also considered a safe place to seat an international arbitration, particularly in
cases where the subject matter of the dispute is situated in India. In Australia, Sydney was
seen as a regionally established seat where growth was expected in the future in terms of
both the number of international arbitrations seated in Sydney and the number of disputes
involving Australian parties.

d)

Malaysian practitioners have opined that Kuala Lumpur will be increasingly seen as a safe
seat, as there is a push to adopt a pro-arbitration approach in its national laws and court
decisions. Another seat to watch for the future is Seoul, which has a modern international
arbitration law and a supportive judiciary and legal fraternity. It has also recently invested in
an impressive new hearing facility. There is also some interest in the establishment of seats
in currently under-serviced jurisdictions such as India. However, the consensus is still that
there would be no discernible change in Singapore and Hong Kong as the preferred seats
in the next five years, with Singapore having a slight edge.

e)

For users in China, whether the arbitration is domestic or international, the preferred seat
of arbitration is within mainland China when it is handled by a China-based arbitration
institution. In the case of an arbitration accepted and handled by foreign arbitration
institutions, the preferred seat of arbitration is outside of mainland China. There was also
mention of a decision from the Chinese Supreme Court which refused to enforce an award
from an arbitral tribunal that was seated within mainland China and handled by a foreign
arbitration institution.

f)

A good number of South Korean practitioners strongly recommended that Seoul
International Dispute Resolution Centre is used more, which could be a factor to elect
Seoul as the place/seat of arbitration in the substantive contract.

4.2 Views on the possibility of an a-national award with no seat:
a)

There were not many responses to this question. Those who did respond stated that the seat
of arbitration that would be regarded as safe would be that which has supportive national
laws and court decisions.

b)

The arbitration seat or the place of arbitration will remain relevant as it will continue to
determine the procedure or rules which govern the arbitration. This principle is well
ingrained in national legislation, court decisions and interpretations of international
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documents such as the Model Law and the New York Convention. Consequently, the
possibility of having an a-national award appears to be slim. Unless uniformity of rules and
interpretation of rules is met across all nations, an a-national award does not appear to be
feasible.
c)

The main challenge has always been the inconsistent decisions at the seat of the arbitration,
as well as inconsistent decisions at various courts of enforcement. The latter can be
illustrated by the decision in Astro v Lippo where the Singapore Court of Appeal and the
Hong Kong High Court came to different decisions on the question of enforcement. A
similar conundrum was observed in Dallah v Government of Pakistan, IMC Aviation Solutions
Pte Ltd v Altain Khuder LLC, Putrabali v Rena and Chromalloy Aeroservices Inc. v The Arab
Republic of Egypt.

d)

It remains to be seen whether an a-national award in international commercial arbitration
(under the Model Law and New York Convention regime) would evolve to mirror the
position under ICSID arbitrations. Completely delocalised arbitration without seats creates
unnecessary chaos and uncertainty; this was rejected by the drafters of the New York
Convention, and even today, the feeling is that there is limited benefit to abolishing the seat.
Having a seat as point of reference creates certainty – parties know where they need to go to
get interim relief and where to go to review or challenge an award.

5.

Are arbitration practitioners becoming too specialised or are they not specialised enough?

5.1 Most practitioners are of the opinion that the increased specialisation of arbitrators, both in the
practice of arbitration and in industry sectors, is desirable as it leads to greater efficiency and
better service of client needs. The consensus is that arbitration practitioners are not becoming
too specialised.
a)

It is important for arbitration practitioners to have a thorough knowledge of the law,
procedures and customs of arbitration. The current level of specialisation in this area is
generally present in jurisdictions with an active arbitration practice (such as Singapore and
Hong Kong). It is, however, observed that there are still some arbitration practitioners who
regularly incorporate litigation paradigms into their conduct of arbitration, which results in
inefficiency and delays.

b)

Most arbitration counsel have a generalised practice, although there are arbitrators with
specialised industry knowledge in areas such as marine, insurance, construction, intellectual
property, commodities, public international law, investment treaty, oil and gas and financial
services.

c)

There is a general sense in certain jurisdictions where arbitration is less developed (eg,
Myanmar, Indonesia, the Philippines and Thailand) that arbitration practitioners were not
specialised enough.

d)

Japanese practitioners expressed the view that arbitration needs to be promoted to increase
its popularity as well as to increase the specialisation and expertise in arbitration generally.

e)

Some have expressed the belief that it would damage the wider acceptance of arbitration
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if it is too specialised, and the challenge is to evolve a process that benefits from expertise
while still being accessible and accommodating to non-specialists.
5.2 It is observed that the current level of specialisation among active arbitration practitioners is
healthy, but there is a need to increase the pool of available, credible and high-quality arbitrators
in the region.
5.3 The responses to this topic diverged in relation to the understanding of the term ‘specialised’.
Some spoke of specialisation in arbitration as a separate practice area from domestic litigation,
while others spoke of specialisation in regard to certain practice areas (IP, construction,
maritime, etc).
5.4 In terms of specialisation of practice areas, the general view was that there is not, and there
need not be, particular specialisation required to be competent in handling arbitration cases.
For party representatives in larger firms, arbitration cases are handled by practice groups that
specialise in arbitration, in collaboration with colleagues with specialisation in the subject
matter of the dispute. Clients and technical experts can also assist on a case. For arbitrators,
appointment may depend on arbitrators’ experience in certain types of disputes, or their
background (eg, accountant, engineer, IT expert, architect, etc) but this is not always a critical
factor in the selection of arbitrators. Sound judicial reasoning, confidence and control over
proceedings, independence and impartiality, and a strong sense of commercial reasoning are
considered more important than practice area expertise.
5.5 Practitioners in South Korea observed that there is a trend among younger arbitration lawyers
to try to sub-specialise in a particular subject, such as construction arbitrations or treaty
arbitrations.
5.6 In terms of specialisation in the art of arbitration, practitioners coming from civil law
backgrounds seemed to be more conscious of the fact that specialisation means the ability to
understand and adapt to procedural rules that are unique to arbitration and different from
local litigation practice. Becoming familiar with basic reference tools (such as the IBA Rules
on the Taking of Evidence in International Arbitration, or arbitration rules in frequently used
arbitration institutions) is considered an entry point in being specialised in arbitration. However,
it has been observed that some local lawyers who occasionally take on arbitration cases do not
bother to gain the basic level of knowledge and, instead, try to run the case like local litigation.
5.7 Practitioners in common law jurisdictions in the Asia-Pacific region, such as Australia, Hong
Kong and Singapore tend not to be specialised only in international arbitration; they are also
specialised in litigation and other forms of dispute resolution.
6.

What is the future for interim relief? For example, will emergency arbitrators be operating in the
region in five years’ time?

6.1 The consensus among arbitration practitioners from jurisdictions with developed arbitration
jurisprudence is that interim relief is generally accepted in arbitration proceedings, and would
be here to stay. There are three reasons for this:
a)
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provisions. In fact, investment treaty arbitrations have led to the invocation of the
emergency arbitrator provisions.
b)

Less court support would be available, as major seats of arbitration (eg, Singapore and Hong
Kong) provide in their national legislation that if interim relief is available from the arbitral
tribunal, recourse must be had to the tribunal, and the courts would thus be less willing to
grant interim relief.

c)

Emergency arbitrator orders are becoming commonplace, and more legal systems have
recognised and enforced emergency arbitrator orders. For instance, Singapore and Hong
Kong both provide for direct enforcement of emergency arbitrator orders.

6.2 Recent statistics from the SIAC show that the number of emergency arbitrator applications is
increasing rapidly.
6.3 India will be interesting to watch; the proposed amendments to the Indian Arbitration and
Conciliation Act touch on some of the enforcement issues.
6.4 Practitioners from the jurisdictions with less-developed arbitration jurisprudence (for example,
Indonesia, Thailand and the Philippines) continue to express concern in regard to the
enforceability of interim relief from arbitral tribunals, as they regard the granting of interim
relief as the sole responsibility of the Court. In such instances, parties may continue to have
recourse to the courts for its powers in granting interim relief. Even in Japan, even though the
concept of emergency arbitration has been introduced in the JCAA Rules, most users may find
that the court procedure in Japan is much more efficient and effective for obtaining interim
relief. In Malaysia, even though the emergency arbitrator provisions have been introduced in the
KLRCA Arbitration Rules, it remains to be seen whether these provisions would be employed,
as the issue of enforceability of emergency arbitrators orders has not been tested before the
Malaysian courts.
6.5 In relation to Hong Kong:
a)

Interim relief will remain an important part of arbitration proceedings and the rules of the
HKIAC, SIAC and ICC all provide for emergency arbitrators, although with slightly differing
variations.

b)

As regards enforcement, Hong Kong and Singapore arbitration laws already provide for
recognition of emergency arbitrator orders/awards. Hong Kong expressly recognises those
issued outside of Hong Kong. In the next five years, it is anticipated that there will be more
certainty as regards enforcement in other jurisdictions, especially in jurisdictions that have
not yet adopted the Model Law 2006.

c)

Generally, the utility of interim relief and emergency arbitration looked to be well received
in the region, and there were reports that it is already in use, and that it will be increasingly
used.

6.6 In relation to China:
a)

The new rules of both CIETAC and the Shanghai International Economic and Trade

SEPTEMBER 2015   The Current State and Future of International Arbitration: Regional Perspectives

55

Arbitration Commission (SHIAC) allow interim relief and emergency arbitrators. However
any interim order issued by an emergency arbitrator will only be useful in those jurisdictions
where it can be enforced, and they cannot currently be enforced in China. Therefore, such
provisions in the new rules only have extra-territorial effect, rather than having effect within
China. One is therefore unable to currently predict that these rules shall also apply in
mainland China in five years’ time.
b)

CIETAC has recently updated its arbitration rules, adding interim measures (emergency
relief) in Article 23 of its 2015 Arbitration Rules. As for the types of emergency measures,
the new CIETAC Rules contain no explicit provisions. The measures that the emergency
arbitrator could take might go beyond the measures that the courts could take, which is a
necessary supplement to the courts’ emergency measures; and one of its benefits is that it
immediately protects the parties’ legitimate interests and reduces losses. Besides, in contrast
to the notarisation and legalisation requirement under civil procedure law, no overseas
notarisation and legalisation is required in the application for emergency relief in CIETAC
arbitration proceedings, which is therefore more convenient and time-saving compared
with the court procedure. We expect there will be a trend for other Chinese arbitration
institutions to add this interim relief provision in their respective rules. However, to what
extent the courts would enforce such interim measures still needs to be tested in practice
and remains to be seen.

6.7 In relation to Japan:
a)

Recently, the JCAA introduced its new rules, including emergency arbitrator provisions. It is
yet to be seen whether this will be promoted among users.

b)

The function and role of interim relief – whether it is only to preserve the status quo, or
more than that (ie, practically functioning as a preliminary determination of the case) –
is viewed as an issue. By way of example, orders rendered by the Japanese courts under
the Civil Provisional Remedies Act provide reasoning from the courts, in a fair amount of
detail, and as a matter of practice are given much more weight by the parties in deciding
how to proceed with their dispute, because the success rate of overturning the orders upon
proceeding to the formal suit is not so high (although there have been many instances
where the judgment under the formal suit reaches a different conclusion). This will
ultimately be the users’ choice. If parties become unhappy with the decisions of emergency
arbitrators basically predetermining the dispute, they might decide to opt out of the
process.

6.8 In relation to South Korea:
a)

Interim relief by either a tribunal or emergency arbitrator is considered a feature worthy
of development so that arbitration proceedings are a serious alternative to court litigation.
More success stories from Hong Kong and Singapore regarding the use of emergency
arbitrators may embolden parties in South Korea to embrace the concept.

b)

There is an increase in demand for legal advice on the possibility of freezing calls on
performance bonds in overseas construction cases.
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c)

Applications for emergency arbitrators would be more popular in arbitration because
provisional measures can be dealt with in the same arbitration procedure. Also, the range of
provisional measures is perceived to be broader than the range that local courts can grant.

d)

There were observations that the effectiveness of interim relief or preliminary measures
rendered by arbitral tribunals or emergency arbitrators will continue to depend on the
willingness of the judiciary to support and actively enforce them, and there is only so much
the arbitral institutions can do about it. Even among the countries that have adopted the
Model Law and are signatories to the New York Convention, the practice in relation to the
enforcement of interim orders or awards differs widely from one jurisdiction to another, and
the indifferent or apprehensive attitude displayed by many courts is something that needs to
be changed.

e)

Other comments:
(i) ‘Regarding the emergency arbitrator, as recent statistics suggest, I believe the demand
will actually continue to grow as users become more familiar with the procedure. The
convergence of institutional rules would also nurture its growth.’
(ii) ‘There are limits to interim relief and emergency arbitration due to the fact that it is
not a final award under the New York Convention. However, if local courts in more
jurisdictions recognise the enforcement of interim measures, then I can see this being
used more often.’
(iii) ‘They will be here, or at least the provisions that created them will remain in the
various arbitral rules. The question is whether anyone will be using them. My guess
is that they will be, but only where there is no court that is willing or able (or can be
trusted) to provide such relief.’

6.9 In Australia, participants reported that innovative provisions for interim relief issued by
international arbitral tribunals are provided in legislation and rules:
a)

For example, provisions for emergency arbitrators are now found in the ACICA Arbitration
Rules.

b)

In light of such developments, participants expected that there would likely be further
discussions in Australia in the next five years in terms of further developing the legal and
procedural frameworks for supporting interim relief in international arbitration.

7.

Should users do more to hold tribunals to account in terms of speed, efficiency and quality of
decision-making and, if so, what means of achieving this are desirable over the next five years?

7.1 Most practitioners are of the view that tribunals should be held to account in terms of speed,
efficiency and quality of decision-making, especially in light of the finality of arbitral awards, and
this would deal with the problem of a lack of accountability in the arbitration process.
7.2 Some of the suggestions to hold tribunals accountable include:
a)

Arbitral institutions taking a more active role and initiative in overseeing the entire
arbitration process, from the time of commencement through to the progression of the
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arbitration, the hearing dates and the timelines for rendering of the arbitral award.
b)

Party-imposed time limits in their arbitration agreements.

c)

Drafting a code of conduct for arbitrators, which should include references to speed,
efficiency and quality of decision-making.

d)

Guidelines for the drafting of awards to ensure a minimum standard in the quality and
reasoning of the arbitral award.

e)

Users’ feedback on a tribunal’s performance, including constructive comments and
feedback by parties themselves.

f)

A merits system and ranking for tribunals.

g)

Limiting the number of cases that an arbitrator can handle in a year.

h)

A review of arbitral awards by a court of arbitration consisting of eminent arbitration
practitioners.

i)

Increasing the pool and diversity of available arbitrators.

7.3 Some users, however, feel that the tribunal need not be held to account, as there is general selfregulation within the relatively small arbitral community:
a)

The risk of over-enthusiastic regulation of arbitrators and arbitration should be avoided,
because arbitration is a relatively well self-regulated system, given its organic and
transnational nature.

b)

The best barometer of a tribunal’s efficacy is the number of repeat appointments; the
prospect of repeat appointments for a job well done is enough.

c)

Reputation within the small community will be a key incentive to uphold quality and
standards.

d)

Increased liability for arbitrators may result in them subscribing to professional insurance,
which will only increase parties’ costs.

e)

Instances where parties themselves are to blame for delays due to guerrilla tactics,
unnecessary lengthy submissions or over-voluminous documents should not be blamed on
the tribunal.

f)

Some have also expressed the view that not only do tribunals need to be held accountable,
but also counsel and parties.

7.4 At the same time, many respondents expressed the realistic difficulty faced by parties in raising
issues with the tribunal’s conduct of the proceedings or delays in awards, for fear of negative
repercussions on the outcome of the case. Among those that expressed this difficulty, the general
response was that arbitral institutions should take the lead in setting up systems that hold
tribunals more accountable.
7.5 In general, speed, efficiency and quality of decision-making by tribunals were identified as areas
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of concern by participants, all of whom agreed that users should do more to hold tribunals to
account in these regards. However, some participants believed that speed and efficiency should
not take precedence over quality of decision-making.
7.6 In terms of what should be acceptable, participants were generally reluctant to impose a strict
timeline on a tribunal because, reasonably, some cases take longer than others. Where a timeline
was suggested, participants indicated that a substantive award should be issued within six to nine
months from the post-hearing briefs.
7.7 Some suggestions in terms of what users could do to hold tribunals to account in terms of speed,
efficiency and quality of decision-making were advising clients not to appoint the arbitrator in
future cases, informing the arbitral institution of concerns (should any exist) and, subject to
applicable confidentiality obligations, ‘word of mouth’.
8.

How will issue conflict affect the field in the next five years?

8.1 The responses to this question generally fall into two distinct categories: either there was
no response or the response was that issue conflict does not generally present a problem in
international commercial arbitration.
8.2 Most of the survey participants thought that issue conflict relates mainly to investment
arbitration, where awards are made public so that quasi-jurisprudence can be formed. Some
contributors admit they were not even aware of this issue. While the question of issue conflict
has been debated in the field of investment disputes over the years, any challenges based on a
pre-existing view of an arbitrator will continue to have only a limited appeal in international
commercial arbitration. Apparently, this is in part due to the confidential nature of commercial
arbitrations, which makes it virtually impossible to track each potential arbitrator’s view on a
specific legal issue, and is also attributable to the diverse nature of legal issues that arbitrators in
the commercial field have to deal with.
8.3 This is not to say that issue conflict does not exist in the region – practitioners in Hong Kong
report it as a problem. (‘There is unlikely to be an easy solution in the next five years, and it is unlikely
that arbitrators/counsel will accept that they can only act on either side of the divide. Parties will have to
continue to exercise caution in making appointments.’ )
8.4 Some observe that issue conflict is nothing more than a tactic to delay proceedings. Due to
the fact that there are a number of legal issues that can arise in international commercial
arbitrations which are not necessarily repeated in other arbitrations, the views of practitioners on
legal issues expressed in academic writing can hardly form the basis of legitimate issue conflict.
Challenges based on issue conflict will continue to be raised in investment arbitrations, and the
principles governing challenges are provided in the recently revised IBA Guidelines on Conflicts
of Interest in International Arbitration. Hope was expressed that these developments will deter
unmeritorious challenges aimed at delaying proceedings.
8.5 A good number of respondents seemed aware of the existence of the 2014 IBA Guidelines on
Conflicts of Interest in International Arbitration and felt that these adequately dealt with the
subject.
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8.6 Issue conflict is more problematic in the situation where an arbitrator is deciding on an issue
that he or she has previously advocated on as counsel or vice versa. However, such conflict tends
to arise more in investment arbitration cases than international commercial arbitration cases.
This is due to the publication of opinions and awards in international investment arbitration,
which tends to attract more public opinion.
8.7 Challenges based on issue conflicts will continue to be raised in investment arbitrations, and the
principles governing challenges are provided in the recently revised IBA Guidelines on Conflicts
of Interest in International Arbitration; hopefully, these developments will deter unmeritorious
challenges aimed at delaying proceedings.
8.8 There was also an observation made that challenges caused by issue conflicts in international
investment arbitration may also decline due to a growing community of counsel, which has
resulted in parties being less reliant on a limited pool of experts who dominate the field and play
the role of both counsel and arbitrators. The growth in the number of full-time independent
professional arbitrators may also reduce the problem of issue conflict.
8.9 There seems to be a consensus that disclosure is key, and that parties, as long as they are satisfied
of the arbitrator’s impartiality, can decide whether to waive or challenge. It is lack of disclosure
that causes problems.
8.10 The manner in which the arbitrator frames the issue in published material could also affect the
perception of the parties. If the arbitrator has used a neutral and academic tone, it will probably
pose no problem. However, if the arbitrator has used strong language or expresses opinionated
views, this may well give rise to doubts as to his or her impartiality.
8.11 There was at least one respondent who raised the concern that if issue conflict becomes a more
serious problem, this could stifle (potential) arbitrators’ willingness to publish their opinions,
and could be detrimental to the development of the law.
8.12 The response from participants in Australia was that issue conflict arises mainly in the
investment arbitration context, although it might be possible that it arises in separate but related
commercial arbitration proceedings with one or more common arbitrators and the same or
similar legal or factual issues. Issue conflict in international arbitration was not commonly
encountered in Australia. However, one participant noted that given that international
arbitration in Australia is used in the construction and energy resources sectors, where multiple
related contracts can often be found on a project, there was undoubtedly scope for issue conflict
to arise.
9.

Do you predict any key trends in terms of jurisprudence?

9.1 The responses across the Asia-Pacific region were varied and included:
a)

Further development of the current trend towards comparative citation of law in
international cases in the Asia-Pacific region, including the citation of cases from a variety of
different jurisdictions (particularly those adopting the Model Law) as well as international
conventions and private international law sources, in an effort to show that the desired
approach is broadly supported across multiple jurisdictions.
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b)

Courts becoming more interventionist in the setting aside of arbitral awards, including
courts in preferred seats of arbitration, and relevant jurisprudence on this, including from
the SICC.

c)

Jurisprudence in enforcement and recognition of arbitral awards in various jurisdictions in
the Asia-Pacific region, including competition and consistency of decisions between seats
and places of enforcement with regard to the validity of awards for enforcement.

d)

Confidentiality and whether it is a fundamental concept of arbitration in Japan.

e)

The possibility of arbitrating an administrative contract and enforcing a subsequent arbitral
award in Thailand.

f)

Jurisprudence relating to the public policy grounds for refusal to enforce arbitral awards
and the enforcement of interim relief in Indonesia.

g)

The construction of arbitration agreements, interim relief in aid of foreign arbitrations
(eg, injunctive relief, discovery, subpoenas), stay of court proceedings and enforceability of
settlement agreements resulting from international commercial conciliation in Malaysia.

h)

Increasing jurisprudence concerning investor-state arbitrations that are seated in Singapore.

i)

More cases involving bilateral investment treaties before national courts, such as BG Group v
Argentina and Sanum Investments v Laos, including issues of applicable law and the standard
of review by the courts at the seat of arbitration and by enforcement courts, and whether
investment treaty arbitral awards have any legally relevant differences from commercial
arbitration awards.

j)

National court decisions on enforcement and setting aside in India and China will also be
interesting to watch in the next few years, especially in light of the discernible trend of proarbitration judgments in India.

k)

Greater harmonisation between the different State, Territory and Federal courts in Australia
in terms of interpretation of the Model Law and the New York Convention, especially in
light of the increasing number of international arbitration-related issues coming before
Australian courts and the introduction of specialist arbitration court lists.

l)

Arbitration institutions are trying to internationalise themselves through their practices,
their rules and selection of candidate arbitrators in China. The extent to which this conflicts
with arbitration law in China will be worthy of note.

m) Interpretations and replies of the Chinese Supreme Court (eg, concerning whether or not
foreign arbitration institutions can conduct arbitrations in mainland China).
n)

Debate in Japan concerning courts’ jurisdiction to issue preliminary injunctions (not
preliminary freezing orders), such as an order to maintain the supply of goods in
connection with a dispute concerning termination of supply agreements, when the seat is
outside of Japan.

o)

Debate over the meaning and implication of decisions by South Korean courts that denied
enforcement of two ICC final awards.
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p)

Jurisprudence arising from the revisions to the Korean Arbitration Act incorporating the
amended version of the Model Law 2006, especially in terms of how the courts deal with
interim measures and the decisions of emergency arbitrators.

10. Where will third-party funding go over the next five years?
10.1 Participants from Australia noted that their jurisdiction had an established and long history of
third-party funding in the context of litigation and expected that, as the number of international
arbitrations in Australia increased, third-party funding would be increasingly used in that
context.
10.2 Elsewhere in Asia, most practitioners from jurisdictions with more developed arbitration
jurisprudence (such as Singapore and Hong Kong2) were of the view that third-party funding will
be increasingly used in the next five years, with varying degrees of regulation, including in terms
of disclosure requirements and orders for security for costs where it is established the claimant
will be unable to pay.
10.3 In jurisdictions where third-party funding is prohibited (eg, in Thailand, Indonesia and
Malaysia) or where it is simply unclear whether it is permitted or not (eg, China, Japan and
Korea) and is therefore uncommon, participants did not see any scope for change in the
landscape regarding third-party funding in the next five years.
11. What will be the key challenges to establishing a career in arbitration over the next five years?
11.1 Generally in the Asia-Pacific region, and consistent with the globalisation of legal services, the
practice of international commercial arbitration has attracted significant interest among not
only new entrants at the junior end, but also crossover lawyers from litigation to international
arbitration practice. This has dramatically increased competition among lawyers interested
in international arbitration, where opportunities have not increased to the same degree, and
the increase in the value of disputes may not necessarily involve a proportionate increase in
the numbers of lawyers attending to such disputes. There is, therefore, concern regarding
competition and a saturated market in the Asia-Pacific region.
11.2 In some jurisdictions within the region with less-developed arbitration jurisprudence, there
is a lack of education and knowledge of arbitration laws, and a lack of experience among the
practitioners in international arbitration. To develop the practice in these jurisdictions, there
needs to be more education and training of both the arbitration counsel and tribunals. There
may also be difficulties in certain jurisdictions with obtaining work permits or licences for foreign
arbitrators, tribunals and relevant professionals (eg, in Thailand).
11.3 In Japan, there is a need to promote expertise in international arbitration, and to dispel the
concerns of users that arbitration would result in the application of rules in common law
jurisdictions, which would be unfamiliar to the Japanese, especially in document production
and attorney-client privilege. Language differences were also considered to pose a challenge for
younger practitioners in Japan. This is in contrast with the position of younger practitioners in
South Korea, where language differences seemed to be considered less of a hurdle.
2
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11.4 Participants reported that Australian lawyers, particularly with language skills in addition to
English, were increasingly successful in establishing careers in international arbitration overseas.
However, the key challenge for Australian lawyers is establishing an arbitration career in Australia
without first obtaining experience overseas; similarly, it can prove difficult for lawyers working
overseas to return to Australia and continue practising in this area. Participants also expected
that it would be very difficult in the foreseeable future for many Australian lawyers based in
Australia to practise exclusively in international arbitration, although that may change with
the increasing number of international arbitration disputes in Australia or disputes involving
Australian parties. This was also true of India, where, arbitration has also traditionally been
viewed as a sub-practice within court litigation.
11.5 In China, understanding the difference between arbitration and domestic litigation was cited
as a challenge, the reason being that there was not enough education or training opportunities
for those wanting to enter the arbitration market. The limited number of local firms that have
dedicated arbitration practice groups is another cited reason.
11.6 Another challenge for practitioners coming from civil law jurisdictions in the Asia-Pacific region
was the limited exposure to arbitration-style advocacy, which is closer to the manner in which
domestic litigation is conducted in common law jurisdictions such as Singapore, Hong Kong and
Australia.
12. Following the advancement of technology in international arbitration, can we expect virtual
arbitration proceedings to transcend national borders with ease? Can we expect an increase
in decision-making through technology beyond what we see today? In terms of addressing this
from regional perspectives, would the uneven advancement of technology in developing and
developed countries pose an issue?
12.1 Participants reported having increasingly positive experiences using videoconferencing facilities
during hearings and for interlocutory matters, in terms of reliability and quality of facilities.
However, witness examination through videoconferencing was generally not considered a
satisfactory substitute for actual cross-examination in a hearing room. Otherwise, apart from
increasing reliance on email for the purposes of communication and file transfer, participants
did not report widespread use of other technology in arbitration. Indeed, many responded that it
would be very difficult to imagine, even in the distant future, a situation where parties rely solely
on technology to make legal decisions, since technology is meant to aid and improve human
decision-making, not to replace it altogether.
12.2 The idea of going paperless (eg, saving documents to the cloud) generally seemed to elicit
positive reactions. In contrast, adoption of state-of-the-art US domestic litigation-type electronic
document collection and sorting systems was cited as some as creating unnecessary costs and
burden, which could create an undesired monopoly by large firms with enough resources to
handle complex cases with large volumes of documents.
12.3 As for the uneven advancement of technology, one view is that technology tends to be a great
leveller; if anything, it can help underdeveloped jurisdictions catch up. Otherwise, concerns
over uneven advancement did not seem to be considered serious, as users expect arbitrators to
consider this factor in procedural orders and ensure that both parties are given equal footing.
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13. There exists the possibility for a supranational body to oversee international arbitration to
address, for example, uniformity, predictability and ethical conduct in the field. Would different
countries/regions be willing to form such a body?
13.1 Participants were generally sceptical about the possibility but some believed that the discussion of
the idea was helpful in bringing into focus the importance of the objectives of greater uniformity
in some areas and encouraging ethical conduct in arbitration. Obstacles to such a supranational
body included a divergence of the domestic laws of different jurisdictions on arbitration laws,
the inequality of levels of development in various jurisdictions and the different perspectives
concerning the settlement of a dispute by arbitration in each country.
13.2 The only positive response to this topic came from Hong Kong, where the legal community is
watching ASEAN’s proposal to form a body that would pre-approve arbitral awards to ensure
enforcement within the ASEAN region.
13.3 Otherwise, there were some responses that industry-specific arbitration (eg, shipping or
insurance) could be subject to a supranational body, but the possibility is still remote.
Commercial contracts are so varied, and so case-specific, that the utility of a supranational body
to create a jurisprudence to ensure consistency is greatly diminished.
13.4 The best source for promoting uniformity was considered most likely to be through the
continual updating and improvement of institutional rules and guidelines by bodies such as
the IBA, which then become accepted as general standards in the arbitration field (eg, the IBA
Guidelines on the Taking of Evidence in International Arbitration).

9.3 Europe
Forty-two participants from 15 countries answered the questionnaire.
Countries: Belgium, France, Germany, Hungary, Switzerland, England, Sweden, Ukraine, Russia, the
Netherlands, Italy, Finland, Hungary, Poland and Spain.
1.

What are the reasons that users choose arbitration over court litigation and how might this
change in the next five years? Is there anything unique to the region; for example, sector focus or
court support for arbitration?

1.1 Practitioners offered a variety of views. Nevertheless, in general terms, a number of points 		
were reiterated:
a)

Sector focus and the expertise of arbitrators
(i) Sector focus was identified as important in particular fields, namely banking and
finance, energy, construction, engineering, shipping and insurance. Practitioners
generally found genuine understanding and experience could better be found in
arbitration than court proceedings.
(ii) The ability for parties to have a say in the selection of arbitrators with particular
specialisation was seen as playing a significant role in the preference for arbitration
over litigation. Parties seeking commercially aware, business-minded arbitrators with
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expertise in the relevant area were said to have this need met in arbitration.
b)

The costs and delays of state court litigation
(i) Some state courts were seen as less efficient and slower than arbitration proceedings.
Some practitioners reported backlogs in the court system (eg, Belgium, Finland and
Italy). In Hungary, institutional rules set time limits for the completion of arbitrations
that are much shorter than court proceedings.
(ii) Many practitioners disputed whether arbitration was still quicker and cheaper than
litigation, and had witnessed increasing arbitration costs and timetables.
(iii) The US and the UK were some of the jurisdictions where state courts were seen to be
just as expedient as arbitration.

c)

Neutrality, independence and credibility of arbitral tribunals
(i) Many practitioners stressed that the international nature of users’ transactions
was most suited to the cross-border dispute resolution mechanism that arbitration
provides.
(ii) Parties enjoyed the freedom to choose a neutral venue for their disputes to be heard
as opposed to courts situated in one of the parties’ domiciles. There was a perception
among practitioners that there was sometimes a danger of bias in some local courts
whereas arbitral tribunals were more impartial and independent from the State.
(iii) Choice of arbitral seat could also overcome barriers of language, culture and local
customs. Arbitral tribunals were also seen as preferable to the jurisdictional and choice
of law difficulties associated with litigation.

d)

Confidentiality, finality and enforceability of awards

(i) The opportunity for parties to pursue dispute resolution in private was held in high regard
among most practitioners. This was highlighted as being especially important in areas such
as pharmaceuticals and sensitive industrial sectors.
(ii) The finality of arbitral awards was seen as beneficial as opposed to the multiple levels of
appeal processes in litigation.
(iii) Several practitioners mentioned the problem of enforcing local court judgments as opposed
to the enforceability provisions of the New York Convention.
e)

Flexibility and wider courses of action
(i) In addition to choosing the arbitrator as mentioned above, practitioners cited choice
of language and applicable procedural rules as a benefit of arbitration.
(ii) Some practitioners stated that they perceived arbitrators looked for compromise
between parties rather than applying the law in a rigid manner, which was seen as a
positive factor.
(iii) Arbitration is essential for investor-state disputes as wider protections are available

SEPTEMBER 2015   The Current State and Future of International Arbitration: Regional Perspectives

65

under bilateral investment treaties than a claimant would have under litigation.
f)

There was some disagreement as to perceived changes in the next five years:
(i) Europe was largely seen as a region with developed arbitral jurisdictions where
arbitration would continue to grow. There was particular focus on arbitration in
specific sectors growing due to the demand for sector expertise; for example, energy
and finance. Many saw features of arbitration such as confidentiality, neutrality
and expertise continuing to be of great importance in causing parties to choose
arbitration.
(ii) Several practitioners thought that domestic arbitration in their specific jurisdictions
would increase. This was largely down to the positive impact of domestic legislation.
In Italy, it was predicted that a law approved in 2014 aimed at alleviating the backlog
in courts by allowing arbitral tribunals to hear cases currently pending before Italian
courts would lead to a rise in arbitration. In Belgium and Finland, respective laws
passed in 2013 were seen as improving arbitration’s efficiency. In Poland, practitioners
noticed that arbitration case-management is becoming more effective.
(iii) However, some practitioners saw arbitration diminishing. Greater competition was
expected from some countries’ court systems as such courts became more professional,
business aware and set sights on re-establishing pre-eminence in trans-border dispute
resolution; that is, by allowing foreign languages and simplifying procedure. Judicial
training could increase business confidence in the European Union (EU) courts, and
the establishment of industry-specific courts such as the Technology and Construction
Court in London could turn users back to the courts.
(iv) Arbitration was also seen to be under threat as costs rise and duration increases.
Some predicted a return to courts or ADR methods such as mediation. However,
many practitioners believed that arbitration would meet the challenge posed by
rising costs and lengthy timetables by offering expedited procedures and proposing
cost guidelines. In some jurisdictions such as England, increasing court costs were
perceived as likely to lead to less criticism of arbitrator and institutional costs. Others
believed that there may be a rise in ad hoc arbitrations to meet the challenges posed by
institutional costs.
(v) Practitioners were unsure as to the effect political and economic uncertainty and
market volatility could have. Some saw it as an opportunity for an increase in the
number of disputes referred to arbitration (Italy), while others warned of a negative
impact (the Netherlands). Russia predicted that sanctions imposed by the US/EU on
Russian companies and/or sectors of the economy could result in Russian companies
opting for the Asian arbitration centres (Hong Kong and Singapore) or choosing
Russian state courts.
(vi) Some believed that calls for greater transparency could lead to arbitration as a process
becoming less confidential. Several commented that much depends on the outcome of
discussions regarding arbitration provisions in the TTIP.
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2.

What do users perceive to be the pitfalls of arbitration and how could this change in the next
five years? Is there anything unique to the region; for example, sector focus or court support for
arbitration?
2.1 The concern most frequently mentioned was that arbitration is becoming longer, more
costly and less efficient:
a)

Procedural complexities and delay were mentioned by most practitioners. Various opinions
were put forward as to the cause of delay. One was the unfocused and lengthy advocacy,
while others suggested arbitration was taking on the characteristics of litigation in relation
to document production/disclosure. Several practitioners found poor case management
or abuse of procedural rights to be a problem. Delay was also said to be caused by the
unavailability of arbitrators and the fact that they are often too busy.

b)

Costs were also mentioned by the vast majority of respondents. At the same time, there were
a number of practitioners who thought that costs were not a significant issue. In Poland,
Finland and England, for example, arbitration costs were seen as a neutral factor when
compared to relatively expensive litigation costs.

2.2 Another frequently cited concern was arbitrators themselves. Many practitioners reported
that they did not direct proceedings as effectively as they might and were reluctant to simplify
disputes early on for fear of challenge on the grounds of prejudice. Others thought arbitrators
were not properly prepared for hearings and were not as knowledgeable regarding the issues
as desired. Further, there were calls for more impartiality among arbitrators, rather than
bias towards the appointing party. Some questioned the quality of arbitral decisions, which is
apparently made worse by the fact that good arbitrators are too busy. Calls were made for a
greater pool of arbitrators to choose from.
2.3 Other factors included:
a)

Limited injunctive relief (eg, a lack of ex parte interim relief), failure to enforce interim
remedies issued by arbitral tribunals and the lack of summary decisions.

b)

Lack of appeal process. Support for the arbitration process in jurisdictions such as the
UK and the Netherlands means that it is very difficult for awards to be challenged. Many
practitioners saw this as a downside.

c)

Problems associated with enforcement. This was perceived as a problem by many
practitioners, but was of particular concern in Russia, where the state courts appeared more
willing to set aside arbitral decisions, and Italy, where challenges to an award can lead to a
wait of many years in the courts to decide on the issue.

d)

Negative public and scholarly opinion. Of particular concern were the TTIP/investorstate dispute settlement discussions, which were seen to have harmed the reputation
of arbitration and its perceived lack of transparency. Also mentioned was the threat of
legislative hostility caused by a perception that arbitration sidesteps the mandatory forums
provided for by the Brussels Recast Regulation.

e)

Possibility of state intervention in some jurisdictions. This was identified as a problem in
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Ukraine and Russia. Russian state courts were reported to be construing arbitration clauses
narrowly and setting aside arbitral decisions. State intervention was also viewed as a problem
in England where there is extensive jurisprudence on every feature of the Arbitration Act.
f)

Jurisdictional and practical difficulties in respect of third parties for example, the difficulty
in appointing third parties after the process has begun.

2.4 It was predicted that in the next five years some of these pitfalls would be addressed while others
would get worse. For example, many predicted that costs would continue to increase and that
parties would be discouraged from arbitration as a result. However, others believed that the costs
would fall due to the introduction of provisions in institutional rules designed to reduce costs.
This would be compounded by the fact that there would be increasing competition between
arbitral institutions. If costs could not be lowered, some practitioners felt this would harm the
field while others did not believe it would.
3.

Which arbitration institutions are popular in the region and what are the future trends for the
selection of arbitral institutions? For example, will there be a move towards greater use of
regional arbitral institutions with a trend towards convergence in institutional rules? Are such
institutions becoming too homogenised and, if so, should they try to differentiate themselves?

3.1 The ICC was, on the whole, the preferred arbitral institution:
a)

It was seen as structured, reliable and safe and the reputation of its arbitrators was positive.
Many noted that it was particularly suitable for large-scale international disputes. However,
some suggested its popularity was waning due to high costs. One commentator observed
that it was not as time efficient as a smaller institution could be.

b)

Other institutions named include the LCIA, the ASA and the VIAC. Among the Nordic
countries, the SCC was the clear leader.

3.2 In the region, consulted experts listed:
a)

In Belgium, CEPANI.

b)

In Denmark, the Danish Institute of Arbitration (DIA).

c)

In Hungary, the Energy Arbitration Court (ECA) and the Arbitration Court attached to the
Hungarian Chamber of Commerce and Industry.

d)

In Italy, the Milan Arbitration Chamber (CAM).

e)

In Finland, the FAI.

f)

In France, the ICC, and the Centre for Mediation and Arbitration of Paris (CMAP) attached
to the Paris Chamber of Commerce and Industry.

g)

In Germany, the German Institution of Arbitration (DIS).

h)

In the Netherlands, the Netherlands Arbitration Institution (NAI), PRIME Finance and the
Raad van Arbitrage voor de Bouw.

i)
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In Poland, the Arbitration Court at the Polish Chamber of Commerce and Court of
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Arbitration at the Lewiatan Industrial Confederation.
j)

In Russia, the International Commercial Arbitration Court at the Chamber of Commerce
and Industry (ICAC) and the Russian Arbitration Association.

k)

In Ukraine, the International Commercial Arbitration Court at the Ukrainian Chamber
of Commerce and the Maritime Arbitration Commission at the Ukrainian Chamber of
Commerce and Industry.

3.3 Predictions regarding the future of arbitration institutions:
a)

Some predicted a growth in the use of regional institutions. This was often seen as being
down to their ability to offer lower arbitration costs and faster decisions, as well as the
increasing reliability of their governing bodies. Many believed that such regional institutions
are increasingly attempting to market themselves as international centres for arbitration.

b)

Asian centres such as the SIAC and the HKIAC were seen as becoming increasingly popular,
especially for non-European work. Russian practitioners had witnessed them targeting
Russian work as EU sanctions prevent European centres being used. Further, increasing
investment in emerging markets was predicted by some to cause growth in use of seats such
as Dubai and Mauritius.

c)

Other practitioners did not foresee less-established regional or domestic institutes gaining
in market share over more established centres such as the ICC and the LCIA, especially for
large-scale international disputes.

3.4 Regarding homogenisation, opinions differed:
a)

Many agreed that arbitration rules are fairly homogenous. The majority of those who agreed
viewed this as positive and rejected calls for differentiation. For many, it was seen as recognition
of international best practice and as reflecting the willingness to meet the expectations of users
in offering services such as the introduction of expedited proceedings. Some even called for
greater homogeneity. Some were more negative, arguing that institutions should not be reluctant
to offer procedures not seen elsewhere.

b)

Some suggested that there was a level of diversity among institutions (although the perceived
level of diversity ranges from ‘huge’ to ‘sufficient’), and that such institutions maintained distinct
characteristics dependent on differing cultural/legal backgrounds. One key difference identified
related to respective costing mechanisms, with the ICC adopting an ad valorem approach and
the LCIA adopting an hourly rate. Another example includes the observation of one Swiss
practitioner who cited as different the case management tools proposed by the ICC Rules and
the code of conduct for counsel incorporated in the LCIA Rules. Finally, one practitioner cited
as evidence of the difference between various institutional rules that they impose different
joinder/consolidation provisions.

c)

To differentiate themselves, it was variously suggested that institutions could lower costs,
become more efficient, offer greater transparency, offer different services such as online dispute
resolution mechanisms and improve levels of professionalism to gain a reputation for quality of
services.
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4.

What are currently considered to be the ‘safe’ seats and what will be the preferred seats of the
future? How do you expect the relevance of the seat to evolve in the coming years, addressing
issues such as, for example, whether the actions at the seat (annulment of awards, etc) have a
knock-on effect on all other jurisdictions? Might we progress to the possibility of an a-national
award having no seat of arbitration?

4.1 Within the region:
a)

Most-frequently mentioned were Paris, London and Switzerland (specifically Zurich and
Geneva). Stockholm was also a popular choice, especially among the Nordic practitioners,
and it was mentioned as being popular for disputes involving Russian and Chinese parties.

b)

Vienna, Helsinki, the Netherlands (The Hague) and Germany (Frankfurt) were also
mentioned, and Madrid was referred to in relation to South American and Spanish clients.

c)

Key features of a safe seat were said to be: the level of experience and independence courts
had in relation to arbitration (including how developed case law was in the area); whether
courts provided support such as interim orders or enforcement powers; and reluctance to
set aside arbitral awards and limits on challenge of awards. Also mentioned were neutrality,
speed, low corruption levels, good facilities, infrastructure and accessibility.

4.2 Outside Europe:
a)

In Asia, Hong Kong and Singapore were regarded as safe. Malaysia was also mentioned.

b)

In North America, New York was the most commonly cited, although some acknowledged
that concern remains as to the practices of US courts, as well as Toronto.

4.3 Regarding the future:
a)

In general, the seats currently viewed as safe were seen as likely to continue to be so. Two
practitioners did, however, suggest that recent judicial decisions in England might make London
a less-attractive option as they signalled greater court interference.

b)

Some expected more seats to become safe and that users would have more options.

c)

Various new centres were suggested as being ones to watch. Australia was mentioned by one Swiss
practitioner who had witnessed great interest in the country owing to its strategic geographical
position. Again, some expected a shift to Singapore and Hong Kong, Dubai and Mauritius, while
others doubted whether this would happen.

d)

It was noted that the impartiality and reliability of the local judiciary and an arbitration-friendly
approach by local courts would continue to influence the parties’ choice, as would length of
proceedings.

4.4 Views on the possibility of a-national awards with no seat:
a)

Practitioners had particularly strong views on this question. Most did not see a-national
awards as realistic, not least because the concept was refused by the drafters of the New
York Convention and by most states consulted. Many doubted the practicality of a-national
awards because national courts were needed to give effect to awards and they need a
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basis for asserting jurisdiction. Practitioners thought that the legal seat of arbitration
would continue to remain important, albeit with differing opinions as to how important.
Nordic practitioners, in particular, placed great emphasis on the role of the seat. Several
commented that criticism levelled at arbitration in the TTIP context is so far removed from
the courts’ review that it makes the idea of a-national arbitrations increasingly unlikely.
b)

Some did recognise that a-national awards could be a possibility, but not any time in the
near future because it would require transnational lex arbitri amendments to the New York
Convention and consent of the countries (which was considered unlikely).

c)

Most practitioners implied or expressly stated that an a-national award system was not
desirable and that parties benefit from having the stability provided by state control over
arbitration proceedings. Indeed, some were quite emphatic in their criticism and said
it would be difficult to convince users of the merits of the idea. Only a small number
expressed support for the idea.

d)

It was mentioned that some forms of delocalised arbitration do already exist in specific
contexts; for example, sports arbitration during the Olympic Games. Further, several
practitioners cited France as being the only jurisdiction where an a-national approach was
contemplated.

5.

Are arbitration practitioners becoming too specialised or are they not specialised enough?

5.1 There was a general lack of consensus regarding the nature of specialisation, as well as whether
greater specialisation is a good or bad thing:
a)

A large number of practitioners disagreed with the phrasing of the question and thought
that arbitrators were neither too specialised nor not specialised enough. Many argued that
there is a need for both general and specialised practitioners which is currently met, and
others stated that arbitration practitioners are capable of striking the right balance and can
cope with a wide range of disputes. Some denied that it was possible to be too specialised
given the inherently wide nature of the work.

b)

Many saw specialisation as a positive factor which leads to smoother conduct in proceedings
and reduced fees. It was seen as especially necessary in some fields (eg, energy, finance,
technology, insurance, shipping, engineering and construction). Some warned that some
practitioners are not specialised enough. This was seen to be because of the sophisticated
nature of commercial transactions in evolving industries. There were calls for greater
specialisation in areas such as finance, where there were several complaints of a lack of
financial literacy.

c)

Others, however, did not see the need for specialisation, especially given the availability
of technical experts, and argued that good practitioners have diverse practices and broad
commercial knowledge. Some warned that over-specialisation was not desirable because of
the need to widen parties’ choice and allow greater competition.

d)

There was also disagreement about whether specialisation between litigation and arbitration
was beneficial. English practitioners tended to be more comfortable with, and supportive
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of, the distinction, whereas practitioners in areas such as Poland and the Nordic countries
tended to think that practitioners should do both. Some believed that arbitration focus led
to greater certainty and consistency of decisions, while others suggested that grounding in
the domestic legal system and court procedure is undervalued.
6.

What is the future for interim relief? For example, will emergency arbitrators be operating in the
region in five years’ time?

6.1 There was a clear divide between countries based on their domestic interim relief policies:
a)

In France, Switzerland, the Netherlands, Germany, Sweden and England, there was near
consensus that interim relief will continue to develop and become a typical feature of
arbitration proceedings across the region due to growing demand. It was projected that
interim relief will increasingly be recognised by the courts and that there is scope for it to
become more effective. This trend was expected notwithstanding observations that cost is a
drawback and court orders are often quicker and easier to obtain.

b)

In many countries, interim relief is not currently available but was often seen as desirable
(eg, Poland, Italy and Hungary). In others, interim relief is available but was seen as limited
in its utility as compared with court orders (eg, Spain and Finland). In Russia, interim relief
remains under state control and this was seen as unlikely to change.

6.2 Opinion on emergency arbitration was evenly split. Some foresaw growth in demand for
emergency arbitrators. However, some concluded that the popularity of emergency arbitrators
was unlikely to accelerate in the next five years. Further, across the board there were concerns
regarding the quality of service provided through such proceedings and some warned that it
would take a while for users to get comfortable with the service and/or to move away from court
orders.
7

Should users do more to hold tribunals to account in terms of speed, efficiency and quality of
decision-making and, if so, what means of achieving this are desirable over the next five years?

7.1 Most respondents agreed that users should hold tribunals to account. Of particular concern was
a perceived lack of efficiency in proceedings which practitioners felt needed to be addressed.
7.2 Many mentioned that institutions should also do more to monitor arbitral activity and introduce
time-saving features such as summary judgment and declarations of availability. Parties
and counsel were frequently cited as adding to problems of speed and efficiency and it was
suggested they had a part to play in speeding up proceedings by avoiding unnecessarily lengthy
submissions, exhibits and document requests.
7.3 Some of the suggestions to hold tribunals accountable included:
a)

Asking for arbitrators to provide confirmation of their availability both before taking on a case
and as a continuing disclosure obligation.

b)

Asking for stricter time limits. This could be achieved in part by procedural timetables or by
holding a case management conference at the start of proceedings.

c)
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Being more vocal in demanding good service and complaining when this is not received.
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8.

How will issue conflict affect the field in the next five years?

8.1 Many practitioners held no view on this question or believed there would be no change. Some
thought that there would be greater transparency in five years and that stricter guidelines would
develop for investment treaty arbitration. Some called for greater intervention from institutions
to address the issue, but several warned that the current trend of greater formal rules was
unhelpful.
8.2 Suggestions to tackle the issue included calls for greater transparency by imposing strict
obligations on arbitrators to disclose potential issue conflicts. Also listed was disclosure of thirdparty funders and increasing the number of arbitrators. The most commonly cited suggestion
was to stop arbitrators from serving as counsel.
8.3 Issue conflicts were not particularly relevant in commercial arbitration and it was not expected
that they would become more so.
9.

Do you predict any key trends in terms of jurisprudence?

9.1 Answers to this question were extremely varied. Most commonly cited were third-party funding,
harmonisation of substantive laws with international developments and challenges to arbitrators.
Others included:
a)

Rise in conditional awards.

b)

Debate around anti-suit injunctions.

c)

Debate around setting aside awards and enforcement.

d)

Higher level of transparency, for example, publication of awards.

e)

More cases on necessity, for example, Greece and Ukraine.

f)

Discussion of MFN as applied to procedural rights.

g)

Double nationality from the investor side.

h)

Criminal and civil liability of arbitrators.

10. Where will third-party funding go over the next five years?
10.1 Most thought third-party funding would increase. There were also predicted to be more diverse
third-party funding options and fee arrangements. Some saw this as beneficial to allow parties
with limited economic means to bring arbitration claims. However, many were more critical,
citing problems such as conflicts and lack of authority. Several practitioners called for greater
accountability and transparency of third-party funders, as well as stricter controls to tackle
abuses.
10.2 Several practitioners did not think third-party funding would play a significant role in the
next five years, with one practitioner suggesting it would not exist in five years’ time except in
exceptional cases.
10.3 England, the US and Australia were named as the jurisdictions where third-party funding is most
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popular. Third-party funding was reported not to exist in Hungary, Poland, Ukraine, Russia, Italy
and the Nordic region, although practitioners within these regions predicted it could become a
feature in the future, albeit to varying degrees.
11. What will be the key challenges to establishing a career in arbitration over the next five years?
11.1 Respondents listed a variety of challenges, including the following:
a)

Growing competition.

b)

Costs deterring users.

c)

The problem of conflicts.

d)

The need for litigation and advocacy skills.

e)

The need for gender diversity and female presence at a senior level.

f)

Practical experience.

g)

The increasing need for specialist knowledge.

h)

Familiarity and competence with modern technologies.

i)

Versatility in location and language skills.

j)

Jurisdictional differences and different legal backgrounds.

12. Following the advancement of technology in international arbitration, can we expect virtual
arbitration proceedings to transcend national borders with ease? Can we expect an increase
in decision-making through technology beyond what we see today? In terms of addressing this
from regional perspectives, would the uneven advancement of technology in developing and
developed countries pose an issue?
12.1 Many had witnessed advancement of technology such as hearings conducted via video link, case
management websites and virtual case rooms and saw this as a key part of future arbitrations.
Optimism was expressed that this could reduce costs and increase efficiency.
12.2 Many saw technology as aiding aspects of arbitration rather than replacing the current
status quo. Technology was not seen as a substitute for decision-making and many expressed
preferences for oral hearings. Examination of witnesses in person was also mentioned as being
preferable. Some raised concerns over data protection and storage.
12.3 On uneven advancement across different parts of the region:
a)

Practitioners observed that in some regions local arbitration courts were behind in using
modern technology. Fears were expressed, particularly by practitioners from Poland and
Hungary, that this could result in the region losing business.

b)

However, there was also optimism that less-developed countries would rise to the challenge,
and many stressed that many technologies are interchangeable and relatively cheap.

c)
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Some saw developing countries as likely to benefit from a shift to technological processes

The Current State and Future of International Arbitration: Regional Perspectives   SEPTEMBER 2015

because a computer is all that is needed, rather than a physical presence in an established
financial centre.
13. There exists the possibility for a supranational body to oversee international arbitration to
address, for example, uniformity, predictability and ethical conduct in the field. Would different
countries/regions be willing to form such a body?
13.1 There was near consensus that this was not a real possibility, certainly in the near future, because
of a perceived lack of political will/consensus.
13.2 Opinion was split as to whether the development of a supranational body was to be desired:
a)

Possible benefits of such a system were seen as ability to ensure uniformity over issues such
as annulment proceedings and to remove the influence of local courts, as well as acting as a
quality controller. Some suggested that such a body could oversee a binding arbitration code
of ethics to govern arbitral proceedings.

b)

Others were less convinced of the merits and some argued very strongly against it. It was
stated that it could be impractical, unwieldy, bureaucratic and too formal. Many questioned
whether greater uniformity is desired or needed. Others suggested that harmonisation
would be a bottom-up process rather than top-down.

9.4 Latin America
Twenty-eight participants from nine countries answered the questionnaire.
Countries: Argentina, Brazil, Chile, Colombia, Ecuador, Mexico, Panama, Uruguay and Venezuela.
1.

What are the reasons that users choose arbitration over court litigation and how could this
change in the next five years? Is there anything unique to the region; for example, sector focus or
court support for arbitration?

1.1 The practitioners of different countries emphasised different specific advantages owing to the
different needs of the legal and business communities they deal with. Nevertheless, in general
terms, a number of points were reiterated:
a)

The expertise of arbitrators
(i) In some Latin American jurisdictions, disputes submitted to arbitration were most
often complex cases requiring a high level of expertise in the decision making process.
This cannot be guaranteed in state court litigation.
(ii) Many of the fields in which arbitration is most popular (eg, construction, energy and
finance) involve highly technical issues.

b)

The costs and delays of state court litigation
(i) State courts are usually overwhelmed by their own caseload and can take years or
decades to finally decide a dispute (after the appeals process).
(ii) The deficiencies of the judicial branch differ greatly in the various jurisdictions. While
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some practitioners (eg, Uruguayans) expressed great confidence in their courts,
others were much more critical. This greatly affects the degree to which users turn to
arbitration as an alternative forum.
(iii) As regards costs, there also seems to be some differences between the diverse
jurisdictions. In some countries (eg, Argentina) there is a mandatory court fee which –
in disputes for significant sums – can be a considerable deterrent.
c)

Neutrality of arbitral tribunals
(i) Practitioners explained that the reputational aspect was important because, often,
foreign investors in particular do not see state courts as impartial adjudicators and
prefer a neutral forum and international arbitrators to settle any dispute.
(ii) Some also showed concern regarding the higher potential for corruption in state court
litigation in some jurisdictions, which has fostered development of arbitration.

d)

Confidentiality
Court proceedings are, in principle, public in many Latin American jurisdictions. Users
prefer the confidentiality that arbitration may provide if the appropriate provisions are
entered into.

e)

Other mentioned reasons include:
(i) Flexibility and the possibility to tailor proceedings.
(ii) Sector focus: sectors such as construction and energy have boomed in some
jurisdictions due to both foreign direct investment and incentives granted by the state.
The particularities of the sector and the global tendency to solve construction and
energy disputes via arbitration have made arbitration the rule.

f)

Perceived changes in the next five years include:
(i) State court litigation is still the preferred method of dispute resolution but the growth
of arbitration was unanimously expressed. Practitioners unanimously predicted a
growth in arbitration in the next five years.
(ii) In some jurisdictions, recent legislative amendments were considered to act as
potential boosts for arbitration in the near future; for example, the Energy Reform
in Mexico and the new Civil and Commercial Code in Argentina which will –
practitioners stated – probably improve the way in which arbitration proceedings are
conducted there (eg, explicitly regulating and placing on firm ground important
institutions such as competence-competence, the separability of arbitration agreements
and conferring on arbitrators the power to grant interim measures).
(iii)Other jurisdictions thought that recent legislative developments could be a setback (eg,
Colombia’s presidential directive limiting arbitration in cases involving public entities).
(iv) Some tied the growth and expansion of arbitration to the behaviour of the economy in
the sector and predicted that arbitration will follow the economic path of the region.
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2.

What do users perceive to be the pitfalls of arbitration and how could this change in the next
five years? Is there anything unique to the region; for example, sector focus or court support for
arbitration?

2.1 There were some differences between the diverse jurisdictions, with practitioners emphasising a
varied array of pitfalls depending on a multiplicity of factors corresponding to the characteristics
of their national contexts.
2.2 The most-mentioned concern was state court intervention:
a)

The advantages of arbitration regarding its efficiency may be frustrated if awards are
challenged before state courts as a matter of general rule. Latin American countries showed
different judicial attitudes in this sense, spanning from jurisdictions with a historical
high regard and respect for arbitral proceedings, to others with worrying cases of court
intervention.

b)

Many jurisdictions displayed an increased risk of intervention, in particular when the cases
involved political elements or state entities.

2.3 In some jurisdictions, the cost of arbitration was higher than state court litigation:
a)

This is especially so in jurisdictions (eg, Chile) where there is no fee for state court
litigation.

b)

Parties often make procedural choices which increase the cost of the proceedings
without adding much value to them (eg, appointing expert advisers or technically-trained
arbitrators, and choosing a foreign seat – when this is unnecessary to the dispute).

2.4 Delay in implementing interim remedies issued by arbitral tribunals.
2.5 Delay in obtaining the judicial enforcement of awards. In some jurisdictions (eg, Argentina
and Mexico) there is a sense that entering into arbitration proceedings could be like deciding
to litigate the dispute twice. After a favourable outcome, the enforcement procedures could be
lengthy and costly, and there is also the prospect of facing challenges by the defeated party.
2.6 Other factors included:
a)

The negative opinions of some scholars.

b)

The lack of local arbitration associations.

c)

The fact that potential arbitrators to be selected for a given dispute are not numerous and, at the
same time, these arbitrators are normally handling many cases, giving rise to potential conflicts
of interests and entailing unnecessary delays in rendering the awards.

d)

Some jurisdictions (eg, Argentina and Uruguay) require a submission agreement in addition
to the arbitration clause. This requirement has the potential to complicate and (when resisted)
lengthen the arbitral procedure a great deal.

2.7 In the next five years, it was predicted that some of these pitfalls would disappear while others
would require more time. For instance, the increased demand for arbitration will likely increase

SEPTEMBER 2015   The Current State and Future of International Arbitration: Regional Perspectives

77

the pool of practitioners, arbitrators, and arbitral associations. Also, the optimism for increased
economic activity in some countries in the region and the growth in foreign investment led some
to predict that potential changes in legislation could hinder arbitration.
3.

Which arbitration institutions are popular in the region and what are the future trends for the
selection of arbitral institutions? For example, will there be a move towards greater use of
regional arbitral institutions with a trend towards convergence in institutional rules? Are such
institutions becoming too homogenised and, if so, should they try to differentiate themselves?

3.1 The ICC was by far the most highly regarded and popular arbitral institution:
a)

Consulted experts highlighted its leadership in many regards and its efforts to make itself
widely known.

b)

Practitioners doubted that this tendency would change in the near future, at least for
international disputes.

c)

Other mentioned international institutions included the ICDR, the LCIA, the Grain and
Feed Trade Association (GAFTA), for certain commodities, and ICSID.

3.2 In the region, consulted experts listed:
a)

In Argentina, the Buenos Aires Stock Exchange Arbitration Tribunal and the Buenos Aires
Chamber of Cereals Tribunal.

b)

In Brazil, the Brazil-Canada Chamber of Commerce (CCBC), the FGV Chamber of
Conciliation and Arbitration, the Chamber of Conciliation, Mediation and Arbitration of
São Paulo (CIESP/FIESP), the Brazilian Mediation and Arbitration Centre (CBMA), the
AmCham Arbitration Centre in São Paulo, the BOVESPA Market Chamber, the Chamber of
Business Arbitration (CAMARB) and the Arbitration and Mediation Centre of the Parana
Chamber of Commerce (ARBITAC).

c)

In Uruguay, the Uruguayan Stock Exchange Arbitral Tribunal for Mercosur.

d)

In Chile, the Centro de Arbitraje y Mediación de Santiago (CAM Santiago).

e)

In Peru, the Centro de Arbitraje de la Cámara de Comercio de Lima (CCL) and the Centro
Internacional de Arbitraje de la Cámara de Comercio Americana del Perú (AmCham Perú).

f)

In Colombia, the Centre of Arbitration and Conciliation of the Chamber of Commerce of
Bogotá (CAC Bogotá, popular on both a regional and national level).

g)

In Panama, the Centro de Conciliación y Arbitraje de la Cámara de Comercio, Industria
y Agricultura de Panamá (Cecap), Centro de Solución de Conflictos de la Cámara de
Comercio de Panamá (Cescon) and Centro de Arbitraje de la Corte Internacional de
Arbitraje de la Cámara de Comercio Internacional (ICC) in Panama City.

h)

In Mexico, the Mexico City National Chamber of Commerce (CANACO) and the
Arbitration Centre of Mexico (CAM).

3.3 Predictions for the future of arbitration institutions:

78

The Current State and Future of International Arbitration: Regional Perspectives   SEPTEMBER 2015

a)

Most predicted that the ICC would keep its overall dominance but with regional institutions
silently strengthening their positions and more and more users turning to regional
institutions first (considering, among other factors, the reduced costs involved).

b)

Some made reference to the forthcoming establishment of the UNASUR Arbitration Centre
and predicted that it may become quite popular, especially for investor-state disputes given
many countries’ mistrust of ICSID.

c)

Some expected to see a rise in popularity of Asian arbitration centres in the region,
considering the growing importance of Chinese investments in Latin America and a certain
tendency towards doing business and resolving disputes in different ways.

3.4 Regarding homogenisation, opinions differed:
a)

In general, institutions provide services that are substantially similar and, therefore, if possible,
they should try to differentiate themselves. It was argued that globalisation and international
cooperation have led to some degree of standardisation and the adoption of similar arbitral
practices (with the ICC paving the way).

b)

However, certain attempts by local institutions go against homogenisation. Sometimes local
arbitral institutions try so hard to be innovative that they end up creating complex (or at least
quite different) rules, which users are not familiar with, and are uncertain how they will be
interpreted. Therefore – some argued – Latin American institutions should probably follow the
same line of the most widely used global institutions and try to grow by gaining the confidence of
users, instead of by creating distinct rules.

4.

What are currently considered to be the ‘safe’ seats and what will be the preferred seats of the
future? How do you expect the relevance of the seat to evolve in the coming years, addressing
issues such as, for example, whether the actions at the seat (annulment of awards, etc) have a
knock-on effect on all other jurisdictions? Might we progress to the possibility of an a-national
award having no seat of arbitration?

4.1 Outside Latin America:
a)

Most mentioned Paris as the safest seat for international disputes. This was especially so for
disputes involving state instrumentalities. Reasons given included: enforcement of awards
under the New York Convention is likely to be allowed without limitations; local courts
tend not to interfere in arbitral proceedings; broad grounds to challenge the award are
not accepted; and Paris has a civil law system and is, therefore, closer to Latin American
reasoning.

b)

Also commonly listed was the US (especially New York for corporate and financial disputes,
and Houston for energy-related matters).

c)

Lesser-listed seats included London and Geneva, Washington, The Hague, Zurich,
Singapore and Hong Kong.

4.2 Within the region:
a)

Rio de Janeiro, São Paulo and Belo Horizonte in Brazil. Though some warned that Brazil
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was more popular than strictly safe and that it derived some of its demand from its sheer
economic power.
b)

Mexican practitioners, in particular, considered Mexico City as a safe seat, considering that
its courts had knowledge and experience regarding arbitration.

c)

Other commonly mentioned seats included Santiago de Chile, Lima and Bogotã.

d)

Uruguayan practitioners had confidence in Montevideo as a seat, arguing that its solid
tradition in the respect of legal institutions, international law and its current status as seat of
the Mercosur Parliament and other international institutions indicated that it was safe.

4.3 Regarding the future:

5.

a)

Most did not expect any significant modifications in the foreseeable future in this regard.

b)

Some mentioned that Miami and Madrid were becoming increasingly popular.

Are arbitration practitioners becoming too specialised or are they not specialised enough?

5.1 There was consensus on this question. Consulted experts generally agreed that, currently,
practitioners were not particularly specialised due to a number of factors:
a)

There is an insufficient number of cases warranting a demand for such specialisation in a
great number of practitioners, with only a small pool sufficing.

b)

It is uncommon for lawyers in the region to dedicate themselves exclusively to arbitration
and so most also advocate themselves to civil and commercial court litigation.

c)

There are not many educational opportunities in the region and, often, interested
professionals must travel abroad to immerse themselves in the specificities of arbitration.

5.2 There was also general agreement that the growing number of cases was creating an increasing
demand for lawyers specialising in arbitration. Some highlighted how local law universities were
including arbitration within their syllabi, offered postgraduate courses on the subject (along with
local arbitration centres) and how international moot competitions were also generating interest
early on.
5.3 Some mentioned how certain specific branches of the law demand more expertise in arbitration
than others (eg, oil and gas, telecommunications and consumer law).
5.4 A considerable number of consulted experts even warned of overspecialisation, saying that
when practitioners focus too much on the arbitral issues they may leave aside other relevant
areas important to the disputes which require equal dedication; for example, private and public
international law issues and substantive issues involved in the dispute.
6.

What is the future for interim relief? For example, will emergency arbitrators be operating in the
region in five years’ time?

6.1 The answers to this question largely depended on the country and its specific regulation of
interim relief. The current scenario for interim relief among Latin American jurisdictions seems
to vary greatly and to be rapidly evolving. While some practitioners state that their jurisdictions
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allow arbitrators to grant interim measures (such as Brazil, Chile, Colombia and Panama), others
report a scenario of uncertainty (Mexico, Venezuela and Ecuador) or where judicial courts have
exclusive jurisdiction to grant interim relief (Uruguay).
6.2 Also, most practitioners reported the lack of provisions on emergency arbitrators in the
arbitration rules of local institutions (with the exception of Brazil).
6.3 That said, most practitioners believe that regulation and use of interim relief, granted both by
the judiciary and arbitrators, will increase in the near future.
6.4 Some practitioners expressed concern over the judicial enforcement of interim measures
granted by foreign tribunals in their countries. They reported that courts tend to deny exequatur
to those measures, which are granted only to decisions considered not to be final.
6.5 Argentinian practitioners highlighted the results of the new Civil and Commercial Code
coming into effect in August 2015. In that regard, before its enactment, it was not clear whether
arbitrators were empowered to grant preliminary measures or interim measures (like Uruguayan
courts to this day) and had to request the aid of local state courts to that effect. The Procedural
Code allowed only judicial courts to grant preliminary or interim measures, while the New Code
specifically and expressly empowers the arbitrators to grant these types of measures.
6.6 Mexican practitioners expressed the opinion that there was a lack of certainty regarding the
adoption, recognition and enforcement of interim measures related to arbitration proceedings
since the reform of the Commerce Code dated 27 January 2011.
6.7 Chilean experts said local courts have generally supported interim relief measures ordered by
arbitrators, though some practitioners highlighted how the Chilean Supreme Court has been
reluctant to grant such measures granted by foreign courts, ‘based on the fact that they are not
final decisions and therefore are not subject to exequatur, because they can be modified by the
Court granting the measure’. Chilean experts thus keep a careful eye on case law in this regard.
6.8 Regarding emergency arbitration, most of the local laws and institutional rules do not contain
any provision on the matter. However, some consulted experts argued that if the new ICC Rules
were chosen as applicable, then they would be permitted.
6.9 Regarding the future, practitioners were in disagreement:
a)

Some believe that an amendment to local institutional rules will be made to incorporate
emergency arbitrators. This would follow the global trend among leading arbitral
institutions.

b)
7.

Other experts were of the opinion that the current practice will not change any time soon.

Should users do more to hold tribunals to account in terms of speed, efficiency and quality of
decision-making and, if so, what means of achieving this are desirable over the next five years?

7.1 Most respondents understand that users should do more to hold tribunals to account in terms
of speed, efficiency and quality of decision-making. However, some made the remark that there
is no fundamental concern over those issues because the arbitration process is considered to be
advantageous when compared to local court proceedings. Practitioners also put a heavy weight
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on the role to be played by arbitral institutions in holding tribunals accountable.
7.2 The two most commonly mentioned concerns are: the availability of arbitrators, who come from
a relatively small pool of practitioners in many Latin American countries and are therefore
generally busy; and the need for more transparency to improve the decision-making process in
arbitration.
7.3 Some of the suggestions to hold tribunals accountable include:
a)

Creating methods for evaluating the performance of arbitrators, such as scrutiny processes.

b)

Developing transparent and objective criteria for creating lists of arbitrators, and for
continuously reforming it.

c)

Arbitration institutions making sure that the prospective arbitrator is actually available
before appointing him/her.

d)
8.

Making more arbitral awards public.

How will issue conflict affect the field in the next five years?

8.1 There is a broad consensus among respondents that issue conflicts are not a major concern; they
report little discussion and practice on the topic in their jurisdictions. Also, it seems that local
laws do not address or regulate issue conflicts in particular, only conflicts of interest in general.
8.2 Some practitioners from different jurisdictions associated the subject of issue conflict with
unfounded challenges to arbitrators, against which the arbitration community should react.
Others mentioned that a perceived trend of expansion in the number of arbitrators, with the
entry of a younger generation into the market, may help solve issue conflicts and other conflicts
in the near future.
9.

Do you predict any key trends in terms of jurisprudence?

9.1 Answers to this question were extremely varied. They included:
a)

Extension of arbitration agreements to non-signatories.

b)

Recognition and enforcement of foreign interim measures and partial awards.

c)

The use of the amparo remedy against arbitral awards.

d)

Anti-suit and anti-arbitration injunctions.

e)

Arbitration involving state entities.

f)

Governmental reactions against arbitration in Venezuela and Ecuador.

g)

The concepts of public order and arbitrability.

10. Where will third-party funding go over the next five years?
10.1 All the respondents reported that third-party funding is not a common practice in their
respective jurisdictions. Moreover, there seems to be no legal provision regulating third-party
funding in the region – or forbidding its practice.
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10.2 As a result, most practitioners found it hard to predict where third-party funding will be in five
years’ time. But some believe it will increase in the near future, alongside the development of
the arbitration market and the deepening presence of international companies in the local
economies.
10.3 Many practitioners remarked that if third-party funding takes off in the future it will be necessary
to adopt new regulations to address disclosure duties and conflicts of interest.
11. What will be the key challenges to establishing a career in arbitration over the next five years?
11.1 Almost all respondents point to growing competition as a key challenge to establishing a career
in arbitration over the next five years. There were two commonly mentioned reasons. First,
arbitration is a relatively small market in their jurisdictions. Secondly, there are increasing
numbers of professionals attempting to enter the arbitration market, but this is not matched
by a growing number of arbitral disputes. A few respondents expressed further the feeling that
arbitration practitioners belong to a somewhat closed circle, making it difficult for newcomers to
break into the market.
11.2 Many respondents also listed the following challenges:
a)

The need for a higher degree of specialisation in the practice area.

b)

Having to keep constantly updated in developments in the field, for example, by attending
conferences and participating in networking activities.

c)

Acquiring international experience, both academic and professional.

11.3 Other challenges mentioned by some practitioners included:
a)

The need to be familiar with different legal systems and cultures, or to be able to work
‘detached’ from one’s own local law and culture.

b)

Educating clients about arbitration and its advantages, in order to increase the number of
cases.

c)

The requirement for proficiency in the English language.

d)

In Ecuador, overcoming political restrictions on arbitration.

9.5 Middle East and North Africa
Ten practitioners from five countries answered the questionnaire.
Countries: Egypt, Tunisia, Lebanon, the UAE and Qatar.
1.

What are the reasons that users choose arbitration over court litigation and how could this
change in the next five years? Is there anything unique to the region; for example, sector focus or
court support for arbitration?

1.1 The answers to this question were fairly consistent across jurisdictions within the region.
1.2 The most commonly cited reasons for choosing arbitration were the following:
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a)

Perceived neutrality of decision-makers in disputes involving a foreign party.

b)

Enforceability of awards both within the region and further afield. All jurisdictions in
MENA are signatories to the New York Convention except for Libya, Yemen and Iraq.
Participants did concede that court support for arbitration varied substantially within the
region, with some jurisdictions taking a conflicting, contradictory and, therefore, sometimes
unpredictable approach to the annulment of awards.

c)

Procedural flexibility. This reason was given particular emphasis in jurisdictions where
the rules governing the conduct of civil proceedings were perceived to be outdated,
overcomplicated or opaque.

d)

Party autonomy. The ability to constitute a tribunal including industry specialists, especially
in the construction industry – a major user of arbitration throughout the region.

e)

One-stop shop. The length of the appeals process was cited as a major disadvantage of court
litigation in almost all jurisdictions surveyed.

f)

Speed. State courts suffer from a large backlog of cases, are thinly staffed and insufficiently
modernised.

1.3 Participants from jurisdictions that have witnessed political unrest or armed conflict noted the
effect of these events on the ability of national courts to function effectively. In particular:
a)

In Egypt, court documents were destroyed during political unrest that commenced in 2011.

b)

Lebanon still suffers from administrative problems stemming from the 1975–1990 civil wars
during which many official documents were lost and the training and hiring of judges was
suspended.

c)

In Tunisia, Lebanon and Egypt political unrest caused a perceived increase in litigation
before the national courts which, in turn, increased the backlog of cases.

1.4 Some participants indicated that there was a general feeling of mistrust towards the judiciary
in some jurisdictions due to the delay in the resolution of disputes and the perceived lack of
transparency in judicial decision-making. Participants also noted the perceived bias in certain
jurisdictions towards nationals in disputes involving a foreign party.
1.5 A minority of survey participants cited the ability to select the language of proceedings as
an advantage of arbitration over litigation and identified that this factor was of particular
importance in arbitration proceedings involving a foreign party.
1.6 A few participants cited the confidentiality of proceedings as an advantage of arbitration.
However, this was qualified by the observation that, in practice, high-stakes arbitrations often
lead to annulment applications before the local courts which places the case in the public
domain.
1.7 Survey participants noted the following trends that are likely to influence arbitration in the
region in the next five years:
a)
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process among users and an increase in the number of disputes in industries that require
specialist industry knowledge, including construction and oil and gas.
b)

Increased court support for arbitration as members of the judiciary increasingly appreciate
the potential for arbitration and ADR to alleviate the backlog of cases before the courts.

c)

The improvement and/or modernisation of outdated arbitration legislation in Qatar and
the UAE. Participants anticipated that the modernisation of this legislation could lead to a
change in the current preference for seating arbitrations in major arbitration destinations
including Paris, London and Geneva.

2.

What do users perceive to be the pitfalls of arbitration and how could this change in the next
five years? Is there anything unique to the region, for example, sector focus or court support for
arbitration?

2.1 Respondents’ main concern was the lack of consistency and predictability in judicial decision
making with regard to arbitration throughout the region. Some jurisdictions complained of a
lingering suspicion of the arbitral process among a minority judges. In particular, respondents
noted that:
a)

Different jurisdictions throughout the region offer different levels of support to international
arbitration but that, overall, support has increased significantly in recent years.

b)

Governmental support for arbitration at the policy level is improving which is likely to yield
improved arbitration legislation in the UAE and Qatar in the coming five years.

c)

Local courts, in particular in the UAE, which sees a large number of high-value arbitrations, have
rendered a number of unfortunate judgments, some of which are grounded in an overly broad
notion of public policy. A recent case casts doubt on whether claims that touch upon questions
of public policy are even arbitrable (in that case, the requirement to register a sale of property).
In another judgment, the Dubai Court of First Instance refused enforcement of a foreign award
because the award debtor was not legally domiciled in the UAE. Both the Dubai Court of Appeal
and the Dubai Court of Cassation upheld the judgment.

d)

There is an absence of clear standards for when an arbitration agreement will be upheld in
certain jurisdictions. For example, it was noted that in Qatar, the arbitration legislation currently
in force exposes both arbitration clauses and arbitral awards to an unacceptably high level of
risk.

2.2 A few survey respondents complained of the high cost of arbitration when compared with
litigation. However, the same respondents also noted that in high-stakes disputes, arbitration is
preferable because it is perceived to be more neutral and as ensuring predictability in decision
making.
2.3 Survey participants also noted the fairly limited pool of arbitrators with both extensive
international experience and the ability to conduct proceedings and draft awards in Arabic. This,
in turn, creates the following problems:
a)

A lack of arbitrators with sufficient availability resulting in delay at the constitution stage and also
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at the hearing and award stages.
b)

Repeat appointments by counsel resulting in concerns relating to conflict of interest as well as a
general lack of diversity.

c)

Increasingly, issue conflicts, especially among arbitrators who also act as counsel.

2.4 Some changes that are predicted in the next five years include:
a)

An increase in the number of arbitrations seated in free-zone jurisdictions throughout the
region, including the DIFC.

b)

Increased interest in multilateral investment protection treaties that apply throughout the
region. These include the 1980 Unified Agreement for the Investment of Arab Capital in
Arab Countries which provides for the resolution of disputes by ad hoc arbitration or by the
Arab Investment Court and the 1981 Agreement on Promotion, Protection and Guarantee
of Investments among Member States of the Organisation of Islamic Cooperation, which also
provides for ad hoc arbitration. However, one respondent encountered administrative difficulties
in their dealings with the Organisation of Islamic Cooperation’s secretariat.

c)

A move away from arbitration solely in the ‘classic’ sectors including construction, oil and gas,
telecommunications and investment to ‘emerging’ industries including media, entertainment
and sport.

d)

An increase in the number of claimants from Gulf States in investment disputes owing to the
increase in the outward flow of investment from these jurisdictions.

e)

Increased awareness in the region of the protections available under bilateral and multilateral
investment treaties resulting from the dramatic increase in investment disputes in recent years.

f)

Increased awareness of, and familiarity with, the arbitral process among practising lawyers and
within the business community, resulting in an overall increase in the number of disputes being
referred to arbitration.

g)

An increase in the pool of available, experienced arbitrators who are bilingual.

h)

A few respondents predicted the establishment of specialised arbitration courts.

3.

Which arbitration institutions are popular in the region and what are the future trends for the
selection of arbitral institutions? For example, will there be a move towards greater use of
regional arbitral institutions with a trend towards convergence in institutional rules? Are such
institutions becoming too homogenised and, if so, should they try to differentiate themselves?

3.1 Most respondents listed the following institutions as being the most popular within the region:
a)

The Dubai International Arbitration Centre (DIAC).

b)

The Cairo Regional Centre for International Commercial Arbitration (CRCICA).

c)

The Dubai International Financial Centre–London Court of International Arbitration
(DIFC-LCIA).
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d)

The Bahrain Chamber for Dispute Resolution in association with the American Arbitration
Association (BCDR-AAA).

e)

The Qatar International Centre for Conciliation and Arbitration (QICCA).

f)

The Chamber of Commerce and Industry and Agriculture of Beirut and Mount Lebanon
(BCCI).

3.2 A few respondents noted that institutions within the region were more likely to have competitive
fee schedules (for arbitrator fees and secretariat costs) thus lowering the overall cost of
arbitration. They anticipated an increase in the use of these institutions for small- and mediumvalue cases.
3.3 Other respondents noted a preference in their own jurisdiction for selecting the more
established global institutions, especially in high-value cases, including the LCIA and the ICC.
3.4 Some respondents anticipated the establishment of specialised arbitration institutions which
focus on specific types of dispute similar to the Court of Arbitration for Sport (CAS) or the
LMAA.
3.5 A few respondents cited CRCICA’s increasing caseload as evidence for the increase in the use of
regional arbitration institutions. However, others felt that the distinction between regional and
non-regional institutions was becoming less important and that all arbitral institutions were in
fact ‘competing’ with ad hoc arbitration.
3.6 Most practitioners see homogenisation of procedural rules among arbitral institutions as
a positive development. They noted that this homogenisation could be traced, in part, to
the strategic partnerships of global institutions such as the AAA and the LCIA with regional
centres and the adoption by other institutions of arbitration rules inspired by the UNCITRAL
Arbitration Rules.
4.

What are currently considered the ‘safe’ seats and what will be the preferred seats of the future?
How do you expect the relevance of the seat to evolve in the coming years, addressing issues
such as, for example, whether the actions at the seat (annulment of awards, etc) have a knockon effect on all other jurisdictions? Might we progress to the possibility of an a-national award
having no seat of arbitration?

4.1 Egypt and Tunisia were perceived as safe seats due to the adoption of Model Law-inspired
arbitration legislation and the increasing familiarity of the local courts with the arbitral process.
The DIFC was also perceived by respondents to be an up-and-coming safe seat.
4.2 Lebanon was also perceived as a safe seat by respondents who were familiar with that jurisdiction.
They cited the application by Lebanese courts of Lebanese law over the terms of the New
York Convention because the former was considered to be more favourable in relation to
the enforcement of foreign awards. In this regard, the Lebanese Court of Cassation has held
that awards may only be set aside for violations of international public policy. Moreover,
under Lebanese law, arbitration clauses exist within an autonomous transnational legal order
independent from domestic legal norms and, therefore, the validity of an arbitration clause may
not be determined by reference to a national law. Lebanese courts are also of the view that an
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arbitral award set aside in the seat is still enforceable in Lebanon.
4.3 Some respondents were encouraged by Saudi Arabia’s adoption of more modern arbitration
legislation in 2012 and anticipated an increase in the selection of Saudi Arabia as a seat. Others
noted that although the law is based on the Model Law, closer examination of its provisions has
yielded some cause for concern. First, the applicability of the new legislation to the enforcement
of foreign awards is doubtful. Secondly, it appears on the face of it to confer jurisdiction on the
Court of Appeal of Riyadh to hear petitions to annul non-Saudi awards and, finally, it provides
for the courts to ensure arbitral awards are Sharia-compliant.
4.4 Many respondents anticipated that any future reform of the UAE’s outdated arbitration
legislation would yield a significant increase in the selection of Dubai as a seat.
4.5 Some respondents noted unfortunate trends in Qatari jurisprudence which are in contention
with the New York Convention. They cited the decision in International Trading v Dyncorp in
which a Qatari party, which was unsuccessful in an ICC arbitration seated in Paris, petitioned the
Qatari courts to review the award de novo on the basis that the Arabic version of the arbitration
agreement did not state that the arbitration would be final and binding. The Qatari Court of
Cassation held that it was competent to hear an application to set aside a foreign award and that
the parties had not waived their right to appeal, and, after a full review of the merits of the case,
set the award aside. There was also some uncertainty regarding the requirement for arbitral
awards to be rendered in the name of the Emir or risk violating Qatari public policy and being
set aside.
5.

Are arbitration practitioners becoming too specialised or are they not specialised enough?

5.1 Many practitioners noted the historic tendency in some jurisdictions towards smaller, ‘family’
full-service law firms. Traditionally, in these jurisdictions, the same lawyer handles both advisory
and contentious work for all their clients. The same respondents thought that a greater degree
of specialisation was needed to ensure the highest standards of practice and to increase overall
familiarity with arbitration among potential users.
5.2 Most respondents identified the need for more specialised practitioners as a first step towards
increasing the pool of experienced arbitrators in the region and the quality of arbitrator
decision-making.
5.3 Respondents from Qatar and the UAE observed that the presence of expatriate international
arbitration practitioners brought a higher degree of specialisation to the local legal market,
which was desirable. In other jurisdictions, respondents cited restrictions on the practice of
foreign lawyers as a barrier to the expansion of the pool of specialist practitioners.
6.

What is the future for interim relief? For example, will emergency arbitrators be operating in the
region in five years’ time?

6.1 Most jurisdictions reported that the ability of parties to seek interim and conservatory measures
from arbitral tribunals was well established, as was their ability to seek interim measures from
local courts.
6.2 Many practitioners in the region were not yet familiar with and/or were sceptical regarding the
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use of emergency arbitrators. They noted the absence of provisions similar to those in the 2012
ICC Rules in the arbitration rules of institutions throughout the region.
6.3 Some practitioners suggested that they were unlikely to resort to emergency arbitrators because
of the overlapping ability to seek interim relief on a summary basis from the local courts. Others
doubted the enforceability of interim measures ordered by an emergency arbitrator under local
law.
7.

Should users do more to hold tribunals to account in terms of speed, efficiency and quality of
decision-making and, if so, what means of achieving this are desirable over the next five years?

7.1 Many respondents felt that users in the region still do not do very much to hold arbitral tribunals
to account. Some practitioners attributed this to the relative efficiency of the arbitral process
when compared with the delays normally encountered in the course of litigation before the
severely backlogged national courts.
7.2 Some practitioners felt that principal responsibility for holding arbitral tribunals to account still
lies with arbitral institutions. They noted that institutions have become more active in recent
years and are, for example, placing greater emphasis on arbitrator availability and not just
independence and impartiality.
7.3 A few respondents reported that users in the region are generally reluctant to hold arbitral
tribunals to account for excessive delay for fear of turning the tribunal against them. In this
regard, a number of practitioners called for the requirements of speed, efficiency and quality of
decision-making to be codified in arbitration rules in order for users to be more at ease seeking
compliance with the same.
8.

How will issue conflict affect the field in the next five years?

8.1 Most respondents took the view that scholarship and case law on issue conflict within the region
are insufficiently developed and that arbitrators sitting throughout the region were therefore
unlikely to be successfully challenged on the basis of an issue conflict in the near future.
8.2 The same respondents indicated that the current trend on issue conflicts will likely be confined
to investment arbitration.
9.

Do you predict any key trends in terms of jurisprudence?

9.1 Respondents identified the potential for an increase in investment claims in the coming years as
a result of the political unrest, conflict and regime change throughout the region. For example,
a large number of investment claims have been brought against Egypt since the 2011 revolution
including several claims at ICSID. Broadly speaking, the claims can be classified as follows:
a)

Cases that involve allegations of corruption by officials, resulting in the invalidity of
contracts entered into with state-controlled entities. This may be followed by national court
proceedings to consider the legality of the transaction, giving rise to ‘denial of justice’
claims.

b)

Claims arising from the privatisation of state assets. Many of the related contracts were
subjected to third-party challenges before the national courts after the revolution. Despite
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the fact that, in some cases, the transactions took place many years before, the courts
proceeded to nullify the underlying contracts on the basis that they were tainted by
corruption or illegality.
c)

‘Executive paralysis’. The imprisonment of a number of high-ranking state officials on
corruption charges has led to a problematic freeze in executive decision-making.

9.2 Many respondents anticipate an improvement in the arbitration-friendliness and consistency of
court judgments throughout the region, citing increased awareness of arbitration generally and
better judicial training. Other respondents felt that state courts were likely to take a narrower
view of public policy in the future.
10. Where will third-party funding go over the next five years?
10.1 The enforceability of third-party funding arrangements remains unclear in some jurisdictions. In
Egypt, an assigned claim is extinguished if the party against whom the claim has been assigned
(the putative respondent in the arbitration) pays the assignee (in this case the third-party
funder) the actual price the assignee paid for the claim. It remains to be seen whether using
alternative structures for third-party funding arrangements will allow parties to circumvent this
rule. If such a case fell to be decided by the courts, it would probably be heard in the context of
an application to annul an arbitral award that upheld a third-party funding agreement.
10.2 Some respondents in other jurisdictions anticipated an increase in the use of third-party funding
throughout the region driven by the anticipated increase in Middle-Eastern claimants in
investment proceedings.
11. What will be the key challenges to establishing a career in arbitration over the next five years?
11.1 Many participants thought that achieving fluency in English is a key challenge to establishing
a successful career in arbitration. They noted that relatively few practitioners from the region
speak English well enough to conduct English-language arbitrations. The same respondents also
noted that some expatriate arbitration counsel practising in the region are insufficiently familiar
with domestic law and that, because of the language barrier, do not have unmediated access to
case law and academic writings.
11.2 Practitioners from jurisdictions with strong connections to France including Lebanon, Egypt and
Tunisia felt that an ability to speak French was also important.
11.3 Participants also noted that since local law firms are often multi-disciplinary practices, it was
important for would-be arbitration practitioners to gain experience in specialist arbitration
teams located in major firms in Paris, Geneva or London.

9.6 North America
Eighteen participants from two countries answered the questionnaire.
Countries: US and Canada.
1.
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What are the reasons that users choose arbitration over court litigation and how could this
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change in the next five years? Is there anything unique to the region; for example, sector focus or
court support for arbitration?
1.1 The most commonly cited reason that users choose arbitration instead of court litigation was the
perceived neutrality of international arbitration:
a)

A main reason why neutrality was identified as an important advantage is that arbitration is the
only dispute resolution mechanism that can consistently provide fair, unbiased and effective
adjudication. International arbitration provides the ability to choose the arbitrators, the seat of
arbitration, arbitration rules and applicable law.

b)

The choice to use arbitration instead of litigation is driven by practical considerations motivated
primarily by questions of the appropriateness of the court systems that could be involved if the
parties were to litigate a potential dispute. Motivating questions include whether the courts are
accessible, non-corrupt and efficient, and whether they would enforce judgments from another
court that would be the most likely choice of venue.

c)

While US and Canadian courts are generally viewed as neutral when local parties are involved,
arbitration (both domestically and internationally) is also preferred for reasons of limiting
discovery, jury avoidance (primarily in the US), a lower risk of punitive damages (primarily in
the US) and the avoidance of class actions.

1.2 The second most commonly cited reason was that of privacy and confidentiality.
1.3 The third most commonly cited reason was enforceability:
a)

The enforceability of arbitral awards under the New York Convention provides a major
benefit in comparison to the very limited number of reciprocal enforcement conventions
for court judgments.

b)

Enforceability is a significant factor when dealing with a party that has assets in several
different jurisdictions that would need to be seized in order to satisfy an award.

1.4 Time and costs considerations are also important concerns; however, they are not necessarily a
motivating factor:
a)

Some participants suggested that the increased time and costs recently associated with
international arbitration may even serve as a disincentive in coming years.

b)

Nonetheless, advantages include the parties’ ability to set procedural timetables, specify
the length and number of written submissions and set a hearing date, which can often be
scheduled within one year of starting the claim. This presents a significant advantage over
court litigation where an increasing problem is the availability of the relevant court to hear
the dispute, which can add time beyond the regular litigation process.

1.5 The finality of arbitration awards is another advantage of arbitration when compared to
litigation. Arbitration provides for very limited grounds to challenge awards under the New York
Convention and the UNCITRAL International Commercial Arbitration Law, which has been
implemented across Canada and in a growing number of states in the US.

SEPTEMBER 2015   The Current State and Future of International Arbitration: Regional Perspectives

91

1.6 Perceived changes in the near future include:
a)

Efforts to regain arbitration’s reputation for speed and efficiency.

b)

Canada will likely have new international and domestic arbitration legislation across the country
over the next five years. The Uniform Law Commission of Canada (ULCC) has reviewed the
existing legislation and developed a number of recommendations for revised uniform legislation
largely based on the Model Law 2006. Adoption by Canadian provinces and territories of the
revised uniform legislation will promote increased consistency in how Canadian courts review
and address arbitration-related matters.

c)

Increasing awareness of the advantages of international arbitration among Canadian users and
its increased use for resolving international disputes.

d)

Arbitration continuing to become more user-friendly for both complex arbitrations (see, eg,
additions of emergency arbitration provisions and joinder default provisions) and smaller
arbitrations (see, eg, addition of opt-out expedited procedures to the ICDR Rules).

e)

Greater convergence between domestic and international arbitration practices.

f)

Growth is expected in the US and Canada in the natural resource sector, primarily in
hydrocarbons.

2.

What do users perceive to be the pitfalls of arbitration and how could this change in the next
five years? Is there anything unique to the region for example, sector focus or court support for
arbitration?

2.1 Perceived pitfalls of arbitration include:
a)

Cost: very high upfront costs due to substantive submissions being required early in the process
and overall costs that are often comparable to court litigation.

b)

Delays: lengthy delays due to difficulties in scheduling busy arbitrators on a tribunal, which can
delay proceedings and delay the receipt of award.

c)

Uncertainty: this includes the risk that: a party will end up in court at the end of the arbitration
in order to enforce an award; whether the award will be enforceable; and whether the tribunal
will be reliable and able to ensure the arbitration proceeds efficiently.

d)

Discovery: some users want more extensive discovery than what is generally permitted in
international arbitration because it can promote earlier settlement.

e)

Summary judgment: there is a lack of summary judgment procedures to eliminate frivolous
claims without having to go through costly and time-consuming proceedings.

f)

Litigation style: there is a tendency for counsel to follow their familiar litigation practices without
adjusting to the advantages available under arbitration.

g)

Witness testimony: some users want to be able to tell their story at a hearing through direct
evidence, and find a hearing focused on cross-examination unnatural and frustrating.

h)
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Finality of awards: some users perceive arbitration as too final by creating the risk of being
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subjected to ‘rough justice’ by the arbitrators without any meaningful appellate review.
2.2 Changes that are envisioned in the next five years:
As we focus on user frustrations, the system evolves with further innovations and improvements.
3.

Which arbitration institutions are popular in the region and what are the future trends for the
selection of arbitral institutions? For example, will there be a move towards greater use of
regional arbitral institutions with a trend towards convergence in institutional rules? Are such
institutions becoming too homogenised and, if so, should they try to differentiate themselves?

3.1 There are a number of popular arbitration institutions in the US and Canada:
a)

Three major institutions for international arbitrations figure prominently: the LCIA, the
ICC and the ICDR. For US-Canada disputes, the AAA may be more prevalent, though the
ICC will likely become more competitive with the recent establishment of its New York
office (SICANA). With respect to investment arbitration, ICSID remains preferable to other
institutions or ad hoc arbitrations, particularly in light of Canada’s recent ratification of the
ICSID Convention.

b)

For domestic arbitrations in the US, the AAA is prominent, as is JAMS (formerly known as
the Judicial Arbitration and Mediation Service) and CPR to a lesser extent.

c)

With respect to domestic arbitrations in Canada, the ADR Institute of Canada (ADRIC) is a
popular institution that has recently updated its rules to accord with best practices.

d)

The ICDR also recently launched its Canadian Arbitration Rules aimed at Canadian users
domestically.

e)

More institutional rules are being used by Canadian parties in contracts providing for
international arbitration, including the rules of the ICDR, the ICC, the LCIA, the SIAC and
the HKIAC.

f)

In western Canada, the British Columbia International Commercial Arbitration Centre
(BCICAC) has been popular in both domestic and international arbitrations. However, its
rules are due for an update.

3.2 Many participants believe that greater use of regional institutions seems likely. However, the
future is a matter of bargaining power and credibility. Parties from regions that have a credible
regional institution (eg, the SIAC) may push for their local institution, though it is often difficult
to recommend regional institutions where there is a lack of information as to the institution’s
practical record in administering arbitrations. If the rules of that institution are similar to others,
there is a greater likelihood that the counterparty will accept them. It may be counterintuitive,
but convergence in rules and practices may lead to a more diverse distribution of cases among
institutions. The success of regional institutions will likely lie in their ability to avoid any
appearance of favouritism in the way cases are administered or decided. In this regard, regional
institutions will be wise to have credible rosters with recognised names from other regions.
3.3 With respect to the trend of convergence in institutional rules, the rules of various institutions
become less distinguishable as best practices emerge:
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a)

After all, institutions seek to serve the same needs.

b)

However, parties choose institutions largely for other reasons, such as their administrative
competence, knowledge and sensitivity in appointing arbitrators, and their acceptability to
the other contracting party.

c)

Meaningful differences still remain between institutions and their rules. For example,
although the LCIA recently added emergency arbitrator procedures, it already provided for
an expedited formation of the tribunal rule, which may now receive greater attention as an
alternative to emergency arbitration. Other differences include the ICC’s review process
compared to the LCIA’s decision to have no review though greater control over arbitrator
selection to ensure quality. Additionally, most institutional rules provide the parties and
arbitrators with sufficient latitude to adopt procedures as they see fit, which helps to temper
any perceived homogenisation.

4.

What are currently considered to be the ‘safe’ seats and what will be the preferred seats of the
future? How do you expect the relevance of the seat to evolve in the coming years, addressing
issues such as, for example, whether the actions at the seat (annulment of awards, etc) have a
knock-on effect on all other jurisdictions? Might we progress to the possibility of an a-national
award having no seat of arbitration?

4.1 Safe seats:
a)

Canadian seats are generally considered safe, with Canadian courts becoming more
consistent in their review of awards and interactions with arbitral procedure. Canadian cities
at the top of the list include Toronto and Vancouver, followed by Calgary and Ottawa. While
Montreal may be considered a safe seat, local courts have been unpredictable with respect
to the granting of interim measures by an arbitral tribunal. In Ontario, it is notable that
international arbitration matters are now able to be moved to the Toronto Commercial List
where some specialisation among the judiciary is occurring.

b)

A number of US cities are considered safe seats, such as New York, Washington DC, Miami
and Houston. Other cities, such as those in California, are perceived as bad seats due to the
unpredictability of their courts.

c)

Perceived safe seats in Europe include London, Geneva, Zurich, Brussels and, to a lesser
degree, Stockholm. Although North Americans generally like Paris, there is slight unease
from some users that it is too influenced by local culture and practices at times.

d)

Perceived safe seats in Asia include Singapore (as a result of the SIAC and favourable court
rulings)and, to a lesser extent, Hong Kong, due to doubts over its future depending on
Chinese intervention.

e)

Participants believe that Sydney may grow in popularity as an alternative for Asia-Pacific
regional disputes. Also, Dubai is likely to continue to grow in popularity.

f)

Participants are interested to see what trends develop in Latin America, South Asia and
Africa and whether credible seats will emerge. Many seats that may not be considered safe
today may become more common and accepted in the future.

94

The Current State and Future of International Arbitration: Regional Perspectives   SEPTEMBER 2015

4.2 Possibility of an a-national award:
a)

Although each Canadian province and territory is a separate jurisdiction, the actions of a
provincial/territorial court can have a knock-on effect on all Canadian seats.

b)

Participants believe that it is likely that practitioners in California will push to get their laws
in line with international standards, particularly with respect to arbitrator conflicts.

c)

However, knock-on effects are somewhat tempered by an increasing number of decisions
around the world (including the US) enforcing awards annulled at the seat. Despite this
observation, the seat remains very important and how the courts at the seat have dealt with
awards in other cases is very much noticed and taken into consideration by arbitration users
in choosing a future seat.

d)

Whether an a-national or ‘seatless’ award would be considered progress is a matter of
significant debate. Arbitration often requires judicial support, and having a seat is often
a benefit to the arbitral process, not a hindrance. To the extent that awards are treated
as a-national in certain jurisdictions is nonetheless a result of the domestic law of those
jurisdictions. In this respect, national court supervision, in accordance with the jurisdiction’s
national laws, is unlikely to change. In order to become globally accepted, a-national awards
would likely need a comparable international law framework and institutional support that
ICSID provides to investor-state arbitration.

e)

There is doubt that conferring set-aside jurisdiction to multiple jurisdictions (ie, not
restricting it to the seat) is feasible. The risk of multiple challenges to awards and
differing results is too great as forum shopping would be encouraged. There could be
more deference afforded to decisions on set-aside decisions of courts at the seat when
the same award is sought to be enforced elsewhere, but it is hard to imagine that there
will be significant change. Most national courts will likely want to reserve their de novo
consideration of grounds to resist enforcement. This has been observed in England,
Singapore, Australia, the US and Canada where courts have shown a willingness to review de
novo without any deference to the tribunal’s findings on jurisdiction.

f)

However, the relevance of the seat may decline as more states bring their legislation in line
with modern standards and more judges are willing to take a less parochial approach.

5.

Are arbitration practitioners becoming too specialised or are they not specialised enough?

5.1 The consensus is that practitioners are not specialised enough:
a)

The specialised nature of arbitral practice is an important aspect of arbitration and very
often users’ interests suffer from inexperienced counsel in international proceedings.
Specialisation is therefore important; however, if the number of highly specialised
practitioners is overly limited, perception and potential legitimacy issues may surface.
Currently, the pool of specialised practitioners appears to be expanding rather than
contracting, which should enhance the quality of practitioners and resulting awards globally.

b)

For investor-state arbitration, practitioners (and the system) can probably benefit from more
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specialisation in international law rather than purely commercial lawyers dabbling in treaty
work.
c)

It is important that practitioners maintain skills and expertise across a range of practice
areas, sectors and types of disputes; otherwise they would have too small a practice. While
not every counsel in an arbitration has to be an arbitration expert, every counsel team in
an arbitration should have at least one person who fully understands the law and practice of
international arbitration.

d)

With respect to arbitrators, a mix of experience levels and specialisation in the talent pool is
needed to provide users with choice.

e)

It is difficult for a Canadian lawyer practising in Canada to become too specialised as it is
almost impossible to practise exclusively as a specialist in arbitration in Canada because the
Canadian market is too small.

f)

The number of young practitioners who are developing experience in international
arbitration is greater than the future demand for more senior arbitration practitioners.
Young practitioners should be careful not to over-specialise until they are confident that
they are destined to be leaders in the field.

5.2 Participants also expressed their concern with the consequences of becoming too specialised.
Industry-specific expertise is increasingly emphasised, which is understandable because
commercial parties prefer counsel and arbitrators who are familiar with their industry. However,
arbitration is ultimately – at the parties’ behest – a legal process more than a ‘commercial’ one
in terms of how the final decision on the merits is made. In this regard, there is a risk of underlegalisation as counsel and arbitrators heavily focus on commercially reasonable outcomes in the
specific industry.
5.3 Some participants expressed the following comments and concerns with respect to overspecialisation:
a)

The learning curve for gaining entry in the field of international arbitration is getting longer
and steeper.

b)

Practitioners with top advocacy skills, though lacking arbitration acumen, risk being excluded.

c)

There is even a gap developing between those practising international commercial arbitration
and those practising investor-state arbitration.

d)

It is unhealthy for young lawyers to avoid learning general trial skills and focus heavily on
nothing but arbitration. However, in the US market, many young practitioners have the
opportunity to practise arbitration all the time, sometimes even just commercial or investor-state
arbitration.

e)

Advanced degree programmes in international arbitration should not become a prerequisite.

6.

What is the future for interim relief? For example, will emergency arbitrators be operating in the
region in five years’ time?
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6.1 Interim relief enjoys widespread support. Participants expressed the view that interim relief, and
emergency arbitrators, will remain in demand because:
a)

It serves client needs.

b)

It can provide a means to getting a quick and early sense of the strengths and weaknesses of
one’s case and potentially lead to settlement.

c)

It enjoys support in local courts.

d)

An increasing number of arbitral institutions have implemented emergency arbitrator provisions
and are effectively promoting this service.

6.2 There seems to be a consensus among participants that emergency arbitrations are increasingly
important and will continue to exist in five years’ time.
6.3 However, some participants suggested that the future popularity and demand for emergency
arbitrators will plateau, while others have downplayed their importance altogether because:
a)

It is too early to assess the need for emergency arbitrators.

b)

The ICC has reported a total of 15 emergency arbitrations since the 2012 Rules came into
effect, which is a small percentage of the total registered cases.

c)

Parties can go to court to seek emergency relief if it is available instead of resorting to
emergency arbitration.

d)

More institutions may implement rules similar to the LCIA for the expedited formation of
the arbitral tribunal.

6.4 US and Canadian courts have been supportive of emergency relief related to arbitration
proceedings, including where an emergency arbitrator has ordered such relief before seeking
court enforcement.
6.5 Some participants believe that we may see more opt-out clauses in arbitration agreements or the
tightening of rules and procedures. At this time, there is a real concern over both the quality of
emergency arbitrators given the great difficulties with obtaining a renowned arbitrator on short
notice who would be willing to take only the role of emergency arbitrator; and the risk that the
emergency arbitrator’s interim relief has the practical effect of finally determining the dispute.
7.

Should users do more to hold tribunals to account in terms of speed, efficiency and quality of
decision-making and, if so, what means of achieving this are desirable over the next five years?

7.1 The majority of participants stated that users should do more to hold tribunals accountable for
speed, efficiency and quality of decision-making.
7.2 Some participants provided the following suggestions to hold tribunals more accountable:
a)

Institutions playing an increased role in pressuring arbitrators by imposing monetary
sanctions such as returning a greater portion of an advance on costs to the parties, and
withholding fees to arbitrators.
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b)

Taking steps to ensure that there are more disclosure obligations on arbitrators before
accepting appointments, which would assist in assessing how much time they actually have
to sit as an arbitrator.

c)

Publishing more awards and making them more accessible to the public to encourage
greater quality of decision-making.

d)

Encouraging diversity and a greater number of arbitrators in order to increase competition
among arbitrators.

e)

Ensuring that the parties specify their procedural expectations at the outset, ideally in an
arbitration them.

f)

Encouraging arbitrators to adjust their fees in accordance with their level of speed and
efficiency.

7.3 However, some participants believe that the current system of general self-regulation is effective
at holding tribunals accountable because users will avoid reappointing slow and inefficient
arbitrators that demonstrate poor decision-making:
There is an element of self-policing in current international practice given the development
of an expanded and specialised global practice where counsel, parties and arbitrators are
reasonably well known to one another. Thus, delays or poor-quality decisions from an arbitrator
are more likely to result in fewer appointments for that arbitrator.
7.4 One participant highlighted that an arbitrator‘s busy schedule leads to the delegation of drafting
responsibilities to secretaries, which results in poor-quality decision-making. In their view, this
issue will receive a lot of scrutiny and attention in the coming years.
7.5 Another participant believed that it would be difficult to conceive of a way to ensure that
arbitrators will make high-quality decisions unless institutions implement built-in review
mechanisms (eg, the ICC’s review mechanism).
7.6 One participant believed that tribunals’ speed, efficiency and quality of decision-making is not a
major problem. In their view, the real problem is that users do not hold their lawyers to account
and insist on the efficiency and speed that arbitration can deliver.
7.7 Some participants believe that in five years’ time, it would be ideal if final awards were
consistently rendered within six months after the final hearing, the norm was less than three
months, and procedural orders or less substantive partial awards were rendered in no more than
one week from final submissions on the point at issue.
8.

How will issue conflict affect the field in the next five years?

8.1 The responses to this question generally fell into two categories: either participants generally
believe that issue conflict does not present a problem at all, or that it only presents a problem in
investor-state arbitration. Some participants believe that issue conflicts rarely arise in commercial
cases, and where common law concepts of estoppel (and their civil law counterparts) do arise,
the parties generally get what they deserve. However, issue conflicts in investor-state arbitration
are a more pressing concern (see, eg, Joint ICCA-ASIL Task Force on Issue Conflicts in Investor-State
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Arbitration) because they often present very similar, if not identical, issues to prior cases that a
particular arbitrator may have decided.
8.2 Some participants believe that in five years’ time, challenges to arbitrators are likely to become
more prevalent as conflicts generally will remain a major issue in arbitration.
8.3 One potential benefit of any growth in issue conflict is that the pool of arbitrators for investorstate cases may widen. Similarly, other participants felt that the growth of issue conflict can only
be remedied by an expanded pool of arbitrators.
9.

Do you predict any key trends in terms of jurisprudence?

9.1 Responses to this question varied markedly. They included:
a)

Enforcement of emergency arbitrator decisions.

b)

Costs ordered for frivolous challenges to awards.

c)

Greater deference given by courts to arbitral tribunals on jurisdictional issues.

d)

The use of the public policy defence to avoid award enforcement by emerging market
countries.

e)

Discrepancies, especially in timing, between the enforcement of domestic and international
awards.

f)

Court hesitation to refuse to enforce or failure to vacate flawed awards for fear of giving
their jurisdiction a reputation for being arbitration-unfriendly, especially in jurisdictions
that promote themselves as seats that pressure courts to uphold awards at all costs.

g)

More jurisprudence regarding the immunities and liabilities of arbitrators.

h)

More jurisprudence on the application of IBA Guidelines on Conflicts of Interest in
International Arbitration.

i)

Increased judicial scrutiny and interventionism to ensure consistency and quality in
decision-making as more practitioners start sitting as arbitrators.

j)

Fewer arbitration-friendly judges in the US.

k)

With respect to commercial arbitration:
(i) Further tightening of procedural fairness grounds for setting aside/refusing
enforcement of awards under the ‘public policy’ ground.
(ii) Influence of UNIDROIT Principles of Commercial Law.
(iii) More concrete rules as to when awards set aside at the seat will still be enforceable
elsewhere.

l)

For investment arbitrations:
(i) Discounts for political risk to be applied to an assessment of damages.
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(ii) Construction of the increasing number of reservations/exceptions in investment
treaties.
(iii) Greater cross-fertilisation between international human rights law and investment
treaty law.
10. Where will third-party funding go over the next five years?
10.1 The majority of participants believe that third-party funding is here to stay and will continue to
grow over the next five years as accepted practices are standardised.
10.2 However, participants believe that the increase in third-party funding will result in:
a)

A myriad of disclosure issues.

b)

More restrictions on third-party funding by tribunals, such as requiring security for costs
from funded claimants.

c)

Third-party funding becoming accepted as no different from any other financial product
available to corporations.

d)

A growing number of investor-state claims as parties recognise the increasing expense
involved in sustaining significant challenges to states and the increasing availability of thirdparty funding.

10.3 A participant questioned whether third-party funding will continue to grow as it is not always
clear that arbitration is a good investment for third parties.
11. What will be the key challenges to establishing a career in arbitration over the next five years?
11.1 The most-common challenge cited is the increasing competition among lawyers. Some
participants made the following comments:
a)

There are too many new entrants chasing too few opportunities.

b)

There is significant competition among firms, a potential decline in investment treaty cases,
and a backlog of associates in international firms with fewer partnership promotions.

c)

Arbitration may result in a profession of part-time practitioners because there is simply not
enough work for a practitioner to really become an expert in the field.

11.2 The second-most-common response was the challenge of gaining quality experience. Some
participants made the following comments:
a)

Experience at top-tier international firms on complex cases offers the best training, so
the biggest challenge to establishing a career in arbitration is getting a foot in the door
in these firms.

b)

The greatest challenge is gaining sufficient experience when Canada is not a major
hub for international arbitration.

11.3 Some participants identified a number of other challenges to establishing a career in arbitration,
including:
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a)

Being patient in an increasingly competitive market.

b)

Developing language skills.

c)

Gaining a solid education, acquiring cross-cultural competence, establishing connections in
the community, and having some good luck.

d)

Knowledge of the growing body of precedent in the international investment arbitration
space.

11.4 A few participants noted that, in Canada, one of the current key challenges that is expected
to remain is the balance between becoming specialised enough to be seen as an expert while
maintaining a sufficient workload:
a)

Historically, arbitration practitioners in Canada have developed from a litigation practice,
where sporadic forays into arbitral practice as cases arose provided the door to a more
concentrated practice. As practitioners become increasingly specialised, it will be more
difficult for the sporadic interlopers to develop sufficient specialisation to maintain an
arbitration practice.

b)

Another challenge is for practitioners with specialised arbitration practices to attract
Canadian and foreign clients in substantial international matters that international firms
are competing for. Junior and less-experienced lawyers who are able to attach themselves to
existing practices and firms targeting arbitration work in Canada are more likely to develop
the requisite level of specialisation.

12. Following the advancement of technology in international arbitration, can we expect virtual
arbitration proceedings to transcend national borders with ease? Can we expect an increase
in decision-making through technology beyond what we see today? In terms of addressing this
from regional perspectives, would the uneven advancement of technology in developing and
developed countries pose an issue?
12.1 Participants generally believe that the advancement of technology will have a positive effect on
international arbitration:
(i) Video- or telephone-conferencing technology has the potential to reduce cost and time in
appropriate cases. In fact, the high quality of some of the videoconferencing technology
is making remote cross-examination not only technologically possible, but substantively
effective.
(ii) There may be advancements in software for marking up hearing bundles.
(iii) Long travel for hearings will likely be removed if videoconferencing technology advanced to
the stage that everyone can be in a virtual hearing room as if they were there in person.
(iv) If a highly accurate, instant electronic translator were developed, arbitrations in multiple
languages would become far more seamless than at present.
(v) If document review technology improves, we may expect to see more document production
in arbitration and the costs and inefficiencies associated with them will decrease.
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12.2 However, many participants reported that they still prefer to have in-person hearings. They
believe that technology cannot replace this method in the foreseeable future, especially in larger
and more complex cases.
12.3 One participant sees advancements in technology as enabling the ‘stateless arbitrator’, where an
arbitrator will not have to be attached to any particular bricks and mortar chambers to carry on
a practice. An arbitrator versed in current technology will also have little need for a secretary or
assistant, as technologies increasingly fulfil the same roles.
13. There exists the possibility for a supranational body to oversee international arbitration to
address, for example, uniformity, predictability and ethical conduct in the field. Would different
countries/regions be willing to form such a body?
13.1 The overwhelming majority of participants believe that there should not be a supranational body
to oversee intentional arbitration. They also believe that it is highly unlikely that one will emerge
in the foreseeable future.
13.2 Participants provided the following reasons:
a)

The creation of a supranational organisation is just not feasible.

b)

The most efficient and beneficial structure is the ‘free market’.

c)

The institutions that currently exist, especially the IBA, are quite effective at promoting best
practices and encouraging a sufficient amount of harmonisation.

d)

Too much homogeneity can be problematic, and some diversity is preferable, especially
when one considers that the cultural expectations of dispute resolution processes vary in
different regions.

e)

It should be up to arbitral institutions to take a stronger hand in enforcing good practices
in the arbitrations they administer, especially with respect to the predictability of the process
and of the award, and with respect to ethical regulation.

f)

The decentralised, ad hoc nature of the system is one of its biggest advantages: too many
guidelines and rules will result in arbitration looking more like litigation.

g)

States and stakeholders will always be concerned over the propriety, independence and
direction of such a body.

13.3 However, a few participants expressed the view that the creation of a supranational organisation
could be a positive development, though it is unlikely.
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Judging Third-Party Funding
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ABSTRACT
T hird-party funding is an arrangement whereby an outside entity finances the legal
representation of a party involved in litigation or arbitration. the outside entity-called
a "third-party funder"-could be a bank, hedge fund,insurance company, or some other
entity or individual that finances the party's legal representation in return for a profit.
'third-party funding is a controversial, dynamic, and evolving phenomenon. the practice
has attracted national headlines and the attention of the Advisory Committee on the
Federal Rules of Civil Procedure (Advisory Committee). the Advisory Committee
stated in a recent report that "judges currently have the power to obtain information
about third-party funding when it is relevant in a particular case," but the Committee
did not provide any additional guidance on how to determine the relevance of thirdparty funding. What information should be obtained, and from whom? this Article
offers that needed guidance by setting forth revisions and reinterpretations of procedural
rules to provide judges and arbitrators with disclosure requirements and a framework
for handling known issues as they arise. By revising and interpreting the procedural
rules as suggested in this Article, judges and arbitrators will be able to gain a better
sense of the prevalence, structures, and impact of third-party funding and its effects (if
any) on dispute resolution procedures. Over time, these observations will reveal the
true systemic impact of third-party funding and contribute to developing more robust
third-party funding procedural regulations.
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INTRODUCTION

On December 1, 2015, changes to eleven Federal Rules of Civil Procedure
and the deletion of the Appendix of the Forms took effect Far more interesting
than the changes, however, are several disruptive and paradigm-shifting
phenomena that the Advisory Committee for the Federal Rules of Civil
Procedure (Advisory Committee) has earmarked for future consideration.'
Examples of such changes include implementing electronic filing and service of
process for court documents and grappling with the question of whether
attorney's fees are appropriate sanctions in light of deep concerns about cost
shifting under the American Rule.3 This Article proposes several more rule
revisions to address a controversial and growing phenomenon: third-party
funding. Third-party funding in litigation and arbitration is an arrangement
where a party involved in a dispute seeks funding from an outside entity for its
legal representation.4
The Advisory Committee stated in its December 2014 report that:
Discussion reflected concerns that third-party financing is a relatively
new and evolving phenomenon. It takes many forms that may present
distinctive questions. A study paper for the ABA 20/20 Commission
on Ethics5 expressed the hope that work will continue to study the
impact of funding on counsel's independence, candor, confidentiality,
and undivided loyalty. The Committee agreed that the questions

1.

For the full text of the revisions, see COMM. ON RULES OF PRAC. & PROC., REPORT OF
THE JUDICIAL CONFERENCE COMMITTEE ON RULES OF PRACTICE &PROCEDURE 13-

18 (summary of revisions), B-1 to B-77 (specific language of revisions) (2014),
http://www.uscourts.gov/file/14523/download_[http://perma.cc/5PKM-AU48]. See also infra
note 71 for a complete explanation of the rules revision process; see generally U.S. COURTS,
REDLINE OF CIVIL RULES AMENDMENTS (EFF. DEC. 1, 2015), www.uscourts.gov/rules-

policies/current-rules -practice-procedure/federal-rules-civil-procedure.
2.

3.

See DAVID G. CAMPBELL, REPORT OF ADVISORY COMMITTEE ON CIVIL RULES 3-12
(2014), http://www.uscourts.gov/fe/17932/download [http://perma.cc/T59D-GTZK] (last
visited Dec. 16, 2015).
See id.

4.

See id. at 3-4 (discussing third-party funding).

5.

AM. BAR ASS'N COMM'N ON ETHICS 20/20, INFORMATIONAL REPORT TO THE HOUSE
OF DELEGATES (2012), http://www.americanbar.org/content/dam/aba/administrative/

ethics 2020/20111212ethics 20 20 alf white paper final hod informational report.authc
heckdam.pdf [http://perma.cc/GD3B-RTDW] [hereinafter ABA WHITE PAPER]
(describing how a lawyer would handle a third-party funding arrangement within the existing
Rules of Professional Responsibility).
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raised by third-party financing are important. But they have not been
fully identified, and may change as practices develop further. In
addition, the Committee agreed that judges currently have the power
to obtain information about third party funding when it is relevant in a
particular case. An attempt to craft rules now would be premature.
These questions will not be pursued now.6
The Advisory Committee declared that federal judges clearly have the
power to obtain information about third-party funding under the existing rules
but did not give any guidance on how to implement this mandate
This
pronouncement generates a multitude of questions without providing ready
answers. What is third-party funding? What are federal judges' responsibilities
under the Federal Rules with respect to third-party funding? Which aspects of
the Federal Rules are affected by third-party funding? How should judges
determine what information to obtain regarding third-party funding and from
whom should they obtain that information? This Article addresses these
questions by providing guidance to federal judges on how to interpret the existing
Federal Rules of Civil Procedure to address third-party funding now, and
suggests rule revisions to the Advisory Committee for future consideration. 8
This Article also provides similar guidance to arbitrators and arbitral institutions
on how to address third-party funding under the existing procedural rules and
suggests future revisions to implement, as arbitration and litigation are
inextricably intertwined.9
This Article proceeds as follows. Part I introduces and defines third-party
funding before examining the problems that may arise because litigation and
arbitration procedural rules do not mention third-party funding explicitly. Part I
finishes by addressing the debate over whether to revise or reinterpret procedural
rules and recommends that the most appropriate course of action at this time
would be to combine three approaches: (i) reinterpreting certain rules, (ii)
revising other rules, and (iii) collecting reports by judges and arbitrators on the

6.
7.
8.

9.

CAMPBELL, supra note 2, at 4 (internal footnote added by this article's author).
See id. ("[T]he Committee agreed that judges currently have the power to obtain information
about third-party funding when it is relevant in a particular case.").
Why focus on the Federal Rules rather than state rles? State rles vary too widely for a realistic
proposal of a model state rule. In addition, state court rles tend generally to follow trends in the
Federal Rules. The Federal Rules set an example and, to that end, are quintessentially "model"
state rules. Nevertheless, state laws govern evidentiary privileges, so this Article argues that they
should be revised. See infra Part II.A.1 (discussing revisions to state laws governing the attorneyclient privilege and the work-product doctrine).
See infra notes 72-74 and accompanying text.
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results of implementing these revisions and reinterpretations in practice. Part II
begins by proposing reinterpretations of the existing Federal Rules and rules of
arbitral procedure-ones that judges and arbitrators can implement immediately
when encountering third-party funding in a case. Part II also proposes targeted,
appropriate rule revisions that the Advisory Committee and arbitral institutions
should consider in the future. It concludes by asserting that the rule revisions and
reinterpretations proposed in this Article provide for an interim regulatory
structure, with the goal of gleaning more data about the prevalence, structures,
and impact of third-party funding through disclosure and observation.
I.

THIRD-PARTY FUNDINGASAPARADIGM SHIFT IN DISPUTE
RESOLUTION

A. The Phenomenon: What Is Third-Party Funding?
Third-party funding" is an arrangement where aparty involved in a dispute
seeks funding from an outside entity for its legal representation.1 1 The outside
entity-a third-party funder-finances the party's legal representation in
anticipation of making a profit. 2 The third-party funder could be a bank, hedge
fund, insurance company, or some other entity or individual. 3 If the funded
party is the plaintiff, then the funder contracts to receive a percentage or fraction
of the proceeds if the plaintiffwins the case.14 Unlike a loan, the funded plaintiff
does not have to repay the funder if it loses the case or does not recover any
money. If the funded party is the defendant, then the funder contracts to
receive a predetermined payment from the defendant, similar to an insurance
10.

11.
12.

13.
14.
15.

The Advisory Committee used the terms "third-party fimding," "third-party financing," and
"third-party litigation financing" in its report. CAMPBELL, supra note 2. Some scholars use the
term "third-party litigation finding" or "litigation fimding" to refer to this phenomenon. This
Article intentionally uses the term "third-party fimding" without the word "litigation"--because
this Article addresses fimding of both litigation and arbitration, domestically and internationally.
See generally Maya Steinitz, Wbose Claim IsTis Anyway? Tird-Party Litigation Funding,
95 MINN. L. REV. 1268 (2011) (defining third-party fimding). A party may also engage both a
contingency fee attorney and a third-party litigation fimder to work together on its case.
See LISA BENCH NIEUWVELD & VICTORIA SHANNON, THIRD-PARTY FUNDING IN
INTERNATIONAL ARBITRATION 4-11 (2012) (describing the players in third-party fimding, the
types of fimding relationships, and the effect of the type of fimder on the attorney-client
relationship).
See id.
at 4.
See id.
at 5.
See id.
at 5-7.
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premium, and the agreement may include an extra payment to the funder if the
defendant wins the case.16 This Article specifically addresses third-party funding
provided directly to a party to a litigation or arbitration matter and does not
address other types of funding.17
Third-party funding is rapidly increasing in prevalence around the world in
both litigation and arbitration." Banks, hedge funds, and other financial
institutions are funding the legal representation of parties to litigation and
arbitration cases as a type of investment.19 This phenomenon is not only growing
in importance, but is also estimated to be a multibillion-dollar industry both

16.
17.

18.

19.

See id.
at 4-11.
There are other types of third-party funding, such as lawyer lending, assignment, or insurance
covering legal expenses. This Article limits its discussion, however, to third-party fimding
arrangements with the following three characteristics: (1) the fimder contracts directly with the
original party to the case and not with the client's attorney; (2) the original party remains a party to
the case; and (3) the finder does not become a party in the case (because there is no assignment of
the underlying claim or liability). Thus, this Article intentionally does not address assignment of
claims (in which the original client sells the entire daim and walks away leaving the fimder to
pursue the daim as a party) or insurance arrangements that find legal expenses (in which the
insurer may be a willing co-party or may be impleaded as a third-party defendant under Rule 14
of the Federal Rules of Civil Procedure). The fimder may become a party (or co-party) to the
dispute through one of those types of arrangements, and the existing rules of litigation or
arbitration procedure would apply directly to the fimder as a party. This Article also does not
address lawyer lending (in which the funding transaction is between the law firm and the fimder
without directly involving the client). For an in-depth treatment of assignment and insurance
policies in the third-party litigation fimding context, see, for example, Terrence Cain, ThirdParty
FundingofPersonalInjury Tort Claims"Keep the Baby and Change the Bathwater, 89 CHI.-KENT L.
REV. 11 (2014); Anthony J. Sebok, Betting on Tort Suits After the Event: From Champerty to
Insurance, 60 DEPAUL L. REV. 453 (2011); Marc J. Shukaitis, A Market in PersonalInjury Tort
Claims, 16 J. LEGAL STUD. 329 (1987); Paul Bond, Comment, Making Champerty Work" An
Invitation to StateAction, 150 U. PA. L. REV. 1297 (2002). For an in-depth treatment of lawyer
lending, see, for example, Nora Freeman Engstrom, Lawyer Lending: Costs and Consequences, 63
DEPAUL L. REV. 377 (2014) [hereinafter Engstrom, Lawyer Lending];Nora Freeman Engstrom,
Re-Re-Financing Civil Litigation: How Lawyer Lending Might Remake the American Litigation
Landscape, Again, 61 UCLA L. REV. DISCOURSE 110 (2013) [hereinafter Engstrom, Re-ReFinancing]. For an in-depth discussion of insurance that specifically covers legal expenses, see
generally NIEUWVELD & SHANNON, supra note 12 (discussing after-the-event insurance,
before-the-event insurance, and legal expenses insurance in various jurisdictions around the
world).
See NIEUWVELD & SHANNON, supra note 12 (discussing the prevalence of third-party fimding
in international arbitration and the laws regulating it in over 30 countries); Cassandra Burke
Robertson, The Impact of Third-PartyFinancingon TransnationalLitigation, 44 CASE W. RES. J.
INT'L L. 159, 162, 180-81 (2011) (discussing the prevalence third-party fimding in transnational
litigation).
See infra note 20 for examples.
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domestically and internationally. In addition, depending on the structure of
the funding arrangement, the funder may legally control or influence aspects of
the legal representation or may completely take over the case and step into the
shoes of the original party.21 The United States is home to dozens of consumer
litigation funders, including personal injury claims and other tort claims, as well
as funders of large complex corporate disputes." In light of its increasing
20.

21.

22.

See, e.g., Vanessa O'Connell, Funds Spring Up to Invest in High-Stakes Litigation,WALL ST.J. (Oct.
3,
2011),
http://www.wsj.com/artides/SB10001424052970204226204576598842318233996
[http://perma.cc/MKY7-MFXJ] ('The new breed of profit-seeker sees a huge, untapped market for
betting on high-stakes commercial daims. After all, companies will spend about $15.5 billion this
year on U.S. commercial litigation and an additional $2.6 billion on intellectual-property litigation,
according to estimates by BTI Consulting Group Inc., a Wellesley, Mass., research firm that
surveyed 300 large companies in 2011."); Jennifer Smith, Investors Put Up Millions of Dollars to
FundLawsuits, WALL ST. J. (Apr. 7, 2013, 7:46 PM), http://online.wsj.com/news/articles/
SB 10001424127887323820304578408794155816934
[http://perma.cc/D34B -CN4E]
("Gerchen Keller Capital LLC, a Chicago-based team that includes former lawyers ... has raised
more than $100 million and says there is plenty of room for newcomers given the size of the U.S.
litigation market, which they put at more than $200 billion, measuring the money spent by
plaintiffs and defendants on litigation."); Jennifer Smith, Litigation Investors Gain Groundin U.S.,
WALL ST. J. (Jan. 12, 2014,
7:48 PM), http://online.wsj.com/news/articles/
SB10001424052702303819704579316621131535960
[http://perma.cc/9Q44-7SRC] (several
fimders have several hundreds of millions of dollars in assets under management); Press Release,
Excend EngagedasAdvisory for Multi-Billion DollarJudgmentLitigation Funding, EXCEND (May
1, 2012), http://www.excend.con/press/2012-05-09-Excend-Engaged-as-Advisor-for-MultiBilfion-Dollar-Judgment-Litigation -Funding.pdf [http://perma.cc/5PM3-RGH6].
See NIEUWVELD & SHANNON, supra note 12, at 8 (explaining that some third-party finding
arrangements are structured as an assignment in which the third-party finder becomes the
claimant in the case and the original party is no longer involved). This Article does not address
assignment of legal daims to third-party fimders for the reasons explained supra note 17. For an
in-depth treatment of assignment and insurance policies in the third-party finding context, see
generally Cain, supra note 17; Sebok, supranote 17; Shukaitis, supra note 17; Bond, supra note 17.
It is important to note, however, that third-party funders cannot buy a claim in investment treaty
arbitration and pursue it separately from the original claimant due to jurisdictional requirements in
the treaty regarding the nationality of the investor-claimant and the claimant's specific investment
in the territory of the host state. For an explanation of this concept, see generally Christoph
Schreuer, Jurisdiction andApplicable Law in Investment Treaty Arbitration, 1 MCGILL J. DISP.
RESOL. 1 (2014), http://mjdr.mcgil.ca/issue/viewIssue/1/1 [http://perma.cc/L8F2-F4W4].
See, e.g., Facts About ALFA, AM. LEGAL FIN. ASS'N, http://www.americanlegalfm.com/
FactsAboutALFA.asp [http://perma.cc/4788-P5RQJ (last visited Dec. 16, 2015) (establishing
that there are over 30 third-party finding companies finding consumer claims, as well as several
other active third-party finding companies that are not members of ALFA). For a discussion
regarding commercial disputes, see supra note 20. Most of the existing literature addresses
consumer and commercial third-party finding separately. This Artide does not make that
distinction because both types of disputes use the same rules for procedure and evidence in
litigation, so revisions to those rules would affect both types of finding. In addition, both
commercial and consumer arbitration borrow rules of evidence from litigation. The sole exception
may be that international and domestic arbitrations typically operate under different sets of rules.
International arbitration is usually commercial, while domestic arbitration may be consumer or
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prevalence, there is a continuing debate over the place of third-party funding in
both the American legal system and the international dispute resolution regime.23
There are four main drivers of the third-party funding industry worldwide.
First, funders help individuals bring claims that they could not otherwise afford
to bring, which-although not the funder's primary goal-tends to increase
access to the court system for indigent or disadvantaged persons.24 Second, many
insolvent companies and small companies seek third-party funding as a means to
pursue valid claims they could not otherwise afford to pursue, and that are usually
too risky for a contingency fee attorney to accept.2" Third, many large companies
that are frequently sued (such as insurance companies or manufacturers of

23.

24.

25.

commercial. Nevertheless, this Article proposes the same interpretations and revisions for all
types of arbitration rles because the changes proposed in this Artide would be appropriate for
both consumer and commercial funded arbitrations.
See, e.g., Courtney R. Barksdale, All That Glitters Isn't Gold: Analyzing the Costs and Benefits of
Litigation Finance,26 REV. LITIG. 707, 735 (2007); Susan Lorde Martin, Litigation Financing.Another Subprime Industry That Has a Place in the United States Market, 53 VILL. L. REV. 83, 8385 (2008) [hereinafter Martin, Another Subprime Industry]; Susan Lorde Martin, The Litigation
FinancingIndustry: The Wild West of Finance Should Be Tamed Not Outlawed, 10 FORDHAMVI J.
CORP. & FIN. L. 55, 56-57, 68-69, 72, 74, 77 (2004) [hereinafter Martin, The Wild West];
Jonathan T. Molot, A Market in Litigation Risk, 76 U. CHI. L. REV. 367, 377-80 (2009)
(proposing defense-side funding in the United States that would be similar to after-the-event
insurance in Europe); Max Radin, Maintenance by Champerty, 24 CALIF. L. REV. 48, 74-75
(1935) (arguing for the regulation of contingency fees in a way similar to today's arguments for
regulating third-party funding); Anthony J. Sebok, The Inauthentic Claim, 64 VAND. L. REV. 61,
72 n.36, 139 (2011); Yifat Shaltiel &John Cofresi, Litigation Lending-for PersonalNeeds Act. A
Regulatory Framework to Legitimize Third Party Litigation Finance, 58 CONSUMER FIN. L. Q
REP. 347, 350-61 (2004) (proposing a statute to regulate third-party funding for individual
consumers); Steinitz, supra note 11, at 1325-36; Jason Lyon, Comment, Revolution in Progress.
Tnrd-Party Funding of American Litigation, 58 UCLA L. REV 571, 608-09 (2010); Mariel
Rodak, Comment, It'sAbout Time. A Systems ThinkingAnalysis of the Litigation Finance Industry
andlIts Effect on Settlement, 155 U. PA. L. REV. 503, 504, 508, 513-23, 523 n.113, 526-27 (2006);
see also infra note 130 and accompanying text.
See David S. Abrams & Daniel L. Chen,A MarketforJustice.A FirstEmpiricalLook at ThirdParty
LitigationFunding, 15 U. PA. J. BUS. L. 1075, 1076 n.3, 1077 n.6-7 (2013) (reporting the results
of their study on public data on third-party funding available in Australia).
See James D. Dana, Jr. & Kathryn E. Spier, Expertise and Contingent Fees. The Roles ofAsymmetric
Information in Attorney Compensation, 9 J. L. ECON. & ORG. 349, 365-66 (1993); Doug Jones,
Tird-Party Funding of Arbitration, in THIRD PARTY FUNDING OF INTERNATIONAL
ARBITRATION CLAIMS: THE NEWEST "NEW NEW THING" 119, 130 (photo. reprint 2011)
(2008) (on fie with the author); Martin, Another Subprime Industry, supra note 23, at 83-85;
Martin, The Wild West, supra note 23, at 67 n.93; Steinitz, supra note 11, at 1275-76, 1283-84;
Ralph Lindeman, Third-Party Investors Offer New Funding Sourcefor Major Commercial Lawsuits,
FULLBROOK CAP. MGMT., LLC (Mar. 5, 2010), http://www.fidbrookmanagement.com/thirdparty-investors -offer-new-fimding-source-formajor-commercial-lawstits [http://perma.cc/9GNVGE3K]; Raconteur on Legal Efficiency, RACONTEUR MEDIA 8-9 (Mar. 25, 2010),
http://np.netpublicator.com/netpublication/n89269938 [http://perma.cc/RN99 -3AQD].
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dangerous products) would like a way to even out the litigation line item on their
balance sheets, and funders can offer them a fixed payment system for managing
their litigation costs as defendants.26 Fourth, the worldwide market turmoil over
the past several years has caused many investors to seek investments that do not
dependent upon financial markets, stock prices, or company valuations.27 Each
litigation or arbitration matter is a discrete investment and is independent from
market conditions in terms of the value of the plaintiffs claim or defendant's
liability." This independence shields the third-party funder's investment and
potential profit from the general uncertainty present in global financial markets.
Since litigation and arbitration have become attractive investment vehicles,
unsurprisingly, both reputable as well as deceitful third-party funders have flocked
to this market.3" Despite the existence of so many funders, however, there is little

26.

27.
28.
29.
30.

See, e.g., Kevin LaCroix, Wbat's Happening Nazo? Litigation Funding, Apparently, THE D&O
DIARY (Apr. 9, 2013), http://www.dandodiary.com/2013/04/artides/securities-litigation/whatshappening-now-litigation-fimding-apparently
[http://perma.cc/SL5K-3TXY]
("Litigation
fimding proponents contend that the fimding arrangements helps to level the playing field by
allowing litigants to pursue lawsuits against better financed opponents, or simply allowing litigants
to keep litigation costs off their balance sheet. It seems dear that as the litigation fimding field
grows, the fimding companies are offering new approaches-for example, the defense side option
that the Gerchen Keller firm will be offering, or the 'defense costs cover' that provided protection
for prospective RBS claimants sufficient for them to be able to take on litigation in the
U.K notwithstanding the 'loser pays' litigation model that prevails there."); David Lat, Litigation
Finance: The Next Hot Trend , ABOVE L. (Apr. 8, 2013), http://abovethelaw.com/2013/04/
litigation-finance-the-next-hot-trend [http://perma.cc/ASSE-PSHH] ("Ashley Keller [of
Gerchen Keller Capital]: You're certainly right that a lot of these clients have balance sheet
capacity and could find out of pocket. Notwithstanding their balance sheet capacities, there might
be institutional constraints. If a company has a $5 billion claim, it will pursue it. But what if it
has a $50 million or $100 million claim? If you're a general counsel, a lot of C-suite executives are
viewing your office as a cost center. It's not that easy to walk to the CFO's office and ask for $5
million or $10 million to finance offensive litigation. That will immediately hit the P&L of the
company and affect earnings per share, but the outcome is uncertain and contingent. We think a
fair number of meritorious daims are being left on the table notwithstanding balance sheet
capacity."); Financier Worldwide, Third-Party Litigation Funding, FULBROOK CAP. MGMT.
LLC
(May 2012),
http://www.filbrookmanagement.com/tird-party-litigation-fimding
[http://perma.cc/5PXS-6C22] ("Third-party fimding offers corporate clients the opportunity to
move the financial risk and cost of litigation off their balance sheets.").
See Steinitz, supra note 11, at 1283-84.
See NIEUWVELD &SHANNON, supra note 12, at 12.
See id.
It is important to note that whether a third-party fimder is reputable or deceitfil is not tied to its
profit-making motive but rather whether the fimder's business practices involve swindling or
tricking the client into making a bad deal. For example, reputable fimders make clear
disclosures
to the client, have reasonable fee structures, and ensure that clients understand the terms of the
agreement before they sign it.Deceitfil fimders, on the other hand, may not disclose the full
terms of the fee structure to the client, may have excessive or inappropriately accelerated fee
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regulation of the industry at present, and the existing regulations are not
comprehensive.31 The lack of regulation or guidelines creates a situation in which
parties looking to secure third-party funding have no way of knowing which
funders are reputable and which are untrustworthy." Market regulation would
help inform consumers about the baseline requirements for a compliant third-party
funder.33 It would also inform noncompliant funders of what they need to do to
become compliant-assuming that they want to keep the business of wellinformed clients or at least avoid sanctions.34 Scholars, legislators, judges,
attorneys, and even funders themselves have called for regulation of the thirdparty funding industry.3" As a first step, the Advisory Committee has authorized
judges to gather information about third-party financing in light of Rule l's
mandate that the Federal Rules "should be construed, administered, and
employed by the court and the parties to secure the just, speedy, and inexpensive
determination of every action and proceeding."36 An extra step, however, needs to

31.

32.

33.
34.
35.
36.

structures, and may pressure a client to sign the agreement without (or against) the advice of the
client's attorney. For an example of a deceitfil third-party finding situation, see Weaver, Bennett
&Bland, P-4. v. Speedy Bucks, Inc., 162 F. Supp. 2d 448, 450-52 (D.N.C. 2001) (awarding treble
damages to a law firm against a third-party fimder for tortious interference with the law firm's
retainer agreement with its client due to the finder's secret third-party finding agreement with
the client that calculated the fimder's compensation in a way that negated the contingent fee
agreement that the law firm had previously entered into with the same client).
See NIEUWVELD &SHANNON, supra note 12, at 144-59 (conducting a 51-jurisdiction survey of
existing state laws as of early 2012). See generally Richard A. Blunk, Have the States Properly
Addressed the Evils of Consumer Litigation Finance?,MODEL LITIG. FIN. CONT. (Jan. 20, 2014),
http://itigationfmancecontract.con/have-the-states -properly-addressed-the -evils -of-consumerlitigation-finance [http://perma.cc/CPSF-MFXK] (describing the third-party finding statutes in
Maine, Ohio, Nebraska and Oklahoma); Heather Morton, Litigation or Lawsuit Funding
Transactions 2014 Legislation, NAT'L CONF. ST. LEGIS. June 13, 2014), http://www.ncsl.org
/research/fmancial-services-and-commerce/litigation-fimding-transactions-2014-legislation.aspx
[http://perma.cc/J638-9FAA] (listing proposed and passed legislation state by state). As of June
2014, the states that have passed legislation either allowing or prohibiting third-party finding of
consumer daims are Maine, Indiana, Ohio, Oklahoma, Nebraska, New York (allowed for large
commercial disputes), and Tennessee. The states that have proposed legislation in this area are
Alabama, Georgia, Illinois, Indiana (other bills proposed), Iowa, Kansas, Louisiana, Missouri,
North Carolina, Rhode Island, South Carolina, and Vermont. Most other states either have case
law or attorney ethics opinions addressing third-party funding.
See generally Victoria A. Shannon, Harmonizing Third-PartyLitigation Funding Regulation, 36
CARDOZO L. REV. 861 (2015) (explaining why existing regulations are insufficient and confising
and why the third-party finding industry needs harmonized regulations for the procedure,
transaction, and ethics areas).
See id. at 865, 867-68, 889, 908-09.
See id.
See supra notes 4 & 23.
FED. R CIV. P. 1 (quoting December 1, 2015 revision adding duty on the parties in addition to
the court); see CAMPBELL, supranote 2 and accompanying text.
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be taken to ensure an equitable administration of the rules. Indeed, an inequitable
administration of the Federal Rules or of the rules of arbitration procedure could
lead to undesirable inconsistencies, inefficiencies, and injustices. Thus, this Article
offers a template for administering the existing rules of litigation and arbitration
procedure and for revising those rules in the future to address legitimate concerns
relating to third-party funding.
This Article builds on prior scholarly work that proposes a framework for
harmonizing (i) procedural, (ii) transactional, and (iii) ethical regulations for
third-party funding.37 A harmonized regulatory framework would include key
regulations within each of these three categories and link those regulations
together through cross-references.3" This approach weaves a regulatory safety
net, providing minimum standards for the behaviors and interactions of the
major players in third-party funding arrangements.39 It also ensures the integrity
of a dispute resolution system that involves funders and stabilizes any financial
products that may derive from third-party funding.40
As set forth in this Article, regulations in the procedural category address
the ways in which funders can participate in or influence the procedure of
litigation or arbitration. This includes, for example, addressing conflicts of
interest or potential waivers of evidentiary privileges for information disclosed to
a funder.41 Proposed regulations in the transactional category would address the
structure of a third-party funding transaction and promulgate requirements to
ensure the viability of the funder-notably, capitalization requirements,
licensure, and disclosures to potential clients.42 Regulations in the ethical
category would address issues relating to conflicts of interest that may arise during
the negotiation of the funding arrangement, and the funder's effect on the
attorney-client relationship." Ultimately, this Article focuses on procedural
regulations and suggests that regulatory bodies take into account the existence
and participation of third-party funders when they revise and reinterpret
litigation and arbitration rules, as well as certain evidentiary privileges.

37.
38.
39.
40.
41.
42.
43.

See Shannon, supranote 32, at 861-62.
See id.
See id.
See id.
See id. at 896-902; see also infraPart II.
See Shannon, supranote 32, at 889-96.
See id. at 902-07.
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The Problem: Rules of Procedure Are Silent Regarding Third-Party
Funding

Third-party funders are indirect participants in litigation and arbitration,
yet direct participants-judges, juries, and arbitrators, as well as opposing parties
and attorneys-may all be unaware of the funder's involvement.44 Like other
indirect participants in dispute resolution, however, third-party funders should be
subject to the rules of litigation and arbitration procedure." How should judges
treat their participation in litigation or arbitration as a matter of procedure?
Funders do not fit neatly into any of the typical roles outlined in litigation or
arbitration rules. They are intentionally not parties or co-parties (in order to
avoid liability),46 not legal counsel (although they are often lawyers),47 and not

44.

45.

46.

47.

Parties often employ other entities to assist them in litigation without the opposing side's
knowledge, such as nontestifying consultants, nontestifying experts, accountants, and other agents.
Several types of such entities are listed as party "representative[s]" in FED. R. CIV. P. 26(b)(3)(A).
See infra note 153 and accompanying text. Based on the substance of their activities during the
litigation, fimders likely fall within the definition of those "representative[s]" enumerated in the
rules. See id.
See supra note 44. Since many entities that are not direct participants in litigation are enumerated
or referenced in the Federal Rules of Civil Procedure, third-party finders should also be
referenced explicitly to clarify their role and responsibilities.
Furthermore, a third-party fimder usually should not be joined as party. A claim-side fimder is
not a "real party in interest" under FED. R. CIV. P. 17, unless the funder buys the claim outright
and takes an assignment. See FED. R. CIV. P. 17(a)(1) ("An action must beprosecutedin the name
of the real party in interest.") (emphasis added). The rule requires that the party possessing the
substantive right at issue must prosecute the case. The rule applies only to plaintiffs and is
intended to prevent defendants from having to face multiple lawsuits over the exact same legal
right or interest. See, e.g., Curtis Lumber Co. v. Louisiana Pac. Corp., 618 F.3d 762, 771 (8th
Cir. 2010) (stating that the purpose of FED. R. CIV. P. 17(a) is to ensure that the defendant will
face only one suit and will obtain the benefit of res judicata against any future action based on the
exact same legal interest); Marina Mgmt. Serv. v. Vessel My Girls, 202 F.3d 315, 318 (D.C. Cir.
2000) ("Rule 17(a) protects a defendant against a subsequent claim for the same debt underlying a
previously entered judgment."). If the fimder takes an assignment of the claim, then the fimder
should be the plaintiff on record in the case. Since such a fimder would pursue the claim or
defense in its own name as the real party in interest, the funder in such an instance would be
treated as a party already under the existing rules. Most fimders, by contrast, take an interest only
in the potential proceeds from the case (claim side) or receive periodic payments from the client
similar to an insurance premium (defense side). Thus, FED. R. CIV. P. 17, as it is currently
written, would apply in the context of a finder taking an assignment of a claim and does not
need to be revised. The vast majority of third-party funders have absolutely no connection
whatsoever to the underlying substantive dispute; hence, they are not the "real party in interest"
under FED. R. CIV. P. 17.
Examples of third-party fimders that have lawyers as leaders or principals include ARCA Capital
Parmers, BridgePoint Financial Services, Burford Capital Group, Calunius Capital, Fulbrook
Management LLC, Gerchen Keller Capital, Harbour Litigation Funding Ltd., IMF (Australia)
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witnesses (although disclosures of privileged information to funders may make
that information discoverable in jurisdictions that do not extend to funders
certain evidentiary privileges).48 Funders are not amici curiae (since they do not
make submissions, although they certainly support the position of the funded
party in the case)." They are certainly not judges, arbitrators, courts, or arbitral
institutions (although they do make prima facie determinations about the case
that may determine whether the case actually goes forward or not and, therefore,
are similar to a judge or arbitrator in that respect).° Funders are not third-party
beneficiaries of a contract, so they do not have the right to independently enforce
the funded party's claim as a non-party to the original contract. Third-party
funders would have to purchase the claim outright and become a party through
assignment in order to enforce the original contract themselves."1 And labeling
funders as insurers does not quite fit because unlike insurance companies, thirdparty funders usually do not agree to pay the underlying judgment. 2 Most
funders think of themselves as investors, and an investor in litigation or
arbitration is a new species of participant-one uncontemplated in the existing
rules of procedure. 3
Although funders do not currently fit within any of the preexisting defined
roles in litigation or arbitration, they often find themselves pulled into the
proceedings either directly or indirectly. 4 For example, most sophisticated
funders are already aware of jurisdictions around the world that allow courts and
arbitral tribunals to issue cost orders reaching third parties, or jurisdictions that
allow litigants or parties to an arbitration to add funders as extra parties in cost
proceedings. 5 In some jurisdictions, funders view adverse cost orders or orders
for security for costs as simply the price of doing business in that jurisdiction. 6 In

48.
49.
50.
51.
52.
53.

54.
55.

56.

Ltd., Bentham IMF Ltd., IM Litigation Funding, The Judge Limited, Juridica Investments, and
Therium.
See infra note 119 and accompanying text.
See infra note 241 and accompanying text.
See infra note 142 and accompanying text.
See supra note 21 and accompanying text.
See infra note 122 and accompanying text.
See generally MAX VOLSKY, INVESTING IN JUSTICE: AN INTRODUCTION TO LEGAL
FINANCES, LAWSUIT ADVANCES AND LITIGATION FUNDING (2013) (describing the thirdparty fimding industry generally and referring to fimders as investors throughout the text).
See, e.g., supra note 30; infra note 244.
See, e.g., NIEUWVELD & SHANNON, supra note 12, at 27-28; Dmytro Galagan & Patricia
Zivkovic, IfYThey FinanceYour Claim, Will They Pay Me IfI Win: Implications ofThirdParty Funding
on Adverse Costs Awards in InternationalArbitration, EUR. SCI. J. 173, 173-81 (2015), http://
eujournal.org/index-php/esj/artide/viewFe/5517/5307 [http://perma.cc/6NYW-CVVvH].
See supra note 55.
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the United States, there are state long-arm statutes and a rather low threshold for
personal jurisdiction in light of the e-commerce age." Thus, the funder's
monetary contributions and other actions may create the necessary minimum
contacts to subject it to the jurisdiction of a U.S. court, or to the ruling of an
arbitral tribunal. 8 Indeed, arbitral tribunals have previously issued cost orders
against funders based on the local procedural rules at the seat of arbitration, even
though the funder has not signed the underlying arbitration agreement. 9 Courts
and arbitral tribunals may also be able to exert jurisdiction over third-party
funders under doctrines that allow jurisdiction over a nonsignatory to the
arbitration agreement or over a nonsignatory to the underlying contract who has
a financial interest in the outcome of the dispute.60
Moreover, conflicts of interest may arise if a judge or arbitrator is personally
or professionally linked to the third-party funder.6 If the identity of the funder is
not disclosed at the outset, then later revelation of the connection could create
disastrous and costly results for the parties.62 From the perspective of our legal
system, the main purpose of allowing third-party funders to be involved is to
reduce the funded partys cost burden and thus, the partys risk of losing the
case.63 Nondisclosure of a funder's participation to the judge or arbitrator can lead

57.

58.
59.

60.

61.

62.
63.

See generally Eric C. Hawkins, Genera/JurisdictionandInternet Contacts: Whbat Role, ifAny, Should
the Zippo Sliding Scale Test Play in the Analysis?, 74 FORDHAM L. REV. 2371, 2372 (2006)
("survey[ing] fimdamental personal jurisdiction concepts and their application in the Internet
age"); A. Benjamin Spencer, Nationwide PersonalJurisdictionfor Our FederalCourts, 87 DENV. U.
L. REV. 325, 325 (2009) ("[Rule 4] should be amended to provide that [federal] district courts
have personal jurisdiction over all defendants who have constitutionally sufficient contacts with
the United States ... .
See supra note 57.
See NIEUWVELD & SHANNON, supra note 12 (citing cases in Australia, the United Kingdom, the
United States, and other countries in which an arbitral tribunal or court ordered a nonparty fimder
to pay costs or provide security for costs); infra note 244.
See, e.g., Alison Ross & Richard Woolley, Queen Mary Professor Challenges Thinking on Consent,
GLOBAL ARB. REV. (May 5, 2015), http://globalarbitrationreview.com/news/article/33775
/queen-mary-professor-challenges-thinking-consent [http://perma.cc/SVM3-UCT5] ("Stavros
Brekoulakis present[ed] a paper challenging the orthodoxy that a tribunal can only assume
jurisdiction over a nonsignatory to an arbitration agreement with its consent, actual or implied.");
see also Stavros Brekoulakis, Parties in InternationalArbitration: Consent v. Commercial Reality,
GLOBAL ARBITRATION REV. (Apr. 19-21, 2015), http://globalarbitrationreview.com/cdn/files/
gar/artides/Stavros Brekoulakis speech 30 Anniversary SIA.pdf [http://perma.cc/5C4V-3JGZ].
See infra Part I.B (discussing the potential conflicts of interest that could arise due to an
undisdosed connection between a judge and a fimder, as well as the consequences of
nondisdosure).
See id.
See, e.g., Hamilton Capital VII, LLC, I v. Khorrami, LLP, No. 650791/2015, 2015 WL
4920281, at *5 (N.Y. Sup. Ct. Aug. 17, 2015) ("[A]s Justice Bransten explained, courts have

402

63 UCLA L. REv. 388 (2016)

to additional costs for the funded party, thereby contravening the main purpose
of allowing third-party funding at all.64 For example, additional costs may be
incurred if a judge is accused of bias under 28 U.S.C. § 144 or has to recuse
herself under 28 U.S.C. § 455 because of her connection to a funder. 5 The
funded party may also incur costs if an arbitral award or court judgment is
challenged based on the appearance of bias of the judge or arbitrator because of
some undisclosed connection with the funder, even if there was no actual bias or
impropriety.66 Revising and reinterpreting rules of litigation and arbitration
procedures to address the issue of a funder's hidden participation will inform the
judge or arbitrator in the case and may prevent problems from arising.
In essence, litigation and arbitration are only two types of dispute resolution
funded worldwide.67 Thus, regulating the participation of third-party funders
must consist of revising or reinterpreting the procedural rules for litigation and
arbitration-both of which are currently silent on the issue. As mentioned
previously, and for the reasons discussed below in Part I.C, this Artide proposes
(i) reinterpreting certain rules, (ii) revising other rules, and (iii) collecting reports
by judges and arbitrators on the results of implementing these revisions and
reinterpretations to address issues raised by third-party funding.68 This Article
proposes pragmatic revisions and reinterpretations of the existing language of
specific rules regarding discovery, disclosures, privileges, conflicts of interest, cost

64.
65.

66.

67.

68.

expressly permitted law firms to find themselves in this manner. Providing law firms access to
investment capital where the investors are effectively betting on the success of the firm promotes the
sound public policy of making justice accessible to all, regardless of wealth. Modern litigation is
expensive, and deep pocketed wrongdoers can deter lawsuits from being filed if a plaintiff has no
means of financing her or his case. Permitting investors to find firms by lending money secured by
the firm's accounts receivable helps provide victims their day in court. This laudable goal would be
undermined if the Credit Agreement were held to be unenforceable. The court will not do so.").
See supra note 61.
See 28 U.S.C. § 144 (2012) (addressing bias or prejudice of a judge); 28 U.S.C. § 455 (2012)
(addressing the disqualification of a judge due to, among other things, a financial conflict of
interest).
In litigation, the party would incur costs relating to the time necessary for a new judge to be put
into place and familiarize himself or herself with the dispute. In arbitration, the party would incur
costs relating to paying the disqualified arbitrator for the time he or she already spent on the case;
spending the time necessary to select, vet, and put in place a new arbitrator, and familiarizing the
new arbitrator with the dispute.
See Shannon, supra note 32, at 886 n.137 and accompanying text (stating that fimders are unlikely
to find mediation unless the meditation is part of a staged dispute resolution clause that includes
litigation or arbitration).
See supra note 8 and accompanying text (discussing why this article addresses Federal Rules and
not state rles of procedure).

Judging Third-Party Funding

403

allocation, sanctions, class actions, and enforcement.69 The implementation of
these proposals will provide courts and arbitrators with disclosure requirements and
a framework for handling conflicts of interest and other known issues as they
arise. 70 Additionally, courts, judges, arbitrators, arbitral institutions, and legislators
will be able to gain a better sense of the prevalence of third-party funding and its
effects (if any) on the dispute resolution system so that they may craft appropriate
solutions in the future.
C.

The Debate: Revise or Reinterpret Procedural Rules?

Amending the Federal Rules71 and amending rules of arbitration72 are both
complex, lengthy processes. As history indicates, revising even one rule may take
years.73 As a result, most rules of arbitration are revised only once or twice within
a decade, and the major arbitral institutions have adopted rule revisions recently
enough for additional revisions to be many years away.74

69.

70.
71.

72.

73.
74.

The Author examined all the Federal Rules of Civil Procedure to determine whether the existence
of third-party fimding could have an effect on the administration of each rule. The author
determined that rules relating to disclosure, discovery, privileges, sanctions, and class actions are
the only rules that could potentially be affected by third-party fimding. Therefore, this Article
focuses only on those rules.
See infra Part II (addressing issues relating to disclosure frameworks, privileges, sanctions, and
class actions).
For an overview of the rules revision process, see 28 U.S.C. §§ 2074-75 (2012); About the
Rulemaking Process, U.S. COURTS, http://www.uscourts.gov/RulesAndPolicies/nles/aboutrlemaking.aspx [http://perma.cc/UA6H-5EVV] (last visited Dec. 16, 2015) (describing "the
procedures, governing laws, and membership and meetings of the rules committees"); Overview
for the Bench Bar and Public, U.S. COURTS, http://www.uscourts.gov/RulesAndPolicies
/rles/about-rlemaking/how-rlemaking-process -works/overview-bench-bar -public.aspx
[http://perma.cc/BPG3-38XR] (last visited Dec. 15, 2015) (explaining the entire rules revision
process in detail); Pending Rules Amendments, U.S. COURTS, http://www.uscourts.gov/
RulesAndPolicies/rles/pending-rules.aspx [http://perma.cc/YGL3-YKCF] (last visited Dec. 15,
2015) (describing the procedures for revising the Federal Rules); Procedures Governing the
Rulemaking Process, U.S. COURTS, http://www.uscourts.gov/RulesAndPolicies/nles/aboutrdemaking/laws -procedures -governing-work-rles/rles -committee-procedures.aspx
[http://
perma.cc/4JUV-G2SB] (last visited Dec. 15, 2015) (explaining the process of rule revision in the
Standing Committee).
See Jason A. Fry & Victoria Shannon, The 2012 ICC Rules ofArbitration, in CONTEMPORARY
ISSUES IN INTERNATIONAL ARBITRATION AND MEDIATION: THE FORDHAM PAPERS 2011
at 187, 187-201 (Arthur W. Rovine ed., 2012) (describing the complex process for revising the
ICC Rules of Arbitration).
See supra note 71; Fry & Shannon, supra note 72.
For example, six of the most widely used sets of arbitration rules in the world were revised within
the past six years: two were revised in 2014, two in 2013, one in 2012, and one in 2010. See, e.g.,
infranotes 170 and 208, citing provisions from those six sets of arbitration rules.
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Observing the effects of third-party funding in the litigation and arbitration
systems would be ideal before proposing new rule revisions. The Advisory
Committee has taken a similar approach with electronic filing, for example. The
Advisory Committee has been observing the growing number of courts allowing or
requiring electronic filing of documents, but has intentionally refrained (up to now)
from revising the Federal Rules to address this new phenomenon.75 Indeed, it was
only after assessing and observing discovery disputes over electronically stored
information (ESI) for several years under the current rules (modified by local case
law and local rules) did the Advisory Committee amend the rules to address ediscovery.76 The amendments aimed to directly address problems with ESI that
had arisen in the courts.77 In the case of third-party funding, more instances need
to be observed in the courts and arbitrations over a longer period before
comprehensive rule revision proposals can be formulated. The Advisory
Committee will probably wait to see how judges (and arbitrators) handle thirdparty funding, in both positive and negative instances, before revising the Federal
Rules.7"
At present, however, potentially problematic funding arrangements are only
revealed in court or during arbitration when the funding agreement is disputed or
challenged.79 Satisfied parties and funders proceed with their arrangements
silently because the current rules contain no mechanism for requiring the

75.

76.
77.
78.
79.

Cf Advisory Committee on Civil Rules, U.S. COURTS 29-30 (Apr. 10-11, 2014),
http://www.uscourts.gov/uscourts/RulesAndPoicies/rules/Agenda%/2OBooks/Civi/CV201404.pdf [http://perma.cc/BW2M-XNE9] (Reflecting in the minutes of the Nov. 2013 meeting of
the Advisory Committee a discussion regarding addressing electronic filings in the Federal Rules:
"One reason for caution is the hope that courts and lawyers will be able to work together to
develop sensible solutions to problems as they arise, and that this process will provide a better
foundation for new rules than more abstract consideration. If there are no general calls for help,
no widespread complaints that the rules need to be brought into the present and near fiture,
perhaps there is no need to rush ahead on a broad basis .... A committee member suggested that
it is worthwhile to look at these questions more thoughtfilly, but not immediately. There are
issues out there, but they are not yet big issues. Time will bring more information.' We should
do the obvious things now, and find out whether lawyers are complaining about other things. A
broader view noted that this discussion reflects a regular pattern in rulemaking. We often
confront a choice. We could attempt to anticipate the future and provide for it. Or we can wait
and codify what the world has come to do, at least generally. 'e do want to reflect what people
are doing. But perhaps not just yet.' States 'may get ahead of us.' And we can learn from them.").
See id. at 369-535 (detailing the history and arguments regarding Proposed Rule 37(e), which
addresses evidentiary sanctions for electronically stored information).
See id.
See supra note 6 and accompanying text (quoting the Advisory Committee's reasons for not
proposing revisions to the Federal Rules to address third-party finding at this time).
See, e.g., supra note 35; infta note 244.
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disclosure and observation of best practices."0 Thus, observing third-party
funding is not systemically possible under the current procedural rules since
judges and arbitrators are not routinely informed when third-party funders are
involved in a case. As a result, courts and arbitral tribunals are not actively
encouraged to identify and observe these cases to see whether the observed
problems with third-party funding are widespread or isolated. Thus, unless the
procedural rules are revised, there will continue to be insufficient data on the
prevalence of third-party funding in U.S. litigation and legislators will be unable
to determine whether third-party funding is creating either benefits or problems
in the dispute resolution system.
In the interim, litigation and arbitration procedural rules should be revised
(or reinterpreted where the existing language suffices) to mandate disclosure to
judges and arbitrators to ensure that the decision maker is aware of a funder's
involvement in a case heard before her."1 Judges and arbitrators can then observe
the case and develop a sense of what is working or not working about the funder's
participation and see how smoothly, efficiently, and fairly the case progresses to a
resolution. Judges should be required to report this information, preferably to
their districts' delegates to the Judicial Conference of the United States.
Established under 28 U.S.C. § 331, the Conference was designed to consider
future rule revisions to address problems concerning the business of the courts2
Arbitrators have somewhat more flexible procedural standards than judges on the
other hand, and can devise procedures and rules tailored to the parties' needs and
the needs of the case; they, however, ought to also be notified of the funder's
participation in order to disclose potential conflicts of interest, if any."3 Like
judges, arbitrators should be required to report information regarding the
participation of third-party funders to the arbitral institutions overseeing their

80.

81.
82.

83.

See infra Part II.A (proposing mandatory disclosure of the identity of the third-party fimder to the
judge so that the judge can check for conflicts of interest and observe the finder's effect, if any, on
the proceedings).
See infra Part II (proposing nile revisions and reinterpretations).
See 28 U.S.C. § 331 (2012) (describing the function of the Judicial Conference of the United
States, which includes "mak[ing] a comprehensive survey of the condition of business in the
courts," "submit[ting] suggestions and recommendations to the various courts to promote
uniformity of management procedures and the expeditious conduct of court business,"
"carry[ing] on a continuous study of the operation and effect of the general rles of practice and
procedure now or hereafter in use as prescribed by the Supreme Court for the other courts of the
United States pursuant to law," and "recommend[ing] [nile changes] ... from time to time to
the Supreme Court for its consideration and adoption, modification or rejection, in accordance
with law.").
See infra note 216 and accompanying text.
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cases.8 4 This reporting requirement will help educate those undertaking the
lengthy rule revision processes, long before amendments would actually be
proposed.
Although rule revision seems to be the most appropriate and beneficial
solution, there are some compelling arguments against revising the rules to
address third-party funding at this time. 5 First, the Advisory Committee has
rightly stated that third-party funding "takes many forms that may present
distinctive questions" and that "the questions raised by third-party financing are
important [b]ut... have not been fully identified, and may change as practices
develop further." 6 Given that third-party funding is an understudied and
evolving phenomenon, formulating comprehensive rule revisions at this stage
could be viewed as reactionary if those rules largely address observed problems
that may be outliers instead of addressing widespread systemic issues to
encourage good behavior more effectively. 7 Revising procedural rules based on
incomplete information could create new unforeseen problems, particularly this
early in the existence of the third-party funding industry.
Similarly, arbitral institutions worldwide are refraining from revising their
rules in order to avoid clashing with the applicable national laws regarding thirdparty funding or the laws of the procedural seat of arbitration, thereby
maintaining the trans-substantivity of arbitration rules.88 The International Bar

84.

85.
86.
87.

88.

In the case of ad hoc arbitration, the arbitrator should report to the appointing authority if there is
one involved. If there is no appointing authority, then that particular arbitrator will likely not have
a duty to report the involvement of the third-party fimder to any outside entity. The arbitrator
should, however, have to report to the parties in the ad hoc arbitration if the arbitrator has a
conflict of interest with respect to the third-party fimder's participation.
See CAMPBELL, supra note 2, at 3-4.
Id. at 4.
Cf N. Sec. Co. v. United States, 193 U.S. 197, 400-01 (1904) (Holmes, J., dissenting) ("Great
cases, like hard cases, make bad law. For great cases are called great, not by reason of their real
importance in shaping the law of the future, but because of some accident of immediate
overwhelming interest which appeals to the feelings and distorts the judgment. These
immediate interests exercise a kind of hydraulic pressure which makes what previously was clear
seem doubtfil, and before which even well settled principles of law will bend."); Winterbottom v.
Wright (1842) 152 Eng. Rep. 402, 405 (K.B.) (J. Rolfe concurring) ('This is one of those
unfortunate cases in which ... it is, no doubt, a hardship upon the plaintiff to be without a
remedy, but by that consideration we ought not to be influenced. Hard cases, it has been
observed, are apt to introduce bad law.").
Arbitration is supposed to transcend substantive laws, but also be compatible with those laws.
Parties can choose which arbitration rules to use, which procedural seat to use, and which
substantive laws they want the arbitrators to apply to their dispute. There are dozens of
arbitration rles in use worldwide, and parties can even fashion their own arbitration procedure by
agreement, if they prefer. In this way, arbitration is trans-substantive. Some countries or states
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Association (IBA) is the only organization that has revised any arbitrationrelated rules to address third-party funding. 9 The IBA Guidelines are optional
rather than mandatory, however, so the systemic impact of their revisions
remains uncertain. In essence, the third-party funding industry is nascent and
understudied in the United States and many other jurisdictions around the world,
so rule revisions undertaken now may not be thoroughly informed.
The Federal Rules nevertheless authorize "construing" the Federal Rules
and allow for local court and judicially-created rules when needed, which may be
sufficient to address issues relating to third-party funding.9" Rule 1, for example,
provides that the rules "should be construed and administered to secure the just,
speedy, and inexpensive determination of every action and proceeding,"91 and the
revised Rule 1 puts the same duty on the parties to each case." Arbitration rules
also contain a similar provision.93 Furthermore, Rule 83 authorizes the creation
of new procedural rules at the grassroots level to address new situations and

89.
90.
91.
92.

93.

prohibit third-party fimding while others allow it. Many more jurisdictions have no laws at all
regarding third-party fimding. Arbitral institutions cannot adopt arbitration rules that conflict
with any of those positions. Moreover, arbitral institutions will likely not change their arbitration
rules to address third-party fimding, because it would be too difficult to come to a consensus about
what the new rule should be. Therefore, arbitral institutions will likely remain neutral and not
address third-party fimding in their arbitration rules. There will continue to be no uniform way
of addressing third-party funding in arbitration. Thus, the best vehicle to address third-party
fimding in arbitration is through guidelines or codes of best practices. See Jim Saksa, Victoria
Shannon Discusses The State of the Legal FundingIndustry at Home and in InternationalArbitration,
LEGAL FUNDING CENT. 360 (July 31, 2014), http://legalffimdingcentral.con/lfc360/new/legalfimding-expert -victoria-shannon-discusses -state-industry-home-international-arbitration
[http://perma.cc/668Y-Y3YC]; f infra note 299 (regarding the debate over the trans-substantive
nature of the Federal Rules of Civil Procedure).
See infra note 98.
See infra notes 92 and 94.
FED. R. CIV. P. 1.
Note that the revised Rule 1 would add a duty on the parties to employ the rules in a cooperative
manner. See Advisory Committee on Civil Rules, supra note 75, at 92-93 ('The published proposal
amends Rule 1 to direct that the rules 'be construed, Hit administered, and employed by the
court and the parties to secure the just, speedy, and inexpensive determination of every action
and proceeding . . . .' Cooperation among the parties was a theme heavily and frequently
emphasized at the Duke Conference. It has been vigorously urged, and principles of cooperation
have been drafted by concerned organizations. There is little opposition to the basic concept of
cooperation .... A more specific question, largely ignored in the comments, asks whether the
parties should be directed to construe and administer the rules, as well as to employ them, to the
desired ends. The rule could be written: 'construed and administered by the court, and employed
by the parties, to secure * * *.' But on balance it seems better to retain the hint that the parties
should undertake to construe the rules for their intended purposes, and-to the extent that the
parties commonly administer the rules, as in discovery-to administer them for the same
purposes.") (asterisks and strikethrough in original).
See, e.g., infra note 291.
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needs.94 For example, Rule 83(a) grants district courts the ability to make their
own local rules if there is no preexisting federal rule on the subject, and Rule 83(b)
states that "a judge may regulate practice in any manner consistent with federal
law, rules adopted under 28 U.S.C. § 2072 [rules made by the U.S. Supreme
Court], and § 2075 [bankruptcy rules], and the district's local rules.""5 Thus,
litigation and arbitration procedural rules already give judges and arbitrators the
authority to construe and apply the existing rules, or to create new local rules (or
case-specific rules in arbitration) to take into account third-party funding. In
fact, some perceptive judges have occasionally asked parties outright if a funder is
involved when they suspect that might the case.96 The main disadvantage of
these local or ad hoc approaches, however, is that conflicting judicial practices on
third-party funding could lead to confusion over how third-party funding is or
should be handled by federal courts.
Finally, there is another hurdle to clear before rule revision would be
effective: Writing an effective Federal Rule or rule of arbitration likely requires
coming up with a definition of "third-party funding" or "third-party funder," and
this has proved to be very difficult. 9' An example of a recent attempt to define
"third-party funder" can be found in the revised IBA Guidelines on Conflicts of
Interest in International Arbitration, addressing arbitrator conflicts of interest.9"
The explanation to one of the Guidelines states that a third-party funder "may
have a direct economic interest in the award" and would be "any person or entity
that is contributing funds, or other material support, to the prosecution or
94.

95.
96.

97.
98.

See FED. R. Civ. P. 83 (authorizing district courts to "adopt and amend nles governing its
practice," providing that "[a] local rule must be consistent with-but not duplicate-federal
statutes and rles," and authorizing that "[a] judge may regulate practice in any manner consistent
with federal law, [the Federal Rules of Civil Procedure, the bankruptcy rles], and the district's
local rles.").
See id.
Cf Abu-Ghazaleh v. Chaul, 36 So. 3d 691, 693-94 (Fla. Dist. Ct. App. 2009) (exemplifying a
case in which a judge directly investigated the involvement of the financier and concluded that the
financier should be treated as a party).
Cf infra note 292 and accompanying text (exemplifying a global task force that is attempting to
devise a definition of third-party fimding).
See INT'L BAR ASS'N, IBA GUIDELINES ON CONFLICTS OF INTEREST IN INTERNATIONAL
ARBITRATION 13-25 (2014) http://www.ibanet.org/Publications/publications IBAguides
and free materials.aspx [http://perma.cc/W6QP-ESAY] [hereinafter "IBA GUIDELINES"]
(referencing third-party finding as: "a direct economic interest in,or a duty to indemnify a
party for, the award to be rendered in the arbitration" in the General Standard 6, Explanation
to General Standard 6, and General Standard 7; "a direct economic interest in the award to be
rendered in the arbitration" in the Explanation to General Standard 7, Non-Waivable Red
List § 1.2, Orange List § 3.4.3; and "a direct economic interest in the award" in the Orange
List § 3.4.4).

Judging Third-Party Funding

409

defence [sic] of the case and that has a direct economic interest in, or a duty to
indemnify a party for, the award to be rendered in the arbitration."99 This
definition was coined in the context of international arbitration, but it is relevant
to litigation as well. Nevertheless, this definition is both overinclusive-lumping
third-party funders together with regular bank loans and insurance policies
containing "duty to defend" provisions-and underinclusive-given the potential
for third-party funding transactional structures to fall outside this definition.
Regardless, even before a dear definition can be articulated, the words "thirdparty funding" and "third-party funder" may be used to write and implement
effective rules to address this phenomenon. Take the U.S. constitutional
"obscenity" test for publications as an example. One could say the obscenity
test-that is, determining when a publication is obscene-takes a "know it when
you see it" approach to the definition of the term "obscenity," and this is likely
appropriate for third-party funding as well."° Such a test would be easy to apply
because parties know when they are funded and funders know when they are
funding, regardless of the structure of the arrangement. Thus, the rules could direct
parties to disclose the existence of their funding arrangement without having to
define "third-party funding" or "third-party funder" explicitly in the rules. For
example, Rule 26(a)(1)(A)(iv) already requires disclosure of a defendant's
insurance arrangement, where the insurer is potentially liable for paying for the
judgment." 1 Yet, the Federal Rules do not define the word "insurance," rightfiuly
presuming that defendants know whether they are insured. 2 Similarly, Rule
26(b)(3)(A) limits disclosure of trial preparation documents and protects
documents prepared by other representatives or entities assisting a party such as a
"consultant, surety, indemnitor, insurer, or agent" without defining any of those
terms."° This approach has proved successful. Thus, effective rule revisions may
not require defining "third-party funder" or "third-party funding" in order to

99. Id.at 14-15.
100. See, e.g., Miller v. California, 413 U.S. 15, 39 (1973) (Douglas, J., dissenting) ("But even those
members of this Court who had created the new and changing standards of 'obscenity' could not
agree on their application. And so we adopted a per curiam treatment of so-called obscene
publications that seemed to pass constitutional muster under the several constitutional tests which
had been formulated. Some condemn it if its 'dominant tendency might be to "deprave or
corrupt" a reader.' Others look not to the content of the book but to whether it is advertised "to
appeal to the erotic interests of customers."' Some condemn only 'hardcore pornography'; but even
then a true definition is lacking. It has indeed been said of that definition, 'I
could never succeed
in [defining it] intelligibly,' but 'Iknow it when I see it."') (internal foomotes omitted).
101. See FED. R. CIV. P. 26(a)(1)(A)(iv).
102. Seeid.
103. See FED. R. Civ. P. 26(b)(3)(A).
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achieve the baseline goals of encouraging the disclosure, observation, and
reporting of third-party funding instances.
In sum, there are appropriate rule revisions that deserve future consideration
and even without revisions, judges and arbitrators can use their inherent powers
under the existing rules to address third-party funding. In particular, judges and
arbitrators can observe how third-party funding affects dispute resolution until
the Advisory Committee and arbitral institutions decide to address it directly in
the procedural rules.' 04
II.
THE SOLUTION: PROPOSED RULE REVISIONS AND
REINTERPRETATIONS IN LIGHT OF THIRD-PARTY FUNDING

This Part proposes revisions to the Federal Rules of Civil Procedure where
appropriate and gives guidance to judges regarding how to interpret and administer
the existing Federal Rules when they encounter third-party funding in a case. 05
This Part also proposes revisions to rules of arbitration and incorporates guidance
to arbitrators regarding how to handle third-party funding under the existing rules
of arbitration procedure.
This Article addresses litigation and arbitration together for several reasons.
First, at its foundation, arbitration is a quasi-judicial process, as rules of litigation
have informed the development and interpretation of rules of arbitration
worldwide.0 6 Second, arbitration relies on courts to perform many essential
procedural functions that either arbitrators do not have the power to perform or
the parties choose to have the court perform instead, such as issuing subpoenas,

104. See supranote 88.
105. See supra notes 4-6 and accompanying text.
106. See e.g., Dispute Settlement: 5.1: InternationalCommercial Arbitration, U.N. CONF. TRADE &
DEVELOPMENT 19 (2005), http://unctad.org/en/Docs/edmmisc232add38 en.pdf [http:!!
perma.cc/A9PV-YAD2] ("Most societies developed at an early date systems [sic] of'arbitration' for
the settlement of disputes. Disputes between private parties that are settled by arbitration might be
of a fanily nature, concern labor relations or be between two commercial enterprises. In the past
such disputes were almost exclusively domestic and the systems of arbitration that developed
reflected the nature of the particular society. It is no surprise, therefore, to find vast differences
between domestic arbitration in Continental Europe, Latin America, Islamic countries, the
United States and China. In some countries, particularly in Latin America and in England,
arbitration was traditionally seen as an extension of the State system of litigation. In such an
atmosphere the procedure followed in arbitration was necessarily closely modelled on the
procedure followed in litigation in the courts. Even where arbitration was not seen as an extension
of the State system of litigation, and the law did not require the local court procedure to be
followed in arbitration, the habits developed by lawyers in the courts were carried over into
arbitration.").
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attaching assets, issuing injunctions, enforcing an arbitration agreement, and
recognizing or enforcing arbitral awards. 0 7 Thus, the two processes are never
completely separate and ultimately dovetail at the enforcement stage.10 8 Third,
arbitration either borrows privilege rules from the domestic court system of the
seat of arbitration or implements tailored privilege rules chosen by the parties. 0 9
There are no privilege rules specific to arbitration. " Fourth, both judges and
arbitrators need disclosure from the funded party in order to carry out their duties
with respect to handling conflicts of interests as they relate to third-party
funding.1 Fifth, many procedural devices that may be affected by thirdparty funding are used in both litigation and arbitration, such as class
actions, cost sanctions, and fee shifting. 2 Finally, courts enforce both
judgments and arbitration awards; arbitrators and arbitral institutions have no
power to enforce the awards they issue. 13
As discussed in the upcoming Subparts, pragmatic revisions and
reinterpretations of the rules of litigation and arbitration procedure should be
made in a number of areas as a result of the third-party funding phenomenon:

107. See Shannon, supra note 32, at 886-88 (describing various essential functions that courts perform
with respect to arbitration proceedings).
108. See infra Part II.D.
109. See Klaus Peter Berger, Evidentiary Privileges: Best Practice Standards Versus/ and Arbitral
Discretion,22 ARB. INT'L 501, 501 (2006) ("It has been said about the determination of privileges
in international commercial arbitration that '[t]he only thing that is dear is that nothing is dear in
this area', that the law of evidentiary privileges in international arbitration is 'substantially
unsettled' and that 'there is very little authority addressing how international arbitrators should
proceed when presented with a daim of privilege."') (internal footnotes omitted); Richard M.
Mosk & Tom Ginsburg, Evidentiary Privileges in InternationalArbitration,50 INT'L & COMP.
L.Q. 345, 345 (2001) ("Evidentiary rules employed in judicial proceedings are not strictly applied
in international arbitration. Although this flexibility with regard to evidentiary matters is often
considered a benefit of international arbitration, in certain situations it can lead to unpredictability
and conflicts with national law."); Jack M. Sabatino, ADR as "LitigationLite": Procedural and
Evidentiary Norms Embedded Within Alternative Dispute Resolution, 47 EMORY L.J. 1289, 1335
(1998) ('Frade secrets, lawyer-client communications, attorney work-product, self-incrimination
rights, marital privacy, and other privileged matters may warrant protection during the course of
the arbitration, mediation, or other form of ADR.... [A] few statutory and court-annexed ADR
provisions mirror court rules of evidence by allowing the participants to invoke specific privileges
within the ADR process. Likewise, some private ADR rules expressly honor privilege claims.");
see also infra Part II.A.
110. See supra note 109.
111. See infra Part II.B.
112. See infa Part II.C.
113. See infra note 282 and accompanying text; see also infra Part II.D (regarding the enforcement of
arbitral awards).
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discovery, disclosures, privileges, conflicts of interest, cost allocation, sanctions,
class actions, and enforcement.
A. Judging Discovery, Disclosures, and Privileges

1.

Litigation: Initial Disclosures, Pretrial Conferences, and Evidentiary
Privileges

The unifying theme of all calls to regulate third-party funding is some form
of disdosure, but many more questions are raised by calls for disclosure than are
answered by them. When must information be disclosed? And to whom: the
decision maker or the opposing side? What information should be disclosed: the
identity of the funder, a summary of the terms of the funding agreement, or
the actual text of the agreement? Should evidentiary privileges extend to
privileged information that parties disclose to funders or to work product created
by funders? These questions may be answered by examining Rule 26, Rule 16,

and privileges under U.S. common law.
The purpose of Rule 26 is to guide the parties through the process of
discovery and disclosure.114 Rule 26(f) also instructs the parties to agree on
a discovery plan during a pretrial conference separate from the conference
required by Rule 16, although both conferences together may result in a
joint plan for discovery and scheduling.1 5 Rule 26(b)(1) limits discovery to
any "nonprivileged matter that is relevant to any party's claim or defense. 1 6 Rule
26 does not define the term "relevant," but the Advisory Committee Notes to the
2000 amendments to Rule 26 state that the focus of discovery should be the
actual claims and defenses in the action, and that discovery should not be used to
develop new claims or defenses not already pled. 17 In light of this, the existence
or terms of the funding agreement would not be relevant or material to any of the

114. See infra note 131 and accompanying text.
115. See FED. R. CIv. P. 26(0; see also
infra note 158 (regarding the FED. R. CIV. P. 16 pretrial
conference).

116. See FED. R. Civ. P. 26(b)(1). A 2015 revision to FED. R CIv. P. 26(b)(1) includes a
proportionality element, but should not change the effect on third-party fimnling because the
phrase "the parties' resources" remains in the rule. See Advisory Committee on Civil Rules, supra
note 75, at 79-93, (discussing proposed revisions to Rule 26), 97-105 (presenting actual markup
of revisions to Rule 26).
117. See FED. R. CIV. P. 26(b)(1) advisory committee's note to 2000 amendment.
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pled claims and defenses relating to the merits of the case.118 Funders are also not
witnesses or experts subject to disclosure, as they will not testify at trial and are
not employed as experts by the parties. 19 Thus, third-party funding ordinarily
would not be subject to general discovery or initial disclosure under the language
of Rule 26.120
Fed. R. Civ. P. 26(a)(1)(A) governs initial disclosures that parties must
make to one another at the outset of their dispute. 21 Rule 26(a)(1)(A)(iv)
requires a party in discovery to disclose any insurance agreement where the
insurer is potentially liable for paying or reimbursing the insured party for all or
part of the judgment.1 22 The rule contemplates insurers who would pay the
underlying judgment if the defendant loses.1 23 The Advisory Committee Notes
from the time of the adoption of this disclosure requirement impose the
following limitations on the insurance disclosure requirement:
The amendment is limited to insurance coverage, which should be
distinguished from any other facts concerning defendant's financial
status (1) because insurance is an asset created specifically to satisfy the
claim; (2) because the insurance company ordinarily controls the
litigation; (3) because information about coverage is available only
from defendant or his insurer; and (4) because disclosure does not
involve a significant invasion of privacy. Disclosure is required when
the insurer "may be liable" on part or all of the judgment . . . . The
provision applies only to persons "carrying on an insurance business" and
thus covers insurance companies and not the ordinary business
concern that enters into a contract of indemnification. Thus, the
provision makes no change in existing law on discovery of indemnity
agreements other than insurance agreements by persons carrying on an
insurance business. Similarly, the provision does not cover the
business concern that creates a reserve fund for purposes of selfinsurance .... The insurance application may contain personal and
financial information concerning the insured, discovery of which is

118. This is separate from the party disclosing this identity of the fimder to the judge, in camera, under
the proposed revisions to FED. R. CIV. P. 7.1 and 28 U.S.C. § 455 (2012). See infra Part II.B.1.
119. See FED. R. Civ. P. 26(a)(3)(A) (regarding wimesses that must be disclosed) and FED. R. CIV. P.
26(a)(2) (regarding experts that must be disclosed).
120. See FED. R. CIV. P. 26(b)(1) advisory committee's note to 2000 amendment (stating that the
parties cannot use discovery to develop new daims or defenses).
121. See generally FED. R. Civ. P. 26(a)(1)(A) (outlining initial required disdosures that parties must
make).
122. See FED. R. CIV. P. 26(a)(1)(A)(iv).
123. See id.
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beyond the purpose of this provision. In no instance does disclosure
make the facts concerning insurance coverage admissible in evidence.' 24

Based on the foregoing explanation from the Advisory Committee, thirdparty funding agreements are not required to be disclosed under Rule
26(a)(1)(A)(iv). Third-party funders only finance legal expenses and costs, so the
litigation funding agreement is not an asset created specifically to satisfy the
claim. 12
In the rare instance that a funder agrees to pay the underlying
judgment, the funding agreement might be classified as liability insurance and
subject to disclosure under Rule 26(a)(1)(A)(iv) but only if the funder is
deemed to be carrying on an insurance business. 26 Furthermore, if the funder
is deemed to be an ordinary business concern that enters into a contract of
indemnification and not carrying on an insurance business, then disclosure is not
required under Rule 26(a)(1)(A)(iv).1 27 Finally, unlike an insurance company,
the third-party funder ordinarily refrains from controlling the litigation in order
to avoid running afoul of attorney ethics rules. 12 Thus, Rule 26(a)(1)(A)(iv) does
29
not implicate traditional third-party funding agreements.
The Advisory Committee declined to further pursue an outside, formal
proposal to amend Fed. R. Civ. P. 26(a)(1)(A) that would require disclosure of
third-party funding agreements to the opposing party for inspection and
copying."' The Advisory Committee made the right choice because the
proposal did not align with the purpose and goals of Rule 26 and could have led
to satellite litigation.' 3' The first three required initial disclosures listed under the
124. FED. R. CIV. P. 26, advisory committee's notes to 1970 amendment.
125. See id.
126.
127.
128.

See id.
See id.
See id.

129. A third-party finding agreement involving an assignment of a claim or liability to the fimder
might fall within Rule 26(a)(l)(A)(iv) depending on the structure of the agreement. See supra
notes 17, 21, and 46, and infra note 133 for a primer on the implications of third-party funding
agreements involving assignment. A detailed discussion of such arrangements is outside the scope
of this Article.
130. See supra note 6 and accompanying text; see also Letter from the U.S. Chamber Inst. for Legal
Reform et al., to Jonathan C. Rose, Sec'y of the Comm.on Rules of Practice and Procedure, at 8,
(Apr. 9, 2014), http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/cv-suggestions-2014/
14-CV-B-suggestion.pdf [http://perma.cc/X34P-94RF] [hereinafter Letter].
131. See FED. R. CIV. P. 26(a)(1) advisory committee's note to 2000 amendment ("PTurposes of
amendments. The Rule 26(a)(1) initial disclosure provisions are amended to establish a nationally
uniform practice. The scope ofthe disclosure obligation is narrowedto cover only information that the
disclosingparty may use to support its position. In addition, the rule exempts specified categories of
proceedings from initial disclosure, and permits a party who contends that disclosure is not
appropriate in the circumstances of the case to present its objections to the court, which must then
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existing rule all relate to witnesses or evidence that will be presented at trial, while
the fourth addresses insurance agreements that may be used to satisfy, indemnify,
or reimburse all or part of the monetary judgment.132 The funding agreement
does not relate to witnesses or evidence that will be presented at trial, and the vast
majority of nonparty litigation funders do not agree to pay the underlying
judgment 33 In addition, as mentioned above, under Fed. R. Civ. P. 26(b)(1),
the terms of the funding agreement are not relevant to any party's claim or
defense nor would disclosure of the terms of the funding agreement lead to the
discovery of admissible evidence. 34 Thus, the proposal falls outside the purpose
and goals of Rule 26 as a whole. 35 Furthermore, such an amendment would likely
lead to satellite litigation over the terms of the funding agreement or to the parties
comparing and contrasting the terms of their funding agreements if both sides are
funded in the case. 36 In sum, the proposed amendment was not the right

132.

133.

134.

135.
136.

determine whether disclosure should be made.") (emphasis added); infra note 136 (listing sources
discussing the dangers of satellite litigation over the finding arrangement).
FED. R. CIV. P. 26(a)(1)(A)(i) (requiring disclosure of "the name ... address and telephone
number of each individual likely to have discoverable information... that the disclosing party may
use to support its claims or defenses... "); FED. R. CV. P. 26(a)(1)(A)(ii) (requiring disclosure of"a
copy.., of all documents, electronically stored information, and tangible things that the disclosing
party... may use to support its claims or defenses... "); FED. R. CIV. P. 26(a)(1)(A)(iii) (requiring
"a computation of each category of damages claimed by the disclosing party" and "the documents
or other evidentiary material ... on which each computation is based, including materials bearing
on the nature and extent of injuries suffered"); FED. R. CIV. P. 26(a)(1)(A)(iv) (requiring
disclosure of "any insurance agreement under which an insurance business may be liable to satisfy
all or part of a possible judgment in the action or to indemnify or reimburse for payments made to
satisfy the judgment.").
If the funder has purchased an assignment of the claim or liability, then the fimder has agreed to
pay the underlying judgment (if any) and would be named as a party to the case. Most fimders are
not parties, however, and do not agree to pay the underlying judgment, even on the defense side.
See NIEUWVELD & SHANNON, supra note 12, at 5-6. This is different from a liability insurance
arrangement in which the insurer does agree to pay the judgment. If a third-party fimder does
agree to pay the underlying judgment, then that agreement would be subject to disclosure under
the existing FED. R. CIV. P. 26(a)(1)(A)(iv).
See FED. R. CIV. P. 26(b)(1) ("Parties may obtain discovery regarding any nonprivileged matter
that is relevant to any party's claim or defense .... Relevant information need not be admissible at
the trial if the discovery appears reasonably calculated to lead to the discovery of admissible
evidence.").
See supra note 131.
See, e.g.,
Satellite Litigation, ATHERTON
GODFREY
SOLICITORS,
http://
www.athertongodfrey.co.uk/satellite-litigation [http://perma.cc/FN4E-GBES] (last visited
Dec. 16, 2015) ("Satellite litigation can take up more than an 'appropriate share of the
Court's resources', tends not to help with either expedition or the saving of expense and
perhaps more than anything leads to disproportionality. Recent years have seen many of the
issues arising from the last significant procedural and finding reforms gradually resolved, though
not without much satellite litigation on the way. It would be regrettable if hfirther proposed
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solution and would likely have distracted the parties from pursuing the merits of
their underlying dispute.
While the funding agreement may not be discoverable and disclosure of its
terms may not be required, a funder's participation may be relevant to a court
assessing the parties' resources when determining whether to limit the frequency
and extent of discovery.137 This is important because the participation of the
funder may indicate that the party has more resources for litigation costsincluding discovery-than its personal financial status may suggest.
Alternatively, if the term "resources" is not construed to include sources of thirdparty funding, then Rule 26(b)(2)(C)(iii) should be revised to include third-party
funding expressly. 38
Rule 26 also addresses privileges, which are another source of uncertainty in
procedural rules with respect to third-party funding. The main privileges that
would protect a party's documents and information in federal court would be the
attorney-client privilege and the work-product doctrine. 39 Both privileges are
subject to wavier by disclosure of the document or information to a third party,
unless an exception to waiver applies. 40 The exceptions to waiver listed in

137.
138.
139.

140.

changes lead to a similar period of uncertainty, cost and delay."); LAW COUNCIL OF
AUSTRALIA, REGULATION OF THIRD PARTY LITIGATION FUNDING IN AUSTRALIA 3
(2011),
http://www.lawcouncl.asn.au/lawcounci/images/LCA-PDF/a-z-docs/Regulationof
thirdpartylitigationfimdinginAustralia.pdf [http://perma.cc/2FKF-GURP] ('Fhe purpose of
the paper was to set out areas in which regulation may be required for consumer protection, to
minimise conflicts of interest and put an end to expensive satellite litigation over the propriety of
litigation funding agreements."); Litigation Funding, SIMPSON GRIERSON FYI. at 1 (Oct.
2012) http://www.simpsongrierson.com/assets/sm/upload/6p/ka/pc/bq/FYI%/2Litigation%/2o20Litigation%20Funding%20Octobero202012.pdf
[http://perma.cc/MR25 -6N79]
("Strategically minded defendants are also interested in knowing about the plaintiffs' finding
arrangements, so as to be able to undermine them and potentially defeat even meritorious daims
through satellite litigation.").
See FED. R. CIV. P. 26(b)(2)(C)(iii); f Letter, supra note 130, at 4-5 (discussing the potential for
cost-shifting for "complex discovery disputes" ifa third-party fimder is involved).
For example, FED. R. CIV. P. 26(b)(2)(C)(iii) could be revised to say "the parties' resources
(induding third-party fimding)."
See FED. R. EVID. 50 2 (g) (defining "attorney-client privilege" and "work-product protection").
Other privileges-such as the doctor-patient, priest-penitent, and accountant-dient privilegeswould not apply to third-party funding. Also, note that FED. R. EVID. 502 applies in diversity
cases and in state courts. FED. R. EVID.502(0.
See FED. R. EVID.502 (stating that the exceptions to waiver of the attorney-client privilege and
the work-product doctrine are: disclosure in a separate federal proceeding [502(a)], disclosure to a
federal office or agency [502(a)], inadvertent disdosure [502(b)], disclosure in a separate state
proceeding [502(c)], a court order stating that the privilege is not waived [502(d)]; an agreement
among the parties stating that the effect of disclosure is not waiver of the privilege [502(e)]). Also,
note that FED. R. EVID.502 applies in diversity cases and in state courts. FED. R. EVID.502(f).
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Federal Rule of Evidence 502 do not expressly include disclosure of the privileged
information to a third-party funder. 41
In order to determine whether to fund a case, funders may require parties to
divulge information about their case that may be privileged under applicable
law.142 There is currently no rule that includes the funder within the exceptions
to waiver of evidentiary privileges; thus, privileged documents or information
may become discoverable by the opposing side once the party discloses them to
the funder. 43 At least one federal district court has stated that a preexisting
confidentiality agreement between the funder and the funded party may protect
the disclosed information under the work-product doctrine, but not under the
attorney-client privilege. 44 In the absence of a clear rule, however, parties may be
wary about seeking funding for fear that they will waive their privileges by sharing
information with a prospective funder.
The evidentiary privileges applied in federal courts, and the exceptions to
waiver of those privileges, derive from sources of law outside the Federal Rules of
Civil Procedure. 4 Federal common law privileges can be amended by federal
judges on a case-by-case basis, but each state's legislature or supreme court would
have to amend the exceptions to waiver of its common law attorney-client
privilege and work-product doctrine in order to reach disclosures made to the
funder. 46 This solution would increase the security of confidential information
that a party must share with potential funders, without penalizing the party for
seeking funding by protecting against the potential waiver of its evidentiary
privileges. In the interim, under Rules 16 and 26(f), parties may discuss and
make an agreement regarding the applicability of evidentiary privileges and

141. See FED. R. EVID. 502.
142. See NIEUWVELD &SHANNON, supra note 12, at 20-21, 23.
143. See generally Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711 (N.D. Ill. 2014) (upholding
protection under the work product doctrine for documents disclosed to the fimder due to a
preexisting confidentiality agreement between the client and the fimder, but not upholding
protection under the attorney-client privilege, because the court did not view the finder as falling
within the "common interest" exception to waiver). It is important to note, however, that federal
district court opinions to not create binding precedent on other jurisdictions. Thus, the
confidentiality agreement may or may not be sufficient to protect against the waiver of privileges,
depending on the jurisdiction.
144. See id.
145. See FED. R. EVID. 501 (stating that federal common law governs privileges in federal court, unless
the Constitution, a federal statute or the Supreme Court provides otherwise; in diversity cases, "for
which state law supplies the rule of decision," state law governs privileges in federal court; Federal
Rules of Civil Procedure do not govern privileges in those cases); FED. R. EVID. 502 (discussing
the codified exceptions to waiver of the attorney-client privilege and the work-product doctrine).
146. See supra note 145.
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exceptions to waiver for information disclosed to the funder. 47 The parties
should also strongly consider asking the judge to memorialize their agreement in
a court order. 48 While it may be rare in practice for parties to be able to agree on
evidentiary privileges, it is important to recognize that an agreement between the
parties about evidentiary privileges would be recognized as binding according to
the existing Federal Rules.149 Thus, parties should feel empowered to decide
the effect of third-party funding on privileges in their particular case and,
indeed, they should be encouraged to do so in light of their duty under the
revised Rule 1.1°
Regardless, although the privileges and protections for the funded party's
documents and information are presently unclear, the documents and
information prepared by thefunder are clearly protected by Rule 26 ."' The workproduct doctrine codified in Rule 26(b)(3)(A) prohibits discovery of "documents
and tangible things that are prepared in anticipation of litigation or for trial by or
for another party or its representative[s]," except in exigent circumstances. 5 2
Furthermore, the rule states that the term "representative[s]" includes a
"consultant, surety, indemnitor, insurer, or agent.'1' 3 At a minimum, a funded
party consults the funder about the financial aspects of the case, so a funder likely
falls within the consultant subcategory of representatives.5 4 The funder may fall
within other subcategories depending on the structure of the arrangement and
the actual services the funder provides to the funded party. Furthermore, Rule
26(b)(3)(B) protects the representatives' "mental impressions, conclusions,
opinions, or legal theories." ' Thus, documents and information created by the
funder with respect to a potential or current funded party would already be

147. See FED. R. CIV. P. 16(b)(3)(B)(iv) (2015 revision); FED. R. CIV. P. 26(f)(3)(D) (2015 revision);
FED. R. CIV. P. 16 advisory committee's note to 2015 amendment ('Fhe [Rule 16(b) scheduling]
order also may include agreements incorporated in a court order under Evidence Rule 502
controlling the effects of disclosure of information covered by attorney-client privilege or workproduct protection, a topic also added to the provisions of a discovery plan under Rule
26(f(3)(D)."); FED. R. CIV. P. 26 advisory committee's note to 2015 amendment ("Rule 26(f)(3)
is amended in parallel with Rule 16(b)(3) to add two items to the discovery plan-issues about
preserving electronically stored information and court orders under Evidence Rule 502.").
148. See supranote 147 and accompanying text (discussing applicable revisions to Rules 16 and 26).
149. See id.
150. See supra note 36 and accompanying text (discussing an applicable revision to Rule 1).
151. See supra note 103 and accompanying text.
152. FED. R. CIV. P. 26(b)(3)(A).
153. Id.
154. See id.

155. FED. R. CIV. P. 26(b)(3)(B).
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protected under the existing rule. 6 This existing protection also further implies
that the exceptions to waiver of the common law attorney-client privilege and
work-product doctrine should be amended to extend to disclosures made to the
funder.
Nevertheless, despite the unclear status of evidentiary privileges for client
documents and information disclosed to funders, the parties can make an
enforceable agreement during their pretrial conference regarding how such
information will be handled in their case."' Rule 16 gives the court the authority
to order the parties to hold a pretrial conference to work out many issues,
including disdosures, scheduling, and other issues before trial.5 Rule 16 further
stipulates, among other things, that parties may make an agreement to modify
the extent of discovery, 5 9 honor claims of privilege over documents or protection
over trial preparation materials, 16 and handle other appropriate matters as they
agree. In addition, courts may consider and take action on "facilitating in other
ways the just, speedy, and inexpensive disposition of the action.1 62 Courts may
also impose sanctions under Rule 16(f)(1)(C) against a party or a party's attorney
(but not a funder) for failure to obey a scheduling or other pretrial order.1 3 This
is reasonable because the funder does not appear or present documents or
testimony in the case.

156. See supra note 144; see also supranote 103 and accompanying text.
157. See FED. R. EVID. 502(e) (providing that a party agreement regarding the "disclosure of a
cornmmunication or information covered by the attorney-client privilege or work-product
protection" may be "incorporated into a court order"); FED. R. CIV. P. 16(b)(3)(B)(iv) (revised on
Dec. 1, 2015 to "includ[e] agreements reached under Federal Rule of Evidence 502"); FED. R.
CIV. P. 26(0(3)(D) (revised on Dec. 1, 2015 to include parties "ask[ing] the court to include their
agreement in an order under Federal Rule of Evidence 502"); see also
supra notes 147-150 and
accompanying text. This solution addresses the situation in which a funding agreement was
signed before the case was first filed. It is important to note that fimders also may find pending
cases or cases that already have been filed. In addition, defense-side fimders often have to make a
decision regarding whether to find the defendant after the case has been filed, since the defendant
may not even be aware of the dispute until the case is filed. Cf Molot, supra note 23, at 378-439
(proposing defense-side fimding in the United States that would be similar to after-the-event
insurance in Europe); Bernardo M. Cremades, Jr., Third Party Litigation Funding: Investing in
Arbitration,TRANSNATV DisP. MGMT., Oct. 2011, at 16-25 (discussing several arrangements for
defense-side fimding in which the fimder is only paid if the defendant/respondent wins the case).
158. See FED. R. CIV. P. 16(a) ("[T]he court may order the attorneys and any unrepresented parties to
appear for one or more pretrial conferences ....
159. See FED. R. CIV. P. 16(b)(3)(B)(ii).
160. See FED. R. CIV. P. 16(b)(3)(B)(iv).
161. See FED. R. CIV. P. 16(b)(3)(B)(vi).
162. FED. R. CIV. P. 16(c)(2)(P).
163. See FED. R. CIV. P. 16(f)(1)(C).
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Under the existing Rule 16, the parties can make an agreement regarding
how the disclosure of the funding arrangement will be handled and whether
documents shared with or prepared by funders would be protected under either
the attorney-client privilege or the work-product doctrine.1 64 Such an agreement
may be memorialized in a discovery plan under Rule 26(o)(3).16' The parties are
most likely willing to make such an agreement when funders back both sides. If
the agreement is memorialized in a scheduling order, then the party or the party's
attorney could be sanctioned by the court for noncompliance. 66 While the
existing wording of Rule 16 provides a catchall that would cover third-party
funding,1 67 it would be clearer to revise the rule to add language referencing thirdparty funding to the lists under Rule 16(b)(3)(B) and Rule 16(c)(2). 68 If the
parties make no agreement under Rule 16 about the treatment of documents
disclosed to and prepared by the funder, then the foregoing discussion suggests
that the default position for federal courts regarding those documents should be
that they are privileged in the absence of an express waiver by the funded party.
2.

Arbitration: Evidentiary Disclosures and Privileges

Currently no rules of arbitration require disclosing the participation of a
third-party funder to the opposing party as a matter of general evidentiary
disclosure.1 69 The arbitrators, in consultation with the parties and in compliance
with the arbitration clause, govern all rules of evidentiary disclosure and

164. SeeAdvisory Committee on Civil Rules, supra note 75, at 91 (discussing additions to Rule 16(b)(3):
"The proposal also adds two subjects to the list of contents permitted in a scheduling order: the
preservation of ESI, and agreements reached under Evidence Rule 502. Parallel provisions are
added to the subjects for discussion at the parties' Rule 26(f) conference."); id at 96-97
(presenting the markup of the revisions to Rule 16 and the Committee Notes, which state, 'The
[scheduling] order also may include agreements incorporated in a court order under Evidence
Rule 502 controlling the effects of disclosure of information covered by attorney-client privilege or
work-product protection, a topic also added to the provisions of a discovery plan under Rule
26(0(3)(D).").
165. See supra note 164.
166. See FED. R. CIV. P. 16(f)(1)(C).
167. See supra note 161.
168. See FED. R. Civ. P. 16(b)(3)(B) (describing permitted contents of a scheduling order); FED. R.
CIV. P. 16(c)(2) (listing matters for consideration at a pretrial conference).
169. If the parties choose for the IBA Rules to apply to the arbitration, then the fimded party will be
required to disclose the identity of the fimder to the arbitrator. In turn, the arbitrator will be required
to disclose any conflicts of interest relating to the participation of the fimder to the arbitral institution
overseeing the arbitration or, if the arbitration is ad hoc, to the parties themselves. See supra note 98.
Outside of these circumstances, there are no rles requiring the finded party to notify the opposing
party regarding its use of third-party finding.
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privileges in a given arbitration proceeding.170 The arbitrators determine on a
case-by-case basis whether privileged information disclosed to a third-party
funder is admissible and whether the disclosure waived any applicable evidentiary
privileges. 71 Creating an arbitration rule that governs the effect of third-party
funding on the waiver of evidentiary privileges would infringe on the parties'
rights to choose--if they wish to do so-the evidentiary and privilege rules that
will apply to their arbitration proceedings, including those effecting the waiver of
privileges." 2

170. See, e.g., ARB. INST. STOCKHOLM CHAMBER COM. [SCC], 2010 ARBITRATION RULES at art.
26(1) (2010),
http://www.sccinstitute.con/media/40120/arbitrationrules eng webbversion.pdf
[http://perma.cc/STRZ-WQDT] [hereinafter SCC RULES] ('The admissibility, relevance,
materiality and weight of evidence shall be for the Arbitral Tribunal to determine."); id at art.
26(3) (tribunal may order the production of evidence relevant to the outcome of the case, which
would usually not be the third-party fimding agreement); HONG KONG INT'L ARB. CTR.
[HKIAC], ADMINISTERED ARBITRATION RULES at art. 22.2 (2013), http://www.hkiac.org
/en/arbitration/arbitration-rles -guidelines/hkiac-administered- arbitration -rles -2013
[http://perma.cc/WN4J-FSHL] [hereinafter HKIAC RULES] ('The arbitral tribunal shall
determine the admissibility, relevance, materiality and weight of the evidence, including whether
to apply strict rules of evidence."); INT'L CTR. FOR DISP. RESOL. [ICDR], INTERNATIONAL
DISPUTE RESOLUTION PROCEDURES at art. 20(6) (2014), https://www.icdr.org/icdr/faces/
i search/i nile/i nile detail? afrWindowId=exo0mv9ra 68& afrLoop=1768552008878792&do
c=ADRSTAGE2025301& afrWindowMode=0& adfctrl-state=exo0mv9ra 71
[https://
perma.cc/4X9N-FV9B] [hereinafter ICDR RULES] ('The tribunal shall determine the
admissibility, relevance, materiality, and weight of the evidence."); id at art. 22 ('The arbitral
tribunal shall take into account applicable principles of privilege, such as those involving the
confidentiality of communications between a lawyer and client. When the parties, their counsel,
or their documents would be subject under applicable law to different niles, the tribunal should, to
the extent possible, apply the same rule to all parties, giving preference to the rule that provides the
highest level of protection."); LONDON CT. OF INT'L ARB. [LCIA], LCIA ARBITRATION
RULES at art. 22.1(vi) (2014), http://www.lcia.org/Dispute Resolution Services/lcia-arbitrationniles-201 4 .aspx [http://perma.cc/98SB-HSYP]
[hereinafter LCIA RULES] (tribunal has the
authority "to decide whether or not to apply any strict rles of evidence [or any other rules] as to
the admissibility, relevance or weight of any material tendered by a party on any issue of fact
or
expert opinion; and to decide the time, manner and form in which such material should be
exchanged between the parties and presented to the Arbitral Tribunal"); SINGAPORE INT'L ARB.
CTR. [SIAC], ARBITRATION RULES OF THE SINGAPORE INTERNATIONAL ARBITRATION
CENTRE at art. 16.2 (2013), http://www.siac.org.sg/our-niles/nles/siac-nles-2013 [http:!!
perma.cc/F27W-VZHN] [hereinafter SIAC RULES] ('The Tribunal shall determine the
relevance, materiality and admissibility of all evidence. Evidence need not be admissible in law.");
id at art. 2 4 .1(p) (arbitral tribunal has the power to "determine any claim of legal or other
privilege").
171. See supra note 170.
172. In the absence of an agreement between the parties, the arbitrator would articulate evidentiary
parameters that are compatible with the parties' arbitration clause, the chosen niles of arbitral
procedure, and the mandatory procedural niles of the seat of arbitration. Cf supra note 109 and
accompanying text.
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B.

Judging Conflicts of Interest of the Decision Maker

1.

Litigation: Party Disclosure Statements to Judges

In order for a judge to check for financial conflicts of interest, the parties
must disclose to the judge their relevant corporate relationships.173 Fed. R. Civ.
P. 7.1 requires that corporate parties make disclosures about their corporate
ownership in case the presiding judge has a potential conflict of interest
mandating disqualification under 28 U.S.C. § 455 and the Code of Conduct for
United States Judges.174 Rule 7.1 was modeled after Federal Rule of Appellate
Procedure 26.1.175 The purpose of both Rule 7.1 and Appellate Rule 26.1 is to
provide financial disclosures to facilitate judicial recusal decisions in
circumstances where automatic financial interest disqualification is required
under 28 U.S.C. § 455.176 The Advisory Committee Notes to Rule of Appellate

Procedure 26.1 state that the rule represents a minimum disclosure requirement
and that courts can require additional information through a local rule.177

173. See 28 U.S.C. § 455 (2012); FED. R. CIV. P. 7.1; FED. R. AP.P. 26.1 advisory committee's notes
to 1989 amendment; JUDICIAL CONFERENCE, CODE OF CONDUCT FOR UNITED STATES

174.
175.
176.
177.

JUDGES CANON 3C(1)(c) (2014).
See supra note 173.
See FED. R. CIV. P. 7.1 advisory committee's notes to 2002 amendment.
See id.
See FED. R. APP. P. 26.1 advisory committee's notes to 1989 amendment ('The committee
believes that this rule represents minimum disclosure requirements. If a Court of Appeals wishes
to require additional information, a court is free to do so by local nile. However, the committee
requests the courts to consider the desirability of uniformity and the burden that varying circuit
rles creates on attorneys who practice in many circuits."); FED. R. APP. P. 26.1 advisory
committee's notes to 2002 amendment ("Rule 26.1(a) does not require the disdosure of all
information that could conceivably be relevant to a judge who is trying to decide whether he or
she has a "financial interest" in a case. Experience with divergent disclosure practices and
improving technology may provide the foundation for more comprehensive disclosure
requirements. The Judicial Conference, supported by the committees that work regularly with the
Code ofJudicial Conduct and by the Administrative Office of the United States Courts, is in the
best position to develop any additional requirements and to adjust those requirements as
technology and other developments warrant. Thus, Rule 26.1(a) has been amended to authorize
the Judicial Conference to promulgate more detailed financial disclosure requirementsrequirements that might apply beyond nongovernmental corporate parties. As has been true in
the past, Rule 26.1(a) does not forbid the promulgation of local rles that require disclosures in
addition to those required by Rule 26.1(a) itself. However, along with the authority provided to
the Judicial Conference to require additional disclosures is the authority to preempt any local
nilemaking on the topic of financial disclosure.").
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The influence of third-party funders raises concerns similar to that of
corporate influence, as both are types of nonparty related entities that may attempt
to exert control over the proceedings. In addition, the vast majority of third-party
funders are private companies, so disclosure is even more critical.178 Therefore, it
is appropriate to apply the purpose of the disclosure statement required for
corporate relationships to the disclosure of the identity of a participating thirdparty funder as well. The timing of the corporate disclosure-at the party's first
contact with the court, whether in person or in writing-is also the appropriate
timing for disclosing the identity of the third-party funder. 79 In addition, parties
must promptly file a supplemental disclosure if circumstances change, which
would be appropriate where a third-party funder begins to fund a pending case or
withdraws from an ongoing case."' Furthermore, courts have applied wideranging sanctions when a party persistently does not file the disclosure statement,
even after the court has directly requested the party to file the disclosure.8 The
threat of sanctions ensures that parties will make the required disclosures in a
timely fashion. 2
The Advisory Committee stated that Rule 7.1 does not mention thirdparty funders in its December 2014 report, which rejected the aforementioned
proposal to revise Rule 26.83 In light of the Advisory Committee's statement,

178. See Shannon, supra note 32, at 867, 912 n.286, and accompanying text (giving an example of how
difficult it is to get data and information from private third party funders).
179. See FED. R. Civ. P. 7.1(b)(1) ("[A party must] file the disclosure statement with its first
appearance, pleading, petition, motion, response or other request addressed to the court.").
180. See FED. R. Civ. P. 7.1(b)(2) ("[A party must] promptly file a supplemental statement if any
required information changes.").
181. See, e.g., Curtis v. Illumination Arts, Inc., No. C 12-0991 JLR, 2013 WL 1148802, at *2 (V.D.
Wash. Mar 19, 2013) (ordering the counsel for two noncomplying defendants to pay $500 for
failing to file the corporate disclosure statement and threatening to enter default judgments
against those defendants if the statement is not filed within 14 days); Medmarc Cas. Ins. Co. v.
Sterling & Dowling PC, No. 10-cv-694-JPG, 2010 WL 3747754, at *1 (S.D. Ill. Sept. 20,2010)
(threatening noncompliant party with dismissal of the case); Hanratty v. Watson, No. 10-cv-662JPG, 2010 WL 3522996, at *1 (S.D. Ill. Sept. 2, 2010) (threatening party with striking
appearance and jury demand); Feezor v. Big 5 Corp., No. CIV. 2:09-1909 WBS CMK, 2010
WL 308751, at *1-*3 (E.D. Cal. Jan. 15, 2010) (imposing modest monetary sanction on
nondisclosing defendant); Am. Gen. Life Ins. Co. v. Lawson Bros. Trucking Co., No. 08-cv103-DRH, 2008 WL 4899425, at *1 (S.D. I1. Nov. 13, 2008) (holding attorney-of-record in
contempt and directing a $100 per day fine to accrue against the attorney until the disclosure
statement was filed).
182. See, e.g., supra note 181.
183. See CAMPBELL, supranote 2, at 3 ("[Disclosure] will protect against unknown conflicts of interest
by ensuring judges have access to information, not provided by Rule 7.1 disclosures, identifying
third-party financing entities in which the judge may have an interest.").
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the Federal Rules should be revised to require that parties supported by thirdparty funding disclose to the judge the identity of their funder(s).184 Rule 7.1
explicitly orders only corporate parties to file a disclosure statement regarding
their shareholders and investors, but is silent regarding other types of parties.185
Funded parties may be natural persons or other noncorporate parties, so Rule 7.1
might not be the best place to address funded parties. Instead, a new Rule 7.2
should be adopted to require that any party-whether a natural person,
corporation, or otherwise-supported by a third-party funder must disclose the
identity of its third-party funder to the judge only, in camera, for reasons
discussed further below. Until such a revision is accomplished, judges can
implement a local rule requiring such disclosure in accordance with Rule 83 and
the spirit of the Advisory Committee Notes to Appellate Rule 26.1.186 The
purpose would be to notify the judge of the funder's participation so that he or
she may determine if any financial conflicts of interest exist.187 The Advisory
Committee Notes accompanying Rule 7.1 state that the disclosure is intended
to be very limited-only enough to notify the judge as to whether financial
conflicts exist.188 This disclosure will be particularly crucial if consumer
investment portfolios-such as pensions and mutual funds-begin to include

184. See JOHN H. BEISNER & GARY A. RUBIN, U.S. CHAMBER INST. FOR LEGAL REFORM,
STOPPING THE SALE ON LAWSuITS: A PROPOSAL TO REGULATE THIRD-PARTY
INVESTMENTS IN LITIGATION 14 (2012), http://www.instituteforlegareform.com/uploads
/sites/1/TPLF Solutions.pdf [http://perma.cc/LW77-RSFS] (suggesting that FED. R. CIv. P.
7.1 be revised to require parties to disdose third-party fimding to the judge); f CAMPBELL, supra
note 2, at 3.
185. See FED. R. CIv. P 7.1(a) (currently mandating that "[a] nongovernmental corporate party" must
file a disclosure statement; not referencing any other type of parties, such as natural persons or
unincorporated associations).
186. See supra note 177 and accompanying text.
187. See supranote 65.
188. See, e.g., FED. R. CIV. P 7.1, committee notes on 2002 rules ('The information required by Rule
7.1(a) reflects the 'financial interest' standard of Canon 3C(1)(c) of the Code of Conduct for
United States Judges. This information will support properly informed disqualification decisions
in situations that call for automatic disqualification under Canon 3C(1)(c). It does not cover all
of the circumstances that may call for disqualification under the financial interest standard, and
does not deal at all with other circumstances that may call for disqualification. Although the
disclosures required by Rule 7.1(a) may seem limited, they are calculated to reach a majority of the
circumstances that are likely to call for disqualification on the basis of financial information that a
judge may not know or recollect. Framing a rule that calls for more detailed disclosure will be
difficult. Unnecessary disclosure requirements place a burden on the parties and on courts.
Unnecessary disdosure of volumes of information may create a risk that a judge will overlook the
one bit of information that might require disqualification, and also may create a risk that
unnecessary disqualifications will be made rather than attempt to unravel a potentially difficult
question. It has not been feasible to dictate more detailed disclosure requirements in Rule 7.1(a).").
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third-party funding as an alternative investment.189 If third-party funding
becomes part of consumer investment portfolios, then individual investors who
invest in third-party funding companies could potentially be anyoneincluding judges, attorneys, or jurors. 90 In light of this, regulators may wish to
expressly prohibit judges from knowingly investing in litigation funding
companies. " '

Rule 7.1 does not state whether the disclosure statement must be served
on the opposing party.' At least one court has ruled that Rule 7.1 does not

189. If all judges in a particular jurisdiction would be disqualified on the basis of their consumer or
retirement investments having a connection to the imder, then the rule of necessity would
intervene to allow a conflicted judge to hear the case to ensure that a funded plaintiff would still
have a forum. See United States v. Will, 449 U.S. 200, 213 (1980) ("However, in the highly
unusual setting of these cases, even with the authority to assign other federal judges to sit
temporarily under 28 U.S.C. §§ 291-96, it is not possible to convene a division of the Court of
Appeals with judges who are not subject to the disqualification provisions of [28 U.S.C.] § 455.
It was precisely considerations of this kind that gave rise to the Rule of Necessity, a well-settled
principle at common law that, as Pollack [sic] put it, 'although a judge had better not, if it can be
avoided, take part in the decision of a case in which he has any personal interest, yet he not only
may but must do so if the case cannot be heard otherwise."'). Furthermore, potential jurors may
also have a connection to the inder through their consumer or retirement investments as well as
their potential status as a former imded litigant. See, e.g., Letter, supra note 130, at 2-3 (stating
that individual jurors may be shareholders of a imder). Ajudge who has been notified regarding
the participation of the imder under FED. R CIV. P. 7.1 can then determine whether it would be
appropriate to question the jurors under FED. R. CIV. P. 47(a) regarding their potential
connections to third-party imders. See FED. R CIV. P. 47(a) (authorizing "the court ...to
examine prospective jurors ... itself').
190. See, e.g., Jumpstart Our Business Startups (JOBS) Act, Pub. L. 112-106, 126 Stat. 306 (2012)
(amending Securities Exchange Act of 1934, 15 U.S.C. §§ 77-78, 7213, 7262 (2012)); see
generally Darian M. Ibrahim, Equity Crowvdfunding: A Marketfor Lemons?, 100 MINN. L. REV.
(forthcoming 2016),
http://papers.ssrn.com/sol3/papers.cfm?abstract id=2539786
[http://
perma.cc/Z8UV-6RA5] (discussing the implications of allowing retail investors to invest directly
in startups, which could indude litigation finance companies). A litigation finance company
called LexShares already invites so-called "accredited investors" (not retail investors) to invest in
litigation directly under the JOBS Act. See also How Does the JOBS Act Impact LexShares?,
LEXSHARES, https://lexshares.desLcom/customer/portal/artides/1543554-how-does-the-jobsact-impact-lexshares [https://perma.cc/2ZM8-8Q53] (last updated Aug. 6, 2014, 7:38 PM)
('The interests offered for sale through LexShares rely upon an exemption under Rule 506(c)
enabled by Title II of the JOBS Act which went effective on September 23, 2013. This
exemption permits an issuer to engage in general solicitation or general advertising of the
offering and selling of securities pursuant to Rule 506, provided that (1) all purchasers of the
securities are accredited investors and (2) the issuer takes reasonable steps to verify that such
purchasers are accredited investors.").
191. Cf supra note 188 (referencing "the 'financial interest' standard of Canon 3C(1)(c) of the Code of
Conduct for United States Judges" which requires disqualification of the judge in such
circumstances). The Author thanks Doug Rendleman for this suggestion.
192. See FED. R. CIV. P. 7.1 (discussing only the content and timing of the disclosure and saying
nothing about to whom the disdosure must or may be shared).
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require such service. 93 Conversely, at least one observer of the third-party
funding industry has proposed amending the Federal Rules of Civil Procedure
to include a requirement that funding relationships be disclosed to the
opposing party. 94 The argument that funding should be disclosed to the other
side rests on the assumption that a secretly funded party may have a tactical
advantage in the litigation.19
Tactical advantages are not a compelling reason, however, for disclosing
funding to the other side. Parties have all sorts of tactical advantages in litigation
for which disclosure is not required simply in the name of leveling the playing
field. The source of funding-whether from a third-party funder or otherwiseis not discoverable information because the participation of the funder is not
relevant or material to the merits of the case. 96 Furthermore, the Advisory
Committee Note to Rule 26(a)(1)(A)(iv) also supports not requiring disclosure of
third-party funding arrangements to the opposing side under the proposed new
Rule 7.2.197

In sum, required disclosure under the proposed new Rule 7.2 should be
limited to disclosure of the identity of any third-party funder to the judge in
camera at the time of the party's first appearance in or communication with the
court. If a funder enters or withdraws from a pending case, the new Rule 7.2
should require the funded party to notify the judge of this changed circumstance
by copying the existing language of Rule 7.1(b)(2) to the new Rule 7.2.9 The
judge should not share this information with the opposing party because neither
Rule 7.1 nor Rule 26(a)(1)(A)(iv) require such a disclosure. 99 If there is a
financial conflict of interest, the judge will recuse himself or herself and the other
side does not need to know the reason.2"' This disclosure is enough to prevent
the situation in which a later conflict of interest requires the judge to recuse
herself or a losing party challenges the final judgment on the same basis,2"1 yet
193. See, e.g., Plotzker v. Lamberth, Civil No. 3:08cv00027, 2008 WL 4706255, at *12 (W.D. Va.
Oct. 22, 2008) (holding that service is not required because the statements are only to assist judges
in determining whether they must be disqualified from hearing the case).
194. See supranotes 6, 130, and accompanying text.
195. See id.
196. See supranote 131 and accompanying text.
197. See supra Part II.A1 (examining the Advisory Committee Note and explaining why third-party
finding agreements are not required to be disdosed as insurance under Rule 26(a)(1)(A)(iv)).
198. See supra notes 124, 180 and accompanying text.
199. See id.
200. The "nile of necessity" will ensure that the case will be heard if all judges in a given jurisdiction or
court have a relationship to the funder. See supra note 189.
201. See supra notes 65 and 200.
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does not go so far as to create a situation where parties are required to disclose
their funding sources to each other beyond the intended scope of Rule
202
26(a) (1)(A)(iv).
Furthermore, disclosure of the identity of the funder to the judge is
sufficient. The actual terms of the funding arrangement need not be disclosed,
unless special circumstances are involved. 20 3 The purpose of the disclosure is to
avoid additional costs by identifying judicial conflicts of interest early on, rather
than have a party pursue a case through to a judgment and have it be challenged
because of undisclosed conflicts of interest. 204 The identity of the funder is key
205
for determining conflicts of interest, not the terms of the funding arrangement.
At least one observer has suggested that a particularly unscrupulous funder could
try to fund both sides of a case in order to hedge its investment.2 6 Under the
proposed new Rule 7.2, since all funded parties would have a duty to disclose the
identity of their funders to the judge, the judge would learn whether the same
funder is funding more than one side of the case. In that specific situation, given
the potential for a single funder to secretly manipulate both sides of a case to
achieve a certain outcome, the judge could rightly notify both funded parties about
the identity of their common funder. In essence, the proposed new Rule 7.2
strikes a delicate and necessary balance between the court's interest in gleaning
critical financial information and the funded party's interest in preserving its
litigation strategy.
2.

Arbitration: Arbitrator Disclosure Statements to Parties

One of the major distinctions between litigation and arbitration is that
arbitrators go through a two-step process of nomination and confirmation before
they see any of the documents filed in the case, whereas the plaintiff in litigation
cannot typically vet the judge before filing the case with the court. The two-step
process for appointing arbitrators gives parties and arbitral institutions the
opportunity to detect potentially problematic conflicts of interest before the case

202. See supra note 124 and accompanying text.
203. Special circumstances might occur, for example, if the case involves a party for whom the judge
would have to approve any settlement (e.g., a minor), a class action under FED. R. CIV. P. 23, an
assessment of the funded party's resources relating to a discovery request or order under FED. R.
CIV. P. 26, or a winning fimded party's request for attorney's fees under FED. R. CIV. P. 54.
204. See supranote 65 and accompanying text.
205. See id.
206. This observation was made by a participant at the Washington and Lee Roundtable on ThirdParty Funding of Litigation and Arbitration from November 7-8 in 2013.
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has gone too far into the merits and before the parties have spent significant funds
on the case. 7 The nomination and confirmation process seeks to identify
potential independence and impartiality issues, which parties can either waive (in
most instances) or use to disqualiy the arbitrator from consideration on that
particular case.208 Alternatively, a potential arbitrator could simply decline to be
appointed in lieu of providing the requested information. A similar procedure
exists to some extent for judges when one of the parties is a corporate entity that
must file a disclosure statement under Federal Rule 7.1. The main difference is

207. See, e.g., Jennifer A. Trusz, Note, Full Disclosure? Conflicts of Interest Arising From Third-Party
Funding in InternationalCommercialArbitration, 101 GEO. L.J. 1649, 1666-67 (2013) (discussing
the procedure for disqualifying a potential arbitrator or challenging a sitting arbitrator under the
major rules for international commercial arbitration). While parties generally have contractual
freedom in arbitration, for arbitrations administered by an arbitral institution, parties cannot
contract around the arbitral institution's rules regarding checking whether arbitrators have
conflicts of interest. Parties can feel free to waive most (but not all) types of disclosed conflicts,
however, and accept the arbitrator anyway. For ad hoc arbitrations, however, the parties would
determine the suitability of their arbitrators themselves and may (imprudently) decide not to check
for conflicts of interests.
208. See, e.g., SCC RULES, supra note 170, at art. 14(2)-(3) (potential arbitrator must disclose "any
circumstances which may give rise to justifiable doubts as to his/her impartiality or independence"
and has an ongoing obligation to disclose any such circumstances that arise during the course of
the arbitration); HKIAC RULES, supra note 170, at art. 11.1 ("An arbitral tribunal confirmed
under these Rules shall be and remain at all times impartial and independent of the parties."); id.
at art. 11.4 (explaining that potential arbitrator must "disdose any circumstances likely to give rise
to justifiable doubts as to that person's impartiality or independence" and has an ongoing
obligation to disclose any such circumstances that arise during the course of the arbitration);
ICDR RULES, supra note 170, at art. 13(2)-(3) (explaining that potential arbitrator must
"disclose any circumstances that may give rise to justifiable doubts as to the arbitrator's
impartiality or independence and any other relevant facts the arbitrator wishes to bring to
the attention of the parties" and has an ongoing obligation to disclose any such circumstances or
facts that arise during the course of the arbitration); INT'L CHAMBER OF COM. [ICC], INT'L
CT. OF ARB., RULES OF ARBITRATION at art. 11(2)-(3) (2012) [hereinafter ICC RULES],
http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/icc-nes-ofarbitration [http://perma.cc/Q2K-W2YW] (explaining that potential arbitrator must "disclose
in writing to the Secretariat any facts or circumstances which might be of such a nature as to call
into question the arbitrator's independence in the eyes of the parties, as well as any circumstances
that could give rise to reasonable doubts as to the arbitrator's impartiality" and has an ongoing
obligation to disclose any such circumstances that arise during the course of the arbitration);
LCIA RULES, supra note 170, at art. 5.4-5.5 (explaining that potential arbitrator must disclose
"any circumstances currently known to the candidate which are likely to give rise in the mind of
any party to any justifiable doubts as to his or her impartiality or independence" and has an
ongoing obligation to disclose any such circumstances that arise during the course of the
arbitration); SIAC RULES, supra note 170, at art. 10.4-10.5 (explaining that potential arbitrator
must disclose "any circumstance that may give rise to justifiable doubts as to his impartiality or
independence as soon as reasonably practicable" and has an ongoing obligation to disclose any
such circumstances that arise during the course of the arbitration).
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the timing. The judge is already in place at the time of the Rule 7.1 filing, so the
appropriate course of action in the event of a conflict of interest would be for the
judge to recuse herself.2 9 There is also the rule of necessity, which requires that if
all judges in a particular jurisdiction would be disqualified for the same reason,
then any judge can hear the case.210
In order to limit disruption and cost to the parties, ideally, any conflicts of
interest relating to the funder's involvement should be addressed before the
arbitrator accepts the appointment.21 ' Otherwise, the arbitrator maybe challenged,
and if the challenge is successful, the arbitrator must be replaced-increasing time,
cost, and inconvenience to the parties in a dispute.212 Thus, the arbitrator should
disclose connections, if any, that he or she has to the third-party funder in the
case prior to the arbitrator's confirmation.213
One source of guidance regarding arbitrator disclosure obligations is the
IBA's revised Guidelines on Conflicts of Interest in International Arbitration,
which took effect on November 28, 2014.214 These guidelines are not mandatory
in any arbitration proceedings; parties or arbitrators can choose to reference them
or ignore them altogether. The IBA revised several of its guidelines to require
arbitrators to disclose their connections with third-party funders in order to check
for potential conflicts of interest. 215 Likewise, the IBA revised one of its
209.
210.

See supra note 65.
See supra note 189.

211. See Trusz, supra note 207, at 1652 ("Because of the potential disruption of the arbitration and the
possibility of annulment, nonrecognition, and nonenforcement of the award, conflicts of interest
should be addressed prior to the appointment of the arbitrator.").
212. See, e.g., SCC RULES, supra note 170, at art. 15(1) (explaining that sitting arbitrator may be
challenged "if circumstances exist which give rise to justifiable doubts as to the arbitrator's
impartiality or independence"); HKIAC RULES, supra note 170, at art. 11.6 ("Any arbitrator may
be challenged if circumstances exist that give rise to justifiable doubts as to the
arbitrator's impartiality or independence...."); ICDR RULES, supra note 170, at art. 14(1) ("A
party may challenge an arbitrator whenever circumstances exist that give rise to justifiable doubts
as to the arbitrator's impartiality or independence."); ICC RULES, supra note 208, at art. 14(1)
(explaining that a sitting arbitrator may be challenged "for an alleged lack of impartiality or
independence, or otherwise"); LCIA RULES, supra note 170, at art. 10.1 (explaining that sitting
arbitrator may be challenged if "circumstances exist that give rise to justifiable doubts as to
that arbitrator's impartiality or independence"); SIAC RULES, supra note 170, at art. 11.1
("Any arbitrator may be challenged if circumstances exist that give rise to justifiable doubts
as to the arbitrator's impartiality or independence .....
213. See infra notes 214-217 and accompanying text.
214. See IBA GUIDELINES, supra note 98.
215. See id at General Standard 6; the Explanation to General Standard 6; the Waivable Red List § 22.3;
the Orange List §§ 3.22, 3.4.3, and 3.4.4 (requiring an arbitrator to disclose its connections to thirdparty finders, defined as entities with a "direct economic interest in the award to be rendered in the
arbitration").
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guidelines to require funded parties to disclose the identity of their third-party
funder to the arbitrator.2 16 The explanatory statement to one of the guidelines
defines a third-party funder as "any person or entity that is contributing funds, or
other material support, to the prosecution or defence [sic] of the case and that has
a direct economic interest in, or a duty to indemnify a party for, the award to be
217
rendered in the arbitration."
As such, arbitral institutions and rules may wish to borrow or reference the
IBA's definition of third-party funder in their instructions for post-nomination
arbitrator disclosures, so that nominated arbitrators will know what type of
relationships to disclose-even if the parties have not agreed to use the IBA
Rules. 21 Similarly, the arbitrator needs to know about the third-party funder's
involvement in order to disdose any potential conflicts of interest. Thus, arbitral
institutions should require parties to disclose the identity of their third-party
funders to their arbitrator. 219 This identity disclosure is particularly critical in
arbitration because of the so-called "double hat problem," where an attorney can
serve as counsel in one case and as an arbitrator in another case, both of which
might be funded by a third-party funder.22 ' Thus, arbitration rules should be
216. See id.at General Standard 7(a) (requiring a imded party to disclose its connection to a thirdparty imder, defined as an entity with a "direct economic interest in... the award to be rendered
in the arbitration").
217. Id.at Explanation to General Standard 6(b) ('Third-party imders and insurers in relation to the
dispute may have a direct economic interest in the award, and as such may be considered to be the
equivalent of the party. For these purposes, the terms 'third-party imder' and 'insurer' refer to any
person or entity that is contributing ims, or other material support, to the prosecution or defence
[sic] of the case and that has a direct economic interest in, or a duty to indemnify a party for, the
award to be rendered in the arbitration."). Note that it is unclear whether defense-side imding
would have to be disclosed based on this definition because the defense side funder may not have a
direct economic interest in the award or a duty to indemnify the losing respondent.
218. See id.
at Explanation to General Standard 6(b).
219. See Trusz, supra note 207, at 1652 (discussing how an arbitrator cannot disclose a connection with
a third-party imder unless the arbitrator is made aware of the imder's participation in the case).
It is important to note that if the imder is paying fees to the arbitral institution directly on the party's
behalf, then of course, the arbitral institution would already be aware of the imder's participation. In
such a circumstance, the institution could prompt the arbitrator to check for conflicts of interest if the
party does not disdose to the arbitrator the imder's identity. If imder is not making payments
directly to the arbitral institution, however, then the procedural rules should be revised to require
disclosure of the identity of the imder to the arbitral institution.
220. See, e.g., Dennis H. Hranitzky & Eduardo Silva Romero, The Double Hat' Debate in
InternationalArbitration: Should Advocates and Arbitrators Be in Separate Bars? N.Y. L.J. (June
14, 2010), http://www.dechert.com/files/Publication/14aalb72-6ec3-4dc2-9f79-0148c2f853b2/
Presentation/PublicationAttachment/fel53aSd-clOa-44c9-bgc9-005e1 19a4fd4/070101031
Dechert.pdf [http://perma.cc/LP2R-RPGL] ("It is commonplace in international arbitration, as
in most domestic arbitration in the United States, for experienced practitioners who actively
represent parties before arbitral tribunals to serve as arbitrators in other cases. Indeed, it is not
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amended to add a third-party funding disclosure rule similar to the proposed new
Rule 7.2.21 Such an arbitration rule would require a funded party to disclose the
identity of its third-party funder to the arbitrator. 2 This would enable the
223
arbitrator to make the appropriate disclosures to avoid conflicts of interest.
Going one step further, at least one scholar has proposed changing international
arbitration rules to address arbitrator conflicts of interest within the existing
224
institutional arbitration rules.
Except for mandatory disclosures relating to conflicts of interest,
arbitrators have wide latitude to tailor the proceedings to the parties' needs,
which may include choosing to ignore the participation of a third-party
funder. 22' For example, arbitral tribunals generally refrain from allowing

221.
222.

223.
224.

225.

unusual for an individual to represent a party in an arbitration administered by one of the larger
international institutions ...and at the same time serve as an arbitrator in another matter
administered by the same institution. In recent years, this practice has come under fire from
practitioners and parties alike, resulting in calls for new rules prohibiting counsel who represent
parties in arbitrations from serving as arbitrators in other cases.").
See supra Part II.B.1 (proposing a new FED. R. CIV. P. 7.2).
See supra Part II.B.1. For an example of an arbitral tribunal ordering a party to make such a
disclosure, see Procedural Order No. 3, Muhammet Qap v. Turkmenistan, ICSID Case No.
ARB/12/6 (granting the respondent's request for an order requiring the daimants to disclose
whether they had entered into a third party finding arrangement and, if so, the terms of the
arrangement).
See supra note 215.
See Trusz, supra note 207, at 1652 ('The four-prong proposal begins with a duty by the arbitrator
to disclose any past and current relationships with third-party funders to the institution. Second,
the arbitral rules should provide that any party receiving outside finding must disdose to the
institution that relationship and any potential conflicts involving the third-party finder. Third, the
arbitral rules should require automatic review of potential third-party finding conflicts that are
triggered by the party's disclosure of a finding relationship. The institution would be required to
keep all finding information confidential. Finally, in order to incentivize third-party fimders to
disclose the relationship, the arbitral rules should provide that such relationships cannot be
considered in tribunal decisions for awards on costs or security for costs. The proposal is then
slightly modified to adapt to ad hoc arbitration under the UNCITRAL Rules."); see alsoMarc J.
Goldstein, Should the Real Parties in Interest Have to Stand Up?-Thoughts About a Disclosure
Regime for Third-PartyFundingin InternationalArbitration,8 TRANSNAT'L DISP. MGMT., Oct.
2011, at 4, 8 (suggesting that institutions could "require parties and counsel to disclose the
identity of any financer involved, and require arbitrator nominees to disclose to the institution
the identity of any financers with whom they or their law firms have relationships" so that if a
conflict of interest exists, "the institution could decline to confirm the arbitrator, without
disclosure of the reasons to the parties").
See, e.g., HKIAC RULES, supra note 170, at art. 13.1 ("Subject to these Rules, the arbitral tribunal
shall adopt suitable procedures for the conduct of the arbitration in order to avoid unnecessary
delay or expense, having regard to the complexity of the issues and the amount in dispute, and
provided that such procedures ensure equal treatment of the parties and afford the parties
a reasonable opportunity to present their case."); id.at art. 13.5 ('The arbitral tribunal and the
parties shall do everything necessary to ensure the fair and efficient conduct of the arbitration.");
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the revelation of a third-party funder to sway their decision in awarding
costs or ordering security for costs.226 If, however, an arbitral tribunal did
decide to consider the participation of the third-party funder, then it would
have the power to allocate costs for or against a particular party on that
basis.227 Whether the funder pays the costs or sanctions levied against the

ICDR RULES, supra note 170, at art. 20(1) ("Subject to these Rules, the arbitral tribunal may
conduct the arbitration in whatever manner it considers appropriate, provided that the parties are
treated with equality and that each party has the right to be heard and is given a fair opportunity
to present its case."); ICC RULES, supra note 208, at art. 22(1)-(2) ('The arbitral tribunal and the
parties shall make every effort to conduct the arbitration in an expeditious and cost-effective
manner, having regard to the complexity and value of the dispute. In order to ensure effective case
management, the arbitral tribunal, after consulting the parties, may adopt such procedural
measures as it considers appropriate, provided that they are not contrary to any agreement of the
parties."); LCIA RULES, supra note 170, at art. 14.4(1) (explaining that arbitral tribunal has "a
duty to adopt procedures suitable to the circumstances of the arbitration, avoiding unnecessary
delay and expense, so as to provide a fair, efficient and expeditious means for the final resolution of
the parties' dispute"); id. at art. 14.5 ("The Arbitral Tribunal shall have the widest discretion to
discharge these general duties, subject to such mandatory law(s) or rules of law as the Arbitral
Tribunal may decide to be applicable; and at all times the parties shall do everything necessary
in good faith for the fair, efficient and expeditious conduct of the arbitration, including the
Arbitral Tribunal's discharge of its general duties."); SIAC RULES, supra note 170, at art. 16.1
("The Tribunal shall conduct the arbitration in such manner as it considers appropriate, after
consulting with the parties, to ensure the fair, expeditious, economical and final determination
of the dispute.").
226. See, e.g., Trusz, supra note 207, at 1677-79 (discussing arbitral tribunals declining to consider the
participation of a third-party fimder when awarding costs or ordering security for costs, although
some fimders choose to incorporate security for costs into their business arrangements as a matter
of good governance or cost of doing business).
227. See, e.g., SCC RULES, supra note 170, at art. 43(5) ("Unless otherwise agreed by the parties, the
Arbitral Tribunal shall, at the request of a party, apportion the Costs of the Arbitration between
the parties, having regard to the outcome of the case and other relevant circumstances.") (emphasis
added); id. at art. 44 ("Unless otherwise agreed by the parties, the Arbitral Tribunal may in the
final award upon the request of a party, order oneparty topay any reasonablecosts incurredby another
party, including costs for legal representation,having regard to the outcome of the case and other
relevant circumstances.") (emphasis added); HKIAC RULES, supra note 170, at art. 24 ('The
arbitral tribunal may make an order requiring a party to provide security for the costs of the
arbitration."); id. at art. 33.2 ('The arbitral tribunal may apportion all or part of the costs of the
arbitration referred to in Article 33.1 between the parties if it determines that apportionment is
reasonable, taking into account the circumstances of the case."); iii at art. 33.3 ("With respect to
the costs of legal representation and assistance.., the arbitral tribunal, taking into account the
circumstances of the case, may direct that the recoverable costs of the arbitration, or any part of
the arbitration, shall be limited to a specified amount."); ICDR RULES, supra note 170, at art.
20(7) ('The arbitral tribunal may allocate costs, draw adverse inferences, and take such additional
steps as are necessary to protect the efficiency and integrity of the arbitration."); iii at art. 34 ('The
arbitral tribunal shall fix the costs of arbitration in its award(s). The tribunal may allocate such
costs among the parties if it determines that allocation is reasonable, taking into account the
circumstances of the case."); ICC RULES, supra note 208, at art. 37(3) ("At any time during the
arbitral proceedings, the arbitral tribunal may make decisions on costs, other than those to be fixed
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funded party or its legal counsel is a separate issue usually addressed in the
terms of the funding agreement.2 28 Regardless, arbitrators have the power
within the relevant procedural rules to take the funder's participation into
account when allocating costs.229
C. Judging Cost Allocation and Sanctions
1.

Litigation: Fee Shifting, Sanctions, and Class Action Litigation

Since funders pay the attorney's fees, filing fees, evidentiary fees, and other
costs upfront, many questions arise over whether the funder's participation
should affect the allocation of costs, if at all. Should the funder pay the penalty
for conduct by the funded party or its attorney that leads to court-ordered
sanctions under Rule 11 or Rule 37? Should the funder be reimbursed if the
funded party is entitled to reimbursement of attorney's fees under Rule 54?
Should the funder of a successful class action receive a portion of the judiciallyapproved attorney's fees under Rule 23? This Subpart addresses the impact of
third-party funding on fee shifting, sanctions, and class action litigation.

by the Court, and order payment."); id.
at art. 37(5) ("In making decisions as to costs, the arbitral
tribunal may take into account such circumstances as it considers relevant, including the extent to
which each party has conducted the arbitration in an expeditious and cost-effective manner.");
LCIA RULES, supra note 170, at art. 25.1(i)-25.2 (explaining that arbitral tribunal has the power
"to order any respondent party to a daim or cross-claim to provide security for all or part of the
amount in dispute, by way of deposit or bank guarantee or in any other manner," to order a "crossindemnity," and to order "security for Legal Costs and Arbitration Costs"); id at art. 28.2 (CThe
Arbitral Tribunal shall decide the proportions in which the parties shall bear such Arbitration
Costs."); id.
at art. 28.3 ('The Arbitral Tribunal shall also have the power to decide by an award
that all or part of the legal or other expenses incurred by a party (the 'Legal Costs') be paid by
another party."); id.at art. 28.4 ('The Arbitral Tribunal shall make its decisions on both
Arbitration Costs and Legal Costs on the general principle that costs should reflect the parties'
relative success and failure in the award or arbitration or under different issues, except where it
appears to the Arbitral Tribunal that in the circumstances the application of such a general
principle would be inappropriate under the Arbitration Agreement or otherwise."); see also
Galagan & Zivkovic, supra note 55 (discussing the effect of the third-party funding on adverse
costs awards); SIAC RULES, supra note 170, at art. 24.1(k)-(1) (tribunal may order a party to pay
security for costs or security for all or part of the amount in dispute); id at art. 31.1 ("Unless the
parties have agreed otherwise, the Tribunal shall determine in the award the apportionment of the
costs of the arbitration among the parties."); id.
at art. 33.1 ('The Tribunal shall have the authority
to order in its award that all or a part of the legal or other costs of a party be paid by another
party.").
228. See infra note 245 and accompanying text.
229. See supra note 227.
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Rule 54(d)(2)(B)(iv) requires that, in order for a winning party to recover
attorney's fees, the party must "disclose, if the court so orders, the terms of any
agreement about fees for the services for which the claim is made. '230 The language
"ifthe court so orders" highlights that the judge must decide whether any such fee
agreement must be divulged. 1 Since the essence of the funding agreement is to
pay the cost of attorney's fees, the funding agreement is an agreement mainly about
fees for the services for which the daim is made. 32 Thus, a winning funded party
seeking reimbursement for attorney's fees can be required to disdose the existence
of the funding arrangement, if the court so orders, in order to recover those
attorney's fees.23 Enforcement of this requirement could be accomplished under
the existing language of Rule 54(d)(2)(B)(iv) or by revising the rule to append the
phrase "including third-party funding" to the end of the sentence. Local rules may
also supply specific requirements regarding the disdosure of the third-party
funding agreement in the context of a daim for attorney's fees.234
In addition to making the winning party whole, an award of attorney's fees
is commonly used to sanction a party. 235 The fundamental question with regard
to sanctions is whether a funder should be liable for sanctions imposed on the
funded party, or the funded party's attorney, if the funder directed or condoned
the sanctioned conduct. Sanctioning the party or its attorneys increases the
litigation CoSTS.2 6 Those costs may be borne by the funder under the terms of
the funding arrangement if the sanctioned action was within the bounds of the
funding arrangement. 2 7 Regardless, as currently worded, Rules 11 and 37 likely

230.
231.
232.
233.

FED. R. CIV. P. 54(d)(2)(B)(iv).
Seeid.
See id.
See id.

234. See FED. R. Civ. P. 54(d)(2)(D) ("By local rule, the court may establish special procedures to
resolve fee-related issues without extensive evidentiary hearings.").
235. See, e.g., CAMPBELL, supranote 2, at 6 (referring to FED. R. CIV. P. 68, which currently provides
for the plaintiff to pay the defendant's attorney fees if the plaintiff rejects the defendant's
settlement offer and then fails to obtain a better judgment).
236. Sanctions normally involve a payment of a fee. If not, the nonmonetary sanction often delays
the sanctioned attorney's litigation strategy, which indirectly increases the litigation costs. The
fimder may have to pay the fee or the increased litigation costs depending on the terms of the
finding contract.
237. Cf Shannon, supra note 32, at 875 n.71, 880 n.101, 891 n.178-79, and accompanying text
(mentioning that the fimding agreement would likely state which types of costs the funder may
cover, including attorney fees and "loser pays" costs, which may also include sanctions, depending
on the wording of the agreement).
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do not reach third-party funders directly, but rather indirectly by punishing the
funded party or its attorney and incurring additional costs for the funder.78
Rule 11 sanctions misconduct relating to papers presented to or filed with
the court.239 Rule 11(c)(1) authorizes a court to sanction attorneys, law firms, or
parties; the rule does not list any other persons.240 Funders take no direct action
in court and make no representations to the court, so Rule 11 should not be
revised to apply to funders.241 The Advisory Committee Notes state that, in
appropriate circumstances, courts may impose sanctions on the person-other
than the party or attorney-found to be responsible for the violation of Rule
11 " This could apply directly to the funder if there were proof that the funder
directed the action or if the funder takes a very active role in the litigation. The
funder's actions, however, would have to be directly tied to the paper or
document in question.243 There has been at least one case in which the funder
exercised so much control that the court treated the funder as a party for the
purpose of cost allocation but not for sanctions under Rule 11." The funding
agreement may address payment for monetary sanctions and would probably
govern the disposition of sanctions-related issues that may arise between funders
238. See supra note 237.
239. See FED. R. CIV. P. 11(a) (stating that if a paper is not signed, "[t]he court must strike an
unsigned paper unless the omission is promptly corrected after being called to the attorney's or
party's attention); FED. R. CIV. P. 11(b) (stating that "an attorney or unrepresented party certifies
that to the best of the person's knowledge, information, and belief," the "pleading, written motion,
or other paper" presented to the court meets the four conditions listed in the nile).
240. See FED. R. CIV. P. 11(c)(1) ("[T]he court may impose an appropriate sanction on any attorney,
law firm, or party that violated the rule or is responsible for the violation.").
241. The sole exception is if the funder has taken an assignment of the daim and is the named party in
the dispute. See supra notes 17, 21, 46, 129, 133, and accompanying text for a primer on the
implications of third-party fimding arrangements involving assignment.
242. See FED. R. CIv. P. 11 advisory committee's note to 1993 amendments ('When appropriate, the
court can make an additional inquiry in order to determine whether the sanction should be imposed
on such persons, firms, or parties either in addition to or, in unusual circumstances, instead of the
person actually making the presentation to the court. For example, such an inquiry may be
appropriate in cases involving governmental agencies or other institutional parties that frequently
impose substantial restrictions on the discretion of individual attorneys employed by it.").
243. See FED. R. CIV. P. 11(a) (stating that if a paper is not signed, "[t]he court must strike an
unsigned paper unless the omission is promptly corrected after being called to the attorney's or
party's attention."); FED. R. CIV. P. 11(b) (stating that "an attorney or unrepresented party
certifies that to the best of the person's knowledge, information, and belief," the "pleading, written
motion, or other paper" presented to the court meets the four conditions listed in the nile).
244. See Abu-Ghazaleh v. Chaul, 36 So. 3d 691, 693-94 (Fla. Dist. Ct. App. 2009) (holding that the
third-party fimder was a "party" under Florida law for allocating costs, because the funder had
substantially "controlled" the litigation); see also Letter, supra note 130, at 6. The vast majority of
fimders are very carefil not to control the litigation in order to avoid causing attorneys to violate
the rules of professional conduct, so Abu-Ghazaleh is considered an outlier.
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and funded parties.24 As such, the court may consider the participation of the
funder if the court wishes to take into account the financial status of the funded
party or its attorney when assessing monetary sanctions against them.246
Rule 37 similarly governs sanctions for failure to cooperate with discovery
requests.247 Rule 37 authorizes sanctions on a deponent,24 a witness, a party, an
officer or employee of a party, or a party's attorney; the rule does not list any other
persons.249 Thus, like Rule 11, the wording of Rule 37 does not contemplate
sanctioning a third-party funder. The funder does not participate directly in
discovery, so it would be inappropriate to revise Rule 37 to authorize sanctioning
the funder directly.2"' Even if the opposing party can demonstrate that the fault
lies with the funder-for example, if the party cannot perform certain discovery
functions due to the funder's refusal to pay for a particular document production
or witness travel-the court could not issue sanctions directly against the funder
according to the current wording of the Rule 37.2"' Indeed, since funders do not
present documents, signed papers, testimony, or other evidence to the court, it is
unnecessary to revise Rule 11 or Rule 37 to include direct sanctions on funders." 2
In addition, it would likely be very difficult to prove that the funder is directly at
fault and may require additional discovery that would needlessly increase the time
and cost of the litigation for the parties. As mentioned above, the funding
agreement may address payment for monetary sanctions and would probably
govern the disposition of sanctions-related issues that arise between funders and
funded parties or their attorneys.2" 3

245.
246.
247.
248.
249.

250.
251.
252.
253.

Cf supra note 237 and accompanying text.
Cf id.
See FED. R. CIV. P. 37.
A deponent is the person who testifies during a deposition. See Deponent, BLACK'S LAW
DICTIONARY (10th ed. 2014).
See FED. R. Civ. P. 37(b)(1) (sanctioning a "deponent"); FED. R. CIV. P. 37(b)(2)(A)
(sanctioning "a party's officer, director or managing agent-or a witness designated under Rule
30(b)(6) or 31(a)(4)"); FED. R. CIV. P. 37(b)(2)(B) (sanctioning "a party"); FED. R. CIV. P.
37(b)(2)(C) (requiring a "disobedient party, the attorney advising that party, or both to pay the
reasonable expenses, including attorney's fees, caused by the failure"); FED. R. Civ. P. 37(c)(1)
(sanctioning "a party"); FED. R. CIV. P. 37(c)(2) (sanctioning "a party"); FED. R. CIV. P.
37(d)(1)(A)(i) (sanctioning "a party or a party's officer, director, or managing agent-or a person
designated under Rule 30(b)(6) or 31(a)(4)"); FED. R. CIV. P. 37(f) (sanctioning "a party or its
attorney").
See supra note 249.
Cf id.
See supra note 251.
See supra note 237 and accompanying text.
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Finally, there is a potential for third-party funding to have an impact on
class actions, although class actions are generally not a very attractive market for
funders in the United States. Rule 23 governs class action proceedings. 2 4 Courts
already have complete control over awarding attorney's fees in the class action
context.25 5 While funders in other jurisdictions frequently fund the class itself,
funders in the United States have shied away from directly funding the class
representative for a variety of reasons that are beyond the scope of this Article.25 6
More commonly, funders lend money to plaintiff-side, class action law firms,
rather than fund the class of plaintiffs directly.2 7 Given the extensive judicial
oversight over class actions-including the approval of class certification, class
counsel, settlement proposals, and attorney's fees-there is not yet a need to
revise the class action rule to take into account third-party funding.
Hypothetically, if a funder decided to directly fund a plaintiffs dass action,
then Rule 23(h), in conjunction with Rule 54(d)(2)(C), would govern the
recovery of attorney's fees should the funded plaintiffprevail. 2 ' Regardless of the
structure of the arrangement, the funder has actually paid the litigation costs,
including the attorney's fees. 9 In such a case, having the entire amount of the
attorney's fees awarded solely to the law firm would entitle the third-party funder to

254. See FED. R. CIV. P. 23.
255. See FED. R. CIV. P. 23(g)(1)(D) (stating that courts have the discretion to "award... attorneys
fees or nontaxable costs under Rule 23(h)").
256. See, e.g., NIEUWVELD & SHANNON, supra note 12, at 74-84 (discussing fimding of class and
group actions in Australia), 120-21 (mentioning that fimding agreements made directly with
plaintiffs in class action litigation are not prevalent in the United States.), 180-81 (discussing fimding
under the "Class Action Act" in the Netherlands), 185-86 (discussing class action funding in
Canada). Some fimders have fimded plaintiffs side dass action law firms. See, e.g., Engstrom,
Re-Re-Financing,supra note 17. Instances of dass arbitration in the United States are relatively
rare, but the American Arbitration Association (AAA) has administered some dass arbitrations
under its "Supplementary Rules for Class Arbitration." See also AM. ARBITRATION ASS'N,
SUPPLEMENTARY

RULES

OF

CLASS

ARBITRATIONS

(2003),

https://www.adr.org/

aaa/ShowPDF?url=/cs/groups/commercial/documents/document/dgdf/mdaO/~edisp/adrstg9041
29.pdf [https://perma.cc/89RD-2VSX] (last visited Dec. 17, 2015); f Class Arbitration Case
Docket Search, AM. ARB. ASS'N, https://www.adr.org/aaa/faces/services/disputeresolutionservices/
arbitration/classarbitration/casedocketsearch? afrLoop= 1490658678193381& afrWindowMode
=0& afrWindowld= lxjdln3mz 89# 0o40O%3F afrWindowId 0o3Dlxjdln3mz 89%26 afrLoop%
3D1490658678193381 0%26 afrWindowMode%3D0 0 o26 adfctrl-state%3Dlxjdln3mz 149
[https://perma.cc/P2GS-N2FK] (last visited Dec. 14, 2015) (showing 428 dass arbitration cases
administered under these arbitral rules). There is no public information regarding whether any of
those-or any other-class arbitrations have been supported by third-party fimding.
257. For an in-depth treatment of lawyer lending, see, for example, Engstrom, Lawyer Lending, supra
note 17; Engstrom, Re-Re-Financing,supra note 17.
258. See FED. R. CIV. P. 23(h); FED. R. Civ. P. 54(d)(2)(C).
259. See Steinitz (2011), supra note 11, at 1275-78.
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recover damages for breach of contract.260 Given the attorney ethical prohibition
on fee sharing, however, the law firm would likely not be able to pay the funder
directly from its judicially awarded fee anyway. 61 Despite this quandary, it would
be fair for the funder to be reimbursed at least the amount it actually spent on
attorney's fees and litigation costs.
One solution to the aforementioned hypothetical situation would be to base
the funder's entitlement to payment on its contractual rights through the funding
arrangement with the plaintiff class. The winning plaintiff class would be
entitled to receive reimbursement for attorney's fees and litigation costs under
Rule 23(h) in conjunction with Rule 54(d)(2)(C). 2 2 Giving this money directly
to the plaintiff class, however, would be unjust enrichment because the funder
already paid both the class's attorney's fees and litigation costs. 263 Thus, since the
judge already has broad oversight over settlement and the allocation of attorney's
fees, the judge should have the discretion to determine what amount of the total
fee allotted from the class award would go to the funder to cover the attorney's
fees and litigation costs. 264 This solution would satisfy the funder's contractual
right to receive repayment for the attorney's fees and litigation costs without

260. There are several theories under the law of contracts or the law of restitution under which the
fimder's claim might fall. See RESTATEMENT (SECOND) OF CONTRACTS § 349 intro, note
(1981) ("Note: The current position of the American Law Institute concerning 'restitution' as a
remedy for breach of contract is set forth in Restatement Third, Restitution and Unjust
Enrichment (R3RUE), formally adopted in 2010 and published in 2011. Contract remedies
treated in the new Restatement include rescission for material breach (R3RUE §§ 37, 54) and
damages to protect both the 'reliance interest' and the 'restitution interest' (R3RUE § 38), as well
as a potential liability in unjust enrichment to disgorge the profits of an 'opportunistic' breach of
contract (R3RUE § 39)."). See also
RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST
ENRICHMENT § 25(1) ("If the daimant [i.e., the fimder] renders to a third person [i.e., the
plaintiff dass] a contractual performance for which the daimant does not receive the promised
compensation, and the effect of the daimant's uncompensated performance is to confer a benefit
[i.e., attorney's fees awarded] on the defendant [i.e., the dass counsel], the claimant is entitled to
restitution from the defendant as necessary to prevent unjust enrichment."); RESTATEMENT
(THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 29 cmt. c. (In the context of
awarding attorney fees, describing "certain recognized features of dass-action procedure [that]
make it consistent, in theory at least, with the ordinary requirements of restitution ....So long as
the award is limited (under court supervision) to a reasonable fee for services demonstrably
beneficial to the dass, it satisfies the usual rules establishing the measure of enrichment in
restitution (§ 49(3)(a))." This principle may also be applied to a third-party fimder that pays the
class
counsel's attorney fees.).
261. See ABA MODEL RULES OF PROFrL CONDUCT r. 5.4(a) (2015) (prohibiting lawyers from fee
sharing with nonlawyers with a few exceptions that do not include third-party funding).
262. See FED. R. CIV. P. 23(h); FED. R.CIV. P. 54(d)(2)(C).
263. See supra note 260 (defining unjust enrichment).
264. See FED. R. CIV. P. 23(e); FED. R.CIV. P. 23(h).
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causing the law firm to run afoul of the prohibition on fee sharing and
without diminishing the amount of the judgment or settlement that would go
directly to the plaintiff class.
This solution, however, would not resolve the problem of paying the
funder's return on investment without further diminishing the amount of the
judgment or settlement that would go directly to the plaintiff class. Judges may
not be willing to approve deducting the funder's return on investment from the
class judgment or settlement because the class counsel's fees would have already
consumed a large chunk of the judgment. Hence, this is likely one of the many
reasons why funders have chosen not to fund plaintiff classes directly in class
action lawsuits. In the future, it may be appropriate to state explicitly in the rules
that judges have oversight over the participation of funders in class action
litigation. Nevertheless, since direct funding agreements between funders and
class action plaintiffs are nearly nonexistent in the United States, amending Rule
23 to address the issue would be premature.
2.

Arbitration: Cost Shifting, Security for Costs, and Class Arbitration

The disclosure of the third-party funder in arbitration typically arises in
relation to cost allocation, either before or after the proceedings on the merits. In
situations in which the third-party funder is disclosed voluntarily (or
accidentally), the opposing nonfunded party sometimes then petitions the
arbitral tribunal to order security for CoStS. 26 5 Furthermore, if the nonfunded
party wins, then it may request that the tribunal order payment of costs by the
funded party or even the funder directly.266 A few international arbitral tribunals
have ordered funders to post security for costs in advance of the proceedings, and
some third-party funders view paying security for costs simply as a cost of doing
business in jurisdictions that subscribe to the English (loser pays) cost allocation
rule.267 Some jurisdictions allow funders to be joined to cost proceedings and
allow courts and arbitral tribunals to issue cost orders against them. 26" Thus, with
respect to disclosure to the opposing party, the existing practice appears to be for
265. See NIEUWVELD & SHANNON, supra note 12, at xix-xx, 4, 12-13, 23-24, 27-28, 30, 33 n.16,
61, 74-75, 82-83 (discussing examples of how security for costs and adverse costs orders under the
English rile of cost allocation may be addressed in the fimding agreement).
266. See supra note 265.
267. See id.
268. See Abu-Ghazaleh v. Chaul, 36 So. 3d 691, 693-94 (Ha. Dist. Ct. App. 2009) (holding that the
third-party fimder was a "party" under Florida law for allocating costs, because the fimder had
substantially "controlled" the litigation).
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arbitral tribunals to address the issue when allocating costs on a case-by-case
basis. A case-by-case approach is appropriate since arbitration awards technically
do not create precedent, although they can give rise to customs and norms of
practice.269 Given the trend in arbitration rules worldwide of giving arbitrators
wide discretion in determining cost allocation, adopting a specific cost allocation
rule addressing third-party funding would be counterproductive.27 °
Finally, class arbitration is funded in several jurisdictions worldwide but not
in the United States for reasons beyond the scope of this Article. 2" In all the
jurisdictions outside the United States in which class action funding is allowed,
the participation of the funder is usually disclosed to the decision maker and the
opposing side, although the terms of the funding agreement need not necessarily
be disclosed.272 Class arbitration is not prevalent in the United States in light of
recent Supreme Court jurisprudence making class arbitration jurisdiction nearly
impossible to create.273 Thus, third-party funding for class arbitrations seated in
the United States is likely to continue to be nonexistent.
D.

Judging Enforcement

Litigation and arbitration converge at enforcement, and successful
enforcement is required so that a third-party funder receives payment. Both
litigation judgments and arbitral awards are enforced by courts because arbitrators

269. But see W. Mark C. Weidemaier, Towarda Theory ofPrecedentin Arbitration,51 WM. & MARY
L. REV. 1895 (2010) (challenging the traditional theory that arbitrators do not create precedent by
asserting that arbitrators influence each other's decisions and the development of arbitration
procedural norms).
270. See supra note 227.
271. Third-party fiNding of dass actions is not yet prevalent in the United States, but the practice is
widespread in other leading third-party finding jurisdictions, such as Australia, Canada, and the
Netherlands. See, e.g., Deborah R. Hensler, The Future ofMass Litigation: Global ClassActions and
Third-PartyLitigationFunding, 79 GEO. WASH. L. REV. 306 (2011); Jasminka Kalajdzic, Peter
Cashman & Alana Longmoore, Justicefor Profit.A ComparativeAnalysis ofAustralian, Canadian
and U.S. ThirdParty LitigationFunding, 61 Am.J. COMP. L. 93 (2013); Michael Legg & Louisa
Travers, Necessity Is the Mother ofInvention: TheAdoption of Third-PartyLitigationFundingand the
Closed Class in Australian Class Actions, 38 COMMON L. WORLD REV. 245 (2009); Michael J.
Legg, Shareholder Class Actions in Australia-The Pefect Storm?, 31 U.N.S.W. LJ.669 (2008);
lanika N. Tzankova, Funding of Mass Disputes: Lessons from the Netherlands, 8 J.L. ECON. &
POL'Y 549 (2012).
272. See supranote 256.
273. See, e.g., Stolt-Nielsen, S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662 (2010) (riling that class
arbitration jurisdiction is not proper unless class
arbitration is expressly written into all of the
parties' signed arbitration agreements, including every single class
member).
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do not have the power to enforce their own awards.274 Under the Federal
Arbitration Act, both domestic and foreign arbitral awards may be enforced
through the entry of a judgment, after which the arbitral award must be treated
exactly as though it were a domestic court judgment.275 The Federal Arbitration
Act applies in state courts as well as federal courts throughout the United
States.276 The Full Faith and Credit Clause of the U.S. Constitution requires all
states to honor the judgments of the courts of other states.277 In both litigation
and arbitration, there is no requirement that the judgment or award reference the
participation of a third-party funder, nor does the fact that the proceedings were
funded have to be disclosed in order for enforcement to be effective. Even if a
U.S. state prohibits third-party funding in its domestic law, that state's courts
must enforce a judgment on a funded litigation matter heard in a sister state's

274. See infra note 282.
275. See 9 U.S.C. § 13 (2012) ("an order confirming modifying or correcting an [arbitral] award"
should be "filed with the derk for the entry of judgment thereon.... The judgment shall be
docketed as if it was rendered in an action. The judgment so entered shall have the same force
and effect, in all respects, as, and be subject to all the provisions of law relating to, a judgment in
an action; and it may be enforced as if it had been rendered in an action in the court in which it is
entered."); id. § 201 ('The Convention on the Recognition and Enforcement of Foreign Arbitral
Awards of June 10, 1958 [i.e., the New York Convention], shall be enforced in United States
courts in accordance with this chapter."); id. § 207 ('Within three years after an arbitral award
falling under the Convention is made, any party to the arbitration may apply to any court having
jurisdiction under this chapter for an order confirming the award as against any other party to the
arbitration. The court shall confirm the award unless it finds one of the grounds for refusal or
deferral of recognition or enforcement of the award specified in the said Convention."); id. § 208
("Chapter 1 applies to actions and proceedings brought under this chapter [i.e., Chapter 2 of the
FAA] to the extent that chapter is not in conflict with this chapter or the [New York] Convention
as ratified by the United States."). The effect of 9 U.S.C. § 208 is that that, once a New York
Convention arbitral award has been confirmed, the award may be enforced through the same
means as a domestic arbitration award according to 9 U.S.C. § 13, as described above. The
same is true for arbitral awards confirmed under the Panama Convention. See id § 301 ('The
Inter-American Convention on International Commercial Arbitration of January 30, 1975 [i.e.,
the Panama Convention], shall be enforced in United States courts in accordance with this
chapter [i.e. Chapter 3 of the FAA]."); id. § 307 (2012) ("Chapter 1 applies to actions and
proceedings brought under this chapter [i.e. Chapter 3 of the FAA] to the extent chapter 1 is not
in conflict with this chapter or the Inter-American Convention as ratified by the United States.").
276. See Preston v. Ferrer, 552 U.S. 346, 349 (2008) ("As this Court recognized in Southland Corp. v.
Keating, ... the Federal Arbitration Act... establishes a national policy favoring arbitration when
the parties contract for that mode of dispute resolution. The Act, which rests on Congress'
authority under the Commerce Clause, supplies not simply a procedural framework applicable in
federal courts; it also calls for the application, in state as well as federal courts, of federal
substantive law regarding arbitration.").
277. U.S. CONST. art. IV, § 1.
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court or a judgment entered by a sister state's court on a funded arbitral award.278
Thus, enforcing a funded judgment or arbitral award in the United States-even
in a U.S. state that disallows third-party funding-should not be difficult.
Outside of the United States, however, a winning party may encounter
difficulties when trying to enforce a funded court judgment or funded arbitral
award in a jurisdiction that has express laws or a public policy against funding, but
only if the enforcing court finds out about the funder's involvement or that some
of the awarded money will go to a funder. Many jurisdictions around the world
find distasteful the idea that some money from the award or judgment will go to a
private entity that became involved in the case solely for profit, even if the practice
was legal at the procedural seat of the arbitration and under the applicable
substantive law.279
The 1958 United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (commonly known as the New York
Convention) includes a public policy exception by which an enforcing court can
decline to enforce an otherwise valid arbitral award-specifically, a court can
decline to enforce the award if it somehow violates public policy in the
court's jurisdiction.2 0 The United States has implemented the New York

278. U.S. CONST. art. IV, § 1; see also
DOUG RENDLEMAN, ENFORCEMENT OFJUDGMENTS AND
LIENS IN VIRGINIA § 12.6[B] (3d ed. 2014) ('That a sister state's judgment is based on
substantive law that is contrary to the enforcing state's public policy is an insufficient reason to
deny it fill faith and credit.... A state must allow a judgment creditor to collect a sister-state
money judgment even though the sister-state substantive law the judgment is based on is
repugnant to the collection state's public policy.").
279. See Catherine A. Rogers, Gamblers, Loan Sharks, and Third-Party Funders, in ETHICS IN
INTERNATIONAL ARBITRATION 177 (2014) (discussing the historical viewpoint that money
lending for lawsuits was immoral and mentioning that, in modern times, fimders may be likened
to vulture investors, gamblers, or loan sharks); see also W. Bradley Wendel, Alternative Litigation
FinanceandAnti-CommodificationNorms, 63 DEPALL L. REV. 655, 656 (2014) ("One frequently
encounters a sentiment that there is something fishy, even distasteful, about ALF. For example, a
widely noted article in Fortune magazine cast a suspicious eye at the emerging litigation fimding
industry, concluding: 'Dress it up as you like, there's something about all this secret meddling in
other people's bitterest disputes and profiting from them that doesn't sit well. You begin to sense
why those benighted Puritans of yore banned these practices.").
280. See United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, art. V(2)(b), opened for signature June 10, 1958, 21 U.S.T. 2517, http://
www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII l e.pdf [http://perma.cc/3VAYT3QX] (last visited Dec. 13, 2015) [hereinafter New York Convention]. In addition, the New
York Convention is the main vehicle for enforcement of arbitration awards worldwide. At the
time of this writing, 155 countries have signed the New York Convention. For a current list of
signatories to the New York Convention, see Status: Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, U.N. COMMN INT'L TRADE LAW, http:!!
www.uncitral.org/uncitral/en/uncitral texts/arbitration/NYConvention status.html
[http://
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Convention domestically through Chapter 2 of the Federal Arbitration Act
(FAA).281 Notably, the FAA incorporates by reference key provisions of the
New York Convention, such as in 9 U.S.C. § 207, which states that, "the court
shall confirm the award unless it finds one of the grounds for refusal or deferral of
28 2
recognition or enforcement of the award specified in the said Convention."
This language refers to the public policy exception found in Article V(2)(b) of the
New York Convention, which states that the court may sua sponte deny
enforcement if"[t]he recognition or enforcement of the award would be contrary
to the public policy of that country [where enforcement is sought] ."283 For the
reasons discussed above, a U.S. court cannot use the public policy exception to
deny enforcement to a funded arbitral award or judgment. 284 Given the other
limited grounds for vacating or setting aside an international arbitration award
under the FAA, addressing third-party funding in international arbitrations
seated in the U.S. through domestic arbitration laws would be unnecessary.285
Nevertheless, as mentioned in Part II.B.2, one of the grounds for refusing
enforcement of any arbitral award is the revelation of an undisclosed conflict of

281.
282.

283.
284.
285.

perma.cc/LQ79-KG3Y] (last visited Dec. 17, 2015); see also Trusz, supra note 207, at 1668
(discussing the grounds for vacating an arbitral award under Section 10 of the Federal Arbitration
Act due to the "partiality" or "corruption" of the arbitrators); id. at 1669 (discussing grounds for
nonenforcement of an arbitral award under the New York Convention relating to an arbitrator's
connection to a third-party fimder); f United Paperworkers Int'l Union v. Misco, Inc., 484 U.S.
29, 42 (1987) ("A court's refisal to enforce an arbitrator's award under [an arbitration] agreement
because it is contrary to public policy is a specific application of the more general doctrine, rooted
in the common law, that a court may refise to enforce contracts that violate law or public
policy.").
See 9 U.S.C. § 201 (2012).
See id. §§ 9, 207 (Federal Arbitration Act sections on enforcing arbitration awards); New York
Convention, supra note 280. Third-party fimding is also prevalent in investor-state arbitration,
which is typically authorized by a treaty and most often takes place under the Convention on the
Settlement of Investment Disputes Between States and Nationals of Other States, also known as
the "ICSID Convention" or the "Washington Convention," which presently has 159 signatories.
For a current list of signatories to the ICSID Convention, see Database ofMember States, ICSID,
https://icsid.worldbanLorg/apps/ICSIDWEB/about/Pages/Database -of-MemberStates.bak.aspx [https://perma.cc/B6VT-KPLJ] (last visited Dec. 15, 2015).
New York Convention, supra note 280.
See supra note 278 and accompanying text.
See generally 9 U.S.C. § 10 (2012) (listing the only available grounds for a state or federal court to
vacate a domestic arbitration award); New York Convention, supra note 280, at art. V (listing the
only available grounds for courts within contracting states, induding the United States, to decline
to recognize or enforce an international arbitration award). For international arbitration,
promulgating guidelines at the international level through arbitral institutions and international
bar associations would be most effective. For an example of a global effort to create such
guidelines for international arbitration, see ICCA, infra note 292.
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interest that leads to the appearance of bias on the part of the arbitrator.286 Thus,
any relationship between an arbitrator and a third-party funder should be
28 7
disclosed at the outset.
Some jurisdictions, like Hong Kong, explicitly allow third-party funding in
international arbitration while generally prohibiting the practice in domestic
litigation.288 In contrast, other jurisdictions, like Singapore, currently prohibit
third-party funding in all forums, including international arbitration.289 Most
countries fall somewhere in between. The current regulatory landscape in the
United States is unclear at best, but it appears that the laws in roughly two-thirds
of the states would allow third-party funding in international arbitration
proceedings seated in the United States.290
The author has yet to hear of an example of a court declining to enforce an
arbitral award solely because of a third-party funder's involvement, but there is a
possibility that it may have already happened in private or that it will happen in
the future. In addition, arbitral institutions and arbitrators have a duty to work to
ensure the enforceability of arbitral awards to the extent that enforceability is
within their control.'91 If we have clear standards governing the involvement of
286. See Trusz, supra note 207, at 1652 (discussing how an undisclosed arbitrator conflict of interest
with a funder may cause the award to be annulled or denied recognition or enforcement).
287. See IBA GUIDELINES, supra note 98 and accompanying text.
288. NIEUWVELD & SHANNON, supra note 12, at 227-31 (addressing the laws on third-party

fimding in Hong Kong). But see Law Reform Commission of Hong Kong, ThirdParty Funding
for Arbitration (HKLRC Consultation Paper), http://www.hkreform.gov.hk/en/publications
/tpf.htm (soliciting public comment on a consultation paper released by the Third Party Funding
for Arbitration Sub-committee of the Law Reform Commission (LRC) "proposing that third party
fimding for arbitration taking place in Hong Kong should be permitted under Hong Kong law.").
289. See id.
at 237-38 (addressing the laws on third-party fimding in Singapore). But see, Review of the
InternationalArbitrationAct Proposalsfor Public Consultation, MIN4ISTRY L. SINGAPORE GOV'T,

http://www.mlaw.gov.sg/content/dam/minlaw/corp/assets/documents/inkclickf651.pdf [https://
perma.cc/FS9B-H4KU] (last visited Dec. 16, 2015) (soliciting public comment on a proposed
amendment to allow third-party fimding in international arbitration cases over 1 million
Singapore dollars, subject to certain restrictions and requirements).
290. See NIEUWVELD & SHANNON, supra note 12, at 144-59 (presenting a state-by-state survey of

the laws regarding third-party fimding as of early 2012, including all 50 states and the District of
Columbia).
291. See, e.g., SCC RULES, supra note 170, at art. 47 ("[T]he SCC, the Arbitral Tribunal and the
parties shall act in the spirit of these Rules and shall make every reasonable effort to ensure that all
awards are legally enforceable."); HKIAC RULES, supra note 170, at art. 13.8 ('The arbitral
tribunal shall make every reasonable effort to ensure that an award is valid."); ICC RULES, supra
note 208, at art. 41 ("In all matters not expressly provided for in the Rules, the Court and the
arbitral tribunal shall act in the spirit of the Rules and shall make every effort to make sure that the
award is enforceable at law."); LCIA RULES, supra note 170, at art. 32.2 ("[T]he LCIA Court,
the LCIA, the Registrar, the Arbitral Tribunal and each of the parties shall act at all times in good
faith, respecting the spirit of the Arbitration Agreement, and shall make every reasonable effort to
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third-party funders to allay due process and undue interference concerns, then
courts worldwide will be less likely to decline to enforce a judgment or award in
the future simply on the basis of a third-party funder's involvement.
CONCLUSION

This Artide has proposed various revisions to, and reinterpretations for, the
Federal Rules of Civil Procedure and rules of arbitration procedure to address
issues relating to the phenomenon of third-party funding. A working definition
of a "third-party funder" and "third-party funding" would be very helpful, even
though any definition coined at this stage may be overinclusive or underinclusive.292
In addition, the procedural rules identified in this Article should be revised to
require funded parties to make certain disdosures to the judge or arbitrator. 93 The
funded party should be required to disclose to the judge or arbitrator the identity of
the third-party funder so that the judge or arbitrator can determine whether he or
she has a connection to the funder that would require recusal.294 A funded party
should also be required to disclose the third-party funding arrangement to the
judge or arbitrator when that party claims attorney's fees under applicable law or if
the judge or arbitrator orders disclosure of any fee arrangements.295 Disclosure of
third-party funding to the opposing side should not be mandatory because the
participation of the funder is not material to the merits of the underlying dispute
or to the payment of the underlying judgment.296 The parties have the power
under the existing rules, however, to come to an enforceable agreement during
the pretrial conference regarding the disclosure or confidentiality of funding
arrangements.297 Furthermore, in order to prevent waiver of evidentiary
privileges for information shared with the funder, funders should be included

292.

293.
294.
295.
296.
297.

ensure that any award is legally recognized and enforceable at the arbitral seat."); SIAC RULES,
supra note 170, at art 37.2 ("[T]he President, the Court, the Registrar and the Tribunal shall act
in the spirit of these Rules and shall make every reasonable effort to ensure the fair, expeditious
and economical condusion of the arbitration and the enforceability of any award.").
This comment was made during the February 12, 2014 and February 12, 2015 meetings of the
Third-Party Funding Taskforce. See generally Thrd-ParyFunding, ICCA, http://www.arbitrationicca.org/projects/Third Party Funding.html [http://perma.cc/PJH9-V6VX] (last visited Dec. 16,
2015). The international arbitration community hopes to devise a set of guidelines or ries for the
practice. See also IBA GUIDELINES, supra note 98 and accompanying text.
See supra Part II.B.
See id
See supra Part II.C.
See supra Part II.A.1.
See supranote 147 and accompanying text.
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within the exceptions to the waiver of evidentiary privileges, which would require
amending state and federal common law rather than the Federal Rules.298
Arbitration borrows evidentiary privileges from national laws around the world
based on the preferences of the parties and arbitrators, so revising arbitration rules
to address evidentiary privileges would be unnecessary and would likely violate
the trans-substantive principle of litigation and arbitration rules of procedure.299
Rule revisions are not likely to happen anytime soon, but fortunately, the
existing Federal Rules and rules of arbitration provide a framework for judges and
arbitrators to handle potential third-party funding issues as they arise. In
addition, both litigation and arbitration rules authorize the judge or arbitrator to
devise case-by-case solutions to novel problems for which there is no formal rule
on point. These existing features of dispute resolution will help ensure that
decision makers can address any issues that may arise, even before revisions to the
procedural rules. As the third-party funding industry grows and matures, rule
revisions may be needed, particularly in the context of funded class action
litigation under Federal Rule 23 and funded class arbitration, if those phenomena
become more prevalent. Careful observation and documentation of the
participation of third-party funders in the dispute resolution system will be integral
and essential to any future consideration of relevant revisions to litigation or

298. See supraPart II.A.1.
299. Compare Robert M. Cover, ForJames Win. Moore: Some R§/Iections on a Reading of the Rules, 84
YALE L. J. 718, 718 (1975) ('We have become so transfixed by the achievement of James Win.
Moore and his colleagues in creating, nurturing, expounding and annotating a great transsubstantive code of procedure that we often miss the persistent and inevitable tension between
procedure generalized across substantive lines and procedure applied to implement a particular
substantive end. There are, indeed, trans-substantive values which may be expressed, and to some
extent served, by a code of procedure. But there are also demands of particular substantive
objectives which cannot be served except through the purposefil shaping, indeed, the
manipulation, of process to a case or to an area of law. What follows is by no means an attempt to
denigrate or undermine the ongoing trans-substantive achievement of the Federal Rules of Civil
Procedure. Rather it is an exploration to rediscover the feel of a tension.") with Geoffrey C.
Hazard, Jr., Discovery Vices and Trans-Substantive Virtues in the FederalRules of Civil Procedure, 137
U. PA. L. REV. 2237, 2244 (1989) ('The second principal criticism of the Federal Rules is that
they indiscriminately govern all kinds and types of litigation, whereas civil procedure rules properly
constructed would be shaped to the needs of specific categories of litigation. This critique
contemplates separate sets of rules for civil rights cases, antitrust cases, routine automobile cases,
and so on. The criticism has been expressed perhaps most incisively by Professor Robert Cover,
esteemed colleague prematurely gone from us. Yet despite the great respectability of its source,
the 'trans-substantive' critique seems misguided to me. It overstates the reach of the Federal Rules
and underestimates the technical and political difficulties of trying to tailor procedures to specific
types of controversies."). Regarding the trans-substantivity of arbitration, compare supranote 88.

Judging Third-Party Funding

arbitration rules.3"' In the meantime, judges and arbitrators already have the tools
they need to begin observing and addressing issues of third-party funding within
the framework of the existing litigation and arbitration rules. 0 1
By implementing the foregoing rule revisions and reinterpretations, judges
and arbitrators will position themselves to identify and observe instances of thirdparty funding in their natural habitat-that is, during litigation or arbitration
proceedings. Furthermore, they will be able to observe ordinary, routine instances
of third-party funding, which will likely lead to more universal regulatory insights
than the few outlier instances of third-party funding revealed by accident or
through a party's settlement strategy. Over time, these observations will answer
many of societys pressing questions to reveal the true systemic impact of thirdparty funding. How prevalent is third-party funding? What is the effect of thirdparty funding on parties, counsel, procedures, and outcomes in dispute
resolution? What benefits and problems can we identify? Are those benefits and
problems different or the same as we predicted or surmised? Should we
incentivize those benefits and regulate those problems, and if so, how? We
currently cannot answer these questions without more data. Moreover, many
third-party funders are in favor of disclosure during the proceedings, and
regulation of their industry makes it more reputable and legitimate.30 2 Thus, the
300. Cf Advisory Committee on Civil Rules, supra note 75, at 79 ('The Conference also prompted a
project launched by the Committee and the National Employment Lawyers Association to develop
protocols for initial discovery in individual employment cases. The protocols were developed by a
team of lawyers evenly balanced between those who commonly represent employees and those who
commonly represent employers. The protocols have been adopted by numerous District Judges;
experience with the protocols has led to calls for more widespread adoption, and the hope that
similar protocols might be developed for other categories of litigation. These programs of
education and innovative pilot projects continue.").
301. See supra Part ILA (suggesting ways in which judges can interpret the existing rules of litigation
procedure and arbitrators can interpret the existing rules of arbitration procedure in light of thirdparty fimding, in addition to proposing fiture revisions to those rules).
302. See e.g., Who We Are, ALLIANCE FOR RESPONSIBLE CONSUMER LEGAL FUNDING,
http://arclegafunding.org/about-2/ [http://perma.cc/6H43-97R4] (last visited Dec. 16, 2015)
('The Alliance for Responsible Consumer Legal Funding (ARC) is a coalition established to
ensure the proper regulation of the legal fimding industry in the United States. ARC aims to
accomplish this mission by advocating at the state level for rules containing appropriate pricing
and a high degree of consumer protection-including adequate licensing and disclosure
requirements, and suitable limitations on fees-and at the federal level by working with
policymakers to help ensure the alignment of federal and state regulatory efforts affecting the legal
finding industry."); About Us, ASS'N LITIG. FUNDERS, http://associationoflitigationfimders.com
/about-us [http://perma.cc/GUSX-J6CW] (last visited Dec. 16, 2015) ('The Association of
Litigation Funders (the ALF) is an independent body that has been charged by the Ministry of
Justice, through the Civil Justice Council, with delivering self-regulation of litigation funding in
England and Wales.").

448

63 UCLA L. REv. 388 (2016)

proposed rule revisions and reinterpretations should be viewed as an interim
regulatory structure with the goal of gleaning more data, through disdosure and
observation, about the prevalence, structures, and impact of third-party funding
within litigation and arbitration. This data would inform the next step of
regulation.
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THIRD-PARTY LITIGATION FUNDING IN EUROPE
Cento Veljanovski*

INTRODUCTION
Third-party litigation funding (TPLF) is where an investor otherwise
unconnected with a legal action finances all or part of a claimant’s legal
costs. If the case fails, the funder loses its investment and is not entitled to
receive any payment. If the case succeeds, the investor takes an
agreed-upon success fee. While not entirely new, the emergence of TPLF
has recently been put in the spotlight with the entry of dedicated firms investing in commercial litigation in the U.K., Europe, and further afield.
This study aims to shed light on the reality of TPLF. It is based on interviews with the leading dedicated TPLF investors based in the U.K.,1 and
dedicated TPLF group action investors in Europe.2 It explores the development and rationale of TPLF in Europe, with a focus on the position in
England and Wales,3 and the emerging funding of group actions in Europe.4
* Managing Partner, Case Associates; IEA Fellow in Law and Economics, Institute for Economic
Affairs; Adjunct Senior Research Fellow, Centre for Regulation and Market Analysis (CRMA), University of South Australia. My thanks to Susan Dunn (Harbour), David Burstyner (Omni Bridgeway), Neil
Purslow (Therium), Vicky Waye (University of South Australia), Vince Morabito (Monash University),
and an anonymous referee for comments on an earlier draft. I would also like to thank Kate Majkut for
her valuable research assistance. Contact: cento@casecon.com. Other papers by the author can be
viewed at http://ssrn.com/author=599490.
1
The following were interviewed mainly during July 2011 with subsequent follow-up discussions and emails: Neil Brennan (Chief Executive Officer, ILF Advisors), Neil Purslow (Managing
Director, Therium), Nick Rowles-Davies (Consultant, Vannin Capital), Mark Wells (Managing Partner,
Calunius Capital), Brian Raincock (Chairman, Commercial Litigation Funding), Ben Hawkins (Managing Director, Commercial Litigation Funding), Susan Dunn (Head of Litigation Funding, Harbour Litigation Funding), Dr. Arndt Eversberg (Managing Director, Allianz ProzessFinanz GmbH), Christopher
Bogart (Managing Director, Burford Capital), Jonathan Barnes (Director, Woodsford Litigation Funding), Michael Zuckerman (Managing Partner, Redress Solutions), John Walker and Clive Bowman
(Executive Directors, IMF (Australia) Ltd), Richard Fields (Juridica), Bob Gordon (1st Class Legal) and
David Rae (Synergy Solutions/Axiom Legal Financing).
2 Interview with David Burstyner, Senior Legal Counsel, Omni Bridgeway (July 2011). CDC
declined to be interviewed on the grounds that “it was not in its interests,” and CFI did not respond to
several requests for an interview.
3 Although England and Wales, Scotland, and Northern Ireland all are part of the U.K., their legal
systems differ. It is therefore necessary to distinguish these jurisdictions—though, in reality, the differences are not great, and TPLF investors effectively operate across the U.K.
4 This is the first quantitative study of TPLF investors and their activities in the U.K. The only
other industry-wide study, albeit largely qualitative, is by lawyers. FOX WILLIAMS, THE NEW, NEW
THING: A STUDY OF THE EMERGING MARKET IN THIRD PARTY LITIGATION FUNDING (2010), available

Electronic copy available at: http://ssrn.com/abstract=1971502
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Part I of the discussion below provides some background to the development of TPLF in Europe. Part II is an overview of the TPLF funders in
England and Wales based on interviews conducted in the second half of
2011. Part III examines group litigation funding in Europe. Part IV discusses the justification for and likely impact of TPLF, together with some
of the policy issues. Part V looks at the anecdotal criticisms of TPLF that
have been made by U.S. commentators and compares them to hard evidence.
I.

BACKGROUND

A.

Overview

Economists like markets and are therefore naturally suspicious when
laws impede their development. Historically, this was the legal position in
common and continental European civil legal systems. Funding or supporting the litigation of another was banned, prohibited, and outlawed. These
prohibitions were abandoned in European continental civil law countries
some time ago. Third parties can now finance litigation in nearly all civil
law jurisdictions in Europe, apart from Greece and Portugal.5 In most
common law countries, the ban on third-party funding of legal actions continued until recently, and still exists in some jurisdictions.
The common law torts of maintenance—where a stranger supports litigation in which he has no legitimate concern—and champerty—when the
person maintaining another receives a share of the gains from the legal action—prevented the funding of and trading in legal claims.6 Historically,
such actions were criminalized in order to prevent a frequent abuse of the
legal system.7 During the Middle Ages, wealthy landowners often funded
litigation in order to seize land from weaker parties.
Restrictions on TPLF have progressively been removed and decriminalized across common law countries. In England and Wales, the laws of
maintenance and champerty were decriminalized in 1967. Since the
mid-1930s, the Australian states of South Australia (1935), Victoria (1950),

at http://www.lawfirmalliance.org/assets/attachments/738.pdf; LORD JUSTICE JACKSON, REVIEW OF
CIVIL LITIGATION COSTS ch. 11 (2010). The Law Society of England and Wales publishes Litigation
Funding each quarter. It lists TPLF funders, brokers and ATE insurance providers.
5 LOVELLS LLP, AT WHAT COST? A LOVELLS MULTI JURISDICTIONAL GUIDE TO LITIGATION
(2010),
available
at
http://www.hoganlovells.com/files/Publication/c940bb4b-a67f-4e63-a5b8ced6198b2125/Presentation/PublicationAttachment/fff33267-29d5-4230-a140cf2eeb7d4a05/LitigationCostsReport.pdf.
6 Max Radin, Maintenance and Champerty, 24 CALIF. L. REV. 48, 58-64 (1935).
7 Percy H. Winfield, History of Maintenance and Champerty, 35 Law Q. REV. 50, 57-68 (1919).
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New South Wales (1993), and the Australian Capital Territory (2002)8 have
decriminalized them as well. They have also been removed in many states
in the U.S.
Today, there is growing support for TPLF as a means of providing increased access to justice. The costs and complexity of litigation can discourage many meritorious claimants from seeking redress through the
courts. Only those who feel particularly aggrieved or determined—or with
deep pockets and a sufficient stake—will be inclined to embark on litigation. Thus, many see easing the path to litigation as attractive, believing it
will achieve a number of goals, including greater access to justice.
This is particularly true in common law jurisdictions where there is a
growing concern over the high costs of litigation. The Oxford Study9 provided estimates of the legal and court costs for a “large commercial case”10
involving a complex breach of contract with a €7 million (USD 6 million)
lost profits claim in twenty-seven countries. The joint costs of pursuing this
claim to full trial in the English and Welsh courts were estimated at USD 3
million, or 50% of the value of the claim.11 According to the study, the
legal costs of suing in England and Wales were by far the largest, by many
orders of magnitude, of all twenty-seven countries (e.g., thirty times greater
than in Germany).12 The Jackson Committee in the U.K. was a response to
the growing concern that London was losing its place as the global center
for commercial litigation because it was literally pricing itself out of the
market.
As a result of the costs and uncertainty of litigation, various insurance
products, public support, and legal fee arrangements have grown up to
spread and defray the costs of pursuing or defending against legal actions.
The position in continental Europe is different, but the issues are the same.
In the U.K., there has been official support for increased use of TPLF.
The Civil Justice Council (CJC) has given its support: “Properly regulated
8

Maintenance and champerty laws were abolished in South Australia by the Criminal Law
Consolidation Act 1935, in Victoria by the Wrongs Act 1958 and the Crimes Act 1958, in New South
Wales by the Maintenance, Champerty and Barratry Abolition Act 1993, and in the Australian Capital
Territory by the Civil Law Act 2002. The Australian states of Western Australia, Queensland and Tasmania, and the Northern Territory continue to criminalize these actions.
9 CHRISTOPHER HODGES ET AL., THE COSTS AND FUNDING OF CIVIL LITIGATION: A
COMPARATIVE STUDY (2009).
10 The “large commercial case” is described as a “[s]ubstantial and complex breach of contract
claim between two large companies over supply of defective machinery worth 2 million euro, with 5
million euro loss of profit.” Id. at 107.
11 Id. at 110.
12 The legal costs estimates reported in the Oxford Study for other common law jurisdictions,
namely Australia, New Zealand, and Ireland, are, in the author’s opinion, gross underestimates and have
not been used. The author has independently sought advice which suggests that the legal costs of bringing this claim in Australia would be a minimum of AUD 500,000 or AUD 1 million for both parties.
This estimate is ten times that reported in the Oxford Study.
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third-party funding should be recognized as an acceptable option for mainstream litigation.”13 The Jackson Report on civil litigation costs, which
sought to increase access to justice, expressed approval of TPLF, saying
that it “may be the most effective means of promoting access to justice for a
claim against, say, a multinational pharmaceutical company.”14 The Oxford
Study15 was more circumspect, viewing TPLF as only likely to be used for
large-scale commercial litigation rather than personal and consumer litigation.
On the other hand, there are those who see the development of TPLF
as (1) imposing unnecessary costs on industry, (2) unnecessary to deter
alleged misconduct, and (3) creating a compensation culture driven by
profit-seeking financial entities trafficking in legal claims.16
B.

Third-party Funding Options

TPLF comes in many guises and operates in many areas of the claims
process, such as personal injury. This overview is confined to the financing
of complex and typically high-value commercial litigation.
One useful categorization of TPLF is between passive and active
TPLF investment:
∗ Passive Funding. The TPLF entity is a passive investor in an actionable claim that obtains a performance-based return if the claim is successful. It is the responsibility of the claimant’s legal advisers to manage
and prosecute the claim. As the case progresses, the funder is kept informed and periodically pays invoices for legal and other costs. This is the
predominant model of TPLF in Europe and particularly in the U.K., where
the residual laws of champerty and maintenance prevent third parties from
intermeddling and controlling the conduct of litigation.
∗ Active Funding. In some jurisdictions, the TPLF investor purchases
or is assigned the legal claim, and enforces and funds the claim to trial or
settlement. In this model, the funder may also conduct the initial investigation of the claim, build a book of claimants, select the lawyers, and actively
manage and run the litigation. This approach exists in Australia, the U.S.,
and has been used in Europe for group litigation.
In addition, lawyers may also fund part of the costs of litigation
through discounted, or “no-win-no-fee,” arrangements. These lawyer-based
success fees consist of two types:
13 CIVIL JUSTICE COUNCIL, IMPROVED ACCESS TO JUSTICE – FUNDING OPTIONS &
PROPORTIONATE COSTS, Recommendation 3, 12 (2007).
14 LORD JUSTICE JACKSON, REVIEW OF CIVIL LITIGATION COSTS 335, ¶ 4.4 (2010). The Lord
Chancellor, the U.K.’s chief legal officer, established the Jackson Committee. Id.
15 HODGES ET AL., supra note 9.
16 See Part IV infra.
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∗ Conditional Fee Agreement (CFA). The lawyer discounts his or her
standard fee in return for an uplift expressed as a percentage of the standard
fee if the claim succeeds. If the case is lost, no further fees are payable. In
the U.K., the success fee is capped at 100% of the lawyer’s usual billing
rate. This is also referred to as a no-win-no-fee arrangement.
∗ Contingency fees. A contingency fee is where the lawyer discounts
or commutes his or her fee in return for a share of the damages or
out-of-court settlement should the action succeed. Contingency fees are
permitted in the U.S., Taiwan, Canada, Estonia, Hungary, Italy, Japan,
Lithuania, Slovakia, and Slovenia, and permitted but rarely used in Finland,
Germany, and Spain. They are banned or severely limited in many jurisdictions such as Australia; the U.K. until late 2011, but have been permitted in
the administrative courts and in pre-action work; Austria; Belgium; Cyprus;
Czech Republic; Denmark; France; Greece; Ireland; Luxembourg; Malta;
the Netherlands; Norway; Poland, where they exist in practice; Portugal;
Romania; Russia; Singapore; and Sweden, where they are permitted in special circumstances, like a class action lawsuit.
Further, the parties or funders can take out before-the-event, after-the-event, or both, litigation expenses insurance:
∗ Before-the-event insurance (BTE). This type of insurance is purchased prior to a claim to cover legal and associated costs should the insured be sued. BTE policies are common for a variety of civil and personal
injury claims, and can be purchased in addition to household contents, a
car, holiday and credit or bank cards insurance, or coverage under directors’
liability, professional negligence, product liability and other insurance policies
∗ After-the-event insurance (ATE). This type of insurance covers the
claimant against liability for adverse costs in the event that the case is lost
and the claimant is liable for the winning party’s legal costs. This loser-pays rule, sometimes erroneously called the English rule, exists in most
common law countries, except for the U.S., and most civil law legal systems. ATE insurance is available at any time between the beginning of a
dispute to a trial’s end. The cost of ATE insurance is the premium, which
is a percentage of the sum insured, and depends on the level of coverage
sought and an assessment of the risk. The premium does not have to be
paid if the case is lost, but is payable in the event of success. This means
that the insured claimant or TPLF investor is only liable to pay the premium
if the claim is won, in which case all or part of it can be recovered from the
losing party. ATE premium payments are recoverable only in England and
Wales, and only until the Jackson reforms are implemented, which is expected toward the end of 2012. If the insured claimant loses the case, he or
she does not pay the ATE premium. ATE insurance will cover the claimant’s liability to pay the defendant’s legal costs. ATE insurance is also
available in other European jurisdictions, but the premium may be payable
upfront and is not recoverable. Although it is a relatively new product, it
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has become popular amongst TPLF investors, and many of them will not
fund a case without ATE insurance in place.
In most countries, with the notable exceptions of the U.S. and the Russian Federation, there is also publicly funded legal aid given to impecunious
parties to pay their lawyers’ fees and other out-of-pocket expenses. Legal
aid is mostly confined to criminal and civil actions (but rarely for commercial cases). Therefore, it has a minor impact on TPLF market.
II.

THIRD-PARTY LITIGATION FUNDING IN EUROPE

A.

Preliminary Issues

It is difficult to give a comprehensive overview of TPLF across Europe for several reasons. The TPLF market is in its formative stages and
differs across jurisdictions—the latter for historical and procedural reasons.
Further, there is limited data about the extent and structure of the TPLF
market, as most dedicated TPLF investors have only recently entered the
market, and most are private entities or part of a hedge fund or financial
institution, with no legal obligation to report their activities, often keeping
their activities confidential for legal and competitive reasons. Thus, describing the market has necessarily focused on the visible segment consisting of dedicated TPLF entities, and therefore omitting those hedge funds,
financial institutions, family offices, and others that may also fund litigation.
Market Structure

B.

There are fifteen TPLF funders that have publicly stated that they supply or have raised funds in the U.K. in mid-2011 (Table 1). However, the
number of active investors funding commercial claims in England and
Wales is much lower. IM Litigation Funding has ceased operations. While
Argentum advertises its services in the U.K., it appears not to have financed
any claims to date.17 Two large TPLF investors—Juridica and Burford—
have raised funds and are listed on the London Alternative Investment
Market (AIM) but fund litigation mostly outside the U.K., principally in the
U.S. IMF, the largest Australian based TPLF investor, while it entered to
fund group litigation in 2001,18 withdrew its presence in Europe, and to date
is only co-funding two claims. On the other hand, the litigation division of
the German financial conglomerate Allianz, which funds considerable liti17

Argentium Capital Limited was incorporated in Jersey in the Channel Islands in June 2011 and
listed in December 2011 on Channel Islands Stock Exchange (CISX).
18 See IMF AUSTRALIA, http://www.imf.com.au/about.asp.
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gation in Germany, Austria, and Switzerland, entered the U.K. market in
2002. In contrast to its continental operations, Allianz’s U.K. presence
focused on high-value commercial litigation only, largely due to the higher
cost of litigation in the U.K.19 This means that there are ten active dedicated TPLF investors operating in the U.K., with three additional investors,
Juridica, Burford, and IMF, making occasional investments.
The market is also in a state of flux. Several dedicated TPLF investors
have left the sector—IM Litigation Funding, which had been very active in
the insolvency area, Managers & Processors of Claim Ltd. (MPC), which
funded several high profile cases, and Allianz announced that it was withdrawing from the TPLF business in the UK and Europe in late 2011 due to
the conflict with its main insurance business.20 On the other hand, a number
of investors have indicated that they will enter the market including Burford,21 and still others are in the process of raising funds to expand into the
provision of commercial TPLF.22
Most funders operating in the U.K. are relatively new, with the exception of Allianz, which has been funding claims since 2002. These funders
therefore have only a handful of years of trading experience, small case
loads, and few finalized investments.

19

The main TPLF investors in Germany are Allianz ProzessFinanz GmbH, Roland Prozessfinanz
AG, Foris AG and DAS Prozessfinanzierung AG. Collectively, they have an estimated 95% market
share. Morpurgo also identifies Juragent and Exactor AG as TPLF providers in Germany, and AdvoFin
Prozessfinanzierung AG and Lexdroit in Austria, and Prozessfinanz in Switzerland. Marco de Morpurgo, A Comparative Legal and Economic Approach to Third-party Litigation Funding, 19 CARDOZO
J. INT’L & COMP. L. 343 (2011).
20 See Christian Stuerwald, An Analysis of Allianz’s decision to discontinue its litigation funding
business, Calunius Capital News and Archive, Jan. 2012. Available at http://www.calunius.com/
media/2747/cs%20-%20calunius%20article%20on%20allianz%204% 20january% 202012.pdf.
21 In mid-December 2011 Burford announced the GBP10.3 million acquisition of Firstassist
Legal, an ATE insurance provider as a foundation of its entry into funding UK claims. Edward Machin,
Burford Capital acquires ATE insurance provider for GBP10.3 million, COMMERCIAL DISPUTE
RESOLUTION, (Dec. 14, 2011), http://www.cdr-news.com/litigation/109-articles/1656-burford-capitalacquires-ate-insurance-provider-for-gbp-103-million.
22 These include Fulbrook Management LLC, based in New York and co-founded by U.S. lawyer
Selvyn Seidel who previously co-founded and until recently was a chairman of Burford Capital, Investec Bank which launched a litigation funding arm at the end of 2011, and the Tangerine Fund, part of
Axiom Legal Financing, which is based in London and incorporated in the Cayman Islands, which at the
time of this writing was fund raising.
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TABLE 1. TPLF INVESTORS IN THE UK, JULY 2011
Company

Start

Domicile

Offices

Structure

Source(s) of funding

Harbour Litigation Funding

2007

Cayman
Islands

London

Harbour Litigation
Investment Fund L.P.

Institutional investors, family £60m over two years
offices, educational
institutions, high net worth
individuals

Value of funds

Calunius Capital

late 2006

Guernsey

London

Calunius Litigation Risk
Fund LP

Institutional investors

£40m

Vannin Capital

Jan-11

Isle of Man

IoM, BVI

Backed by IoM private
equity house Bramden
Investments

Private equity

£25m annually for five
years

ILF Advisors

Jan-10

UK

London

Jersey-based Libra
Litigation Fund One

Institutional investors, hedge £10m
funds, family offices,
management team

Therium Capital Management

Jan-09

UK

London

Specialist financial
platform of City of London
Group plc (COLG) listed on
London Stock Exchange

High net worth individuals

£9.77m

Woodsford Litigation Funding

2010

UK

London

UK limited company

IoM investment companies

£5m

Commercial Litigation Funding Ltd 2007
(CLFL)

Jersey

London

Jersey protected cell
company

High net worth individuals,
private equity, hedge funds,
family office

Redacted

Allianz Litigation Funding

2002

Germany

London,
Munich

Allianz ProzessFinanz
Gmbh

Allianz Versicherungs AG

Undisclosed

IM Litigation funding

2002

UK

London

Ceased Operating in 2011

Redress Solutions

2008

UK

London

Backed by two family
offices

1st Class Legal

2006

UK

Shrewsbury

Underwriting House. Cover Via other funders or directly Undisclosed
holder for Authorised ATE from institutional investors,
Insurer
high net worth individuals, etc

Juridica Investments

Dec-07

Guernsey

London

Listed AIM

Burford Capital

Oct-09

Guernsey

London, New Listed AIM
York

Argentum Litigation Investments

2009

Hong Kong

Hong Kong,
Singapore,
London,
Luxembourg

NA

NA

IMF

Jun-01

Australia

Australia

Listed Australian
Securities Exchange

£2.3m in the UK
Substantial shareholders:
Acorn Capital (14.11%), Hugh
McLernon (7.73%), Warrakirri
Asset Management (6.26%) &
John Walker (5.59%)

Undisclosed
Primary funder is
Charterhouse Square Finance
Company Limited, a company
in the Corob group. Also
funded by a high net worth
individual based in Monte
Carlo which is in joint venture
with Redress Solutions

Institutional shareholders Invesco (31.61%), Jupiter
Asset Mangement (14.59%),
Baillie Gifford & Co (14.24%),
Henderson Global Investors
(7.1%), M&G Investment
Management (5%), + others

£115m (over $200m).
£4.8 in the UK

£190m (over $300m)
Institutional shareholdersInvesco (44.77%), Eton Park
International (9.96%), Baillie
Gifford & Co (9.03%), Reservoir
Capital Group LLC (6.33%),
Fidelity (5.57%), + others
Reported £15m
invested but unclear
whether in UK

So urce: Funders' websites and interviews. 1 A rgentum did no t respo nd the figure was taken fro m Litigation Funding M agazine (June 2011).

Active TPLF providers in the U.K. can be “tiered” on the basis of their
capital and size:
∗ A number of providers have significant funds generated from special fundraising efforts or from their parent company. These include Har-
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bour,23 Calunius, ILF Advisors, Vannin Capital,24 Woodsford Litigation
Funding, Therium, and Allianz. Redress Solutions is backed by two family
offices. Juridica and Burford are also included in this tier, as they have
raised significant funds in the U.K., but have presently only funded a handful of cases in the U.K. However, even within this group, the financial capacity to fund claims differs significantly from several millions to well over
£100 million.
∗ The second group has some seed money, and is able to fund or
co-fund on a case-by-case basis, but has no significant investible funds of
their own. This group includes 1st Class Legal, which is largely an ATE
insurance provider, and CLFL, which is raising funds.
There are also hedge funds, financial institutions, and other entities
that have substantial funds, but are not dedicated TPLF investors. Investment banks Credit Suisse and Deutsche Bank, and hedge funds Alchemy
and Elliott, among others, have been mentioned in this context. These investors have operated for some time, and may be fairly active, but do not
publicize their activities. Therefore, it has not been possible to verify the
size and extent of their investments. Indeed, opinions seem polarized as to
their significance, with some in the U.S. claiming that the capital flows
from these investors dwarf those of the newer dedicated TPLF investors in
the U.S., while others, such as IMF, claiming that this is largely a myth and
that these activities are non-existent in Australia.25
The funds raised by TPLF investors come from private capital raisings
either (1) directly from individuals, family offices, institutions, or from all
three, or (2) via private equity and hedge funds (Table 1). Several TPLF
investors, such as Burford, Juridica, and Therium via COLG, have raised
funds through public listings, with dispersed shareholders and significant
minority stakes held by major U.K. financial institutions like Invesco, Ballie Gifford, Fidelity, Eton Park, Scottish Widows in Burford Capital’s case,
and Jupiter Asset Management in Juridica’s case. In most cases, management has an equity stake and performance incentives.
The structure of the U.K.-based TPLF investors varies. All are private
companies with the exception of Juridica and Burford, which are public
companies listed on the AIM. This is also the case for Therium which is
backed by City of London Group PLC., also a public company with a full
LSE listing (although only a small proportion of Therium funds are supplied by COLG). Interestingly, Juridica and Burford are the largest dedicated TPLF investors in the U.S. Most investors from the first group are
domiciled in low tax jurisdictions, such as the Channel Islands, Isle of Man,
and Cayman Islands.
23

Harbour plans to raise a further £60 million in 2012.
Vannin has stated that it has a commitment from their investors of £25 million annually over
five years.
25 Interview with Christopher Bogart, Managing Director, Burford Capital (July 2011).
24
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The management teams, and typically founders, come from legal
backgrounds, including those teams at Harbour, Therium, Burford Capital,
Vannin, Calunius, and Woodsford. TPLF investors also have insolvency
practice and accounting experience, as is the case with Redress Solutions,
and financial, in ILF Advisors’s case or insurance background, in Commercial Litigation Funding Limited’s case.
There are also now a small number of brokers specializing in TPLF.
The broker obtains prospective funding options from TPLF investors that
are presented to the claimant and his lawyer. These funding packages may
include ATE insurance (see below) and CFAs. The broker’s commission is
paid by the funder or the claimant from the award, if the case is successful.
Some funders deal with brokers, but are reluctant to do so, and question
their value and whose interests they represent. The latter issue comes up
because the broker acts for the claimant, but expects to be paid by the TPLF
investor. There are four active brokers offering TPLF in the UK—Ligata,
Maxima, The Judge, and Global Arbitration and Litigation Services.26
C.

Size of the Market

The U.K.-dedicated TPLF market is relatively small. Table 2 shows
the funds currently available, committed, or both, to TPLF investors operating in the U.K. based on publicly available information and interviews.
This excludes the funds raised by Juridica and Burford in the UK—over
USD200 million27 and USD300 million in two capital raisings, respectively—as well as IMF, given that the funds are used to finance litigation
outside the U.K. Nevertheless, Juridica has committed around £4.8 million
to three U.K. claims and IMF £2.3 million to two co-funded U.K. claims.
The figures suggest a modest pool of confirmed investable funds in the
U.K. of around £157 million, as of late 2011, based on information supplied
by eight of the fifteen TPLF investors (Table 2). In addition, some of the
smaller investors have access to funds when they identify a suitable investment. Others, such as hedge funds and financial institutions, invest in litigation, but the amount is not publicly available. This means that £157 million is potentially a low estimate. Some in the industry have estimated that
the total pool of funds is around £500 million, but this estimate is impossible to verify and is not supported by the evidence.

26 Exchange Chambers, barristers based in Liverpool, Manchester and Leeds, have formed a
partnership
with
broker
Maxima
in
June
2011.
EXCHANGE
CHAMBERS,
http://www.exchangechambers.co.uk/ (last visited Jan. 18, 2012).
27 Juridica was the first to list on London’s AIM in December 2007. Greg Bousfield, Third-party
Funders
Eye
Up
Europe,
FULBROOK
MGMT.,
LLC
(Feb.
17,
2010),
http://www.fulbrookmanagement.com/news/100217.html.
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TABLE 2. DEDICATED TPLF FUNDING (£ MILLION) 2010–2011
Investor
Harbour
Calunius Capital
Vannin Capital
ILF Advisors

Funds (£m)
60.0*
40.0
25.0**
10.0

Therium

9.8

Woodsford

5.0

Juridica

4.8

IMF
Total

2.3
156.9

Source: Funders' websites and interviews.
*Allocated over two years.
**Annually, over five years.

There are several aspects to note about the UK dedicated TPLF investment market:
∗ Three dedicated TPLF investors, Harbour, Calunius, and Vannin,
dominate the sector with £125 million, or 80%, of the estimated investable
U.K. funds.
∗ The £305 million in capital raised in London by U.S. based Burford
and Juridica dwarfs the estimated funds available for investment by the nine
other active dedicated TPLF U.K. investors. Juridica and Burford have
together raised almost twice the estimated funds of the nine other active
dedicated TPLF investors in the UK. This suggests that there are more opportunities available for funding U.S. litigation.
The overall number of cases recently funded by TPLF investors is unknown. Some TPLF investors have published or supplied figures, while
others treat this information as commercially confidential.
The CJC estimated that by mid-2010 that no more than 100 cases had
received third-party financing in the U.K., adding that “some of these cases
may have been pursued by other forms of funding; some may not have been
brought at all.”28 Others have suggested that this is an underestimate, and
they put the figure at two or three times higher.
It is possible to offer some crude estimates of the number of claims
currently funded. Most, but not all, TPLF investors focus on claims with a
value in excess of £1 million. For example, Harbour Litigation Funding,
28

CIVIL JUSTICE COUNCIL, A SELF-REGULATORY CODE FOR THIRD PARTY FUNDING 11 (2010),
available at http://www.instituteforlegalreform.com/sites/default/files/images2/stories/documents/pdf/
international/tpf_consultation_paper.pdf.
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which raised £60 million in funds in 2010, has committed these to funding
thirty claims.29 This suggests an average investment of £2 million per
claim. If this average is extrapolated across to the active TPLF investors in
the U.K. with banked funds,30 this gives those investors the ability to fund
around seventy-five claims. This estimate excludes Juridica and IMF,
which only make occasional investments in the U.K. Adjusting for a number of investments in smaller claims, such as £1 million claims, allows for
funding for an estimated eighty-five cases.31 Assuming that this funding is
over a two-year period, the six TPLF investors active in the U.K. likely
fund an estimated forty-three claims per year. Assuming further that an
additional eight claims are funded by the remaining four active TPLF investors, these investors likely fund an estimated fifty-one claims annually.
This seems broadly in line with the figures given by those active TPLF
investors interviewed. Those figures suggest an estimated sixty-two claims
funded in 2011 in the U.K. This estimate differs from the previous estimate
due to the average two-year duration of each claim, which leads to a carry-over of claims initially funded in prior years to the current year when
they are nearing finalization. The estimate needs to be qualified by several
other factors. It is only an estimate—claims may have been counted twice,
as individual TPLF investors may be co-funding the same actions, and a
number of the claims funded by U.K.-dedicated TPLF investors are in other
jurisdictions, e.g., U.S. and Australia.
This estimate can be put in context using an early 2008 analysis conducted by consulting firm LEK.32 The analysis estimated that there were
between 500 and 1,000 commercial cases, and about 250 insolvency cases
of claims commenced in 2006, that were potentially suitable for TPLF.
LEK’s estimates were based on published judicial statistics of claims commenced in the English and Welsh high courts, specifically the Queens
Bench and Chancery divisions, thus excluding those that were not set down
for trial. Further, these estimates do not indicate whether the claims would
have needed or wanted TPLF or have satisfied the selection criteria of
TPLF investors. However, accepting these figures as crude estimates suggests that there were a maximum of 1,250, or 1,000 if insolvency claims are
excluded, potentially fundable cases. Assuming these estimates were valid
today, the dedicated TPLF industry is funding a mere 4%, or 5% excluding
insolvency claims, of commercial cases.

29

Interview with Susan Dunn, Head of Litigation Funding, Harbour Litigation Funding (July

2011).
30

See supra Table 2.
Ten claims at a value of £2 million from the sample of seventy-five cases is equivalent to
twenty claims at a value of £1 million.
32 L.E.K. CONSULTING, LITIGATION FUNDING: MARKET REVIEW (2008) (PowerPoint presentation).
31
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TPLF as an Investment

TPLF is not insurance—it is an investment. The funds are provided to
claimants on a no-win-no-pay basis in return for a success fee.
As an investment TPLF is attractive for a number of reasons. Most of
those interviewed stated that TPLF was uncorrelated with other asset classes, perhaps mildly counter-cyclical, and offered potentially high but risky
rewards. Its downsides include that it is a bespoke financial product requiring extensive due diligence, is not scalable, is high risk, the timing of outcomes/returns is not controllable or predictable, and is generally illiquid.
One exception to the illiquidity are those publicly listed TPLF investors
who have their shares traded on a stock exchange. However, these shares
are thinly traded and are not likely to be very liquid either.33
The prospectuses of the publicly listed funders—Juridica34 and Bur35
ford —shed further light on the risks faced by investors:
∗ Investors are not able to raise additional funds if the company invests in claims in excess of total funds.
∗ Investors face fluctuations in operating results due to different timing of collection of recoveries, changes and values of investments, etc. As
a result, a company’s profits in one period will not be indicative of the future.
∗ Both companies are aware of legal restrictions in different jurisdictions and their potential difficulties. Burford states: “There is also the risk
that the [c]ompany may make an investment or otherwise engage in a business or financial transaction despite the uncertainty around a certain jurisdiction, leading to that investment being at risk by virtue of its investment
agreement being found to be unenforceable.”36
∗ Networking is crucial to company’s investment strategy.
∗ Investors face a risk of bad case selection.

33 For share prices, see Stock Summary for Juridica Investments Limited, LONDON STOCK
EXCHANGE
(Dec.
27,
2011),
http://www.londonstockexchange.com/exchange/prices-andmarkets/stocks/summary/company-summary.html?fourWayKey=GG00B29LSW52GGGBXAIM; Stock
Summary for Burford Capital Limited, LONDON STOCK EXCHANGE (Dec. 27, 2011),
http://www.londonstockexchange.com/exchange/prices-and-markets/stocks/summary/companysummary.html?fourWayKey=GG00B4L84979GGGBXASQ1; Stock Summary for I.M.F. (Australia)
Limited,
AUSTRALIAN
SECURITIES
EXCHANGE
(Dec.
27,
1011),
http://www.asx.com.au/asx/research/companyInfo.do?by=asxCode&asxCode=IMF.
34 See generally JURIDICA INVESTMENTS LIMITED, ADMISSION DOCUMENT TO TRADING ON AIM
(2007),
available
at
http://www.juridicainvestments.com/investorrelations/~/media/Files/J/Juridica/pdfs/Admission_Documentation.pdf.
35 See generally BURFORD CAPITAL LIMITED, ADMISSION DOCUMENT TO TRADING ON AIM
(2009), available at http://www.burfordfinance.com/pdf/Burford-Admission-Document.pdf.
36 Id. at 12.
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∗ Investors face liability for costs, especially in loser-pays jurisdictions, or when ATE insurance was not purchased.
∗ Investors face difficulties in recovery collection when a defendant is
unable to pay.
∗ Investors must rely on lawyers’ skills, as he or she cannot control
the prosecution.
∗ Juridica states that conflicts can arise because lawyers owe legal
professional duties to the court and their clients. There could be circumstances in which the lawyers are required to act in accordance with these
duties, which may be contrary to other responsibilities to the company or
inconsistent with firm’s investment strategy.
Case Selection

E.

Table 3 summarizes the case selection criteria, success fee arrangements, types of cases funded, and experience to date of U.K.-based TPLF
investors.
Until recently, the primary focus of TPLF has been insolvency cases.
These were typically small to medium-sized claims with fairly predictable
outcomes. Funders who invest in insolvency cases include IM Litigation
Funding, which is no longer operating, Harbour, Redress Solutions,
Therium, ILF Advisors, and 1st Class Legal. Some funders, such as Harbour and ILF Advisors, also deal with tax claims.
Most dedicated TPLF investors will fund only commercial litigation—
mainly contract and commercial disputes. Nearly all stated that they do not
fund complex multiparty construction, patent trolling, matrimonial, personal injury, defamation, or clinical negligence claims. Several fund arbitration claims, and several European funders specialize in group actions,
especially follow-on cartel damage claims.37
Most of the TPLF investors interviewed stated that they only funded
large commercial claims in the U.K. and often more narrowly in England
and Wales. This is because most are London-based litigators who feel most
comfortable with the law and procedural rules of England and Wales High
Court. A number were prepared to fund cases outside England and Wales,
but often this was limited to common law jurisdictions, including Australia,
New Zealand, Canada, U.S., and Caribbean. It is evident that this narrow
focus arises from investors staying within their comfort zone, and perhaps
from the availability of an attractive case flow, given the nascent stage of
the industry’s development, which does not yet require searching wider for
attractive claims.

37

See infra Tables 4-5.
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The minimum and actual values of the claims that are, or will be,
funded varies considerably, but tends to be high.38 The minimum threshold
set by many TPLF investors exceeds a claim of £1 million, and some have
larger minimum claims exceeding £5 million. However, in practice, claims
with a lower value will be funded if they are particularly attractive in terms
of the soundness of the case and the prospect of a quick resolution. Some
TPLF investors have guidelines, while others have strict minimum thresholds. Often, “proportionality” was used to describe the relationship between the prospective investment and the anticipated award/success return.
The investment per claim ranges from a low of £50 thousand (in the case of
Vannin Capital and Therium, to a maximum of £6 million in Harbour’s
case.39 Only claims with a financial remedy are funded. Actions for specific performance and injunctive relief are not considered for the obvious
reason that there is no financial outcome in which to share.
TABLE 3. CASE SELECTION, FEES AND CASE LOAD OF UK FUNDERS
Company

Minimum Claim

UK
Harbour Litigation Funding £3m

Success fee

Types of claims

Claims funded and reviewed

Greater of multiple of funding
and % of proceeds

Breach of contract, cartel damage, professional negligence; Insolvency Act claims; 650 reviewed, 60 funded (30 in current fund); no more than
misrepresentation; intellectual property; breach of fiduciary duty; tax and
of the fund in any one case
employment tribunal claims. No matrimonial and construction cases

Multiple of funding or % of
proceeds

International arbitration, breach of contract, negligence, commercial. Also look at Invested £8m in 7 claims (1 international; 1 IP case in the US
negligence and commercial cases. Has considered group actions but decided not breach of contract, 2 breach of commercial contract)
to invest

Vannin Capital

£5m (but can be as
low as £500k)

Calunius Capital

Ideally £3m or 6
Usually a combination of
times investment.
multiple and % proceeds
Rarely less than £1m

All commercial areas: breach of contract such as confidentiality agreements,
trade and distribution agreements, breach of fiduciary duty; professional
negligence. Also commercial IP cases. No divorce, personal injury, construction

122 reviewed, 15 funded in 2011

ILF Advisors

£1m

10% to 20%

Contract disputes, tax, insolvency, tort, professional negligence, shareholding,
group and single actions. No arbitration cases or complicated cases (medical,
divorce, defamation, misfeasance, construction)

7 funded (2 judgments expected, 2 settled; 2 ongoing, 1
awaiting defendant reply); 10 under consideration, many in
pipeline

Therium Capital
Management

£1m

Multiple of funding or % of
proceeds.

Large commercial litigation and arbitration claims. Also insolvency cases. No
matrimonial, defamation, privacy, multi-party construction. Parent Accounts
state 4 cases completed generating 207% return on investment

244 reviewed (might fund 4-6), 15 funded between £50k £2.4m investment, most still running)

Woodsford Litigation
Funding

£3m

Multiple of funding 3 or greater
or 10% to 50% of proceeds.

Commercial litigation and arbitration and expert determined disputes,
c. 40 reviewed in 2011. 1 arbitration funded (£0.5m
specifically: general commercial litigation, e.g. contractual disputes; shareholder investment)
and company matters; financial services, financial markets and commodities;
banking; commercial property; tax; competition; professional negligence;
insurance; fraud/dishonesty; intellectual property

Commercial Litigation
Funding Ltd (CLFL)

Above £2m

Multiple of funding or 25% to
30% of proceeds

Commercial and group actions. No clinical negligence and private injury

c. 200 reviewed. Funded or partly funded 12 (2 outstanding,
lost, 2 full trial)

Breach of contract, professional negligence, breach of directors' duties, wrongful
or fraudulent trading and transactions at an undervalue, insolvency

50 insolvency claims funded

IM Litigation Funding

Above £3m

Redress Solutions

£250k

Multiple of funding and/or % of
proceeds

Insolvency litigation specialist. Work with Insolvency Practitioners. Commercial Ratio of funded to reviewed cases is 1 in 10. Claims
disputes, breach of contract, shareholder action, claims against former
reviewed/funded included building, family law, shareholde
customers or suppliers, claims against directors, recovery of book debts and many and inadequate compansation
other types of action. No case they would not consider

1st Class Legal Litigation
Funding

£150k

Fixed fee plus daily interest
agreed upfront

Contract disputes, professional negligence claims, trustee and insolvency related Funded less than 1 in 5 claims
claims, directors and partner disputes, intellectual property cases, international
& domestic arbitration matters, class actions

38

See infra Table 3.
Interview with Neil Purslow, Managing Director, Therium (July 2011); interview with Nick
Rowles-Davies, Consultant, Vannin Capital (July 2011); interview with Susan Dunn, Head of Litigation
Funding, Harbour Litigation Funding (July 2011). Burford Capital’s maximum investment per claim is
$15 million. Interview with Christopher Bogart, Managing Director, Burford Capital (July 2011).
39
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While the other selection criteria varied, and were expressed by those
interviewed with different scientific precision and rigor, there were a number of common and relatively obvious criteria. These included:
∗ legal merits of the claim,
∗ prospective investment in relation to likely financial outcome,
∗ likelihood of success,
∗ defendant’s solvency and ability to pay costs and any
award/settlement,
∗ claimant’s motivation, commitment, and (dis)honesty,
∗ experience and deliverability of legal team, and
∗ portfolio risk management constraints in terms of proportion of investable funds committed to an individual case and risk profile.
The selection of cases involves considerable due diligence from the
management team, their legal advisers, and, often, forensic accountants.
Funders with a private equity background, e.g., Calunius Capital and
Therium, used financial modeling to select cases.40 Others used risk assessments, while others implemented more informal methods. Most of this
time and effort was upfront and relatively fixed, regardless of the size of the
claim.
For those who have a significant deal flow, only a small number of
prospective claims are funded. The TPLF investors interviewed indicated
that they fund around one in ten of the claims reviewed. Harbour, Calunius,
Therium, Allianz, CLFL, and Woodsford collectively reviewed around
1,446 potential claims and agreed to fund 118, or only 8% of those reviewed.41
Customers

F.

The focus of this research has been on the supply of TPLF investment.
As a result, there is less knowledge of the users of TPLF. Nonetheless, the
demand for TPLF comes from claimants. Typically, claimants’ dealings
are with lawyers who have relationships with TPLF investors, and who
40

Interview with Neil Purslow, Managing Director, Therium (July 2011); interview with Mark
Wells, Managing Partner, Calunius Capital (July 2011).
41 Caution must be exercised in relying on these figures because individual TPLF investors may
have reviewed the same claims, and because multiple TPLF investors may have co-funded some of the
claims. Additionally, some of the reviewed claims may have been rejected outright as being totally
unsuitable, such as personal injury claims. Interview with Susan Dunn, Head of Litigation Funding,
Harbour Litigation Funding (July 2011); Interview with Neil Purslow, Managing Director, Therium
(July 2011); Interview with Mark Wells, Managing Partner, Calunius Capital (July 2011); Interview
with Brian Raincock, Chairman, Commercial Litigation Funding (July 2011); Interview with Ben Hawkins, Managing Director, Commercial Litigation Funding (July 2011); Dr. Arndt Eversberg, Managing
Director, Allianz ProzessFinanz GmbH (July 2011); Jonathan Barnes, Director, Woodsford Litigation
Funding (July 2011).
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advise their clients about the suitability of TPLF and its different providers.
Occasionally, TPLF investors are approached directly by claimants, or, in
the case of group litigation, the TPLF investors may approach prospective
claimants. All those interviewed stressed a need to develop a close working
relationship with solicitors as a key to their business and deal flow.
Demand for TPLF comes from those who either cannot or prefer not to
fund their own litigation. Some claimants do not have access to sufficient
funds; others see TPLF as a way of managing their cash flow, keeping litigation costs off their balance sheet, or both. By obtaining TPLF to cover
legal costs, claimants do not incur upfront costs; rather, they only incur a
contingent profit to write-up against realized losses. Thus, it cannot be assumed that TPLF investors fund only cash strapped claimants who would
not otherwise have litigated.
It has not been possible to get a profile of lawyers and claimants who
have used, or are likely to use, TPLF. Generally, lawyers who have used
TPLF are not from the “Magic Circle” law firms but, as described by one
TPLF funder, are from the 100–500 ranked law firms. However, the profile
of law firms differs among funders. Similarly, it is rare for a Financial
Times Stock Exchange 100 (FTSE100) firm to use TPLF, given the focus
on small and medium-sized enterprises. Generally, though, individual
TPLF investors each have different client and lawyer profiles.
Two factors the TPLF industry struggles with are low customer
awareness and misconceptions about TPLF. The product is relatively
new—apart from insolvency cases, see below)—and there is no reliable
track record, given that most TPLF investors have operated for two years or
less, and that many have not finalized many of the cases they are funding.
These struggles are partly self-inflicted. TPLF investors differ in the
extent they advertise or even wish to publicize their services. Most rely on
developing extensive relationships with law firms. In England and Wales, a
solicitor has a professional duty to advise clients on the litigation funding
options as set out in Rules 2.02 and 2.03 of the Solicitors’ Code of Conduct.42 Indeed, a number of major legal firms provide information and
promote various financing options for litigation, including Addleshaw
Goddard, Irwin Mitchell, and Taylor Wessing. Also, a recent survey commissioned by Harbour and published in September 2010 showed that, of the
top 200 U.K. law firms, over 90% of respondents either always or sometimes discuss litigation funding options with their clients.43
A number of TPLF investors stated that they regarded publicity as undesirable for commercial confidentiality. This is particularly so in specific
42 Solicitors’ Regulation Authority Code of Conduct 2011 2.02-03 (Dec. 23, 2011) (Eng. &
Wales), available at http://www.fassit.co.uk/pdf/solicitors-code-of-conduct-full.pdf.
43 Press Release, Harbour Litigation Funding, Harbour Litigation Funding Announces Results of
First
Annual
UK
Litigation
Survey
2
(Sept.
7,
2010),
available
at
http://www.harbourlitigationfunding.com/assetmanager/images//harboursurveypressrelease7sept10.pdf.
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cases where there is a reluctance to inform even opposing counsel that the
claimant is funded.
This assertion is borne out by recent surveys. An Ipsos Mori poll,
conducted for Addleshaw Goddard, a second-tier U.K. law firm, and based
on interviews held in June 2008 with more than fifty senior executives,
including heads of litigation and counsel for Financial Times Stock Exchange 350 (FTSE350) companies, found that 34% had not heard of ATE
insurance and that 30% had not heard of TPLF.44 Only 2% of the respondents had used TPLF, with 46% saying they were very unlikely to use
TPLF.45 This stance may be changing. A survey by Harbour found that
50% of respondents had direct experience with TPLF.46 Either these findings are difficult to reconcile or great progress has been made in less than
two years.
G.

Managing Legal Costs

Approaches to funding commercial litigation differ. The investment
may cover the full costs until settlement, a part of the costs, or specific
components of the costs such as expert witness fees. Those TPLF investors
who operate in the U.K. often cover the full costs from the date of the funding agreement. Typically, they will cover legal costs, expert witness’ costs,
adverse costs like ATE premiums, and any other out-of-pocket expenses.
These covered costs may not comprise the full costs of running a case, since
a TPLF investor may be approached, and may agree, to invest at some intermediate stage of the litigation process.
TPLF investors are very concerned with the management of the legal
costs. In the U.K., the costs of litigation are high and generally unpredictable because they are dependent on a number of substantive and procedural
factors, which vary considerably and can have a significant impact on the
ultimate return. This contrasts with a civil legal system like Germany,
where lawyers are paid according to a schedule of set legal fees and costs
which makes budgeting of legal costs, and hence the level of investment
needed, fairly predictable. Further, U.K. lawyers are generally not good at
budget management and cost control. One TPLF investor described them
as “like builders” exhibiting a tendency to under-quote legal costs, and
then, once “on-site,” to go over budget. This is not conducive to TPLF, and
one task and major role of the TPLF investor is to pin down the budget.

44 Over a third of respondents in the sample came from FTSE100 firms. ADDLESHAW GODDARD
LLP, LITIGATION FUNDING: UNDERSTANDING THE STRATEGIES AND ATTITUDES OF CORPORATE UK 5,
15 (2008).
45 Id. at 22-23.
46 Harbour Litigation Funding Announces Results, supra note 43, at 2.
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Indeed, lawyers who did not respond professionally to a TPLF investor’s
request to provide well-formulated budget estimates were often not funded.
TPLF investors’ attitudes toward legal budgets and cost overruns differ. A number of funders—usually those with investment banking backgrounds—ask for estimates of maximum costs, with the TPLF funder stating that cost overruns will not be accepted unless they are critical to the
case, such as when it subsequently becomes necessary to appoint an expert
witness. Others, usually ex-litigators, show more tolerance toward budget
overruns, seeing them as almost inevitable. To avoid budget overruns, funders often take a pessimistic approach and pick the worst-case budget estimate. They also monitor legal costs at each stage of the case with ongoing
updates.
Most dedicated TPLF investors interviewed did not see liability for
adverse costs as a particular issue. While it increased the costs of litigation
and the variability of outcomes, and decreased net settlements, it also made
TPLF more attractive to potential claimants. As the defendant’s legal costs
are often equal to that of the claimant, this effectively doubles the TPLF
investors potential exposure to legal costs. Typically, TPLF investors take
out ATE insurance and the premia tend to range from 40% for pre-paid
ATE coverage to 60% for outcome-based ATE coverage.47 Allianz, whose
management team has German legal background and experience, did express concerns about adverse costs and said that these, together with the
generally high costs of litigation in England and Wales, were the principle
factors for their decision to only fund high-value claims in the U.K., unlike
their business in other jurisdictions. Juridica said high costs were one of the
principle reasons it did not invest in the U.K.

Return or Success Fees

H.

The return to TPLF investors is paid out of damages or out-of-court
settlements. The structure of the success fee differs, as do the underlying
commercial rationales. While the broad terms are listed in Table 3, the
precise terms vary considerably for individual TPLF investors, and often on
a case-by-case basis.
The basis of the success fee was explained in different terms by those
interviewed. Some regarded it as a risk–reward payment, with the success
fee reflecting the likelihood of success and failure. One example was given
where a low success fee was negotiated for a claim that was nearly guaran47

ILF Advisors stated that ATE insurance constituted around 40% of costs covered by the funder.
Allianz said that it varied from 40% to 60%. Interview with Neil Brennan, Chief Executive Officer, ILF
Advisors LLP (July 2011); Interview with Dr. Arndt Eversberg, Managing Director, Allianz ProzessFinanz GmbH (July 2011).
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teed to succeed. Others did not accept this explanation. They took the position that their due diligence and case selection dealt with risk, and thereafter the success fee was determined by a return-on-investment ratio. As one
investor put it, even sure fire winners have lost at trial, citing the example
of Stone &. Rolls.48
There are three methods of pricing the return on a TPLF investment: a
multiple of the investment as described above, a percentage of the award or
settlement, or some mixture of both. Most TPLF investors will look for a
return in terms of a multiple of the funds invested. This can vary from 1.5
to 6 times the investment made. This suggests a fairly high return, but the
return must also cover the losses of claims that fail.
It is more common for the return to be expressed as a percentage of the
award or settlement in the funding arrangement with claimants. In the
U.K., this typically ranges from 20% to 40% of the award or settlement, but
can be 50% or higher in some cases. In Austria, Germany, Ireland, and the
Netherlands, the experience is similar—a success fee from 20% to 40%.49
These ranges are lower than in Australia, where TPLF investors’ success
fees range from 30% to 60%.50
A number of TPLF investors emphasized that their success fee is set in
a way that does not leave the claimant with less than 50% of the claim value.51 A higher success fee would de-motivate the claimant, and would not
be seen as a fair or acceptable commercial split. This may be hard to
achieve if the damages or the out-of-court settlement is less than what was
anticipated in the funding agreement. It is a reality of litigation that most
cases are settled before trial, often for sums less than the claim or the damages at trial might have been. While it can be expected that those claims
seeking funding are more likely to go to trial,52 the success fee component
may well be much higher if the settlement is lower than projected. This
will also be the case since settlements will often be an all-in offer, where
the individual components of damages, costs, claimants’ legal expenses
including lawyers’ conditional fee payments, ATE, and other elements are
not broken down separately. This requires that the various claims of the
settlement sum be prioritized.
48

See Stone & Rolls Ltd. v. Moore Stephens, [2007] EWHC (Comm) 1826 (Eng.), available at
http://www.bailii.org/ew/cases/EWHC/Comm/2007/1826.html.
49 HODGES ET AL., supra note 9.
50 Daniel L. Chen & David S. Abrams, A Market for Justice: The Effect of Litigation Funding on
Legal
Outcomes
15
(Working
Paper,
July
2011),
available
at
http://www.duke.edu/~dlc28/papers/MktJustice.pdf.
51 A survey of FTSE100 in-house counsel found that almost half of the respondents thought that a
25% success fee was too high, and almost 60% thought that a 40% success fee was too high.
ADDLESHAW, supra note 44, at 12.
52 Susan Dunn commented that Harbour tends to fund “harder cases” that have a “much higher
percentage [of] going to trial.” Interview with Susan Dunn, Head of Litigation Funding, Harbour Litigation Funding (July 2011).

2012]

THIRD-PARTY LITIGATION FUNDING IN EUROPE

425

Despite this, most TPLF investors interviewed said that the potential
rewards were high. The actual returns are hard to estimate given that those
in the industry do not yet have a solid track record. There have also been
some significant recent losses (see below). However, a brief, but optimistic, glimpse is provided by Therium, which has reported that the four cases
finalized at the beginning of 2011 generated a 207% return on their investments.53 Financial data covering the period 2001–2010 for Australia’s biggest TPLF investor, IMF, showed an internal rate of return of 75% before
overhead expenses.54
It is important not to be mesmerized by the headline success fees. Despite due diligence and the selection of strong cases, a large number will
fail given the uncertain nature of litigation. Indeed, if one accepts the rule
of thumb, given by several of those interviewed, a case should have a 70%
or greater chance of success to be considered. This suggests a failure rate
of 30% or less. It is therefore interesting—or simply coincidental—that
IMF’s failure rate is 24%. Thus, fees generated on the successful actions
must cover the investment on those claims that have been lost across TPLF
investors’ portfolio of cases. Given that most TPLF investors have relatively small caseloads and will have invested differing sums, a few failures
can wipe out the net returns. Several interviewees stressed that this made
case selection, risk diversification, and risk management crucial to the success of the investment strategy. Others noted that whatever attractive returns materialized from the claims funded to this point, returns would be
under greater pressures as more investors entered the market.
Several recent high profile losses to TPLF investors underscore these
risks. One of the largest TPLF-funded claims to date was Stone & Rolls
Ltd. v. Moore Stephens, an £89 million professional negligence claim
brought by liquidators to the insolvent company Stone & Rolls in 2007.55
The liquidators alleged that the company’s auditor, Moore Stephens, failed
to detect its owner’s fraudulent activities that resulted in the company’s
liquidation. IM Litigation Funding funded the claim, which it estimated
had a 70% chance of success, and stood to receive a £40 million award.56
The High Court ruled in Stone & Rolls’s favor, but in June 2008, the Court
of Appeal dismissed the claim, holding that a company liable for fraud

53 Press Release, City of London Group PLC, Preliminary Results 4 (June 27, 2011) available at
http://www.cityoflondongroup.com/pressreleases/City%20of%20London%20Group%20plc%20%20Prelim%20Results%202011.pdf.
54 Chen & Abrams, supra note 50, at 24.
55 Stone & Rolls Ltd. v. Moore Stephens, [2007] EWHC (Comm) 1826 (Eng.), available at
http://www.bailii.org/ew/cases/EWHC/Comm/2007/1826.html.
56 Rachel Rothwell, Major Third-party Funding Case Fails in House of Lords, LAW SOC’Y GAZ.,
Aug. 6, 2009, http://www.lawgazette.co.uk/news/major-third-party-funding-case-fails-house-lords. The
author was reliably informed that this is a gross over-estimate.
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committed by its director to third parties could not bring a claim for damages against its auditors.57 The House of Lords affirmed in 2009.58
Arkin,59 described by the judge as a “disastrous piece of litigation,”60
showed the potential costs of failure. Arkin’s lawyers agreed to work on a
conditional fee basis and a TPLF investor, MPC,61 funded the costs of the
expert witness, forensic accountants Ernst & Young. Ernst & Young
agreed to provide a report on the quantum costs of organizing documents in
return for a 25% share of the damage/settlement sum up to £5 million and
23% thereafter, plus any recovery of experts’ costs from the defendants.62
MPC could withdraw if the expert’s report indicated that damages would
not cover their investment, and its consent was needed on settlements or
compromises. However, if there were a dispute over these decisions,
Arkin’s counsel would prevail.63 MPC estimated its total outlay to the end
of the trial would be about £600,000 and the probable settlement to be between $5 million and $10 million.64 MPC’s actual outlay was over double
this amount, at around £1.3 million, which it lost. The claimant’s lawyers
lost an undisclosed sum, and the claimant and MPC were confronted with
the possibility of indemnifying the defendants’ entire adverse costs of nearly £6 million.65 In the end, the court limited MPC’s payment of adverse
costs to £1.3 million, an amount equal to the sum it invested. This is known
as the “Arkin rule.” Thus, MPC’s total loss was £2.6 million.66 That is,
MPC’s investment was four times greater than initially estimated, and it
could have been exposed to £7.3 million in costs had the court ordered it to
pay the entire adverse costs of the defendant.67

57 See Moore Stephens v. Stone & Rolls Ltd., [2008] EWCA (Civ) 644, [1] (Eng.), available at
http://www.bailii.org/ew/cases/EWCA/Civ/2008/644.html.
58 See Stone & Rolls Ltd. v. Moore Stephens, [2009] UKHL 39, [2009] 1 A.C. (H.L.) 1391 (appeal
taken
from
Eng.),
available
at
http://www.publications.parliament.uk/pa/ld200809/ldjudgmt/jd090730/moore.pdf.
59 Arkin v. Borchard Lines, [2005] EWCA Civ 655. Mr. Arkin sought damages for anticompetitive actions from members of a number of shipping conferences, alleging that they had been
guilty of predatory pricing which had driven Mr. Arkin’s shipping company from the market. The
European Commission began proceedings against members of the Shipping Conferences but drop the
case in early 1991 because the Conference agreements had been amended. In 1996, after going into
liquidation, Mr. Arkin had the claims against members of the conferences assigned to him for breaches
of Articles 81 and 82 agreeing to share any proceeds 50:50 with the creditors.
60 Id.
61 Id. MPC was an early funder also providing accounting services. It no longer operates. The
case was originally funded by legal aid but this was withdrawn for undisclosed reasons.
62 Arkin, EWCA Civ. 655.
63 Id.
64 Id.
65 Id.
66 Id.
67 Id.
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Forum Shopping

Forum shopping, where the claimant chooses the jurisdiction that is
the cheapest, has the most favorable law or procedures, or both, was not a
major consideration among U.K.-based TPLF investors. Most investors
only confined their investments to commercial disputes in England and
Wales, and a subset to claims in other common law jurisdictions where they
had previous experience. This was because they understood the legal procedures, could better anticipate the risks and costs involved, could evaluate
the lawyers and likelihood of success of the claim, and had confidence in
the quality of judicial resolution provided by the courts. Even where there
was foreign legal expertise and experience, there was not a tendency to
forum shop. For example, Calunius has a senior and highly experienced
German lawyer, but does not actively seek to fund German cases. Others,
such as Therium and Vannin, were prepared to fund litigation and arbitration further afield in North America, Australia, and Europe.
The other factor emphasised by many of those interviewed was that for
most commercial litigation, there is a limited scope for forum shopping.
This was because the legal jurisdiction had been determined in the
pre-existing relationship of the parties, such as a term in a contract governed by the nature of the dispute, by the lawyers prior to seeking TPLF, or
both. The exception to this comes from those specializing in group litigation. Because these often involved parties across Europe and globally—and
infringed European, EU Member State, U.S., and other laws—the action
could be brought in any one of a number of jurisdictions.
III. GROUP ACTIONS
Group actions are a relatively new phenomenon in Europe. This section examines the development and extent of group actions, and the role
played by TPLF investors. While an attempt has been made to interview
this group of TPLF investors, they have been less forthcoming.68 With the
exception of Omni Bridgeway, the discussion below is based on publicly
available information.
A.

Background

While many jurisdictions offer some form of collective redress, this is
often very circumscribed, and not attractive to litigants or funders. None68 CDC declined to be interviewed and CFI failed to respond to various emails and letters for an
interview.
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theless, a number of TPLF funders have entered this specialist sector in the
last several years largely on the back of the European Commission’s aggressive cartel prosecution program.69
There has been an extensive debate in Europe over the legislative
framework for collective actions. Unfortunately, the European Commission’s support for collective redress has floundered. In April 2008, the European Commission published the White Paper on Damages Actions for
Breach of the EC Antitrust Rules.70 Its proposals for class actions failed to
gain support from the European Parliament and the effort lapsed. The consultations on more general reforms to introduce collective redress were relaunched in early 2011.71
In the meantime, a number of EC Member States have reformed their
national laws to permit group actions, again with varying success. Some
have adopted new laws permitting class actions while some have only provided a possibility of class or group action, without changing the legislation. So far, there have been a number of proposals, some of which have
resulted in a change:72
∗ Laws permitting class actions have recently been introduced in Italy
in 2010, Sweden in 2003, Poland in 2010, and draft legislation exists in
Belgium.
∗ In the Netherlands, the Collective Settlement of Mass Claims Act
2005 allows claimants, through a representative association, and defendants
to agree to a settlement which they can then petition the court to make binding. The Act allows for the claimants to opt out, but those who do not are
denied the right to appeal.73
69 Cento Veljanovski, Cartel Fines in Europe Law, Practice and Deterrence 29 WORLD
COMPETITION 65 (2007); Cento Veljanovski, European Cartel Fines under the 2006 Penalty Guidelines–A
Statistical
Analysis,
(Dec.
2010),
available
at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1723843. Cento Veljanovski, Deterrence, Recidivism and European Cartel Fines, 7 J. COMPETITION L. & ECON., 2011, 871-915.
70 COMM’N OF THE EURO. CMTYS., White Paper on Damages Actions for Breach of the EC Antitrust Rules, COM (2008) 165 final (Apr. 2, 2008).
71 EURO. COMM’N, Commission Staff Working Document Public Consultation: Towards a Coherent European Approach to Collective Redress, SEC (2011) 173 final (Feb. 4, 2011). The consultation
closed in April 2011. Some of the trial obstacles to class actions faced by claimants include the costs of
passing on defense, the length and cost of the process, and weak disclosure and discovery rules. For
example, most cartel damage claims are follow-on actions from a European Commission’s finding of
liability. However, the Commission is not required to open the file to claimants. Recently, the European Court of Justice ruled that documents relating to a leniency program may be disclosed to claimants
seeking damages in civil antitrust actions. It is up to the national courts to determine, on a case-by-case
basis, whether to disclose leniency material to cartel damages actions. See, e.g., Pfleiderer AG v.
Bundeskartellamt [2011] C-360/09.
72 FRESHFIELDS BRUCKHAUS DERINGER, RECENT DEVELOPMENTS IN CLASS ACTIONS AND THIRD
PARTY
FUNDING
OF
LITIGATION
(Feb.
2008),
http://www.freshfields.com/publications/pdfs/2008/feb20/21722.pdf.
73 Id. at 19-20.
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∗ The German Federal Government opposes the class action model
proposed by the European Union (EU), although group actions are possible
in Germany.74
∗ In the U.K., no real progress has been made. In July 2006, the Department of Trade and Industry published a consultation paper on representative actions in consumer protection legislation to consider whether representative bodies should be permitted to bring actions on behalf of consumers.75 It recognized TPLF as a potential area of growth for class action
claims. But it has not progressed much since then.
The U.K. does not offer a hospitable legal environment for group actions. It allows for so-called representative actions, and the more limiting
joined actions, that require that the claimants have the “same interest,”
which appears to mean an identical interest.76
The legal position was clarified in Emerald Supplies v. British Airways,77 where the English and Wales Court of Appeal placed a restrictive
interpretation on the same interest requirement. Emerald Supplies and
Southern Glass House Produce, importers of cut flowers, used British Airways (BA) to freight its products and sought damages from BA for overcharging for air cargo services due to BA’s status as a member of an alleged
airfreight cartel.78 The claim was originally launched by US class action
lawyers Hausfeld & Co. LLP in September 2008, at a time when the European Commission was still considering whether an infringement had occurred.79 Hausfeld agreed to a conditional fee arrangement and took out
ATE insurance.80 Two claimants sued as representatives of all direct and
indirect purchasers who suffered loss from the air cargo cartel.81 The High
Court ruled that all those represented in the action must have the same interest as required by the civil procedure rules of the High Court, specifically
CPR19.6.82 Because the class included direct and indirect purchasers, the
amount of damages, if any, for the direct purchasers depended on whether
the alleged overcharges were passed on to a downstream buyer, also known
74

Id. at 16.
In November 2007, the U.K. Office of Fair Trading published its recommendations following
its April 2007 discussion paper Private Actions in Competition Law. This found little political support.
See UK OFFICE OF FAIR TRADING, PRIVATE ACTIONS IN COMPETITION LAW: EFFECTIVE REDRESS FOR
CONSUMERS
AND
BUSINESS
(Nov.
2007),
http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft916resp.pdf.
76 Emerald Supplies Ltd. v. British Airways Plc [2010] EWCA Civ 1284.
77 Id.
78 Id.; COMP/39.258 Airfreight, 9 November 2011. The European Commission fined British
Airways and 10 other airlines almost €800 million for fixing the air cargo price in the period 1999-2006.
79 Emerald Supplies Ltd., [2010] EWCA Civ 1284.
80 Id.
81 There were 250 claimants. Class Dismissed, THE LAWYER (Nov. 24, 2010),
http://www.thelawyer.com/class-dismissed/1006210.article.
82 Id. at 75.
75
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as the passing on defense. Further, CPR19.6 states that all the claimants
who belong to the class action must be identifiable at the time the claim is
issued and at all stages of the proceeding. Hausfeld’s strategy of adding
more claimants later in the proceeding did not satisfy this requirement. The
Court of Appeal ruled that the only factor linking the claimants was that
they might all have a claim against BA, but the claimant did not manage to
establish BA’s liability with respect to each claimant. The appeal was denied. Hausfeld subsequently signed a cooperation agreement with Claims
Funding International to coordinate the pursuit of Air Cargo cartel claims
within the EU.83
B.

TPLF-Funded Group Actions

A number of third-party funders have formed to invest in group actions largely in the antitrust and shareholder claim areas. Three funders
specialize in this type of emerging litigation.84 Cartel Damages Group
(CDC), based in Brussels and formed in 2001; Omni Bridgeway, the oldest
company with twenty-five years experience in emerging country sovereign
debt recovery which set up a group actions division in 2007; and Claims
Funding International (CFI), established in Ireland (Table 4 below). Omni
Bridgeway’s group litigation division is funded primarily from proprietary
capital and, more recently, institutional funds. CDC specializes in purchase
and enforcement of cartel damage claims. CFI was launched by IMF,
which subsequently pulled out, and the Australian class action law firm
Maurice Blackburn in 2008, but does not seem to be very active.
These TPLF investors do not rely on specific class action legislation or
reforms. Instead, they rely on Special Purpose Vehicles (SPVs), which
purchase or are assigned claims, which SPVs then prosecute in their own
right.85 SPVs are legal entities created for a number of purposes, including
the acquisition, financing, or both, of a project or the set up of an investment. They are usually used because they are free from preexisting obligations and debts, and are separate from the parties that set them up for tax
and insolvency purposes. The assignment of claims to such SPVs, as well
as their standing, has been endorsed by the Dutch and German courts.

83 BA Brings 32 Other Airlines into Its London Air Cargo Litigation, HAUSFELD LLP (July 23,
2010),
http://www.hausfeldllp.com/pages/press_releases/414/ba-brings-32-other-airlines-into-itslondon-air-cargo-litigation.
84 The only TPLF investor to participate in the survey was Omni Bridgeway. The information for
CFI and CDC has been collected from their websites and other public sources.
85 These are unincorporated associations formed under Dutch law.
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TABLE 4. THIRD-PARTY GROUP LITIGATION FUNDERS
Company

Start

Domicile

Offices

Cartel Damages Claims

2002

Belgium

Germany, Undisclosed
Ireland,
Brussels

Omni Bridgeway

2007

Netherlands Hague,
Geneva,
London

Internal & external

Undisclosed

Claims Funding International

2008

Ireland

Undisclosed

Undisclosed

Dublin

Funding

Value of funds
Undisclosed

Source: Funders' websites and interviews.

Table 5 below provides further details of fees charged, minimum claim
requirements, and case experience of TPLF providers engaged in group
actions. To date the three group action TPLF investors have mounted seven
follow-on cartel damage claims in the German, Dutch, and French courts
with no settlement or award yet:86
CDC has the largest caseload, with four group actions:
1. In 2001, CDC through a SPV brought the first funded collective action in the Regional Court of Dusseldorf against German cement manufacturers convicted of a price-fixing conspiracy. CDC purchased the claims of
twenty-eight companies—mostly small and medium enterprises active in
the concrete production and manufacturing sector. The claim is reported to
be valued at €176 million before interest. Despite the elapse of a decade,
this claim is reportedly no nearer to a resolution.
2. In April 2011, CDC Hydrogen Peroxide SA commenced an action
in the Regional Court of Dortmund against several hydrogen peroxide manufacturers that were successfully prosecuted by the European Commission
for price fixing. This SPV purchased the damage claims of thirty-two pulp
and paper makers who bought hydrogen peroxide during the period of the
cartel. CDC agreed to give the claimants 75% of the value of any eventual
proceeds plus an undisclosed initial payment. The damage claim is reported to be €645 million plus interest, which compares with the €388 million fine levied by the European Commission.

86

Information taken from funders’ websites.
CLAIMS FUNDING
http://www.claimsfunding.eu;
CARTEL
DAMAGES
CLAIMS
http://www.carteldamageclaims.com/; OMNI BRIDGEWAY, http://omnibridgeway.com/.

INT’L

(CFI),
(CDC),
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TABLE 5. CASE SELECTION, FEES AND CASELOADS OF GROUP ACTION
FUNDERS
Company

Minimum Claim Success fee

Types of claims

Cases funded to date

Where

Follow-on cartel damage claims

4 follow-on cartel damage claims related to
German Cement, and EU Hydrogen Peroxide,
Sodium Chlorate & Paraffin Wax cartels

Europe

3 group action - 2 cartel damages (Airfreight ,
Elevators ) 1 mass tort (Abalone Virus in Australia);
11 in pipeline. Dozens of claimants in each followon action and 80 in Abalone Virus action

Europe,
Australia, Japan,
South Korea &
Turkey

Cartel Damages NA
Claims

30%

Omni Bridgeway $1m but
preferably
around $50m

10% to 45% (30% to 35% Follow-on cartel damage, shareholder
for Air Cargo damages
and mass tort actions
action)

Claims Funding
International

7% in Dugal v. Manulife
on $10m investment

€5m with min.
70% success
rate

Group actions and other significant legal Airfreigt €400m cartel damage claim against Air
claims - cartel damages, shareholder
France-KLM and Martinair. Shareholder claim in
actions against corporate misconduct,
Dugal v. Manulife
group actions against investors

Europe &
Canada

Sourc e: Funders' websites and interviews.

3. CDC has also purchased sodium chlorate cartel damage claims from
ten pulp and paper companies.
4. CDC has also filed a damages claim in Netherlands after eight candle producers assigned their damage claims to CDC as a result of the Paraffin Wax Cartel.
Omni Bridgeway’s group claims division also uses the SPV approach
for its two European cartel claims in the Netherlands—Air Cargo and Elevators. Both consist of dozens of participants and both are co-funded—the
former with CFI, and the latter with Hausfeld. The Air Cargo claim has an
estimated value of €200–€300 million. Omni Bridgeway is also funding an
Australian mass tort class action in relation to the Abalone virus, but this
uses the standard TPLF approach.
CFI set up a SPV called Equilb for its group action against Air
France–KLM for fixing air cargo prices. The claim is reported to be in
excess of €400 million with interest on behalf of victims all over Europe,
including Phillips and Ericsson, in a Dutch court. CFI is experiencing difficulties with their use of the Equilb model in France. CFI has also invested
in a shareholder class action in Canada adopting the usual success fee structure.
This brief overview of cartel group action in Europe demonstrates the
infrequency of these actions. Some are over a decade old—German Cement for example—while others are new and have encountered significant
procedural problems. CFI has effectively funded only one European group
claim, which has encountered difficulties. IMF pulled out as a shareholder
of CFI because of the lack of progress in group redress in Europe and the
complexity of follow-on cartel damage claims. The investment environment does not seem attractive.
Group actions are an area where TPLF investors face direct competition from lawyers. The much-publicized entry into London market of
plaintiff and class action U.S. law firm Cohen, Milstein, Hausfeld & Toll
was a direct response to the anticipated growth of private and class action
lawsuits in Europe, especially follow-on cartel damage claims. This initiative faltered and the high cost of the firm’s foray into Europe is believed to
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be the reason why Michael Hausfeld left the partnership. The newly-formed Hausfeld & Co LLP has continued in the market both competing
and cooperating with dedicated TPLF investors. It has drawn on its U.S.
class action experience, joined European claimants in its U.S. actions, and
advertises funding solutions. In the event that extra funding is needed,
Hausfeld offers help in finding a TPLF provider. Hausfeld has been involved so far in four follow-on cartel damage group actions: Air Cargo together with CFI; Marine Hoses; Carbon Graphites;87 and the Elevators
claim with Omni Bridgeway.
C.

The Evidence from Australia

Australia has the longest experience with TPLF.88 Australia is a jurisdiction with a very similar legal system, but does have some significant
differences, such as the possibility of class actions. It may therefore be
instructive to compare the experience of the largest Australian TPLF investor IMF, to those emerging in the U.K. and Europe.89
IMF is by far the largest and oldest TPLF investor in Australia, with a
reported 50% market share.90 In addition to IMF, there are five other dedicated TPLF investors operating in the Australian market: Litigation Lending Services, Quantum Litigation, LCM Litigation Fund, Comprehensive
Legal Funding LLC, and Hillcrest Litigation. Other investors make single
investments.91 Both IMF and Hillcrest are listed on the Australian Stock
Exchange (ASX). Most of the funders in Australia initially invested in insolvency cases92 but have now expanded to commercial litigation, including
class actions and representative proceedings. They generally do not fund
personal injury cases. In addition, Australia has some very active plaintiffs
87 Hausfeld also provides ATE insurance in conjunction with First Assist Insurance Group, and its
lawyers work on a no-win-no-fee basis and claim to have existing relationships with providers of litigation services thus are able to lower the disbursement costs.
HAUSFELD & CO. LLP,
http://www.hausfeldllp.co.uk/.
88 In Australia, the area has been subject to more official and academic investigations. See, e.g.,
Law Council of Australia, Regulation of Third Party Litigation Funding in Australia–Position Paper,
June 2011; Vicki Waye & Vince Morabito, The Dawning of the Age of the Litigation Entrepreneur, 28
CIVIL JUST. Q. 389 (2009); Vicki Waye, Trading in Legal Claims: Law, Policy and Future Directions in
Australia, UK and US (Presidian 2008); Vicki Waye, Conflicts of Interests between Claimholders,
Lawyers and Litigation Entrepreneurs, 19 BOND L. REV. 225 (2007).
89 IMF (Australia) Ltd, Annual Report, 2011.
90 Abrams & Chen, supra note 50, at 6.
91 Some of the single investors include Wasserman, Comden & Casselman LLP (U.S.) and Julian
Hammond (New York Attorney).
92 A statutory exception to champerty was introduced in 1995 through the Corporation and Bankruptcy Act 1995 for insolvencies, which allowed administrators in bankruptcy to sell parts of a claim in
return for funding litigation. This triggered the emergence of TPLF for insolvency cases and explains
why such cases dominated the sector in the early part of the 2000s.
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law firms, which initiate lawsuits and fund or co-found them through conditional fee arrangements. These law firms include Slater & Walker, which is
also listed on the ASX, Maurice Blackburn, and, Piper Alderman.
Given the size of the Australian market, it appears fairly competitive.
Several dedicated TPLF investors only fund a few claims. For example,
Hillcrest listed four claims in 2010, reflecting a decline from around thirteen claims in 2007. Given the relative size of IMF, it appears that a successful funder may need a decent throughput of cases to remain viable.
IMF, as a publicly listed company, reports figures on its investments,
which give an insight into the operation of the Australian dedicated TPLF
investment market. Since 2001, IMF funded and closed 123 claims. This is
an average of twelve closed cases a year. Assuming, as reported, that IMF
has 50% of the Australian TPLF market, this suggests an average of twenty-four funded claims per annum. Adjusting for differences in population,
as Australia is one-third the size of the U.K., this suggests, all things equal,
that in a more mature setting, the annual caseload for the U.K. should be
around seventy-two funded claims per annum. However, the number is
likely to be less given the absence in the U.K. of a favorable class action
regime.
Based on more detailed figures for February 1999 to June 2007—a
slightly different and longer period—IMF funded ninety of the 763 claims
it reviewed, implying a rejection rate of 88%, or funding of about one in
every ten cases reviewed.93 This suggests a greater funding rate than has so
far been experienced in the U.K.
Of the 123 claims fully or partially funded and closed by IMF, eightythree were settled out of court, twenty-five were withdrawn or dropped, five
lost at trial, and ten won at trial. This indicates a relatively high drop rate—
over 20% of the cases IMF has partially funded. Taking the dropped and
lost at trial cases together suggests an overall failure rate of over 24%. Further, over this period and assuming one has read the data correctly, fifteen
claims, or over 12% of IMF’s funded claims, went to trial, a relatively high
percentage. At trial IMF, experienced a 33% failure rate. Around 67% of
total funded claims were successfully settled out of court. Interestingly,
IMF’s 76% overall successful outcomes rate is close to the practice of some
U.K. dedicated TPLF investors, which is to select cases with a 70% or
greater probability of winning. This may be pure coincidence, but could be
based on the experience of profitable operations.
IMF will not consider claims less than AUD2 million. Based on reported figures for finalized claims from 2010 and 2011, the average value
of claims is well above this at over AUD33 million and AUD45 million,
respectively. IMF aims to complete cases within 2.5 years with a gross
93

Hillcrest’s 2007 Annual Report states that from late 2004 to August 2007 it received 115 prospective claims, and funded fifteen, or about one in ten. HILLCREST LITIGATION SERVICES LTD., 2007
ANNUAL REPORT 4 (2007).
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return of three times its investment, excluding overheads. The average duration of processing its claims to finalization over the last two years was
roughly 2.3 years, with success fees between 20% and 45% of proceeds.
The aggregate figures in Figure 1 disguise the change in the composition of IMF’s caseload. It shows the number of ongoing cases each year to
which IMF committed funds, divided into three main groups: insolvency,
commercial single claimant, and commercial group actions.94 IMF’s focus
has moved from insolvency cases to group actions. In 2005, IMF invested
in fourteen insolvency cases. In 2010, however, there were only five such
cases in their portfolio, a decrease of 64%. During the same period, the
number of group action claims increased by 100%. For example, IMF lists
twelve “principal investments” for 2011: eight shareholders group actions,
or related or standalone claims against advisers; one cartel damage class
action; one consumer class action against the ANZ Bank for unfair “exception fees;” and one patent infringement against Microsoft in the U.S.
FIGURE 1. IMF FUNDED BUT NOT FINALIZED CLAIMS BY
CATEGORY, 2005–2010
No claims
25
20
15

(34)

(34)

(35)

(26)

(29)

(33)

10
5
0
2005
(Total)

2006
Insolvency

2007

2008

Commercial (single plaintiff)

2009

2010

Commercial Group Actions

Source: IMF Annual Reports, 2005-2010.

The IMF’s activities reveal its small caseload and increasing focus on
group actions surrounding securities law and auditors’ liability. This arose
from changes in the law allowing group or class actions, so-called Part IVA
representative actions under the Federal Court of Australia Act 1976
94

Note that the differences between totals in each year does not necessary indicate the number of
finished cases. For example, in 2007 the Allstate shareholders’ claim was abandoned. See Michael
Kunzelman, Couple Drops Suit Against Allstate Over Katrina Damage, AP (Feb. 16, 2007),
http://www.law.com/jsp/article.jsp?id=1171533775972&slreturn=1.
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(Cth),95 and some very high-profile corporate failures. The impact of this
reform is clear from IMF’s caseload. A recent study found an increase in
shareholder class actions in Australia, rising from one in 1999 to six in
2009.96 Prior to 2004, all securities group claims were funded by claimants,
law firms, or both. By 2009, 67% of securities class actions were financed
by TPLF investors.
Interestingly, while group litigation funders have focused on antitrust
damage actions in the U.K. and U.S., IMF has shied away from such actions. Discussions with IMF clarified that these actions were unattractive,
as they entailed complex legal and factual issues, and greater uncertainty as
to quantum due to the availability of a passing-on defense. This emphasizes the rather obvious fact that TPLF’s role and impact depends principally on local legal and procedural factors, which differ significantly between the U.K., Australia, and the U.S., and more significantly within
Europe.
Main Findings

D.

The data above show the following about the TPLF sector in England
and Wales and Europe:
∗ It is new, small, fragmented, and investors have highly varied financial capacities and some are already exiting.
∗ It is an attractive investment because it is not correlated with other
classes of investment, and there are prospects of high returns.
∗ TPLF investors’ approach and access to funds vary, and the industry
can be “tiered” in terms of capital backing or lack of it.
∗ The funding capacity of the industry currently stands at over £157
million, which can annually fund an estimated fifty-one claims.
∗ Burford and Juridica, the two largest dedicated TPLF investors in
the U.S., raised their funds in London. They raised £305 million, or double
the funds reportedly raised by U.K.-focused TPLF investors.
∗ Less than one in ten of reviewed claims are funded, and information
from sample investors suggests that an estimated one in twelve, or 8%, are
accepted.

95

Part IVA currently prescribes an “opt-out” system for representative proceedings. Under this
regime, class action proceedings can be commenced if three threshold requirements are met: (1) seven
or more persons have claims against the same respondent; (2) the claims of all those persons are in
respect of, or arise out of, the same, similar, or related circumstances; and (3) the claims of all those
persons give rise to a substantial common issue of law or fact. Federal Court of Australia Act 1976
(Cth) pt IVA.
96 GREG HOUSTON ET AL., TRENDS IN AUSTRALIAN SECURITIES CLASS ACTIONS: 1 JANUARY
1993–31 DECEMBER 2009 3 (2010).
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∗ The investment per claim varies, from Therium’s £50,000 to Harbour’s £6 million.
∗ The value of claims funded varies, from a low of Allianz’s £100,000
to Harbour’s £600 million. However, the focus is typically on claims of £2
million or more.
∗ Success fees range between 20% to 40% of the realized value of
claims, between 1.5 to six times a claim’s investment, or mix of both.
However, this fee can be higher if there are budget overruns, lower settlement/damage awards, or both.
∗ There is some evidence of forum shopping, apart from those funding
group actions in the cartel area, and a lot of evidence of parochialism with
funding focused on English and Welsh cases.
∗ The demand for TPLF is complex and does not appear to come predominantly from impecunious plaintiffs. There are strong commercial and
accounting reasons for the costs of litigation to be funded by TPLF.
∗ TPLF funders expressed concerns about the lack of knowledge of
TPLF options among lawyers and claimants.
∗ TPLF investors do not appear to be inhibited by the residual law on
champerty and maintenance, and prefer to take a passive role.
∗ There are concerns about the level of costs, budgeting, and adverse
cost rules.
∗ The growth of group actions has been inhibited by a lack of legal reforms, poor disclosure requirements, and other procedural obstacles.
∗ Group action TPLF investors face competition from plaintiff law
firms. Generally, however, there is no common view that lawyers will
compete directly in light of legal reforms that will allow contingent fees,
multidisciplinary partners, and possibility of external funding and listing.
IV. POLICY AND ECONOMIC ISSUES
A.

Justification and Likely Effects of TPLF

The judicial and public policy support for TPLF is that it gives greater
access to justice. Of course, this is relative since, as shown above, TPLF
investment is typically in high-value commercial litigation where the
claimant will often have greater access to funds and legal support.
The economic case for TPLF is that the volume of litigation, and other
forms of dispute resolution are inefficiently low in terms of a social cost
and benefits. Benefits may be measured in terms of the greater efficiency
of compensation, but more centrally the increased effectiveness of the law
in deterring inefficient contract breaches, law-breaking, and commercial
activities. This would be the case if: the costs and/or the risks of litigation
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were excessive; and/or there were significant positive externalities not captured by the parties.97
TPLF clearly has some benefits. For single claimant actions, the high
costs of litigation may prevent redress and create a legal system that inadequately imposes the costs of wrongdoing and contract-breaking on the parties who can best avoid them. Where TPLF facilitates group actions, then,
it serves to internalize the costs of wrongdoing on perpetrators who would
not otherwise bear these costs. This is arguably the case for group followon cartel damage cases and group shareholder claims.
Price-fixing by cartels is characterized by a number of firms secretly
agreeing to overcharge their customers. One of the features of price-fixing
is that it is a secret conspiracy that often imposes losses on hundreds if not
thousands of purchasers, and to those who have bought the goods and services produced by inputs that have been overcharged. The secrecy and
dispersion of harm often over decades creates a large number of potential
claimants with individually small but collectively large losses. It is expensive and complex to gain compensation for these losses along traditional
tort damage principles. The aggregation of these diverse claims into one
action is an efficient procedural device which serves the economic functions of compensation and deterrence. Thus, in principle, there are potential
external benefits for those group actions funded by TPLF investors.98 Similarly, shareholder claims for non-disclosure, misleading representations,
fraud, auditor and director negligence, or breach of fiduciary duties may act
as a discipline on management and improve corporate governance.
Impact of TPLF

B.

Basic economics dictates that if the costs of litigation are reduced,
there will be more of it. Therefore, holding other variables equal, the availability of TPLF investment should increase the rate of litigation rate all
things equal. However, the litigation process and the role played by dedicated TPLF investors is not that simple, and does not lend itself to such
97

The law and economic literature on litigation and legal process is vast. NEW TRENDS IN
FINANCING CIVIL LITIGATION IN EUROPE–A LEGAL, EMPIRICAL AND ECONOMIC ANALYSIS (Mark Tuil
& Louis Visscher, eds., 2010). But this is largely theoretical and descriptive, with little empirical research of the effects of different procedural rules, funding options, or both. This is noted by Fenn and
Rickman, who summarize the publicly available studies. Id. at ch. 7.
98 There are major differences between damage recovery for price-fixing in Europe and the U.S.
In the U.S., private actions are the principal means of antitrust enforcement, and are encouraged by the
award of triple damages and a permissive class action regime. In Europe and EU Member States, the
principal method of enforcement is the prosecution of cartels by the antitrust authorities, with the European Commission imposing very high administrative fines, limited class actions based on opt-in requirements and relatively few private actions. Thus, the importance of class actions and compensatory
damages as a deterrent is arguably less in Europe.
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unqualified predictions. Indeed, generally there is very little hard empirical
evidence of the impact of different legal cost payment and funding
schemes.
There is an urgent need to properly characterize the nature of TPLF
investment. TPLF investment does not directly address the high costs of
litigation as a barrier to justice. It transfers litigation costs to a third party
who is better able to fund it, or is the more efficient risk bearer. This may
increase aggregate litigation and settlement costs, or it may lower them.
Indeed, both forces are likely to exist simultaneously so that definitive predictions about the impact of TPLF on performance indicators of the legal
system, including litigation rate, settlements, drop rate, duration of disputes,
gross and net compensation, etc., cannot be made. If litigation funded by a
third party allows the pursuit of a claim that would not have otherwise been
pursued, it increases the courts’ caseload, legal costs, court costs, and congestion. Additionally, even though it affords compensation to more claimants, the net sum paid to successful claimants will, all things equal, be less
than if the case had been self-funded.
However, there are a number of factors that point in the other direction. First, as previously mentioned, a proportion of TPLF goes to potential
litigants, which may have otherwise pursued their claim but have used outside funding for cash flow and balance sheet reasons. They are not impecunious. Thus, the net impact on litigation and other outcomes of the
claims process will be lower than the gross number of claims funded. Second, all other things being equal, the presence of a TPLF investor may result in a higher settlement rate, as defendants realize that the claimant can
fully finance the costs of taking the case to court. This decreases the litigation rate, and conserves both legal and other related costs. Third, a factor
missed by most commentators is that TPLF may deter some claims which
may otherwise have been pursued. Claimants seeking funds must first persuade a TPLF investor to fund their claim. Very few of those who seek
TPLF are funded after being subject to an investors’ due diligence. A
TPLF investor will seek to determine whether the case represents value for
money, the quality of the legal team, the strength and risks associated with
the case, and how it is pleaded by the lawyers, in relation to the potential
payout. In short, the investor will perform a thorough external objective
assessment of the claim. If, as shown above, TPLF investors reject over
90% of the claims they review, it may signal that the case is relatively
weak. Claimants who have been denied funding will want to know why,
and this may lead to a reassessment of the merits of the case, a modification
of the claim, the claim being dropped, or the legal team being replaced.
The claimant may ask why funding has been denied, and the TPLF investor
will have to tread carefully since the law firm will often be a major source
of its potential future claims. Despite this, TPLF investors’ filtering process may deter a proportion of claims from being pursued not because they
lack funding, but because they lack merit.
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TPLF may also act to reduce the legal costs per claim. While there has
been much academic discussion about TPLF investors’ potential interference with the client–attorney relationship and its sanctity, lawyers, like
TPLF investors, are profit maximizers. In cases where lawyers are retained
on a time-and-expenses basis, they have a weak pecuniary incentive to settle cases early, to plead others expeditiously, or to advise against pursuing
more speculative claims. The only constraints are reputation, ethics, and
the prospect of repeat business. The presence of a TPLF investor acts as an
additional restraint on legal costs, and in some jurisdictions also leads to
much better budgeting and accountability.99 Thus, while the availability of
TPLF may increase the number of cases brought and settled, the legal costs
associated with each case may be lower on average.
The area where TPLF may have a more pronounced impact is group
actions. Large coordination and funding problems are associated with
group actions in Europe. As indicated above, the different legal systems in
Europe are not particularly supportive of group actions, unlike those of the
U.S. and Australia. This has led to forum shopping and innovative responses by the TPLF sector to facilitate these actions, which arguably
would not otherwise have been pursued. Moreover, the active role of these
group action funders has increased the number of actions mounted. Therefore, litigation or settlement rates will be higher, as will the net payments
by defendants. Thus, one would expect that the more straightforward prediction that TPLF increases the level of litigation, settlements, or both, and
net compensation paid compared to the status quo ante, would be valid.
There is some empirical evidence of the effects of TPLF investment,
although this research must be treated with caution. Abrams and Chen report the results of a statistical analysis using the case files of IMF Litigation
Funding, Australia’s largest TPLF investor. By matching these with court
data, the authors try to capture the effect of IMF’s litigation funding on the
litigation process in Australia.100
Abrams and Chen’s provisional reported study finds no statistically
significant relationship between IMF’s level of investment in claims and the
volume of litigation over the period 2002–2008, based on an analysis of
litigation in the Australian states that permit TPLF with those which did
not. This is not surprising given the low proportion of overall commercial
litigation funded by IMF. The study found some evidence that IMF funded
99

There is evidence that lawyers on contingent fee arrangements screen cases more carefully than
those who are not, and that the removal of contingent fees tends to reduce the net payout for successful
cases. See id; see also supra note 97.
100 Abrams and Chen use two data sets: (1) 113 cases funded by IMF over the period 2001-2010;
and (2) 763 claims considered and ninety-one funded over the period 1999-2007. The regression is
based on state-year observations for the years 2002-2008 collected from Lexis-Nexis Australia on all
published cases considered for funding by IMF between 2002 and 2008. Abrams & Chen, supra note
50, at 5.
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claims, especially class actions, took longer to finalize, increased court
“congestion”101 and increased court expenditures. Interestingly, Abrams
and Chen suggest an external benefit from TPLF supported actions. Cases
funded by IMF were, on average, cited in more judgments than unfunded
cases, indicating that they established new points of law or procedure.
They therefore appear to generate external benefits for the legal system by
clarifying and developing the law.
Unfortunately, the Abrams and Chen study is somewhat strained and
suffers from selection bias. As noted above, IMF’s caseload represents
only about 50% of all cases funded by third-party investors in Australia.
Some estimates of the total volume of litigation suggest that its participation in the litigation process is minimal funding a very small fraction of
commercial cases. Further, as noted above, the composition of IMF’s
caseload has radically changed in recent years from insolvency claims to
group shareholder suits. Thus, the historical experience may provide little
guide to the present impact of TPLF in Australia.
While Abrams and Chen’s research has not been published or peer reviewed, even if their approach is accepted, their research suffers from ambiguous interpretations and implications. The estimate that TPLF increased
the duration of actions and court expenditures may reflect the fact that a
disproportionately greater number of more complex and costly claims attract TPLF funding. Interviews with TPLF investors and the high claim
value threshold set by TPLF investors anecdotally confirm this proposition.
Indeed, Abrams and Chen suggest that these effects may be transitory following the introduction of TPLF because defendants who recognize that the
claimant is backed by a TPLF investor are induced to settle the case earlier.
This is supported by other research which shows that TPLF cases are generally settled out of court. Morabito’s102 study of class actions in Australia
found that between 1992 and 2009, there were eighteen class actions funded
by TPLF investors, eleven were settled and the remaining seven are still in
progress.103 More importantly, Morabito found that, at 100%, the settlement
rate for funded cases was much higher than the 43% of all resolved class
actions. This suggests that TPLF-backed claims had more merit than the
101

John Walker and Clive Bowman at IMF suggested during an interview that the idea that TPLF
increases court congestion was “unreal” and paled in comparison to the excessive use that insurers make
of the courts as a claim management device.
102 VINCE MORABITO, AN EMPIRICAL STUDY OF AUSTRALIA’S CLASS ACTION REGIMES: FIRST
REPORT ON CLASS ACTION FACTS AND FIGURES (2009); VINCE MORABITO, AN EMPIRICAL STUDY OF
AUSTRALIA’S CLASS ACTION REGIMES: SECOND REPORT ON LITIGATION FUNDERS, COMPETING CLASS
ACTIONS, OPT OUT RATES, VICTORIAN CLASS ACTIONS AND CLASS REPRESENTATIVES (2010).
103 Vince Morabito & Vicki Waye, Reining in Litigation Entrepreneurs: A New Zealand Proposal,
2011 N.Z. L. REV. 323, 346 (2011). The eleven settled proceedings generated a total of approximately
$378.5 million. Id. Around 30.67% ($116.1 million) of these settlement funds went to the relevant
litigation funders. Id. The remaining $262.4 million was shared between the solicitors for the Part IVA
applicants and the class members. Id. at 347.
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average. Morabito also found, in sharp contrast to Abrams and Chen, that
there was no major difference in the time taken to resolve funded and unfunded group actions.
C.

Passive vs. Active TPLF investors

As noted above, in England and Wales TPLF investors cannot actively
manage a claim, purchase a claim, or otherwise interfere in a claim that
they fund. This limitation on the assignment of legal claims, or to use the
more emotive term the trading and “trafficking” in unmatured legal claims,
seems inefficient.104
In the U.K., maintenance and champerty were decriminalized under
the Criminal Law Act, 1967.105 Nonetheless there are residual aspects of
the common law offences which remain. These include a prohibition on the
litigation funder interfering in the management and conduct of the case.
This means that the degree of control that a funder can exercise is limited,
and purchasing claims by the funder is prohibited. All TPLF funders in
England and Wales interviewed saw no difficulties posed by the residual
rules on maintenance and champerty and were happy taking a passive role
in the conduct of litigation.
The Court of Appeal in Regina v. Secretary of State for Transport106
indicates how English and Welsh courts currently treat passive role in
TPLF. The case involved Spanish fishermen (Factortame Ltd.) who were
unlawfully banned from fishing in British waters despite having the appropriate licenses. In order to quantify their damage claim, the fishermen appointed the accounting firm Grant Thornton in return for 8% of the proceeds if the case succeeded. The Secretary of State claimed that the arrangement was champertous because it was a percentage of any damages
recovered. The Court of Appeal ruled that because Grant Thornton only
provided assistance, which was not an expert opinion and did not seek to
control the proceedings, it should be allowed to charge for its services on a
contingency fee basis. The judgment therefore established that a third-party
funding agreement will not be regarded as unlawful simply because the
rewards to the third party are expressed as a percentage of the damages.
The case also offers an insight into the competitive process at work.
Grant Thornton and Ernst & Young, another accounting firm, offered the
claimants accounting services on an hourly basis, as did MPC, but on a
contingency fee arrangement. Notably, MPC also funded the claimant in
104 Robert Cooter, Liability rights as Contingent Claims, in THE NEW PALGRAVE DICTIONARY OF
ECONOMICS AND THE LAW, VOL. 2 575, 577 (Peter Newman, ed., 1998).
105 Criminal Law Act, 1967, c.58 (Eng.).
106 Regina (Factortame Ltd. and others) v. Sec’y of State for Transp., Local Gov’t & the Regions
(No 8), [2002] EWCA (Civ) 932.
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Arkin. The claimants wanted to avoid “the prospect of incurring an
open-ended liability for accountancy fees” and were keen to appoint MPC.
Only then did Grant Thornton offer to work on a success fee of 8% of the
damage award.
While the foregoing may suggest otherwise, unmatured legal claims
can be assigned in England and Wales. Such an assignment is permissible
in the insolvency and insurance areas and has been for many decades. It is
also the case that insurance companies can have claims assigned to them by
those they insure under the principle of subrogation.
D.

Adverse Costs

Liability for adverse costs is another important factor. While in the
U.S. this is described as the “English Rule,” it is the usual cost allocation
rule, and the “American Rule” of each party bearing their own legal costs is
the exception. A recent multi-country survey found that the loser-pays rule
existed in forty-nine, or 87.5%, of the fifty-six largest jurisdictions.107
The rule requiring the losing party to indemnify the costs of the successful litigant has a strong public policy rationale. It internalizes the costs
on the party responsible for a failed claim or defense, thus ensuring that
parties who are blameless do not end up shouldering avoidable costs. It
should be noted, however, that indemnification by the losing party is not an
automatic rule but one invoked at the discretion of the court.
Many think that a party’s potential liability for adverse costs, which
imposes what can be a large penalty on failure, decreases the likelihood of
litigation and filters out unmeritorious claims. The effects in theory are
more complex than this, but clearly it is less favorable to a claimant or defendant with a weak case, and it would tend to lower the litigation and raise
the settlement rates.
The relationship between TPLF and liability for adverse costs is interesting. The legal position and its practical effects are in a state of flux in
England and Wales. The Court of Appeal in Arkin held that the TPLF investor “should be potentially liable for the costs of the opposing party to the
extent of the funding provided.”108 That is, if a TPLF funder invests £1
million in an unsuccessful claim, it would only be liable for up to an additional £1 million of adverse costs, thus potentially doubling its exposure.
The court in Arkin set out clear public policy grounds for this limitation. It recognized the trade-offs involved between the general rule that
costs follow consequences and the need to encourage TPLF investors to
finance cases and thereby provide greater access to justice. In Arkin, the
107

LOVELLS LLP, AT WHAT COST? A LOVELLS MULTI-JURISDICTIONAL GUIDE TO LITIGATION
COSTS 4 (Graham Huntley et al. eds., 2010).
108 Id. at 55, ¶ 41.
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TPLF investor only funded part of the costs and the court was concerned
that full exposure to adverse costs would deter TPLF investors. It invested
£1.3 million to cover the professional fees and disbursements of the expert
witness and without such an investment would have been exposed to adverse costs of in excess of £6 million. However, the court also said that it
saw no reason why the rule should not apply where the TPLF investor
funded all the claimants’ legal costs. The court also said that TPLF investors were likely to cap their exposure and thereby have a “salutary effect in
keeping costs proportionate,” and insuring that the claim had sufficiently
good prospects.109
The Jackson Report, which recommended that third-party funders be
fully exposed to adverse costs, criticized the Arkin rule. This is incorporated in the Code of Conduct for Litigation Funders, which followed the
Jackson proposals.110
There are pros and cons to Jackson’s proposal. First, it may deter
TPLF investors from partially funding an action if, as a result, it has a disproportionate exposure to adverse costs. This is uncertain because the investment exercise will balance the total exposure against the likely returns,
so it will have the effect of requiring a higher success fee and the funding of
cases with larger damage claims.
The Jackson proposal also creates an anomalous situation where solicitors under conditional and contingent fee arrangements are not liable for
adverse costs and TPLF investors are liable, even though both solicitors and
TPLF investors could be seen as encouraging the litigation and imposing
avoidable costs on defendants. Indeed, this is the problem with the Arkin
rule also where the successful defendant may only get a fraction of its legal
costs from the TPLF investor.
Surprisingly, the TPLF investors interviewed did not see the prospect
of indemnifying defendants for the full adverse costs as a major inhibition
to their activities. This is partly because their business plans focuses on
high value damage claims. Some did see the prospect as an inhibition in
the English and Welsh situation because of the high absolute level of costs,
and others suggested this may lead them to fund cases outside England and
Wales.
Another view expressed by some of those interviewed was that the debate over adverse costs was overblown. This is because most cases settled
109

Id. at 55, ¶ 42.
The code was developed by CJC Working Group. It is generally voluntary, but mandatory if
funders seek to join the newly-formed Association of Litigation Funders of England and Wales. The
code deals with capital adequacy (funders agree to “pay all debts when they become due and payable,”
and must ensure they have enough capital to cover all the arrangements on their books for a minimum
period of 36 months), liability for adverse costs provided expressly agreed with claimant, and a funder’s
ability to cancel the agreement (funders must agree not to terminate a funding agreement “without good
reason”). ASS’N OF LITIG. FUNDERS OF ENGLAND AND WALES, CODE OF CONDUCT FOR LITIGATION
FUNDERS (2011), available at http://www.calunius.com/media/2540/alf%20code%20of%20practice.pdf.
110
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for sums well below the potential award and without an express discount
for adverse costs or a separate settlement of the defendant’s legal costs.
Whatever the formal rule, there was rarely a payment of adverse costs.
This, however, seems questionable or reflects a high-risk strategy. As we
have seen, ATE is often purchased and the premiums are very high. Where
a TPLF investor has not taken out ATE, the consequences can be fairly
major.
V.

THE CASE AGAINST TPLF

The generally warm reception to TPLF in Europe contrasts with the
U.S.111 In the U.S., some see TPLF as harmful to an already flawed legal
system, which will encourage unmeritorious and excessive litigation, particularly for class actions.112 This is particularly true where the TPLF investor is allowed to take an active part in the trial process. Indeed, Juridica has
publicly stated and pursued a strategy of not investing in class actions. The
claims underpinning these concerns need to be closely examined, as does
the difference between the U.S. legal system and those of Europe.
A basic premise underlying the criticism is that TPLF investors typically and intentionally fund weak and unmeritorious cases. Interviews of
European TPLF investors make clear that they devote considerable time to
screening potential cases they have been asked to fund, reject most, and
only fund those which have both a very high probability of succeeding and
a high monetary value. Unmeritorious cases have the opposite features—a
low or negligible probability of winning and negative expected returns if
they go to trial. Thus, given the professional commercial approach to
screening cases, it would be bizarre if a significant amount of unworthy or
frivolous cases were funded. The investment TPLF investors make is very
risky, and rests on the skills and commitment of the legal team and claimant
they decide to fund. The discussion above demonstrates that TPLF investors have sustained heavy losses, which reflects the inherent riskiness of
litigation, even where it is agreed that the case has strong merits. Even in

111

STEVEN GARBER, ALTERNATIVE LITIGATION FINANCING IN THE UNITED STATES–ISSUES,
KNOWNS, AND UNKNOWNS ix (Rand Corp., Occasional Paper, 2010), available at
http://www.rand.org/content/dam/rand/pubs/occasional_papers/2010/RAND_OP306.pdf; THIRD-PARTY
LITIGATION FUNDING AND CLAIM TRANSFER TRENDS AND IMPLICATIONS FOR THE CIVIL JUSTICE
SYSTEM
(Rand
Corp.,
Conference
Proceedings,
2010),
available
at
http://www.rand.org/content/dam/rand/pubs/conf_proceedings/2010/RAND_CF272.pdf. See also NEW
YORK CITY BAR ASS’N., FORMAL OPINION 2011-2: THIRD PARTY LITIGATION FINANCING (2011),
available at http://www.nycbar.org/ethics/ethics-opinions-local/2011-opinions/1159-formal-opinion2011-02.
112 U.S. CHAMBER INST. FOR LEGAL REFORM, SELLING LAWSUITS, BUYING TROUBLE–THIRD
PARTY LITIGATION FUNDING IN THE UNITED STATES (2009).
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the abstract, it does not make commercial sense and will not yield positive
returns, to fund unmeritorious cases.
This is not to deny that TPLF may be used strategically and opportunistically. Sometimes, a claimant will enter into discussions with a TPLF
investor and announce this to the defendant before any funding has been
secured in order to encourage a settlement or push for a more favorable
settlement. However, the use of funding to simply push a highly speculative claim at the instigation of the TPLF investor seems a minor consideration, unless the checks and balances in the legal system generally permit
this (see below).
Second, the fact that TPLF investment increases the litigation rate for
some classes of claims is not bad in itself. The demand for TPLF comes
from two broad categories of claimants—those who would not otherwise
have pursued their claim, and those who would have pursued their claim
but see TPLF as a better method of funding. Thus, it is likely that the presence of TPLF investors will increase the net litigation rate, but by less than
the gross number of TPLF funded actions. For both categories, the funding
fills a gap in the market. It may bring more complex cases into the legal
system, or cases which, for financial reasons, would not have been litigated
and settled in favor of the defendant. This does not mean that the increase
in the number of cases is evidence of some malfunction or perversity. The
Jackson Report’s endorsement of TPLF indicates that the judiciary is not
afraid of this increase in the number of cases, at least in the context where
TPLF investors are entirely passive.
In areas where investors can exercise an active or controlling role, or
can buy claims, there is not yet much evidence that this has led to abuses
that the courts have not controlled. There is no direct evidence from Australia, the U.S., or Europe. As an example, some have focused on the facts
surrounding Fostif,113 decided by the High Court of Australia in 2006.
Fostif involved claims for the recovery of amounts paid by tobacco retailers to tobacco wholesalers, allegedly for the purposes of the wholesalers
paying a license fee which was later found to be unconstitutional. Over
2,000 claimants signed an agreement for TPLF from Firmstone. Firmstone
sought out retailers with claims, and bought the rights to the claims, which
gave it control of the litigation in return for a success fee of one-third of the
proceeds if the case was successful. The defendants alleged that profiting
from the success of the litigation was an abuse of the judicial process. The
trial judge agreed, but the Court of Appeal held that the presence and actions of the TPLF did not justify ending the proceedings. The licensed
wholesalers appealed to the High Court, which held by majority that in
Australian states where the laws of champerty and maintenance had been
113

Campbells Cash & Carry Pty Ltd. v. Fostif Pty Ltd., [2006] HCA 41. The Court did not decide
the funders’ position for those states where maintenance and champerty had not been abolished—
namely, the Northern Territory, Queensland, Tasmania and Western Australia.

2012]

THIRD-PARTY LITIGATION FUNDING IN EUROPE

447

abolished, TPLF was not contrary to public policy and is not an abuse of
the judicial process. However, the High Court stopped the class action because the tobacco retailers did not have the same interests in the proceedings as required by the law of New South Wales.
How is Fostif to be viewed? First, there is nothing inherently wrong
with aggregating legitimate actions in one class, even if at the TPLF investor’s instigation. Second, the action failed because it did not comply with
the procedural requirement that all claimants have the same interest. This is
the same requirement discussed for English and Welsh representative actions. Third, Fostif does not appear to have led to any discernible increase
in the number of class actions filed in Australian courts. In fact, after
Fostif, the number of Australian class actions fell, although perhaps for
other reasons.114 As already noted, the unpublished empirical study by
Abrams and Chen found no statistically significant evidence that TPLF
increased the volume of litigation in Australia.
Further, the claim that TPLF providers are solely driven by the profit
motive while lawyers and commercial claimants are not, is far-fetched. At
issue is the alignment of funder and lawyers’ interests to that of the claimant(s) in a meritorious case; that is, arrangements that better resolve the
inherent principal-agent problem seen when a professional lawyer, acting as
an agent, represents the interests of a claimant. It is not self-evident that
this alignment is achieved by banning risk-sharing arrangements with TPLF
investors.
This is not to deny that, given the very different structure of the U.S.
legal systems at the federal, state, and local levels, TPLF may exacerbate
existing flaws. Rubin115 has argued that there are limited economic efficiency grounds for TPLF in the U.S., and indeed, a case against it. This is
because the combination of class actions, contingency fees, and the American Rule that each party bear their own legal costs, suggests that the litigation rates are probably optimal, if not inefficiently high. There seems little
shortage of funding for claims in the U.S. Arguably, funding generates
external costs, because plaintiffs under the American Rule do not take into
account the defendants’ legal costs, thus engaging in excessive litigation.
Further, because of the more politicized nature of the legislature and judiciary, which makes rent seeking by special interest groups more effective,
114 Morabito’s study found that the number of Australian class actions decreased by 15.8% between the December 2004 and March 2009 quarters. The study also looked at the potential abuse of
litigation by TPLF providers. Between 1992 and 2009, there were eighteen cases funded by TPLF
investors in Australian courts, and all of ten cases resolved were settled (eight were still in the process of
settlement). MORABITO, FIRST Report, supra note 102, at 12; MORABITO, SECOND Report, supra note
102.
115 PAUL H. RUBIN, ON THE EFFICIENCY OF INCREASED LITIGATION: PUBLIC POLICY ROUNDTABLE
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LITIGATION
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(2009),
available
at
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http://www.law.northwestern.edu/searlecenter/papers/Rubin-ThirdPartyFinancingLitigation.pdf.
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law is often more inefficient, and hence enforcement is likely to generate
greater external costs, or losses, and inefficiencies.
The concerns expressed in some quarters of the U.S. over the private
funding of litigation cannot easily be carried over to Europe. As Hensler
has observed: “Virtually every aspect of financing civil litigation in the
[U.S.] differs from the European model.”116 This also applies to the legal
and procedural rules. In the U.K., which is a common law legal system like
the U.S., the adverse cost rule applies; there is limited disclosure; until very
recently, contingency fees were prohibited; and there are no jury trials,
higher legal costs, no class actions, and where group actions have taken
place, they are opt-in actions. For example, the rules of discovery/disclosure in the European civil law countries are weak and less extensive than in England and Wales. The latter, however, are nowhere near as
intrusive and disruptive as U.S. disclosure rules. The U.S.’s liberal rules
governing disclosure can be used strategically to increase costs and delay
proceedings, which is one criticism made of the U.S. litigation system.
These factors all create a tougher legal environment for plaintiffs.117
CONCLUSION
Despite the fact that TPLF is a relatively new development in Europe,
the last several years have seen many new entrants to the market, especially
in the U.K., and an increasing number of cases funded. All TPLF investors
interviewed were buoyant, saw high returns, and expected an intensification
of competition which will at least drive down the level of success fees.
The evidence shows that overall there have been little discernible adverse effects. The courts and policymakers have taken a favorable view of
TPLF, but continue to apply a rigorous approach to the procedural and substantive rules of funded actions. The existing rules do impose obstacles to
TPLF, but these generally may be seen as consistent with the requirements
of the good administration of justice. However, what has emerged in Europe is a rather parochial industry where TPLF investors, imbued with the
legal principles and practices of their national jurisdictions, have confined
their funding to national cases.
Group or class actions are the exception. These actions often have a
pan-European dimension and have seen the emergence of specialist group
action TPLF investors and lawyers. To date, these have played a limited
role in most European legal systems. In the U.K., they are circumscribed
by the same interest rule, and as a result these actions have been com116

NEW TRENDS IN FINANCING CIVIL LITIGATION IN EUROPE: A LEGAL, EMPIRICAL AND
ECONOMIC ANALYSIS supra note 97, at 149.
117 J. Robert S. Prichard, A Systemic Approach to Comparative Law: The Effect of Cost, Fee, and
Financing Rules on the Development of Substantive Law, 17 J. LEGAL STUD. 451 (1988).
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menced in other jurisdictions, such as Germany and the Netherlands. There
are other inhibitions, such as the passing-on defense in antitrust actions and
the requirement for claimants to opt-in rather than the U.S. opt-out rule for
class actions. Yet this is a formative period, since no TPLF-funded group
actions have succeeded or settled to date. The law is in the process of reform and clarification, and it is difficult to predict its evolution. Nonetheless, there is considerable political and legal resistance to the development
of class actions, and certainly U.S. style class actions, in Europe.
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Third party funding of international litigation and arbitration is a relatively new and controversial
phenomenon. As it has become increasingly common, with third party funders proliferating
around the world, it has also raised complex legal questions. This panel addressed the thorniest
issues that have arisen in international arbitration proceedings, many of which are summarized
below.
(1)

Applicable Law, Regulations, and Rules

What regulations exist as to third party funding? Should arbitration institutions become involved
in creating additional norms? Some commentators have noted that “there is currently no
provision in any national arbitration law … dealing with [third party funding] in international
arbitration.”1 However, arbitral institutions have become increasingly proactive, including with
regard to disclosures, as explained further below.
(2)

Disclosures

Many advocates of increased transparency in international arbitration argue that parties should
disclose any third party funder with an interest in the case. Among the reasons for implementing
such reforms are concerns regarding the enforceability of arbitration awards where a conflict,
even unknown, may have existed between an arbitrator and a funder. Recent pro-disclosure
reforms have been implemented by important arbitral institutions, including the ICC and the
Singapore International Arbitration Centre (SIAC). In a recent Guidance Note, the ICC required
that parties disclose any third party funder “at the earliest opportunity” and arbitrators should
consider any such relationships when making their disclosures. In December 2016, the SIAC
went a step further, amending its rules to authorize arbitrators to order disclosure of funding
sources.
(3)

Privilege

Preserving the attorney client privilege is always an important concern for counsel. Despite the
confidentiality agreements that are generally entered into with a third party funder, it remains a
third party, communications with or including whom are not privileged. As a consequence,
parties and counsel should be very cautious with such communications. Some practitioners even
counsel engaging separate counsel for communications with the funder.

1

See Stavros Brekoulakis, The Impact of Third Party Funding on Allocation for Costs and Security for Costs
Applications: The ICCA-Queen Mary Task Force Report, Kluwer Arbitration Blog (Feb. 18, 2016). The author
notes that Singapore and Hong Kong have explored such options.

(4)

Conflicts between the Funder and the Party

Counsel and parties should be very cautious to ensure that the funder’s interests do not supplant
the party’s. This can present a challenging dilemma, particularly because funders often have
significant expertise in international disputes.
(5)

Liability, Attorneys’ Fees, and Sanctions

Parties and counsel should also be aware of liability that may arise from a party’s relationship
with a third party funder. However, funders have also become the subject of potential liability in
cases where attorneys’ fees and other costs have been imposed as sanctions.

