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Eduardo A. Santiago-Acevedo
Vice-President and Regulatory Counsel
Prudential Financial
Eduardo is a corporate counsel with Prudential’s Enterprise Regulatory Law Group. He provides
oversight and advice concerning significant regulatory matters for all lines of business and
corporate center functions on state, federal and international issues. Eduardo handles the
Enterprise’s regulatory matters and investigations involving the Department of Justice, the
Securities and Exchange Commission (“SEC”), the Department of Labor, and other federal and
state government agencies and FINRA. He is also responsible for regulatory matters involving
anti-corruption and anti-bribery, including the Foreign Corrupt Practices Act, whistleblowers,
third-part due diligence, and sanctions issues.
Prior to joining Prudential, Eduardo served as a Senior Counsel with the SEC’s Division of
Enforcement in New York, where he was a member of the Asset Management Unit. Before he
joined the Commission in 2001, Eduardo practiced commercial litigation for six years at a
leading Puerto Rico law firm, where he represented local, national, and multi-national corporate
clients during all stages of litigation, administrative proceedings, and arbitration matters.
Eduardo holds an LLM in International Business and Trade Law from Fordham University
School of Law and earned his law degree from the University of Puerto Rico School of Law. He
obtained a Bachelor of Science degree from Purdue University’s Krannert School of
Management.
Eduardo is the Chair of the Prudential Law, Compliance, Business Ethics and External Affairs
(“LCBE”) Department’s Tenants Facing Eviction Pro Bono Clinic, Co-Chair of the LCBE
Diversity Council, and serves on the board of directors of Inwood Community Services, Inc., a
non-profit organization that provides counseling, education, and youth services. He is a member
of the Hispanic National Bar Association, the Hispanic Lawyers Society of New York, and the
Association of Corporate Counsel.

ERIC I. BUSTILLO, ESQUIRE
Eric I. Bustillo currently serves as the Regional Director of the Miami Regional Office
(“MIRO”) of the U.S. Securities and Exchange Commission (“SEC”). As Regional Director, he is
responsible for leading the functions of the MIRO, including the supervision of the office’s
Enforcement and Examination programs, which jurisdiction covers the States of Florida, Mississippi, and
Louisiana, as well as the U.S. Virgin Islands and Puerto Rico. The MIRO employs numerous
professionals, including attorneys, accountants, and examiners, as well as support personnel who are
assigned to these programs.
Between March 1995 and January 2010, Mr. Bustillo was employed by the United States
Attorney’s Office for the Southern District of Florida (“USAO-SDFL”) as an Assistant United States
Attorney (“AUSA”) where for the last five years of his tenure with the office he served as Chief of the
USAO-SDFL’s Economic & Environmental Crimes Section, in charge of supervising a group of AUSAs
and other professionals. Mr. Bustillo supervised and prosecuted criminal matters involving, among other
things, securities/corporate fraud, health care fraud, environmental crimes, commodities fraud, mail fraud,
wire fraud, bank fraud, tax fraud, and/or money laundering violations.
Between February 1990 and March 1995, Mr. Bustillo was employed by the SEC’s Miami
Office where he last served as Chief of one of the office’s Enforcement Branches, in charge of
supervising a group of enforcement attorneys and an accountant. He supervised and prosecuted
complex matters involving, among other things, financial fraud, insider trading, stock manipulation,
fraudulent sale of unregistered securities, broker-dealer/investment adviser fraudulent practices, and
corporate accounting controls violations. Prior to joining the SEC, Mr. Bustillo worked, briefly, at a
private law firm doing commercial litigation and some corporate/real estate transactional work.
Mr. Bustillo currently serves as an Adjunct Faculty member of the Litigation Skills Program
at the University of Miami School of Law where he teaches Trial Advocacy Skills. He also is a
frequent speaker at securities and white collar crime seminars around the country.

Jerrob Duffy
Assistant U.S. Attorney
DOJ, Southern District of Florida
Miami, FL
jerrob.duffy@USDOJ.GOV

Jerrob Duffy has been an Assistant U.S. Attorney in the Economic Crimes Section of
the U.S. Attorney’s Office in Miami since 2011. Previously, he was a Senior Trial
Attorney in the FCPA Unit of the Fraud Section of the Department of Justice, where he
prosecuted FCPA cases, as well as accounting fraud and securities fraud matters. His
FCPA cases included In re: Tenaris, involving the SEC’s first Deferred Prosecution
Agreement involving an Argentinian oilfield services company, and In re: Magyar
Telekom and Deutsche Telekom, involving anti-competitive conduct in the
telecommunications industry. At the U.S. Attorney’s Office, he has investigated and
tried to jury verdict a range of complex securities fraud and money laundering
cases. Before joining DOJ in 2001, Jerrob worked at a law firm in New York and served
as law clerk to a United States District Judge.

Mayling C. Blanco
Partner
New York, NY
v. +1.212.885.5502
Princeton, NJ
v. +1.609.750.2647
MBlanco@BlankRome.com

SERVICES
White Collar Defense
& Investigations
FCPA & Anti-Corruption
Litigation
Appellate Litigation
Tax Controversy
FBAR and FATCA
Compliance

ADMISSIONS
New Jersey
New York
U.S. Tax Court

EDUCATION
Seton Hall University
School of Law, JD
Cornell University, BA

f. +1.917.332.3044
f. +1.609.897.7392

Mayling Blanco represents corporations and individuals in white collar defense,
government investigations, and commercial litigation matters, notably
concentrating her practice on the Foreign Corrupt Practices Act (“FCPA”) and
corporate fraud, as well as matters implicating criminal tax exposure.
Ms. Blanco has conducted numerous domestic and international,
multi-jurisdictional investigations for clients with ventures in Latin America, Asia,
and Europe, and has represented her clients before the U.S. Department of
Justice’s Criminal, Civil, and Tax Divisions. She regularly advises clients with
respect to the development of anti-bribery plans and policies, audit findings,
investigating potential violations, and anti-bribery inquiries arising from everyday
business dealings. She also represents clients facing government investigation or
seeking to conduct internal investigations.
Ms. Blanco also advises corporations and financial institutions, including their
boards of directors and committees, in connection with corporate governance
and compliance matters, particularly as they relate to internal investigations and
mitigating civil regulatory and criminal exposure. She has significant experience
assisting companies in efficiently responding to subpoenas, thereby minimizing
any disruption to their business operations.
In litigation, Ms. Blanco has significant experience before various Federal District
Courts, U.S. Tax Court, the Superior Court of New Jersey, the New Jersey
Appellate Division, and the New Jersey Supreme Court, defending clients in white
collar, tax, commercial, employment, and constitutional matters.
Prior to joining Blank Rome, Ms. Blanco served under the Honorable Mathias E.
Rodriguez of the New Jersey Superior Court. During law school, she was a
member of the Legislative Bureau Journal, a student fellow for the Immigration
and Human Rights Clinic, and held an executive position with student
organization.

REPRESENTATIVE MATTERS
Represented companies before the DOJ and State Attorneys General’s
Offices. Representation included conducting internal investigations,
implementing remedial measures, and negotiating resolutions.
Representing a South American sports broadcasting and marketing
company in FIFA investigation.
Representing a European based credit card processing company in gaming
investigation.
Representing the owner of South American company in bank fraud,
money laundering and criminal tax investigation.
Representing the owner of pharmacy in criminal tax investigation.
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Representing an individual in Tax Court matter involving expropriation of
assets by government in Iran.
Represented a company in the aerospace industry in an FCPA matter that
resulted in a non-prosecution agreement, no compliance monitor and a
substantial reduction in the amount of the potential fine. The
representation includes ongoing assistance in compliance with the terms
of the non-prosecution agreement.
Represented several companies in responding to federal and state grand
jury subpoenas.
Designed and implemented comprehensive FCPA compliance programs to
prevent and detect potential anti-corruption risks for numerous
companies, including (1) developing compliance policies and training
programs, and (2) drafting and reviewing contracts with agents,
distributors, and other third parties to ensure they include provisions that
require adherence to applicable anti-corruption standards and provide
clients with ability to monitor compliance.
Represented a public entity and key elected official in a matter involving
Free Speech and social media. Secured a dismissal for key defendants at
the inception of the case.
Representing a company in the aerospace industry in an FCPA with
ongoing assistance in compliance with the terms of the non-prosecution
agreement and before the DOJ.
Represented a national nonprofit agency under investigation for undue
influence and conflicts of interest.
Representing clients entering the Offshore Voluntary Disclosure Program
(“OVDP”) with the IRS.

COMMUNITY SERVICE & AFFILIATIONS
Ms. Blanco is a member of the Seton Hall Alumni Council, the Firm’s Diversity
Committee, and is active with the Hispanic National Bar Association and the New
Jersey Hispanic Bar Association.

RECOGNITIONS
2010–2013, 2015–2016, “Rising Star,” listed in New York Super Lawyers
A description of the standard or methodology on which the accolades are based
can be found here.
No aspect of this advertisement has been approved by the Supreme Court of New
Jersey.
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Andrea Gonzalez
Chief Compliance Officer – PGIM Real Estate, Mexico
Ms. Andrea Gonzalez is Chief Compliance Officer at PGIM Real Estate Mexico. She is responsible
for identifying, assessing, managing, and communicating all compliance risks of PGIM Real Estate
Mexico. Ms. Gonzalez's duties include the design and application of procedures that allow the
Company to conduct its business activities in compliance with all relevant laws and regulations
from Mexico, Brazil, and Chile, including, among others, Investment Advisers Act, SOX, antibribery/
anti‐corruption, privacy, conflicts of interests matters, and anti‐money laundering
guidelines, as well as in compliance with PGIM Real Estate's corporate policies. Ms. Gonzalez is
also a co‐leader in the ongoing efforts of social responsibility, including having PGIM Real Estate
Mexico be recognized as a social responsible company (RSE), certification granted by the Mexican
philanthropic organization CEMEFI.
Prior to joining PGIM Real Estate, Ms. Gonzalez worked at PepsiCo International Mexico, S. de R.L.
de C.V. as a legal manager in the Contract and Business Support team, where she assisted and
advised the Company's business people in drafting, reviewing and executing all kind of
agreements, but specializing mostly on anti‐trust and real estate matters. Additionally, Ms.
Gonzalez was responsible of implementing, administrating and training employees on internal
policies which include, among others, Code of Conduct, FCPA, confidentiality programs and the
launching of the business conduct and ethics hot line for all Latin America Region. Prior to that,
Ms. Gonzalez practiced law at Jauregui, Navarrete y Nader, S.C., where she specialized in
corporate and compliance matters of financial institutions such as banks, insurance, surety and
leasing companies, including compliance filings with Mexican authorities, M&A, and spin‐offs.
Ms. Gonzalez graduated from Law School at the Universidad Iberoamericana (2003) and is
currently pursuing as master’s degree in Social Responsibility at Universidad Anahuac Mexico. She
also holds a diploma in Introduction to English and European Law from The London School of
Economics and Political Science, and has attended several seminars on anti‐trust, FCPA, antibribery/
anti‐corruption, and anti‐money laundering matters.
She is a Mexican citizen, speaks Spanish and English fluently, has a middle level in French and is
novice in Portuguese.

Alberto Orozco
Director
Email: alberto.orozco@pwc.com
Office: (713) 356-8421
Fax: (813) 741-4121
PricewaterhouseCoopers LLP
Advisory
Education and Certifications
•
The University of Texas at Austin Master of Business Administration
•
Universidad Iberoamericana- UIA,
Mexico- Accounting
•
Certified Public Accountant (CPA) Texas
Professional and Business Affiliations
•
Member, American Institute of
Certified Public Accountants (AICPA)
•
Member, Texas Society of Certified
Public Accountants (TSCPA)
Presentations
•
“Practical Strategies to Conduct an
Effective Internal Investigation and
Remediation,” Mexico Summit on AntiCorruption, Mexico City, March 2016
•
“Latin America’s Investment
Opportunities: How to Tap into
Lucrative Government Contracts in
Mexico and Colombia and Prevent
Bribery Pitfalls” ACI’s 10th FCPA
Bootcamp, Houston TX, January 2016
•
“What to do when Corruption is
Discovered: How to conduct an
Effective Internal Investigation into
Bribery Allegations,” Mexico Summit on
Anti-Corruption, Mexico City, March
2014
•
“Latin America Compliance Focus,”
2nd UH Ethics and Compliance
Symposium, Houston TX, June 2013

•

"Minimizing Joint Venture Risks: How
to Assess Partners and What to do if
you suspect Corruption," 2nd Latin
America Summit on Anti-Corruption,
Sao Paulo Brazil, February 2012
Publications

•

“Mexico Energy Reform- How to
Mitigate Corruption Risk in Mexico” –
September 2015

Range of Experience
Alberto Orozco is a Director in the Houston Forensic
Services Practice of PwC. Mr. Orozco has over fifteen years
of experience providing financial consulting, assurance and
business advisory services to clients in various industries.
Mr. Orozco leads our Latin American Forensic Services
practice for the Houston office.
Mr. Orozco has provided a variety of financial advisory
services to clients, including the investigation of allegations
regarding
fraudulent
financial
reporting,
asset
misappropriation, inappropriate procurement practices,
allegations of illegal activities related to the Foreign Corrupt
Practices Act (FCPA), and analysis of the accounting
treatment of particular transactions in various industries.
Mr. Orozco has assisted in different litigation and
arbitration assignments including projects involving breach
of contract, determining monetary damages relating to
product liability, forensic accounting analysis of mortgage
securities and mutual fund transactions, application of
accepted accounting principles, and adequacy of financial
reporting disclosures.
Mr. Orozco’s work experience includes assistance in
International Arbitrations as well as conducting financial
fraud investigations, FCPA investigations, FCPA due
diligence reviews, and FCPA compliance reviews in Mexico,
Ecuador, Costa Rica, Paraguay, Bolivia, Spain, Peru,
Dominican Republic, Colombia, Venezuela, Argentina,
Brazil, Turkey, Russia, South Africa, Ivory Coast and
Mozambique.
Mr Orozco’s deep experience and understanding of Latin
America's culture, customs, practices and risks have been
invaluable when advising his clients on potential
opportunities and challenges. Alberto is regularly called
upon to advise corporations seeking guidance and
assistance due to his passion for forensics work and
continuous pursuit of building better bridges between Latin
America and those seeking to do business in the region.
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Jurisdiction
in Latin America
Anti-bribery
in LatinAnti-bribery
America
Gerardo Gallego Díaz de León
Ibarra del Paso y Gallego
In recent years, international economic transactions have
increased both in frequency and amounts in and between the
world’s various economic blocks. The main factors that have
enhanced commercial activity between countries include:


Greater access to international finance.



Greater flow of goods and services between countries
attempting to satisfy the growing market demand.



The globalisation phenomena.

Due to increasing global activity, more stringent regulation
and alignment is required in every country that is involved
in the economic status quo. The growth and development of

Jurisdiction

commercial transactions between nations requires that the
legal framework of the countries involved must consistently suit
the incessant operations taking place around the world. Efforts
towards avoiding law-infringement in piracy, data protection,
international trade, transparency in government procurement
and public bidding and foreign investment (among others) as
well as with anti-corruption, aim to establish the rule of law
and certainty for cross-border investors.
Bribery is one of the most common challenges for foreign
investors when they arrive at unknown territories to do
business. Bribery is a major threat to commercial activity and
economic factors, therefore, stronger anti-bribery measures
are required wherever foreign investment is welcomed.

Many countries have now embodied regulations and policies
in their legal frameworks in order to ban, limit and sanction
undue practices (for example, in the US, the Foreign Corrupt
Practices Act; in the UK, the Bribery Act; and in Mexico, the
Federal Anti-corruption Law for Government Procurement).
This article gives a general overview of anti-bribery efforts
in certain Latin American countries in order to show that
despite adverse propaganda in some international fora, Latin
American nations have joined the trend to fight corruption
and improve their free market conditions. The article gives
details of case studies from emerging economies that are
seeking anti-corruption measures from and against actors
from developed economies.

Anti-bribery in Latin America

1. What is the legal framework regulating bribery?
ARGENTINA

Sections 256 to 259 of the Argentine Criminal Code provide the legal framework regulating bribery. Laundering the proceeds of bribery is
also punished by the Argentine Criminal Code (sections 303 and following). A criminal conviction on bribery can also trigger consequences in relation to public procurement (such as contracts being void).

BOLIVIA

The anti-bribery regulation is detailed in Law No. 004 of 31 March 2010 (Law 004).

BRAZIL

Bribery is considered as one of the forms of corruption. An individual who offers any advantage or benefit, directly or indirectly, to a public agent in order to obtain a favourable decision commits the crime of active corruption, whereas the individual who receives the illegal
advantage commits the crime of passive corruption.

COLOMBIA

Bribery is dealt with by Articles 405, 406 and 407 of the Colombian Criminal Code, and Law 1474 of 2011. Law 80 of 1993. The main
charter for public procurement also deals partially with the issue.

COSTA RICA

There are two main legal frameworks dealing with bribery:

DOMINICAN REPUBLIC



The Anti-Corruption Act (Law 8422). This primarily applies to public officials. However, individuals who interact with public officials
can also be punished for certain crimes under this law. Individuals may be subject to criminal penalties. Companies may be subject
to fines and administrative penalties for the corrupt actions of their employees and representatives.



The Criminal Code (Law 4573). This covers public officials as well as individuals who interact with public officials, without regard to
the origin or cause of the interaction.

The legal framework regulating bribery is mainly provided by the Constitution of the Dominican Republic, enacted on 26 January 2010,
which expressly condemns any form of bribery in state entities. This prohibition is further developed in:


Law 41-08 of Public Function, enacted on 25 January 2008.



Law 448-06 on Bribery on Commerce and Investment, enacted on 6 December 2006.



The Criminal Code of the Dominican Republic.

This framework is also complemented by conventions executed and ratified by the Dominican Republic, such as


The Inter-American Convention against Corruption, ratified by the Dominican Republic on 8 June 1999.



The UN Convention against Corruption, ratified on 26 October 2006.

GUATEMALA

The legal framework that punishes and regulates bribery is provided by the Criminal Code of Guatemala (Decree 17-73 of Congress).
The relevant crime provisions that sanction corruption acts apply to active bribery, trans-national active bribery, passive bribery, illegal
acceptance of gifts, misappropriation of funds, embezzlement, extortion, abuse of office, and fraud (Articles 439, 442bis, 443 through
452, Criminal Code).

HONDURAS

The legal framework that punishes and regulates bribery is composed of the following Laws:


Constitution of the Republic of Honduras.



Criminal Code.



Labour Law.



Law against Money Laundering.



Law regarding Organisation and Attribution of the Court.



Law of Transparency and Access to Public Information.



Law of Public Officers Recruitment.



Ethical Behaviour Code for Public Officers.



Inter-American Convention against Corruption.



United Nations Convention against Corruption.



Treaty for Framework of Democratic Security in Central America.



Guatemalan Convention for a region free of corruption.

© This information was first published in the PLC multi-jurisdictional guide to Corporate Crime, Fraud and Investigations and
is reproduced with the permission of the publisher, Practical Law Company.

Crimes of “active bribery” and “traffic of influence” in an international business transaction are given by articles 337-B and 33-C of the
Brazilian Penal Code.

1

Jurisdiction
MEXICO

Anti-bribery in Latin America

Until very recently Mexico lacked a specific legal framework to prevent and punish acts of corruption. The Federal Anti-corruption Law for
Government Procurement (Ley Federal Anticorrupción en Contrataciones Públicas) was officially published in the Official Gazette of the
Mexican Federation on 11 June 2012. Its main purpose is to:


Establish liabilities and sanctions for those involved in bribery during public procurement proceedings.



Regulate the procedures to determine such liabilities as well as to apply consequent sanctions.



Determine competent authorities for these purposes.

Bribery acts are also controlled by criminal and administrative regulations such as:

NICARAGUA

PARAGUAY



Federal Criminal Code (Código Penal Federal).



Federal Law for Public Servants’ Liabilities (Ley Federal de Responsabilidades Administrativas de los Servidores Públicos).



Law for Acquisitions, Leases and Services of the Public Sector (Ley de Adquisiciones, Arrendamientos y Servicios del Sector Público).



Law for Public Works and Services (Ley de Obras Públicas y Servicios Relacionados con las Mismas).

The legal framework regulating and punishing the crime of bribery is the Criminal Code of the Republic of Nicaragua (Law No. 641),
specifically the Articles:


429: Crimes against freedom of expression.



445-447: Crime of bribery.



449: International bribery.



475: False testimony.



476: Falseness in the expert´s report, interpretation or translation.



478: Bribery of witnesses, experts, interpreters or translators.



482: Facilitation of avoidance.

The Paraguayan Criminal Code sanctions bribery payments under Articles 300, 301, 302, 303 and 304.
Paraguay has additionally ratified the United Nation Convention Against Corruption and the Inter-American Convention Against Corruption. These treaties, according to the Constitution, are hierarchically superior to the laws adopted by the Congress.

EL SALVADOR

URUGUAY

The legal framework that punishes and regulates bribery is composed of the following Laws:


Constitution of the Republic of El Salvador.



Governmental Ethic Law.



Criminal Code.



Law of Access to Public Information.



Ethical Standards for Public Service.



Politics for rational use of resources of the state or municipality.



Government procurement and public bidding Act.



Inter-American Convention against Corruption.



United Nations Convention against Corruption.



Treaty for Framework of Democratic Security in Central America.



Guatemalan Convention for a region free of corruption.



Mechanism for Transparency of Public Administration and Publicity of the Administrative Acts.

The legal framework that punishes and regulates bribery is composed of the following Laws:


Criminal Code, passed by Act No. 9.155 dated 4 December 1933. Several crimes regarding corruption were amended and
incorporated by Act 17.060.



Act 17.060, commonly referred to as the “Anti-Corruption Law”, which refers to the undue use of public power (corruption), and its
regulatory decree number 30/003.



United Nations Convention against Corruption was signed and then ratified by Uruguay in Act No. 18.056 dated 14 November 2006.



Inter-American Convention against Corruption, signed in Caracas on 29 March 1996, and then ratified by Uruguay in Act No. 17.08
dated 25 November 1998.

2. Is your country a signatory of the OECD anti-bribery convention?
ARGENTINA

Yes. The OECD Convention was ratified on 8 February 2001.

BOLIVIA

No.

BRAZIL

Yes, Brazil signed the OECD Anti-Bribery Convention in 1997 and ratified the Convention on 15 June 2000 by Legislative Decree No.
125/2000.
Brazil is also signatory to two other international conventions against corruption:
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The Inter-American Convention against Corruption, enacted by Decree No. 4410 of 7 October 2002.



United Nations Convention against Corruption, enacted by Decree No. 5.687 of 31 January 2006.

COLOMBIA

Colombia is a signatory of the OECD Anti-Bribery Convention and on 29 November 2011 became the 40th member of the Working Group
on Bribery of the OECD. The legislature is in the process of ratification of an accession to the OECD Convention.

COSTA RICA

No, Costa Rica is not a signatory of the OECD Anti-Bribery Convention, but the country is part of the OAS and UN Conventions against
corruption.

DOMINICAN REPUBLIC

Although the Dominican Republic has signed and ratified several conventions on matters of corruption and bribery, it is not yet part of
the OECD Anti-Bribery Convention.

Jurisdiction
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GUATEMALA

No.

HONDURAS

No.

MEXICO

Yes, since 1999. Mexico also ratified Inter-American Convention against Corruption (IACAC) from the Organization of American States in
1997, and the United Nations Convention against Corruption (UNCAN).

NICARAGUA

No.

PARAGUAY

No.

EL SALVADOR

No.

URUGUAY

No.

3. Does the legal framework punish only public officials or also the private entity or its representatives/employees
committing the bribery?
ARGENTINA

Both public officials and representatives/employees of private entities are subject to criminal punishment. Private entities are subject to
confiscation of the proceeds of bribery (section 23, Criminal Code), and are criminally liable for laundering the proceeds of bribery only
(section 304, Criminal Code).

BOLIVIA

Article 5 of Law 004 provides that the Law applies to:


Current and formal public officials.



Armed forces.



Police forces.



Entities where the government has patrimonial participation.



Individuals or private legal entities who commit bribery that causes economic damage to the Bolivian state, or from which they have
unlawfully benefited.

BRAZIL

The possibility of criminal liability for legal entities is unclear in Brazil and the legal framework does not provide for criminal liability for a
private entity for bribery. Only public officials and individuals who commit bribery (representatives or employees) can be liable. However,
there are some legislative bills still in progress at the Brazilian Congress that aim to legislate against the corruption of private entities
within the public administration.

COLOMBIA

Both officials and private individuals and entities are subject to criminal charges under Articles 405 and 406 (public officials) and 407
(private individuals) of the Colombian Criminal Code.
Loss of contractual capacity for current contracts and future contracts is also imposed on individuals and private entities in cases of bribery for access to contracts, under Laws 80 and 1474. Public officials and individuals would also be subject to incapacity for the exercise
of public functions.

COSTA RICA

The Anti-Corruption Act primarily covers public officials. However, individuals who interact with public officials can also be punished for
certain crimes under the law. While only physical persons can be punished with criminal penalties in Costa Rica, companies may be subject to administrative penalties for damages caused by the actions of their employees. These administrative sanctions can include fines
and the closure of the business for up to five years.
Additionally, the Criminal Code establishes that in the case of a crime committed by a public official, the other participants that are not public officials (such as business officers) may be considered to be public officials if they knew that they were dealing with a public official.

DOMINICAN REPUBLIC

The legal framework on the subject of bribery is designed to punish both public officials and private persons committing bribery. In
cases related to commerce and investment, punishment is also imposed on a private entity found guilty of bribery. Under Law 448-06, a
private entity can be subjected to temporary or permanent closure or intervention, in addition to fines, as well as the imposition of prison
sentences and fines for company representatives, and for the public official recipient of the bribe.

GUATEMALA

Both public officials and private entities can be held liable.

HONDURAS

The Criminal Code punishes public officials and the private individuals who commit bribery.

MEXICO

Before the implementation of the Federal Anti-corruption Law for Government Procurement, corruption practices were mainly punished
when committed by government and public officials. However, under the new Law, every individual or company, whether Mexican or foreign, who participates in public procurement proceedings is subject to its provisions and penalties.
These kind of liabilities and penalties are pursued not only when directly committed by individuals or corporations, but also when performed
by their representatives, agents, employees, consultants, contractors, associates, partners, shareholders or any other character in their name.

NICARAGUA

The legal framework punishes both public officials and private individuals. Private entities are not subject to penalties or punishments.

PARAGUAY

The Paraguayan Criminal Code sanctions public officials and individuals who offer bribe payments to public officials.

EL SALVADOR

The Criminal Code punishes public officials and private individuals who commit bribery.

URUGUAY

Law 17.060 does not expressly provide any punishment for private entities or their representatives/employees.
The Uruguayan Criminal Code stipulates two crimes regarding corruption offences, which concern private individuals as the perpetrators
of the crime. As a general rule, private entities are not criminally accountable.
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4. Does the application of the Foreign Corrupt Practices Act (FCPA) and the UK Bribery Act in your country violate any
public policy provision or statute?
ARGENTINA

No.

BOLIVIA

No.

BRAZIL

The FCPA and UK Bribery Act are not enforceable in Brazil, as they have not been enacted by the Brazilian Legal System. However, their
provisions could be used as a supplementary source of reference for bribery cases, whenever the Brazilian Federal Constitution is not
violated.

COLOMBIA

Colombia recognises and co-operates with foreign officials in the application of foreign laws in cases of criminal activities contemplated
under foreign statutes, with the only exceptions being where this violates Colombian public order or the application of incarceration in excess to the maximum penalties in Colombia for the same criminal activity. Colombia has a concept of a criminal conduct called “Soborno
Trasnacional” (Transnational Bribery) under which, the offer or transfer to a foreign public officer of money, articles with monetary value,
or any other profit in exchange of an activity favouring an economic transaction, is punishable in Colombia with both incarceration and
fines (Article 433, Colombian Criminal Code).

COSTA RICA

The FCPA is generally compatible with national bribery and corruption laws. However, unlike the FCPA, Costa Rican law does not allow
for any criminal fines against individuals convicted of corruption. However, Costa Rica provides for the civil liability of individuals for
damage or injury they cause to others as a result of their corrupt actions. This civil liability may result in monetary damages. There is also
the possibility of administrative fines and sanctions.

DOMINICAN REPUBLIC

The application of the FCPA and the UK Bribery Act do not, in principle, violate any Dominican public policy or statute, as far as their application does not present an obstacle for the enforcement of the corresponding Dominican regulations against the accused person or entity.

GUATEMALA

No, as long the act is applied exclusively to nationals of countries that have enacted the Acts and are judged by a foreign jurisdiction.

HONDURAS

As Honduras is not signatory of these Acts, and they are not part of our legislation, such provisions or statutes cannot be enforced within
Honduran Territory.

MEXICO

The FCPA and UK Bribery Act both have extraterritorial application. However, both provisions apply mainly to individuals or companies that:


Are nationals, citizens or residents of the US or UK.



Perform business transactions or have a presence in the US or UK.



Appear listed on public stock markets in the US or UK.

Therefore, the application of both Acts within Mexico to any other company or individual would not be easy to execute.
In addition, the Mexican Law for the Protection of Commerce and Investment from Foreign Regulations that Contravene International
Rights (Antidote Law) forbids the extraterritorial effects of foreign laws that may affect commerce or investment, or the sharing of any
kind of information, by any means, that is required by foreign courts or authorities.

NICARAGUA

The FCPA and the UK Bribery Act do not violate any public policy provision or statute because they are not legally valid in the current
Nicaraguan legislation.

PARAGUAY

In cases where the criminal offence was committed in Paraguay, or when the crime was committed by Paraguayan public officers, the
Paraguayan Criminal Code applies. This is a public policy provision.
However, in cases where the author of the crime was sanctioned by a foreign authority in their respective jurisdictions the author of the
crime will avoid further sanctions, according to the non bis in idem principle.
It is likely that the application of the FCPA or the UK Bribery Act to sanction bribe payments committed in Paraguay would not violate
these provisions, as long as the non bis in idem principle is followed.

EL SALVADOR

Since El Salvador is not signatory of these Acts, and they are not part of our legislation, such provisions or statutes could not be enforced
within El Salvador.

URUGUAY

The application of these Acts may violate public policy provisions, depending on the circumstances.

5. How is bribery defined under the applicable statute or legal precedent?
ARGENTINA

Section 256 of the Criminal Code defines bribery as the act by which any public official, either personally or by means of an intermediary,
receives money or any other gift, or directly or indirectly accepts a promise from an official to carry out, delay, or not to do something in relation to his duties.
The law also punishes the act of, personally or through an intermediary, requesting or receiving money or any other gift, or directly or indirectly accepting a promise in order to make an unlawful use of influence with a public official, (including magistrates of the Judiciary or the
National Attorney General’s Office) with the purpose of having the official act, delay or refrain from acting in relation to his duties, or issue,
decree, delay or omit any resolution, sentence or judgment concerning any matter under his jurisdiction (section 256 bis, Criminal Code).
It is an offence for any person to personally or through an intermediary give or offer any gift for the purpose of obtaining any of these acts. It
is also an offence for any judge or magistrate of the Ministerio Público to personally or through an intermediary accept money or any other
gift, or directly or indirectly accept promise of such in order to issue, decree, delay or omit any resolution, sentence or judgment concerning
any matter under his jurisdiction (sections 257 and 258, Criminal Code).
It is an offence for any person to offer or give a public official from a foreign state or from an international public organisation, personally
or through an intermediary, money or any object of pecuniary value or other benefits such as gifts, favours, promises or benefits, for his own
benefit or for the benefit of a third party, for the purpose of having such official act or refrain from acting anything related to his office or to
use the influence derived from the office he holds in an economic, financial or commercial transaction (section 258 bis, Criminal Code).
The Criminal Code also establishes that it is an offence for any public official to accept any gift by reason of that office while in public office
(section 259, Criminal Code).

BOLIVIA
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Article 2 of Law 004 provides that bribery encompasses every requirement, acceptance, offering, or direct or indirect granting, of any
valuable object or any other benefit, such as gifts, favours, promises or any advantage for the perpetrator, or for third parties, in exchange
for an action or inaction that affects the interests of the State, caused by any public officer, or any individual or legal entity, whether
national or foreign.
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BRAZIL

The Brazilian Penal Code defines corruption broadly and bribery is one of the various forms of corruption. Any individual who offers any
advantage or payment, directly or indirectly, to a public agent in order to obtain a favourable decision commits the crime of active corruption, whereas an individual who receives the illegal advantage commits the crime of passive corruption.

COLOMBIA

The description of bribery is very general in the Colombian legal framework. Articles 405 to 407 of the Colombian Criminal Code define
bribery as the transfer of money or profit, or the promise of future remuneration, to a public official, in exchange for an activity that does
not correspond to his official duty.

COSTA RICA

Under the Anti-Corruption Act, any advantage granted to public officials is an impermissible act. Government employees are not allowed
to receive rewards or benefits for their work beyond those established in the public regime, regardless of value. They are not allowed to
receive any gifts, prizes, rewards or any other advantage for their actions or inactions in the course of their employment. This means that
they may not receive any fee, stipend or salary from any other person or company, national or foreign, due to their work or position. Any
donation to a public official is forbidden.

DOMINICAN REPUBLIC

Bribery is defined as the act of giving and/or requesting/accepting gifts, entertainments, gratifications, favours, any object of monetary
value and/or any other kind of undue benefit (including using promises, threats or violence), directly or indirectly, in exchange for actions
or omissions pertaining to the exercise of a public servant’s functions, regardless of the legality of the action or omission, as long as a
cause and effect relation can be established between the public servant’s action or omission and the benefit received (Law 41-08 of
Public Function, Law 448-06 on Bribery on Commerce and Investment, the Criminal Code of the Dominican Republic, Inter-American
Convention against Corruption).
Acts or omissions by a public servant in the exercise of their functions in order to illicitly obtain benefits for himself or for others, as well
as not returning or depositing when required funds, receipts, seals, properties, equipment and so on placed in their care due to their post
is also considered bribery.

GUATEMALA

All Guatemalan anti-corruption provisions are included in the Guatemalan Criminal Code (Decree 17-73 of Congress).
The provisions do not offer precise definitions of a gift and do not give a minimum threshold for what acts would be deemed not illegal or
legal. Bribery is a general concept but it may comprise the different criminal felonies included in the section of the code mentioned before. Broadly speaking, the crimes refer to officials accepting (and private parties offering), directly or indirectly, any object of any value
or benefit, as payment of a favour, present, promise or advantage, so as to achieve the performance of certain acts that would benefit
whomever is paying for the favour. Payments to foreign officials or international institutions are also punishable. A public official’s pursuit
of any contractual grant in his favour is also punishable.

HONDURAS

MEXICO

NICARAGUA

Bribery is defined as (Criminal Code):


Any act where public officers, request or receive, on their own behalf or in representation of a third party, goods, gifts, presents or
accepts any promise of retribution, with the purpose of committing a crime.



Any act where public officers, request or receive, on their own behalf or in representation of a third party, goods, gifts, presents or any
other improper advantage, or accepts any promise of retribution, with any purpose that does not include a crime.



Where a public worker or employee requests, receives or accepts, directly or through a third party, gifts, presents, offers, promises or
any other improper benefit to execute an action that is against his duties and does not consist in a crime.



Any act where public officers, request or receive, on their own behalf or in representation of a third party, goods, gifts, presents or
accepts any promise of retribution, with the purpose of speeding or delaying their functions.



Any act where public officers, request or receive, on their own behalf or for a third party, goods, gifts, presents or accepts any promise
of retribution, by someone who has requested an official act of the public officer.



The act of offering or giving a public officer goods, gifts, presents or any other improper advantage, or any promise of retribution, with
the purpose of requesting any type of action or omission from the public officer.



Any act where a public officer, in a superior position, affects or requests from another public officer, to act officially in a way that
could directly or indirectly bring him or any third party economic benefits.

The following actions are penalised under Mexican Federal Anti-corruption Law for Government Procurement:


Promising, offering, or delivering money or any other gift (with a few exceptions) to a government officer (directly or indirectly), so
that he realises or abstains from performing his faculties in order to obtain or maintain a certain benefit.



Acts or omissions in order to:


participate in public procurement proceedings when legally impeded from doing so;



avoid requirements or rules for public procurement proceedings; and



obtaining a wrongful advantage for public procurement proceedings.



Intervening on behalf of another individual or company that is legally impeded from participating in public procurement proceedings
in order for them to obtain benefits.



Forcing a public officer to deliver, execute or destroy a document or good in order to obtain a benefit or advantage.



Promoting or using influence, economic or political power over any public officer to obtain any benefit or advantage.



Submitting false or altered documentation or information in order to obtain any benefit or advantage.

The crime of bribery is defined as any act of offering, promising, or granting to an authority, national public official or employee, any
article of monetary value or any other benefits in exchange for the authority, official or public employee, to perform or omit any act in the
exercise of their functions.
The offence includes any element considered as a benefit, whether this is corporeal or incorporeal, such as gifts, money, favours, promises or advantages of any kind.
Its scope goes beyond the national level. It has an international scope in accordance with article 449 of the Criminal Code, where international bribery is punished.
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Bribery includes any undue benefit, including gifts of any sort. The relevant articles defining and sanctioning bribe payments are:








EL SALVADOR

URUGUAY

Article 300:


a public officer that requests, allows an offer or accepts a benefit in exchange for official function-related conduct that has taken place or
that will take place in the future, is punishable with imprisonment of up to 3 to 4 years or a fine;



a judge or arbitrator that requests, allows an offer or accepts a benefit in exchange for a consideration coming from a ruling or any judicial
activity that has taken place or that will take place in the future, is punishable with imprisonment of up to 5 years or a fine;



in all these cases, the attempt is also punishable.

Article 301:


a public officer that requests, allows an offer or accepts a benefit in exchange for an act of service already performed or that will be
performed in the future, and that is injurious to his duties, is punishable with imprisonment of up to 5 years;



a judge or arbitrator that requests, allows an offer or accepts a benefit in exchange for a ruling or any other judicial activity already performed
or that will be performed in the future, and that is injurious to his judicial duties, is punishable with imprisonment of up to 10 years;



in these cases, the attempt is also punishable.

Article 302:


an individual who offers, promises or guarantees a benefit to a public officer in exchange for an act of service already performed or that
will be performed in the future, and which depends on its discretionary powers, is punishable with imprisonment of up to 2 years or a fine;



an individual who offers, promises or guarantees a benefit to a judge or arbitrator in exchange for a ruling or other judicial activity already
performed or that will be performed in the future, is punishable with imprisonment of up to 3 years or a fine.

Article 303:


an individual who offers, promises or guarantees a benefit to a public officer in exchange for a service already performed or that will be
performed in the future, and that is injurious to its duties, is punishable with imprisonment of up to 3 years;



an individual who offers, promises or guarantees to a judge or arbitrator a benefit in exchange for a ruling or any other judicial activity,
already performed or that will be performed in the future, and that is injurious to its judicial duties, is punishable with imprisonment of 1
to 5 years;



in these cases, the attempt is also punishable.

Bribery is defined as follows:


The Ethics in Government Act includes a prohibition that indirectly defines bribery as any action involving giving goods, services
or benefits (with an economic value) to public officers, with the purpose of speeding up, slowing down or stopping the tasks or
procedures related to their functions.



Any act where a public officer, requests or receives, by himself or through another, goods, any improper advantage, or accepts any
promise of retribution, with the purpose of speeding or delaying their functions (Criminal Code).



A person or entity, that bribes a public officer, giving or offering goods, any improper advantage or promising any kind of retribution
with the purpose of speeding or delaying the public officer´s functions (Criminal Code).

The act of bribery (cohecho simple) is defined under the Uruguayan Criminal Code as the activity of a public official who receives an
undue retribution, or accepts its promise to execute an act he is to perform due to his position, or to delay or omit such act or to perform
an act other than the one which is due.

6. Does the legal framework for government procurement and public bidding address or cross-reference these concepts?
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ARGENTINA

Yes. According to Executive Decree 1023/2001, Section 10, contracts procured through bribery must be terminated and proposals or
offers must be rejected at any stage of the bid.

BOLIVIA

Due to its wide scope, Law 004 applies to government procurement and public bidding. Article 5 provides that Law 004 applies to every
public officer or entity, at every level, including the officers in charge of government procurement and public bidding.

BRAZIL

Public bids and public administration agreements are covered under Law No. 8,666/93. However, this Law does not include any discussion of bribery. The only relevant provisions are stated in the Penal Code.

COLOMBIA

Criminal Laws are a direct source of regulation for government procurement. However, government procurement laws contain further provisions regarding sanctions for improper behaviour. In addition to loss of contractual capacity and incapacity for the execution of current
and future public contracts under Law 80 and Law 1474, Law 1474 establishes caps for the support of public campaigns, violations of
which result in impossibility of execution and performance of public contracts in which the elected public official is responsible for the
contract procedure.

COSTA RICA

The Anti-Corruption Act addresses bribery in the government procurement process. In such cases, the company can be fined up to 10%
of the amount of the government bid involved if it is a higher amount than the standard bribery fine. Additionally, the company may be
prohibited from participating in the government procurement process in the future.

DOMINICAN REPUBLIC

The bribery concepts are cross-referenced by provisions pertaining to government procurement. Article 11 of Law 340-06 on Purchases
and Contracts for Goods, Services, Works and Concessions, enacted 18 August 2006, states that corrupt or fraudulent practices comprised in the Dominican Criminal Code or in the Inter-American Convention against Corruption will be deemed causes for rejection of a
proposal presented or the termination of the contract if it has already been executed.

GUATEMALA

No, the legal framework for government procurement and public bidding does not cross-reference bribery concepts.

HONDURAS

Yes, the Government Procurement and Public Bidding Act includes prohibitions where no entity can participate in Public Biddings if they
have been previously condemned for bribery.

MEXICO

Yes, the Mexican Federal Anti-corruption Law for Government Procurement derives from cross-referencing both anti-bribery concepts with
government procurement and public biddings provisions.

NICARAGUA

No, the legal framework for government procurement and public bidding does not cross-reference bribery concepts.

PARAGUAY

There are no references to those concepts in the laws addressing public biddings. However, the Paraguayan Criminal Code has general
application over any act described in its provisions (Law No 2.051/03 Articles 10, 57 paragraph c), 83).

Jurisdiction
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EL SALVADOR

Yes, the Government Procurement and Public Bidding Act includes prohibitions where no entitiy can participate in public bidding if they
have been previously convicted of bribery.

URUGUAY

Law 17.060 contains provisions regarding government procurement and public bidding.

7. What institutions are in charge of anti-bribery enforcement?
ARGENTINA

In federal cases, the enforcement of the anti-bribery legal framework in the criminal system is by public prosecutors (which are part of
the structure of the Federal Public Prosecutor’s Office, within the Ministerio Público, an independent and autonomous constitutional
body pursuant to Article 120 of the Constitution) and criminal judges and tribunals.
Within the Ministerio Público there are no specialised agencies except for the National Prosecutor’s Office of Administrative Investigations (Fiscalía Nacional de Investigaciones Administrativas) (FNIA), designed to play a role in prosecuting corruption offences. However,
this agency can autonomously carry out only preliminary investigations before the judicial stages of the case. Once the case is filed with a
judge, it has only an auxiliary role to the competent prosecutor attached to the judge’s court.
The Anti-corruption Agency (Oficina Anticorrupción) (OA) working within the structure of the executive has powers to receive complaints
from private individuals and public officials, investigate corruption within the national administration and report bribery advancing
administrative, civil, and criminal proceedings. It also acts as the plaintiff in proceedings that affect State assets, which provides it with
standing to propose investigative measures and evidence, and appeal against decisions that are adverse to its claims.
In non-federal cases, most states have no specialised units, although some of them have established some sort of anti-corruption unit.

BOLIVIA

Article 6 of Law 004 creates the Anti-Bribery National Council (Consejo Nacional de Lucha Contra la Corrupción, Enriquecimiento Ilícito
y Legitimación de Ganancias Ilícitas), which is composed of government representatives. Additionally, Article 11 creates specialised antibribery courts and Article 18 creates the Financial Investigations Unit to specialise in illicit earnings. These entities are in charge of the
supervision and sanctioning of bribery acts. However, the District Attorney is responsible for indicting the perpetrators.

BRAZIL

The Brazilian Court of Audit (TCU) plays an important role in federal anti-bribery enforcement. The TCU supervises the accounts of
administrators and authorities responsible for public money, goods and assets of the public bodies of the federal state and other entities,
the TCU also controls the collection of revenues and evaluates the legality of the acts of admission public officials, and so on.
The General Comptroller of the Union (CGU) also acts on corruption prevention, proposing to the Congress measures to improve the legal
framework and expulsing public servers, for example.
The Federal Police and Prosecutors have been jointly operating in the decomposition of old organised schemes to divert public resources
throughout the country.

COLOMBIA

In criminal cases, the General Prosecutor (Fiscal General) (broadly equivalent to the General Attorney) is in charge directly, or through
one of his deputies. In non-criminal cases, bodies with authority over disciplinary actions against public officers (Procurador General de
la Nación) or for Treasury surveillance (Contralor General de la Nación) may also be involved. In addition to incarceration, fines and incapacities, the public entities affected may ask for the reparation of any damage, in which case the Ministry of Internal Affairs (Ministerio
del Interior) may file actions for recovery.

COSTA RICA

There are three main institutions that may be involved in enforcing anti-bribery law:


The Comptroller General’s Office.



The Attorney General’s Office.



Any part of the public administration on whose behalf the offending public official acts.

DOMINICAN REPUBLIC

The institution in charge of enforcing anti-bribery laws is the Attorney General’s Office (Procuraduría General de la República), by means
of a dependency created to deal specifically with corruption practices, the National Directorate of Prosecution of Administrative Corruption (Dirección Nacional Persecución de la Corrupción Administrativa).

GUATEMALA

The District Attorney conducts the investigation and if there are sufficient merits, the District Attorney files a criminal complaint before
the courts.

HONDURAS

The main institutions that may be involved in enforcing anti-bribery law are:

MEXICO

NICARAGUA



The Governmental Accounts Tribunal.



The Attorney General Office.



The Courts General Inspectorate.



The Criminal Courts.



Anti-bribery legal assistance office.

The main institutions involved in enforcing anti-bribery law are:


Ministry of Public Administration (Secretaría de la Función Pública). The Organic Law of the Federal Public Administration (Ley
Orgánica de la Administración Pública Federal) was published in the Federal Official Gazette on 2 January 2013. This law contained
several reforms including the dissolution of the Ministry of Public Administration, which was (and still is to date) the ministry in
charge of prosecuting corruption in the government. The dissolution will eventually be implemented in order to incorporate a new
autonomous body (unidentified as yet), which will assume those functions. This substitution process is expected to take place in
several stages. The Ministry of Public Administration will remain operating until the new regulations are published and become
enforceable.



Mexican Congress, including both, Chamber of Senators and Chamber of Deputies.



Supreme Court of Justice and Federal Judiciary Council.



Federal Tax and Administrative Court.



Settlement and Arbitration boards (Federal Conciliation and Arbitration Court and Agrarian Courts), Federal Electoral Institute.



Supreme Federal Audit Office.



National Human Rights Commission.



National Institute of Statistic and Geography.



Mexico’s Central Bank.

The institution in charge of enforcing anti-bribery laws is the Public Ministry represented by the General Prosecutor, who enforces the law
through the district prosecutors all over the country.

7

Jurisdiction

Anti-bribery in Latin America

PARAGUAY

The Public Prosecutor’s Office is in charge of prosecuting bribery.

EL SALVADOR

The institutions in charge of enforcing anti-bribery laws are the Governmental Ethics Tribunal, the Attorney General’s Office and Criminal Courts.

URUGUAY

Breaches of the duties and prohibitions contained under the regulatory decree of law 17.060 constitute disciplinary faults. Therefore, the
respective agency should prosecute the offence through administrative disciplinary proceedings.
The enforcing institution is the criminal judicial courts if the conduct is a criminal offence under the Criminal Code.
Law 17.060 expressly determines that disciplinary proceedings are without prejudice to the civil and/or criminal liability provided by
the Constitution and the law. Similarly, the submission of a public officer to criminal justice does not detract from the administrative
disciplinary proceeding.

8. What are the maximum penalties (incarceration and monetary) for bribery?
ARGENTINA

The maximum penalties for bribery are 6 years’ imprisonment, and 12 years’ imprisonment in the cases of bribery and trading in influence
involving judges and magistrates of the Ministerio Público, as well as the penalty of special disqualification for life regarding the exercise of any
public office.
Both individuals and legal persons are subject to disgorgement of the bribe and the proceeds of bribery.

BOLIVIA

The maximum penalty for public officials is incarceration for 5 to 10 years, barring from public office, a fine of 200 to 500 days wages
and the confiscation of any property that was illegally attained (Article 27). In the case of private individuals or entities (including the
legal entity’s representative), the maximum penalty is incarceration for 3 to 8 years, a fine of 100 to 300 days and the confiscation of
any property which was illegally attained (Article 28).

BRAZIL

The maximum penalty for active corruption is 12 years’ incarceration, which may be increased by one-third, if the foreign public official
actually delays or omits, or puts into practice the official act in breach of his duty.
The monetary penalty can vary according to the authority’s assessment.

COLOMBIA

There are different punishable conducts with different penalties. For cases of maximum liability, incarceration is from 6 to 12 years for
public officers, and from 4 to 9 years for private individuals. Fines are from approximately US$15,000 to US$30,000.

COSTA RICA

Companies and legal entities are not directly liable for criminal prosecution. However, a company involved in bribery is subject to a sanction that could reach a maximum fine of approximately US$500,000. The company could also be subject to closure of business for up
to 5 years, freezing of business’ activities for up to 5 years, cancellation of concessions or operation permits, or loss of tax benefits and
exonerations.
Business officials may be held personally liable for criminal penalties, but are not subject to monetary fines. Business officials are subject to all the criminal charges in both the Anti-Corruption Act and the Criminal Law. The maximum penalty could include up to 12 years
in prison.
If a public official receives an advantage to perform a permissible official act he is subject to a sanction of up to 2 years in prison. If the
public official receives an advantage to perform acts that breaches his official duties, he is subject to a sanction of up to 10 years in
prison.

DOMINICAN REPUBLIC

The Dominican Criminal Code establishes a maximum penalty of a fine of twice the amount of the gifts or favours received and a maximum of 5 years in prison for both the bribed public servant and the briber, and the ineligibility to exercise industrial or commercial activities for a maximum of 5 years. The Criminal Code states that if the bribery involved a criminal act is punishable by heavier penalties,
then the heavier penalty must always be applied.
Law 448-06 establishes harsher punishments for bribery related to commerce and investment, stating a maximum of 10 years of reclusion and a fine of twice the offered and/or received amount, which must be at least fifty minimum salaries.

GUATEMALA

Bribery is punished with incarceration (ranging from 4 to 10 years) and fines (up to approximately US$65,000). Paying foreign official or
international institutions is also punished.

HONDURAS

Under the Criminal Code, the penalties are between 5 and 7 years of imprisonment for public officers and/or for any person who bribes a
public officer. The penalties can be lower depending on the effects of the bribe or offence.
The Ethical Behaviour Code for public servicers establishes that the officer charged with this felony must be removed from his functions.
A person who helps with the improper actions is subject to fines between US$5,300 and US$53,000.

MEXICO

According to Article 27 of the Federal Anti-corruption Law for Government Procurement:


Individuals may be charged with a fine from 1,000 to 50,000 times the minimum wage payable in Mexico City.



Legal entities may be charged with a fine worth 10,000 to 2 million times the minimum wage payable in Mexico City.

For both individuals and legal entities, in cases relating to permits, concessions, authorisations or procedures related to federal public
procurements or international commercial transactions, the maximum fines provided for in the previous provisions, can increase up to
50%, when the competent authority, based on objective elements, determines that the benefit obtained by the offender exceeds the
maximum fine.
With respect to federal public procurements performed in accordance with the existing public procurement legislation, if the maximum
fines prove to be less than 30% of a contract’s amount, a fine of between 30% and 35% of the contract’s amount is imposed, if such
contract was awarded to the offender, whether an individual or a legal entity. This will also result in disqualification from entering into
federal procurements for a period of:

NICARAGUA

PARAGUAY



Between 3 months and 8 years for individuals.



Between 3 months and 10 years for legal entities.

The maximum penalties for bribery are:


6 years’ incarceration.



15 to 15 days’ wages fine.

Criminal sanctions include 10 years of imprisonment and fines, the amounts of which are fixed taking into consideration the heritage of
the perpetrator.
Immoral contracts are null under the Paraguayan Civil Code.
A bidding process can be declared null if an action is brought before the Office of Public Procurement (DNCP), and the illegality of the
bidding process is proved (Article 83 Law No. 2.051/2003, Public Procurement).
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Penalties are between 3 and 6 years’ imprisonment for public officers, and between 2 and 4 years’ imprisonment for any person who
bribes a Public Officer.
As it is stated by the Ethics in Government Act, bribery committed by public officers is punished with a fine determined by the Governmental Ethics Court, depending on the severity of the bribery. The fine will be between 1 and 40 monthly minimum wages for the urban
commercial sector. (The monthly minimum wage for the urban commercial sector is currently around US$224.10).

URUGUAY

Maximum imprisonment of up to 6 years. In addition, those involved in the bribery will have to pay a fine of up to approximately
US$300,000, and be prohibited from occupying a public position for a period of up to 6 years, depending on the particularities of the
case. These punishments are cumulative.

9. Does the legal framework foresee protection to whistleblowers or witnesses reporting bribery?
ARGENTINA

The legal framework foresees the protection of witnesses reporting bribery (Statute No. 25.764 created the National Program for the
Protection of Witnesses and Defendants). However, it does not foresee the protection of whistleblowers.

BOLIVIA

Yes. Article 17 of Law 004 provides for witness and whistleblower protection.

BRAZIL

There is no possibility of having whistleblower awards in the crimes of corruption. However, there is a legislative bill in progress at the
Brazilian Congress which provides whistleblower awards to private entities involved in bribery whenever they collaborate with the investigations.

COLOMBIA

Protection for whistleblowers and witnesses is possible under the Criminal Code and the Criminal Procedure Code. Effective co-operation
coming from persons involved in the criminal activities results in benefits for them in relation to the reduction of incarceration penalties.

COSTA RICA

There is no special, independent system to protect whistleblowers, informants, or witnesses in corruption cases. However, there is a general law providing for witness protection for victims or witnesses in any criminal matters where the witness may suffer stress or psychological harm owing to their involvement as a witness in a criminal matter. This protection may even extend to government-funded relocation
and protection, but only in cases when the witness fears for their physical safety.

DOMINICAN REPUBLIC

Law 448-06 indicates that the authorities must offer protection to those that, in good faith, denounce bribery acts related to commerce
and investment. In other cases, however, the law does not expressly foresee their protection, even if it might be granted in practice.

GUATEMALA

Yes. Persons who report corrupt acts in good faith will be protected by the authorities, in conformity with the applicable legislation (Articles 439 and 442 bis, Criminal Code).

HONDURAS

The Anti-bribery Legal Assistance Office, foresees protection to any person who denounces a public officer for bribery, but only protects
the person’s identity.

MEXICO

Not explicitly. However, the Ministry of Public Administration (the ministry will eventually be dissolved under proposed reforms and will
be replaced by a new public body, see Question 7, Mexico) may execute collaboration agreements with individuals and entities that take
part in federal public procurement procedures and in international commercial transactions, as well as with chambers of commerce, industrial organisations and the like, in order to help them establish self-regulatory mechanisms, which in turn may include the implementation of internal controls and integrity programmes to help them ensure the development of an ethical culture within the organisation
(Article 33, Federal Law of Administrative Procedures).
When establishing the design and supervision of these mechanisms, the best international practices regarding controls, ethics and business integrity will be considered. These measures must also include complaint and protection mechanisms.

NICARAGUA

No, it does not foresee protection to whistleblowers or witnesses who report bribery, neither during the investigation process nor during
the trial.

PARAGUAY

The Public Prosecutor’s Office protects those who are at risk of suffering any damage as a result of their collaboration with the Justice
administration, especially when dealing with criminal offences related to abuse of powers, organised crime or human rights violations
(Article 10, Law No. 1562/2000).

EL SALVADOR

The Ethics in Government Act, provides protection to any person who denounces a public officer for bribery, protecting the person´s identity only. The Special Law For The Protection of Victims and Witnesses, grants protective measures for whistleblowers or witnesses that
could be in any danger related to a witnessed felony.

URUGUAY

Yes.

10. What is the process for reporting bribery and enforcement?
ARGENTINA

Any person can report a suspected case of bribery to law enforcement officials: a judge, a prosecutor or the police (Article 174, Criminal
Procedure Code).
It is mandatory for public officials to report suspected criminal offences (Article 177(1), Criminal Procedure Code).
Article 82 allows aggrieved persons to become complaining parties (querellantes). The threshold to open an investigation is low, and once
a complaint is received, investigation is mandatory (section 29, Statute No. 24.946).
After a report is submitted, a criminal investigation takes place under the jurisdiction of a criminal judge with investigative capacities
(juez de instrucción), which can be delegated by the judge to a public prosecutor. Under the Criminal Procedure Code, the investigation
phase should not last longer than four months from the first interrogation of the suspect, although with possible extensions (Article 207).
However, those time limits are not mandatory and are actually wholly inapplicable in complex economic crime cases.
Once the investigation phase has concluded and the prosecutor considers there is enough evidence, the case is sent to the oral trial. The
oral trial is conducted by a panel of judges, and leads to a decision on the merits. However, very few bribery cases reach the oral stage of
the procedure.
Article 431 bis of the Criminal Procedure Code allows for settlements (juicio abreviado). Under some conditions, prosecution and defence can reach an agreement about guilt and sentence at the beginning of the oral trial phase.
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BOLIVIA

Article 21 specifies a legal obligation for individuals and entities to inform and remit any information on an illegal or corrupt practice to
the Financial Investigations Unit. Article 22 provides that whenever the Financial Investigations Unit holds information related to bribery,
it must send the entire file to the District Attorney and inform the Anti-Bribery Ministry, which files the corresponding indictments.

BRAZIL

There is no formal process for reporting a bribery case in Brazil and all the authorities conduct such cases. Any authority is obliged to
receive the information of an illegal conduct and forward it to the authority with jurisdiction over the crime reported.
Despite this, the CGU has implemented an easier way to report a corruption case. The several kinds of corruption, including bribery, can
be reported to the CGU by completing and submitting the electronic complaint form available at the General Comptroller’s website (www.
cgu.gov.br/denuncias/formularioDenuncia.asp), or in a written form to the Comptroller General’s Office.
The CGU accepts anonymous reports, however, the complaint must fulfil the following thresholds:


Involvement of a public body or official of the Federal Executive Branch, in cases relating to federal funds.



Substantiated description of the facts to support the analysis by CGU.

COLOMBIA

The Colombian Criminal Procedure Code, Law 906, 2004, regulates the procedural issues dealing with bribery. Recent amendments to
the Code, especially in Law 1474, 2011 have been included in Colombian Legislation.

COSTA RICA

To report an instance of bribery, a witness or informant must present the information to an official qualified to bring anti-bribery charges.
Then, the bribe must be allowed to occur so that there is evidence of a crime. Finally, the witness must participate in the trial by testifying as to the act of corruption committed.

DOMINICAN REPUBLIC

A report of bribery can be made through the National Directorate of Prosecution of Administrative Corruption of the Attorney General’s
Office, either in person, by phone, in writing, or by filling out a form that can be found on their webpage. The report can also be made
through the government contact centre’s hotline, according to what is stated in their webpage. After a report is received, the Attorney
General’s Office should proceed to investigate the report made in order to identify those possibly involved and the evidence. If after the
investigation the prosecutors consider that there are reasons to believe that bribery has taken place, they are required to present the accusation for the case before the corresponding jurisdiction.

GUATEMALA

Persons reporting bribery must file a claim before a specific district attorney assigned to corruption acts and from that moment, a formal
investigation must be initiated. Once the district attorney has sufficient proof, he proceeds to file a formal claim before a criminal judge,
who opens the case to debate if the claim is well supported.

HONDURAS

According to the Anti-bribery legal assistance office, any person can report bribery, in oral or written form, as long as the report contains:


Identification of the whistleblower.



Description of the facts.



Place to receive notifications.

According to the Criminal Code, any felony (including bribery) can be reported before the Attorney General Office, police or criminal
judge. The report can be made in oral or written form.
According to the Governmental Accounts Tribunal, any person can report bribery in oral or written form, as long as such report contains:

MEXICO



Identification of the whistleblower.



Description of the region institution.



Description of the facts.

Actions can be initiated ex officio or by complaint. Competent authorities will take note of the alleged infringements through the following means, among others (Articles 11, 12, 13, 14, 15, 16 and 17 of the Federal Anti-corruption Law for Government Procurement):


CompraNet, through the Complaints Section set up in the system.



A complaint instituted by the contracting public institutions or any other authority.

Such complaints are submitted to the Ministry of Public Administration (the ministry will eventually be dissolved under proposed reforms
and will be replaced by a new public body, see Question 7, Mexico), or when appropriate, to the corresponding authorities supported by
documents, information and adequate evidence to substantiate the allegations.
The types of complaint provided by the Law are as follows:


Individual complaints.



Anonymous complaint.



International complaint.



Complaint by public officials.

Letters of complaint must include the facts and information that support the allegations, data that allows the identification of the offender and the elements of proof that confirm the alleged infringements.
Once the complaint has been filed, if the competent authorities identify any possible infringement they will carry out the enquiry stage.
The competent authority fixes a deadline to address the notice. The deadline must be no less than 5 business days or not more than
10 business days starting on the day following the date of notification. The deadline can be extended by 10 additional business days if
requested by the interested parties with justified cause. If notices are not answered without justified cause, the competent authority can
impose a fine under the terms provided by Article 25.
Public contracting institutions that receive information requests must reply within a period of 10 business days following the date in
which notification becomes effective. When the contracting authorities require a longer period due to the nature and extent of the information requests, they may request in writing an extension of the deadline, duly justified, to the competent authorities. If granted, the
deadline extension is non-renewable and will not exceed 20 business days. When public officials do not answer notices mentioned by
law, they will receive a fine, except where legal considerations or justified causes are acceptable in the authority’s judgement, regardless
of measures to be taken to hold public officials accountable for administrative liabilities.
Competent authorities should have access, under applicable laws and regulations, to any relevant information needed to determine the
facts.
In the course of the enquiry process, competent authorities can, in addition to requesting information under Article 14, take all the initiatives and measures deemed appropriate, including requesting documents and information from any other individual or entity, to verify any
alleged infringement and seek support from international conventions to prevent and fight corruption.
After the inquiry stage, the competent authorities conduct an assessment to determine if an administrative penalising procedure must be
initiated.
If not enough elements can be found to prove the allegations and the responsibility of the offender, an agreement will be issued to bring
to a conclusion and close the file, which can be reopened if new evidence arises and the power to sanction has not expired.
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The victim initially submits a formal complaint to the police and the police experts investigate any piece of information required for the
indictment by the prosecutor. Once the required elements have been obtained an indictment is duly submitted before the prosecutor,
which must contain:


Identification of the victim and his domicile.



Description of the facts.



Indication of proofs.



Determination of the crime committed.



Signature of the victim.

On admission of the charges by the judge, it proceeds as follows:

PARAGUAY



Preliminary hearing is held, in which the defendant is informed of the charges.



Initial hearing is held. Here, the judge establishes whether there is a cause for trial or not.



The trial itself is carried out, and the guilt or innocence of the defendant is determined.



Finally, the judge pronounces the sentence.

Any person can report criminal offences to the Public Prosecutor’s Office, orally or in writing using a report template
(www.ministeriopublico.gov.py/content/c2/inst/denun/denun/Plantilla%20Denuncia.dot).
The person who reported the crime does not need an attorney, and the prosecutor has a legal obligation to investigate the facts, identify
those responsible and seek their appropriate sanction before the competent criminal court.
Reporting of criminal offences can also be carried out through the following website: www.contrataciones.gov.py/denuncia.

EL SALVADOR

According to the Ethics in Government Act, any person can report bribery to the Government Ethics Tribunal or the Commission of Government Ethics, in oral or written form, as long as such report contains:


Identification of the whistleblower.



Identification of the public officer accused of bribery.



Description of the facts.



Place to receive notifications.



Signature of the whistleblower.

(In an oral report, a minute must be granted by the officer of the institution.)
According to the Criminal Code, any felony (including bribery) can be reported before the Attorney General’s Office, police or criminal
judge. The report can be made in oral or written form.

URUGUAY

Crimes are reported to the police or judicially. Disciplinary faults must be reported administratively within the relevant agency.
In the case of irregularities that may cause economic damage, public officers must also report the crime to the Tribunal de Cuentas.
In the exercise of disciplinary authority, agencies may obtain the opinion of the Advisory Board of the State Economic and Financial Matters.

11. Describe recent notable cases (include websites or links if available).
ARGENTINA

On 31 May 2004, María Julia Alsogaray, a former public official that had served in several Cabinet posts during Carlos Menem’s
Presidency (1989/1999) was convicted of the crime of illicit enrichment and sentenced to 3 years’ imprisonment, 6 years’
disqualification for public posts, and a forfeiture of approximately US$700.000 as unjustified wealth (Oral Court in Federal Criminal
Matters Nº 4, Case Nº 648, “María Julia Alsogaray”). The judgment was later confirmed by the National Court of Criminal Cassation, and,
in December 2008, by the National Supreme Court of Justice.
In May 2010, former public officials were convicted in the IBM-Banco Nación case, on the grounds of a settlement agreed by defence
and prosecution (juicio abreviado) with convictions of up to 3 years’ imprisonment. The case involved irregularities during a bidding process related to the computerisation of the Argentine National Bank, which was awarded to IBM Argentina. Offers and payments of sums
of money to bank managers were found (Oral Court in Federal Criminal Matters No 3, “Dadone, Aldo y otros s/ defraudación a la administración pública y cohecho”).
New criminal convictions are usually uploaded to this website: www.mpf.gov.ar/index.asp?page=Accesos/Dcap/odcap1.asp
While Argentine Criminal Law does not recognise corporate criminal liability for bribery offences, it provides for confiscation and preventive measures with view to confiscation of the proceeds of bribery.

BOLIVIA

The first case under Law 004 related to the company Agrocapital, where supposedly the financial manager and some of its directors transferred state funds to this non-profit organisation. This case was referred to the Internal Revenue Service, which recuperated
BOB114,000 from a public officer in charge of public collections, who illegally diverted these funds.
In 2011, 3 mayors and 5 public officers where incarnated for bribery and illegal earnings, among others.

BRAZIL

In 2012, the Brazilian Federal Police launched an investigation against Delta, a well known Brazilian building company that was working
on a project that would link Rio de Janeiro’s Galeão International Airport to the West Zone of the city, as being part of a criminal organisation. Delta’s alleged involvement with corruption and bribery are related to a businessman from the bingo (gambling) market, who has
been investigated several times for alleged bribery.
In November 2011, the United States Department of Justice (DOJ) and Securities and Exchange Commission (SEC) launched an investigation against EMBRAER, one of the largest Brazilian manufacturers of commercial aircrafts in the world, to verify alleged violations of
the FCPA. EMBRAER is subject to FCPA rules because it is listed on a US stock exchange and has US operations.
In 2005, Parliament Committee of Inquiry was launched to investigate the behaviour of the former Chief of Staff of the Presidency of the
Republic, who had been caught on video negotiating a bribe with a businessman from the bingo market.

COLOMBIA

One of the most notable recent cases involved last Mayor of Bogotá, Samuel Moreno Rojas, currently in preventive detention while he
faces criminal and disciplinary actions because of the illegal adjudication of civil construction contracts. Contractors are also facing
criminal and civil actions (for recovery), some of which have negotiating with the General Prosecutor Office for the reduction of penalties
in exchange for effective co-operation.
The former Minister of Agriculture, Andrés Felipe Arias and his chief staff at that Ministry, are now facing criminal prosecution for the
assignation of public funds to private parties in the form of subsidies for fostering agricultural activities. Again, there are also private parties involved and facing criminal actions, some being currently in negotiation with the General Prosecutor’s office.
In these two cases, fines have been imposed on both the public officers and private individuals involved.
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The ICE-Alcatel Case (2011) involved US$800,000 in illegal payments from the telecommunications company Alcatel to Costa Rican
officials for the award of lucrative cell phone contracts. It resulted in imprisonment for many corporate executives and high-level government officials, including an ex-President of Costa Rica (the ruling is currently under appeal).
The Caja – Fishel - Instrumentarium Medko Medical Case (2009) involved bribery of government officials for the purchase of US$40 million in medical equipment by the Costa Rican Social Security System from the Finnish firm Instrumentarium Medko. It resulted in more
than US$700,000 in damages to the state and jail terms for multiple government officials and corporate representatives, including an
ex-President of Costa Rica.

DOMINICAN REPUBLIC

Not available.

GUATEMALA

A former court official Silvia Gonzalez, requested GTQ50,000 from the lawyer Mauricio Izquierdo to expedite legal actions he was processing at the Fourth Court of the Criminal Branch. He was convicted of passive bribery (Article 439, Criminal Code), carrying a penalty
of imprisonment of 4 to 10 years and fine of US$6,410.00 to US$64,102.00.
Two former Ministers of the Interior, Salvador Gándara Gaitán and Raúl Velasquez, executed a contract for construction of a maximum
security prison with excessive prices and did not denounce the poor construction and remodelling of the prison in spite of the fact that it
was very notorious. They were convicted of:


Extortion (Article 449, Criminal Code), carrying a penalty of imprisonment from 2 to 6 years and a fine of US$641 to US$3,205.



Fraud (Article 450, Criminal Code), carrying a penalty of imprisonment from 1 to 4 years, but no fines.

Two private individuals, Rodrigo Lainfiesta and Juan Diego Lainfiesta, were also charged with personal fraud, conspiracy to commit fraud
and money laundering.
The former manager of the Guatemalan Social Security Institute, César Sandoval, approved the establishment of a trust through which a
fraud of millions was perpetrated against the Institute through the purchase from foreign companies of properties with excessive prices
(using money that belonged to the beneficiaries of social programmes).

HONDURAS

Irregularities were reported relating to drug purchases for the hospitals Escuela in Tegucigalpa and Juan Manuel Gálvez in Gracias,
Lempira. However, there have been no publicised cases that, taking into consideration reports made by different persons, have ended in
imprisonment or other penalties.

MEXICO

On 5 May 2011, the Wall Street Journal reported that the well-known cosmetics manufacturer Avon had bribed officials from China and
certain Latin American countries, including Mexico. According to the newspaper’s source, the alleged infringements had taken place
between 2004 and 2010 and were investigated by US authorities. Avon fired its chief compliance officer, as well as other high-level officials in consequence. Investigations are still being developed by the US SEC.
A recent investigation by the US Department of Justice involved accusations of bribery of Mexican Comisión Federalde Electricidad (CFE)
officials by Swiss Company Abb and Texana Lindsay Manufacturing Company. Two of Texana Lindsay Manufacturing Company’s subsidiaries are accused of violating US anti-bribery laws by making illegal payments to Mexican CFE officials and to the Iraqi government when
Saddam Hussein was president. ABB voluntarily disclaimed these breaches in order to reduce their fines.
The state-owned company Petroleos Mexicanos (Pemex), reported in 2008 that its subsidiary Pemex Exploración y Producción signed an
agreement with the Italian Company Eni to implement a training programme for deep-water drilling and the design of deep-water wells.
This took place while the company faced an official enquiry for multiple violations of the FCPA. The Securities and Stock Commission
states that Eni used Swiss bank accounts, suitcases and “carloads” of cash to pay bribes. Since some of the bribery payments had to be
made in Nairas, the Nigerian currency, the load was so big that a car had to be used to transport the money. The Italian company also
paid bribes to a Nigerian political party.

NICARAGUA

The poliltical power of organised crime in Nicaragua has been shown after the arrest of magistrate Julio Cesar Osuna Ruiz and other
public officials charged for international drug trafficking, organised crime, and selling identifications to drug dealers for a price of up to
US$3 million. According to the prosecution, Osuna is directly involved with Alejandro Jimenez “The Palidejo” a Costa Rican drug dealer
involved in a trial in Guatemala for masterminding the murder of Facundo Cabral on 9 July 2011.
Besides pointing to Osuna providing identifications worth US$3,000 to Nicaraguan drug traffickers involved with the network of El
Palidejo, the prosecutor accused him of transferring between US$700,000 and US$1 million dollars belonging to the organisation to
Costa Rica in vehicles that were assigned by the Nicaraguan government.
In November 2002, there were rumours that the Fernando Avellan, National Assembly deputy, received money from public officials to
approve the impeachment of former ex-President Arnoldo Aleman, accused of several counts of embezzlement of public funds. Alejandro Fiallos, president of the Liberal Constitutionalist Party, confirmed that Avellan had just bought a luxury car but denied that it was
obtained through the alleged bribe of US$65,000 received to vote against the impeachment of the former ex-president. In the end, the
impeachment of the former ex-president was carried on but the payment was not confirmed.
The former CEO of the National Port Company, EPN, Alejandro Fiallos Navarro, was charged by the General’s Prosecutor Office, for corruption. Fiallos was accused of a fraud of US$467,177,000.91and NIO1,106,137.84 against the state.
The indictment indicated that between August 2006 and January 2007, the accused authorised the hiring of the Salvadoran Company
Proyecto de Ingeniería Electromecánica, SA, Prindel to repair the tugs “Rubén Darío I” and “El Güegüense”. By signing that contract,
Fiallos, representing the EPN, did not include a clause corresponding to 10.5% withholding tax on income, with the payment assumed 
by the port company. He is accused of receiving this amount as a personal payment in order to carry on the hiring of the El Salvadoran
company.

PARAGUAY

The famous “briefcases for the crown” (maletines para la corona) case dealt with the prosecution and trial of 13 former customs officers
that were recorded requesting large amounts of bribe payments. The case is still pending a final ruling.

EL SALVADOR

Carlos Augusto Perla, former President of The National Administration of Aqueducts and Sewers was accused on 2002-2003 of corruption felonies in relation to the embezzlement of public funds.
David Gutiérrez, Minister of Public Works during the presidency of Elias Antonio Saca, along other public officers, were accused on May
2010 of corruption felonies in relation to the construction of the Diego de Holguin boulevard.
José Guillermo Maza Brizuela, Health Minister from 2004 to 2009, was accused on April 2011 of corruption felonies regarding the
reconstruction of hospitals damaged by the earthquakes of 2001.

URUGUAY
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The Court of Criminal Matters gave a recent judicial judgment dated May 2012, which prosecuted several municipal casino public officers. The most remarkable facts consist in the termination of a public bidding which was already being held for the purchase of slot
machines, and the consequent signature of lease agreements directly, avoiding the bidding procedure, by invoking urgency, unpredictability and better service reasons which were proved false. In addition, the contracts implied the participation of the co-contractors in the
profits. Subsequently, a fraudulent public bidding process, which sought to regularise the contracts, was performed. The officials were
sentenced on charges of “conjunction of personal and public interest”, extortion (concusión) and fraud. The penalties included imprisonment, destitution and disqualification for public jobs and monetary fines.
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12. Are there any anti-bribery organisations?
ARGENTINA

The main anti-bribery organisations are:


Oficina Anticorrupción (www.anticorrupcion.gov.ar).



Programa de Transparencia y Control de la Corrupción, Universidad de San Andrés (www.udesa.edu.ar/Unidades-Academicas/
departamentos-y-escuelas/Departamento-de-Derecho/Programa-control-de-corrupcion).



Asociación Civil por la Igualdad y la Justicia (www.acij.org.ar).

BOLIVIA

The main task of the Anti-Bribery National Council is to foster anti-bribery culture. There are no websites available at the moment.

BRAZIL

There are some public and private organisations fostering anti-bribery culture in Brazil. The Brazil Against Corruption Movement, for
instance, is an internet group gathering thousands of protesters against corruption. According to the protesters, the movement is nonpartisan and is not associated with any formal organisation (www.mbcc.com.br/site).
Amcham (www.amcham.com.br) is a typical chamber of commerce and has become an entity with a wider scope. Amcham has committees that play an important role in implementing a government’s anti-corruption programme.

COLOMBIA

Decree 2405 of 30 November 1998 created the Presidential Programme for fighting against Corruption (www.anticorrupcion.gov.co).
More recently, Law 1474 created the National Commission for the Moralisation of the Public Administration. In January 2012, the President designated a Secretary of Anti-corruption and Transparency in charge of fostering an Anti-bribery Culture. The Chamber of Commerce of Bogotá, in association with many other Chambers of Commerce in Colombia, and many private entities, has been promoting the
creation of public inspectors (Veedurías), and now a whole network of inspectors exists.

COSTA RICA

The legislature has created an Office of Public Ethics to take “administrative actions necessary to prevent, detect and eradicate corruption and increase transparency and ethics in public service”. Additionally, some political parties in the country have advocated a strong
anti-corruption policy.
Anti-bribery culture has also been promoted in the private sector. The pharmaceutical industry, in particular, has implemented numerous
processes with suppliers to align itself with anti-corruption policies.

DOMINICAN REPUBLIC

GUATEMALA

HONDURAS

MEXICO

There are some organisations in the Dominican Republic currently dedicated to develop an anti-bribery and anti-corruption culture in the
country by, among other things, submitting public information requests by various public organisations and entities under the Free Access to Public Information Law, No. 200-04, enacted on 28 July 2004, such as:


Dominican Alliance Against Corruption (Alianza Dominicana Contra la Corrupción) (ADOCCO) (www.adocco.org/web/index.php).



Citizen Participation (Participación Ciudadana) (www.pciudadana.org).



ToyJarto (http://toyjartoperocreoenmipais.wordpress.com/).

The main anti-bribery organisations are:


The Inter-American Development Bank.



Guatemalan Chapter of International Transparency (Acción Ciudadana) (www.accionciudadana.org.gt).

The main anti-bribery organisations are:


Anti-bribery legal assistance office (http://alachonduras.com/cms).



Transparency Gate (www.iaip.gob.hn).



The Governmental Accounts Tribunal (www.tsc.gob.hn/index.html).



Anti-bribery National Council (www.cna.hn).

The main anti-bribery organisations are:


Mexican Ministry of Public Administration (the ministry will eventually be dissolved under proposed reforms and will be replaced by a
new public body, see Question 7, Mexico) (www.funcionpublica.gob.mx).



Fundación Carolina (www.fundacioncarolina.mx).



Taxpayers Management Service from Mexican Ministry of Finance (www.sat.gob.mx).



Organización Transparencia Mexicana (www.transparenciamexicana.org.mx).

In addition, the president Enrique Peña Nieto has announced the creation of an Autonomous Citizen Anti-Corruption Council to combat
corruption.

NICARAGUA

There are no organisations fostering an anti-bribery culture.

PARAGUAY

There are several organisations that promote an anti-bribery culture, including:

EL SALVADOR

URUGUAY



The Institute for Comparative Studies in Criminal and Social Sciences (INECIP) (www.inecip.org.py).



The Public Procurement Office (DNCP) (www.contrataciones.gov.py).



The Public Prosecutor’s Office (www.ministeriopublico.gov.py).



Ministry of Justice and Labour (www.mjt.gov.py/corrupcion.html).

The main anti-bribery organisations are:


The Governmental Ethics Tribunal (www.teg.gob.sv).



Secretariat for Transparency and Anticorruption (www.gobiernotransparente.gob.sv).



Civil organisation (Aliados por la democracia) (www.aliadosporlademocracia.org.sv)

Yes. Recently, decree 80/12 created the “Transparency Award”, according to which the Uruguayan Presidency will annually award public
entities that make remarkable progress in transparency mechanisms.
Law 17,060 created the Advisory Board of the State Economic and Financial Matters whose aim is to advise government agencies about
existing mechanisms to prevent and eliminate corrupt practices. Decree 30/003 entrusted it to foster the laws and regulations related to
corruption.
Examples of relevant websites include:


www.jutep.gub.uy.



www.informacionpublica.gub.uy/sitio/index.html.
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13. What are the key legal recommendations for avoiding bribery and its punishment?
ARGENTINA

The first, basic recommendation is to establish a consistent and serious ethics and compliance programme, and conduct adequate training programmes both internal (all executives and employees) and external (intermediaries and suppliers) on the global risks involved in
engaging in bribery. A recent survey conducted among entities subject to FCPA and the UK Bribery Act showed that 70% of respondents
believe that adequate communication skills in the sales forces to “say no” has allowed them to resist bribery and remain competitive.

BOLIVIA

Bolivia’s anti-bribery efforts have focused on enforcing and enhancing the administrative career for public officers by providing them with
better wages and job stability. Although it is strongly recommended, most companies have not created and/or circulated internal policies
among their officers and employees and guidelines describing how bribery is regulated in current legislations and/or depicting factual
situations that could be construed as bribery. Due to the broad interpretation given to anti-bribery laws in the country, in case of any
doubt, it is advisable to seek local counsel before engaging in any situation that could be interpreted as a bribe.

BRAZIL

In order to avoid bribery ocurrence and its punishment, approaches to the authorities or public officials should be formal and, whenever
possible, written. In addition, companies or individuals should never give or promise benefits of any nature to authorities or public officials including money, gifts or advantages, as even an innocent coffee could be maliciously interpreted.

COLOMBIA

Colombia has been increasing its efforts for the construction of an anti-bribery culture and for the enforcement of the existing laws. Although enforcement of the anti-bribery laws have traditionally focused on the public officers involved, recent efforts and cases support a
new approach to the issue, also punishing the involved private parties. Companies should avoid to the extent possible the presentation of
gifts, entertainment or objects with monetary value to public servants that could be misinterpreted as consisting of bribes.

COSTA RICA

Costa Rican law is very strict regarding corruption, and there is no advantage that can be given to a public official that is considered
legally unproblematic. The only exception is if the advantage is granted for reasons other than the person’s position as a public officer
(such as academic awards). However, due to the ambiguity and subjectivity of the situation, which may later be misinterpreted, they are
never recommended.

DOMINICAN REPUBLIC

Recommendations include avoiding the presentation of gifts, entertainment or objects with monetary value to public servants that could
be misinterpreted as consisting of bribes.

GUATEMALA

Recommendations include seeking advice from a local attorney before entering into any kind of conversation or relation with public officials, in order to understand the extent of the legal provisions applicable to corrupt acts.

HONDURAS

Some recommendations for avoiding bribery within companies would include the creation of anti-corruption policies and training members on how to work ethically with public officers, how to avoid situations where bribery might be requested by public officers and what
actions to take when bribery is requested by a public officer. Many international corporations have these policies and include protocols
for their members to follow when corruption occurs. However, many local corporations, especially medium or small corporations, do not
incorporate these practices.

MEXICO

Representative members of the industrial, governmental, financial and services sectors have formed a Committee for Better Corporate
Practices (Committee). The Committee has prepared guidelines for Mexican corporations to achieve international standards that allow
them to be more competitive, by being more transparent in their managerial processes and by offering a greater amount of confidence
to national and foreign investors. These guidelines are known as the Code for Better Corporate Practices (Código de Mejores Prácticas
Corporativas) (Code).
Foreign investors and Mexican companies should understand and follow the provisions of the Code in order to follow tested corporate
governance principles. These include:


Increasing information on their administrative structure and the faculties of their corporate bodies.



Having mechanisms for and controls on their financial information.



Having existing processes that promote participation and communication among members of the board of directors and officers.



Implementing processes that promote adequate communication and information disclosure to shareholders and investors.

Another recommendation would be to design and implement internal policies and regulations in order to institutionalise managerial
processes, corporate governance, compliance and accountability. Such policies and regulations must be made public to all employees.
Professional development and training of employees is also an important measure to avoid bribery practices.

NICARAGUA
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Public and private organisations must begin to educate the public, teaching them the characteristics of massive fraud and modus operandi of criminals through posters and newsletters. The government needs to create a legal framework with more severe punishment than
the ones set currently in the Criminal Code, in order to regulate all types of bribery. At the same time, government must ensure a legal
framework to implement and promote these values, both in the public and private sector, encouraging companies to:


Develop a programme to implement and support anti-bribery principles.



Define the values and practices that work for the company or public institution.



Observe the business or public entity and decide where there are risks.



Agree as a company in the practices through which it can offset the risks of bribery.



Determine the processes by which the company can offset the risks of bribery.



To conduct any business fairly, honestly and transparently.

PARAGUAY

Recommendations that may be adopted include the ICC Guidelines on Agents, Intermediaries and other Third Parties or the Rules of
Conduct and Recommendations to Combat Extortion and Bribery (both guidelines are drafted by the International Chamber of Commerce
Commission on Anti-Corruption). However, following these guidelines will not affect individuals’ degree of liability if prosecuted for a
criminal offence.

EL SALVADOR

Recommendations for avoiding bribery within companies include promoting the creation of anti-corruption policies and training members
on how to work ethically with public officers, avoid situations where bribery might be requested by public officers and what actions to
take when bribery is requested by a public officer. In practice, many international corporations have these policies and have protocols for
when corruption occurs. However, many local corporations, especially medium or small corporations, do not practice this.

URUGUAY

There are different kind of crimes and disciplinary faults regulated under Uruguayan law. Although the legal framework is clear, there
may be different interpretations as to whether certain acts would be permitted or not. Local legal advice is normally necessary on a caseby-case basis.
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Mexico Wins: Anti-Corruption Reform
Approved
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By Viridiana Rios
Mexico just approved an anti-corruption reform that
required changing 14 constitutional articles, drafting
2 new general laws, and reforming five more. This is
not minor. The reform is, by far, the most
encompassing system to identify and sanction
corruption that the country has ever had and its
effects will be felt quite soon.
In this text, I present the story of how Mexico got
here and provide an assessment of the virtues and
challenges of this change.
The Government tries to fight corruption
The need to create an entity to fight corruption was
among Mexico’s policy priorities, at least
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rhetorically, since well before the arrival of Enrique
Peña Nieto to the presidency. However, the first of
the 266 commitments that Peña Nieto had made
during his campaign was to create a “National AntiCorruption Commission” (NAC).
Peña Nieto presented a bill to create the NAC in
November 2012, but the proposal was poorly
received by public opinion. Experts and civil society
organizations (CSOs) considered it dysfunctional
because the proposed NAC was a top-bottom entity
(unable to coordinate efforts between the many state
and federal entities) and most importantly, lacked
real autonomy from other branches of power. The
bill remained idle in Congress without approval or
real discussion until the end of 2014.
Civil Society breaks in
Disappointed by the unresponsiveness of Mexico’s
federal government, starting in 2015, experts,
academics and transparency-related CSOs gathered
and organized to take the battle against corruption
into their own hands.
Civil society groups held closed meetings with
Mexican authorities to reject NAC and instead,
advocated for the creation of a “National AntiCorruption System” (NAS). The NAS will be a
coordination entity that brings together institutions
that were already in place, and that had capacities to
impede corruption, but were operating in fractured
ways. More than being an institution commanded by
a “czar,” the NAS would be an entity regulated by a
citizen board and armed with autonomous
prosecution and investigative capacities.
Furthermore, the proposed system would need to
recognize the role of private citizens in promoting
anti-corruption efforts, creating sanctions not only
for public servants but also for private contractors
that engaged in corrupt practices.
The impact of experts and civil society groups was
impressive. Just a few months after this hands-on
approach had started, a constitutional reform to
create the NAS was enacted by Mexico’s
president.[1]
Yet, the fight was far from over. To become
constitutional law, the reform approved by the
federal congress needed to be validated by a
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majority of all Mexican state local legislations.
Civil society took the lead again. To pressure for
such validation, a large number of civil society
groups created a digital tool called the “anti-corrupto-meter,” a digital clock that counted the days that
every state congress took to discuss and approve the
constitutional reform (The Economist, 2015). The
clock became viral in social networks and the NAS
reform was approved by most state legislatures in
just weeks.
By May 2015, Mexico had approved the full creation
of a NAS throughout Mexico’s territory.
Civil Society takes over
Once the NAS was enacted, in order to properly
implement it, the creation of two new general laws
and the reform of five more were required.
Mexico’s CSOs, academics and experts decided to
take an even more hands-on approach than before.
In early 2016, they gathered, not to negotiate with
the government the characteristics of the laws that
they thought would be most effective to fight
corruption, but to elaborate on them themselves.
CSOs and experts used a recently created Mexican
legal mechanism called the “citizen initiative” to
draft the laws themselves and to pressure the
Congress to discuss them.
More than twenty experts worked on a draft of NAS’
secondary laws and publically presented it to the
press as a “citizen initiative” on February 2nd, 2016.
A “citizen initiative” is a legal figure that allows
citizen groups to present a bill to Congress, and that
obligates Congress to discuss it, if the initiative is
backed by the signatures of 0.13 % of the electorate
–that is about 120 thousand signatures in hard copy
along with detailed information from the photo ID of
all those signing it.
In just a couple of months, civil society groups
managed to gather more than five times the number
of required signatures for the citizen initiative,
named 3de3 or 3for3, to be discussed in Congress.
Students, citizens and business communities were
on board. Employers’ unions like COPARMEX asked
their members to sign the citizen bill. Important
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Mexican radio stars like “El Sopitas,” Fernanda
Familiar, Pamela Cerdeira and many more, talked
about it on their daily shows. Activists, academics
and columnists discussed it endlessly.
The Mexican Senate started discussing the citizen
initiative last April 11th, after 630 thousand
signatures supporting the citizens’ bill were officially
presented in March of 2016.
Unlike any other senate bill, citizen organizations
required that the discussion was held in totally
public ways. Facing such overwhelming citizen
backing, senators had no option but to agree. All
debates were TV transmitted and loyally followed by
many citizens via the web. It is fair to say that
politicians looked uncomfortable and
representatives of CSOs and academics looked
inexperienced.
Anti-Corruption Reform is approved twice
In a congressional session that was prolonged until 2
am, the Senate approved the anti-corruption
legislation but changed one of its most symbolic
articles: the one that regulates public disclosure of
assets by government officials. The approved
legislation allowed officials to disclose their assets in
private documents (not publicly) in order to protect
their privacy. In addition, it was made mandatory
for public contractors and all citizens receiving
benefits from the government (from large private
infrastructure contractors to recipients of cash
transfer programs or scholarships) to disclose the
same three declarations (assets, interest and tax
compliance) that public officers were mandated to
present.
The approved legislation was viewed by
entrepreneurial organizations and confederations as
a vendetta for supporting and promoting the citizen
initiative. By making declarations mandatory for
private citizens, many businesspeoplewould
technically be required to present their own 3for3
declarations. Some calculated this would be about 37
million people, and many private and foreign
investors.
Outrage followed. Wearing suits, the employers’
organizations like COPARMEX and businessman
protested in the streets. Twitter flowed with Mexican
http://www.forbes.com/sites/themexicoinstitute/2016/07/18/mexico-wins-anti-corruption-reform-approved/print/[1/20/2017 12:11:28 PM]

Mexico Wins: Anti-Corruption Reform Approved

citizens’ asking President Peña Nieto to veto the
laws, and to approve the secondary rules of NAS just
as civil society groups had first drafted them.
Business sectors threatened to promote a massive
amount of appeals on the grounds of
unconstitutionality.
Ultimately Peña Nieto did indeed veto the
legislation, asking Congress to discuss it one more
time. They did and approved a new version of the
anti-corruption reform on July 6th, 2016.
What’s next?
The final anti-corruption reform does not have a
mandatory requirement for private citizens to
present their three declarations, only for officials.
Furthermore, it allows officials to disclose their
assets in private documents, not in public as civil
society groups had first proposed, if they believe
their privacy may be violated.
Indeed, even if not all transparency requirements
were achieved, we must understand this event as a
win for Mexico.
No one doubts that the approved NAS is a much
more solid institution to identify, prosecute and
sanction corruption acts, than anything the country
had before. Even if the NAS was left as approved by
congress, Mexico is in a better situation to reduce
corruption. Furthermore, 2016 will be remembered
as the first time in which Mexicans peacefully forced
their Congress to inaugurate a new vision of
democracy, one with full citizen participation.
The main objective of the NAS, which was the
coordination, collaboration, and systematization of
the operations of anti-corruption institutions, was
achieved. Mexico has now a system composed of (1)
independent and effective authorities coordinated
around a common mission to prevent and combat
corruption; (2) a new comprehensive and integrated
system of administrative responsibilities; (3) a new
criminal regime to fight corruption; and (4) a new
control and oversight system to coordinate state and
local authorities.
The real challenge will not be the battle in Congress
but the challenge of meaningful implementation.
Mexico needs a NAS that gives results.
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and Investigations
Financial Services Firms Must Evolve Anti-Corruption Programs
in Light of Recent FCPA Settlements in Excess of $100 Million
Action Item: Global financial services firms should be aware that
the DOJ and SEC are committed to identifying and investigating
bribery and corruption regardless of the form it takes. With
increased resources to help identify the most sophisticated
bribery schemes, financial service firms must ensure that their
robust anti-corruption programs take into consideration local
customs and risks as well as the broad nature of “anything of
value” and its interpretation by regulators.
In the past few months, the U.S. Department of Justice (“DOJ”)
and the Securities and Exchange Commission (“SEC”) announced
enforcement actions against two financial institutions stemming
from violations of the Foreign Corrupt Practice Act (“FCPA”),
each resulting in settlements in the hundreds of millions of
dollars. In September, the DOJ and SEC announced a total
payment of approximately $412 million for a hedge fund’s use
of intermediates, agents, and business partners to pay bribes
to high-level government officials across Africa. In November, a
$264 million settlement was announced involving a major bank
for hiring interns and full-time employees who were friends
and family of Chinese officials in exchange for winning lucrative
banking deals in China. These resolutions should remind us
that no industry is immune from the reach of the FCPA and that
companies should be well-aware of the customs and risks of the
regions where they operate so that their compliance measures
adequately address these risks.

Not Business as Usual

In the case of the hedge fund, the DOJ press release informs
that the fund sought partnerships with local business entities to
acquire special access to lucrative investment opportunities in
the mining and diamond sectors despite knowing that access was
being gained through corrupt payments to senior government
officials. Per the DOJ press release, in another scheme, the fund
hired a third-party agent to assist in securing certain investments
in the fund knowing the agent would need to pay bribes to
government officials. The payments where then omitted or
concealed in the company’s financials. Andrew J. Ceresney,
Director of the SEC Enforcement Division, said that “senior
executives cannot turn a blind eye to the acts of their employees
or agents when they become aware of suspicious transactions
with high-risk partners in foreign countries.” Additionally, U.S.
Attorney Robert L. Capers of the Eastern District of New York
noted that when a company “position[s] itself to profit from the
corruption that is sadly endemic in certain parts of Africa” it will
be held accountable “for placing profits above the law.”
In the case of the bank, the DOJ press release explained that a
Hong-Kong based subsidiary of the bank developed a program
to hire candidates referred by clients and government officials
as a way to influence the officials to award lucrative Chinese
investment deals to the bank. Director Ceresny said “the bank
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was potentially violating the FCPA yet persisted with the improper
hiring program because the business rewards and new deals were
deemed too lucrative.” The scheme is estimated to have netted
the bank over $35 million in profits.
Certain news sources reported that the bank may have tried to
defend its practices by explaining that the hiring of well-connected
employees was routine in China. However, U.S. Attorney Capers
stated that “[t]he common refrain that this is simply how business
is done overseas is no defense.” The New York Times reported
that other major banks may be facing similar investigation over
such practices in China. It is clear that the DOJ is well-aware of
certain, perhaps customary, practices abroad that run counter to
the FCPA’s mandate, and it will not permit custom to serve as an
excuse for violation of the law.

FCPA Spares No One … Well, Almost No One

The resolution with the hedge fund was the first such resolution
holding a fund accountable for FCPA violations. Similarly, the
settlement by the bank is one of the first major crackdowns
on a big bank for FCPA violations. Together these matters
demonstrate that financial institutions are not above scrutiny.
In addition, these announcements serve as an opportunity for
the federal government to remind financial services firms of the
government’s increased focus in this industry. In the past, it has
not been uncommon for the government to focus on others in the
same industry after a settlement with a major company.
This spring, included in the announcement of its Pilot Program,
the DOJ also advised that it was doubling the size of investigative
and prosecutorial forces. Assistant Director in charge William
F. Sweeney, Jr. of FBI’s New York field office stated that the FBI
recently established three squads dedicated to international
corruption. He further noted the DOJ’s resolve to root out
corruption regardless of where it may manifest itself and that
“[t]hose engaging in illegal acts abroad may think they’re out of
sight and out of mind, but they’re wrong.”
Both the hedge fund and the bank were able to avoid criminal
charges by securing deferred and non-prosecution agreements,
respectively. The agreements require that the financial institutions

pay to the DOJ, SEC, and in the case of the bank to the Federal
Reserve, significant fines to resolve the matters. The agreements
also require continued cooperation with the DOJ on any ongoing
investigations, enhancement of its compliance program and
internal controls, and reporting to the DOJ on the implementation
of its efforts. The hedge fund also agreed to retain an independent
compliance monitor for a term of three years. Despite not
voluntarily and timely disclosing its misconduct, both firms were
still given credit for cooperation thus underscoring the importance
of cooperation.
While the hedge fund matter was accompanied by some
individual accountability, to date the bank matter has not
resulted in any such charges. Specifically, the hedge fund matter
was accompanied by a guilty plea by a foreign national, son
to a former prime minister, for conspiring to bribe a foreign
government official in Africa and may result in up to five years of
imprisonment. Officers of the fund, specifically the CEO and COO,
also agreed to a civil settlement with the SEC, paying fines in the
millions. By contrast, to date, the corporate bank settlement is not
accompanied by the prosecution of any of the individual officers
allegedly involved in the scheme. These results are surprising
in the wake of the recent emphasis on the Yates Memo, which
signaled a renewed DOJ priority for pursuing and punishing
individual wrongdoers criminally, particularly officers, and not
just the corporate entities. Both resolutions do require continued
cooperation in any ongoing investigation, specifically including
against individuals.

“Anything” Means Anything

The FCPA, generally prohibits providing “anything of value” to a
foreign official to obtain or retain business. Traditionally bribe
payments have been in the form of cash payments, luxurious gifts,
or excessive travel and entertainment. The DOJ has recognized
that the “thing” of “value” may be evolving and the schemes for
payment are of increasing sophistication. As a result, DOJ remains
committed to exposing and prosecuting corruption regardless of
the form it takes or the complexity of the financial transactions
involved.
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Chief Richard Weber of the Internal Revenue Service-Criminal
Investigation New York Field Office explained that the hedge
fund’s resolution “agreement result[ed] from the unraveling of
complex financial transactions orchestrated … to facilitate illegal
payments to foreign government officials.” From the foreign
national’s plea we learn that payments were masked through
intermediaries or lawyers, and included payments for luxury
vehicles, luxurious foreign travel, the use of private planes,
and of course cash. Meanwhile, in the resolution involving the
bank, the bribes took the form of prestigious internship and
employment positions with the bank. There, Assistant Attorney
General Caldwell said: “Awarding prestigious employment
opportunities to unqualified individuals in order to influence
government officials is corruption, plain and simple. This case
demonstrates the Criminal Division’s commitment to uncovering
corruption no matter the form of the scheme.”
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Lessons Learned

Financial services firms with international operations must take
every opportunity to review their anti-corruption programs,
including training and policies, to ensure they comport with the
mandate of the FCPA. Financial services firms are well-advised
that when considering the efficacy of their programs, they
should take into consideration local customs, the evolving nature
of “anything of value,” and the increasing sophistication of
financial transactions. Compliance programs, including trainings,
should be built to address those special risks mitigating the
danger that a red flag will be ignored. p – © 2016 BLANK ROME LLP
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DOJ Announces FCPA Pilot Program in an Effort to Incentivize Companies to
Self-Report Misconduct
Action Item: On April 5, 2016, the U.S. Department of Justice
(“DOJ”) issued a memorandum laying out a one-year pilot
program designed to offer mitigation credit to companies that
voluntarily disclose Foreign Corrupt Practices Act (“FCPA”)
violations. The memorandum also announced an increase by
50 percent of the number of prosecutors assigned to DOJ’s FCPA
unit as well as an increase in the number of Federal Bureau
of Investigation (“FBI”) agents working these cases. It further
describes DOJ’s efforts to work more closely with foreign law
enforcement to investigate corruption matters. The pilot program
provides substantial potential rewards for companies that
comply with all of its components, including the possibility of a
declination of charges. Nevertheless, navigating the program’s
requirements in an effort to obtain a declination or to mitigate
the imposition of a criminal fine may prove difficult for many
companies.
On April 5, 2016, the Chief of the Fraud Section for the U.S.
DOJ’s Criminal Division issued a memorandum related to
the Department’s prosecution of violations of the FCPA. The
memorandum highlighted the DOJ’s efforts to intensify its
prosecution of FCPA violations by (1) increasing the Fraud Unit’s
stable of prosecutors devoted to FCPA issues by 50 percent and
creating teams of special FBI agents focused solely on FCPA matters,
and (2) strengthening the Department of Justice’s collaboration
with its foreign counterparts in order to combat bribery schemes
worldwide. The memorandum also announced the start of a

one-year pilot program designed to incentivize companies to
voluntarily self-disclose FCPA-related misconduct.

The FCPA Pilot Program
The pilot program was designed to increase the Fraud Section’s
ability to prosecute individual wrongdoers and to provide greater
transparency as to what the DOJ requires from companies seeking
mitigation credit for any potential penalties they may face for FCPA
misconduct. As set forth in the FCPA memorandum, in order to
qualify for full cooperation credit, a company must meet three
specific requirements: (1) voluntary self-disclosure; (2) cooperation;
and (3) timely and appropriate remediation.
Voluntary Self-Disclosure: To meet this requirement, companies,
“within a reasonably prompt time,” must disclose potentially
unlawful conduct prior to an imminent threat of disclosure or a
government investigation. The disclosure must also consist of all
“known relevant facts,” including the names of the individuals
involved.
Cooperation: While the September 9, 2015, memorandum
issued by Deputy Attorney General Sally Yates concerning
individual accountability in corporate prosecutions (the “Yates
Memorandum”) sets forth specific criteria for a company to receive
any mitigation credit (beyond that normally available under the
Sentencing Guidelines) for cooperation in connection with a federal
criminal prosecution, the recently issued FCPA memorandum details
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additional criteria for companies seeking to achieve full mitigation
credit for FCPA misconduct. To receive full cooperation credit
companies must, among other things, be proactive in disclosing
facts relevant to the government’s investigation; preserve, collect,
and disclose documents and their provenance; provide timely
updates on their internal investigations; and disclose overseas
documents. Notably, the scope, quantity, quality, and timing of
cooperation is fact-specific, and can take into account a company’s
size and resources.
Remediation: Credit for remediation will only be available to
those companies that have met the minimum cooperation criteria
set forth in the Yates Memorandum. Moreover, for a company to
receive credit for its remediation efforts, it must demonstrate the
implementation of an effective compliance program and that it has
appropriately disciplined the employee(s) engaged in the alleged
misconduct.

Potential Impact of the Pilot Program
According to the FCPA memorandum, the biggest potential
benefit for meeting all of the pilot program criteria is that the DOJ
“will consider a declination of prosecution.” If the Department
nonetheless determines that a criminal resolution is warranted, a
company that satisfies the components of the pilot program may
be accorded up to a 50 percent reduction off the bottom end of
the Sentencing Guidelines fine range. In circumstances where no
voluntary self-disclosure is made but where a company later fully
cooperates and timely and appropriately remediates flaws in its
controls and compliance program, the memorandum provides
that the company will be eligible to receive at most a 25 percent
reduction off the bottom of the Sentencing Guidelines fine range.

Conclusion
The potential reward for companies that comply with all of the
components of the pilot program could be substantial, including
the possibility that the DOJ will decline outright to prosecute the
misconduct. Nevertheless, navigating the pilot program’s very
specific requirements in an effort to obtain a declination or to
mitigate the imposition of a criminal fine may prove difficult for
many companies and will require the input of legal counsel.
Indeed, the full implications of how the pilot program will affect
companies that find themselves in a position to self-report potential
FCPA misconduct have yet to be made known. At a minimum
however, the program could change the way companies handle
internal investigations as well as their compliance and reporting
structure in order to maximize their opportunity to receive full
mitigation credit. Companies must decide how to manage the tradeoff between seeking the potential benefits of the pilot program and
devoting the resources and time necessary to comply with the pilot
program’s criteria.
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U.S. Department of Justice
Criminal Division
Fraud Section
Evaluation of Corporate Compliance Programs

Introduction
The Principles of Federal Prosecution of Business Organizations in the United States Attorney’s Manual
describe specific factors that prosecutors should consider in conducting an investigation of a corporate
entity, determining whether to bring charges, and negotiating plea or other agreements. These factors,
commonly known as the “Filip Factors,” include “the existence and effectiveness of the corporation’s
pre-existing compliance program” and the corporation’s remedial efforts “to implement an effective
corporate compliance program or to improve an existing one.”
Because a corporate compliance program must be evaluated in the specific context of a criminal
investigation that triggers the application of the Filip Factors, the Fraud Section does not use any rigid
formula to assess the effectiveness of corporate compliance programs. We recognize that each
company's risk profile and solutions to reduce its risks warrant particularized evaluation. Accordingly,
we make an individualized determination in each case.
There are, however, common questions that we may ask in making an individualized determination.
This document provides some important topics and sample questions that the Fraud Section has
frequently found relevant in evaluating a corporate compliance program. The topics and questions
below form neither a checklist nor a formula. In any particular case, the topics and questions set forth
below may not all be relevant, and others may be more salient given the particular facts at issue.
Many of the topics below also appear in the United States Attorney’s Manual (“USAM”), in the United
States Sentencing Guidelines (“USSG”), in Fraud Section corporate resolution agreements, in A Resource
Guide to the U.S. Foreign Corrupt Practices Act (“FCPA Guide”) published in November 2012 by the
Department of Justice (DOJ) and the Securities and Exchange Commission (SEC), in the Good Practice
Guidance on Internal Controls, Ethics, and Compliance adopted by the Organization for Economic Cooperation and Development (“OECD”) Council on February 18, 2010, and in the Anti-Corruption Ethics
and Compliance Handbook for Business (“OECD Handbook”) published in 2013 by OECD, United Nations
Office on Drugs and Crime, and the World Bank.
Sample Topics and Questions
1. Analysis and Remediation of Underlying Misconduct
Root Cause Analysis – What is the company’s root cause analysis of the misconduct at issue?
What systemic issues were identified? Who in the company was involved in making the
analysis?
Prior Indications – Were there prior opportunities to detect the misconduct in question, such as
audit reports identifying relevant control failures or allegations, complaints, or investigations
involving similar issues? What is the company’s analysis of why such opportunities were
missed?
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Remediation – What specific changes has the company made to reduce the risk that the same
or similar issues will not occur in the future? What specific remediation has addressed the
issues identified in the root cause and missed opportunity analysis?

2. Senior and Middle Management 1
Conduct at the Top – How have senior leaders, through their words and actions, encouraged or
discouraged the type of misconduct in question? What concrete actions have they taken to
demonstrate leadership in the company’s compliance and remediation efforts? How does the
company monitor its senior leadership’s behavior? How has senior leadership modelled proper
behavior to subordinates?
Shared Commitment – What specific actions have senior leaders and other stakeholders (e.g.,
business and operational managers, Finance, Procurement, Legal, Human Resources) taken to
demonstrate their commitment to compliance, including their remediation efforts? How is
information shared among different components of the company?
Oversight – What compliance expertise has been available on the board of directors? Have the
board of directors and/or external auditors held executive or private sessions with the compliance
and control functions? What types of information have the board of directors and senior
management examined in their exercise of oversight in the area in which the misconduct
occurred?
3. Autonomy and Resources 2
Compliance Role – Was compliance involved in training and decisions relevant to the misconduct?
Did the compliance or relevant control functions (e.g., Legal, Finance, or Audit) ever raise a
concern in the area where the misconduct occurred?
Stature – How has the compliance function compared with other strategic functions in the
company in terms of stature, compensation levels, rank/title, reporting line, resources, and access
to key decision-makers? What has been the turnover rate for compliance and relevant control
function personnel? What role has compliance played in the company’s strategic and operational
decisions?
Experience and Qualifications – Have the compliance and control personnel had the appropriate
experience and qualifications for their roles and responsibilities?
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Autonomy – Have the compliance and relevant control functions had direct reporting lines to
anyone on the board of directors? How often do they meet with the board of directors? Are
members of the senior management present for these meetings? Who reviewed the performance
of the compliance function and what was the review process? Who has determined
compensation/bonuses/raises/hiring/termination of compliance officers? Do the compliance and
relevant control personnel in the field have reporting lines to headquarters? If not, how has the
company ensured their independence?
Empowerment – Have there been specific instances where compliance raised concerns or
objections in the area in which the wrongdoing occurred? How has the company responded to
such compliance concerns? Have there been specific transactions or deals that were stopped,
modified, or more closely examined as a result of compliance concerns?
Funding and Resources – How have decisions been made about the allocation of personnel and
resources for the compliance and relevant control functions in light of the company’s risk profile?
Have there been times when requests for resources by the compliance and relevant control
functions have been denied? If so, how have those decisions been made?
Outsourced Compliance Functions – Has the company outsourced all or parts of its compliance
functions to an external firm or consultant? What has been the rationale for doing so? Who has
been involved in the decision to outsource? How has that process been managed (including who
oversaw and/or liaised with the external firm/consultant)? What access level does the external
firm or consultant have to company information? How has the effectiveness of the outsourced
process been assessed?

4. Policies and Procedures 3
a. Design and Accessibility
Designing Compliance Policies and Procedures – What has been the company’s process for
designing and implementing new policies and procedures? Who has been involved in the
design of policies and procedures? Have business units/divisions been consulted prior to
rolling them out?
Applicable Policies and Procedures – Has the company had policies and procedures that
prohibited the misconduct? How has the company assessed whether these policies and
procedures have been effectively implemented? How have the functions that had
ownership of these policies and procedures been held accountable for supervisory
oversight?
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Gatekeepers – Has there been clear guidance and/or training for the key gatekeepers (e.g.,
the persons who issue payments or review approvals) in the control processes relevant to
the misconduct? What has been the process for them to raise concerns?
Accessibility – How has the company communicated the policies and procedures relevant to
the misconduct to relevant employees and third parties? How has the company evaluated
the usefulness of these policies and procedures?
b. Operational Integration
Responsibility for Integration – Who has been responsible for integrating policies and
procedures? With whom have they consulted (e.g., officers, business segments)? How have
they been rolled out (e.g., do compliance personnel assess whether employees understand
the policies)?
Controls – What controls failed or were absent that would have detected or prevented the
misconduct? Are they there now?
Payment Systems – How was the misconduct in question funded (e.g., purchase orders,
employee reimbursements, discounts, petty cash)? What processes could have prevented
or detected improper access to these funds? Have those processes been improved?
Approval/Certification Process – How have those with approval authority or certification
responsibilities in the processes relevant to the misconduct known what to look for, and
when and how to escalate concerns? What steps have been taken to remedy any failures
identified in this process?
Vendor Management – If vendors had been involved in the misconduct, what was the
process for vendor selection and did the vendor in question go through that process? See
further questions below under Item 10, “Third Party Management.”

5. Risk Assessment 4
Risk Management Process – What methodology has the company used to identify, analyze,
and address the particular risks it faced?
Information Gathering and Analysis – What information or metrics has the company
collected and used to help detect the type of misconduct in question? How has the
information or metrics informed the company’s compliance program?
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Manifested Risks – How has the company’s risk assessment process accounted for
manifested risks?

6. Training and Communications 5
Risk-Based Training – What training have employees in relevant control functions received? Has
the company provided tailored training for high-risk and control employees that addressed the
risks in the area where the misconduct occurred? What analysis has the company undertaken to
determine who should be trained and on what subjects?
Form/Content/Effectiveness of Training – Has the training been offered in the form and language
appropriate for the intended audience? How has the company measured the effectiveness of the
training?
Communications about Misconduct – What has senior management done to let employees know
the company’s position on the misconduct that occurred? What communications have there been
generally when an employee is terminated for failure to comply with the company’s policies,
procedures, and controls (e.g., anonymized descriptions of the type of misconduct that leads to
discipline)?
Availability of Guidance – What resources have been available to employees to provide guidance
relating to compliance policies? How has the company assessed whether its employees know
when to seek advice and whether they would be willing to do so?
7. Confidential Reporting and Investigation 6
Effectiveness of the Reporting Mechanism – How has the company collected, analyzed, and used
information from its reporting mechanisms? How has the company assessed the seriousness of
the allegations it received? Has the compliance function had full access to reporting and
investigative information?
Properly Scoped Investigation by Qualified Personnel – How has the company ensured that the
investigations have been properly scoped, and were independent, objective, appropriately
conducted, and properly documented?
Response to Investigations – Has the company’s investigation been used to identify root causes,
system vulnerabilities, and accountability lapses, including among supervisory manager and senior
executives? What has been the process for responding to investigative findings? How high up in
the company do investigative findings go?
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8. Incentives and Disciplinary Measures 7
Accountability – What disciplinary actions did the company take in response to the misconduct
and when did they occur? Were managers held accountable for misconduct that occurred under
their supervision? Did the company’s response consider disciplinary actions for supervisors’
failure in oversight? What is the company’s record (e.g., number and types of disciplinary actions)
on employee discipline relating to the type(s) of conduct at issue? Has the company ever
terminated or otherwise disciplined anyone (reduced or eliminated bonuses, issued a warning
letter, etc.) for the type of misconduct at issue?
Human Resources Process – Who participated in making disciplinary decisions for the type of
misconduct at issue?
Consistent Application – Have the disciplinary actions and incentives been fairly and consistently
applied across the organization?
Incentive System – How has the company incentivized compliance and ethical behavior? How has
the company considered the potential negative compliance implications of its incentives and
rewards? Have there been specific examples of actions taken (e.g., promotions or awards denied)
as a result of compliance and ethics considerations?
9. Continuous Improvement, Periodic Testing and Review 8
Internal Audit – What types of audits would have identified issues relevant to the misconduct?
Did those audits occur and what were the findings? What types of relevant audit findings and
remediation progress have been reported to management and the board on a regular basis? How
have management and the board followed up? How often has internal audit generally conducted
assessments in high-risk areas?
Control Testing – Has the company reviewed and audited its compliance program in the area
relating to the misconduct, including testing of relevant controls, collection and analysis of
compliance data, and interviews of employees and third-parties? How are the results reported
and action items tracked? What control testing has the company generally undertaken?
Evolving Updates – How often has the company updated its risk assessments and reviewed its
compliance policies, procedures, and practices? What steps has the company taken to determine
whether policies/procedures/practices make sense for particular business segments/subsidiaries?
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10. Third Party Management 9
Risk-Based and Integrated Processes – How has the company’s third-party management process
corresponded to the nature and level of the enterprise risk identified by the company? How has
this process been integrated into the relevant procurement and vendor management processes?
Appropriate Controls – What was the business rationale for the use of the third parties in
question? What mechanisms have existed to ensure that the contract terms specifically described
the services to be performed, that the payment terms are appropriate, that the described
contractual work is performed, and that compensation is commensurate with the services
rendered?
Management of Relationships – How has the company considered and analyzed the third party’s
incentive model against compliance risks? How has the company monitored the third parties in
question? How has the company trained the relationship managers about what the compliance
risks are and how to manage them? How has the company incentivized compliance and ethical
behavior by third parties?
Real Actions and Consequences – Were red flags identified from the due diligence of the third
parties involved in the misconduct and how were they resolved? Has a similar third party been
suspended, terminated, or audited as a result of compliance issues? How has the company
monitored these actions (e.g., ensuring that the vendor is not used again in case of termination)?
11. Mergers and Acquisitions (M&A) 10
Due Diligence Process – Was the misconduct or the risk of misconduct identified during due
diligence? Who conducted the risk review for the acquired/merged entities and how was it done?
What has been the M&A due diligence process generally?
Integration in the M&A Process – How has the compliance function been integrated into the
merger, acquisition, and integration process?
Process Connecting Due Diligence to Implementation – What has been the company’s process for
tracking and remediating misconduct or misconduct risks identified during the due diligence
process? What has been the company’s process for implementing compliance policies and
procedures at new entities?
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Introduction: Anti-Bribery Enforcement--A Global Perspective
Geopolitical changes within and among countries have an impact and influence on how bribery and corruption are
prosecuted around the world. It is imperative to keep a global eye on what other countries are doing to combat bribery
and corruption if we are to understand the changes taking place in this area of the law.
This chapter will explore how countries, some of them highly corrupt, are taking on bribery and corruption through
notable prosecutions and changes in their criminal laws. It discusses the implementation of new laws that address the
human condition and protects the privacy of one's personal data. The chapter also provides guidance on what corporate
clients need to be doing in their anti-bribery and corruption compliance efforts if they are to protect themselves from
onerous criminal investigations and prosecutions.
The Petrobras (Petróleo Brasilero SA) investigation in Brazil has received a great deal of global media attention.
Petrobras is Brazil's national oil and gas company whose shares at one time were highly valued. Now, they are considered
junk bonds, in large part because of the scathing accusations and convictions resulting from this immense bribery
and corruption scandal that has been uncovered within Petrobras. The Petrobras investigation has had a ripple effect
outside of Brazil's borders, touching virtually every company that had any contractual relationship with Petrobras. The
corruption has permeated every level within Petrobras and infected virtually all third-party vendors and suppliers to
Petrobras, as evidenced by the multiple prosecutions.
The people in Brazil most surely were not surprised about the existence of corruption within the levels of Petrobras. They
were surprised, however, at the aggressive enforcement and stiff sentences coming out of the Petrobras prosecutions.
Brazil is ranked as “very corrupt” on the Corruption Perception Index (CPI) put out yearly by Transparency
International (TI). 1 When the Petrobras case first surfaced, we in the criminal defense world wondered how quickly
the Department of Justice (DOJ) would step in and start working hand-in-glove with the Brazilian prosecutors to bring
related Foreign Corrupt Practices Act (FCPA) 2 prosecutions in the United States. The DOJ has acknowledged it is
exchanging information with the Brazilian prosecutors. The Brazilian prosecutor arrested the head of Odebrecht in Brazil
for his alleged acts of bribery and corruption related to Odebrecht's contracts with Petrobras. Time will tell whether
the United States finds its own way to bring additional FCPA prosecutions emanating from the Petrobras scandal.
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Odebrecht has construction contracts in the United States, so, it is understandable that the DOJ has taken a keen interest
in what happens to Odebrecht in Brazil.
*2 On February 10, 2016, SBM Offshore confirmed that the DOJ had re-opened its investigation into SBM's alleged
acts of bribery of government officials in Angola, Brazil, and Equatorial Guinea between 2007 and 2011. According to
SBM, the DOJ has made information requests in connection with its re-opened probe. The company said it has reserved
$245 million to cover “possible settlement” with Brazil authorities. Brazil prosecutors allege that several companies,
including SBM Offshore, participated in a price fixing, bribery, and kickbacks scheme tied to Petrobras contracts.
In April 2012, Russia joined the Organisation for Economic Cooperation and Development (OECD). This means that
Russia is agreeing to embrace the OECD Convention and its principles, including enforcing its own anti-bribery laws.
The criminalization of bribery of foreign public officials is led by the OECD's Working Group on Bribery in International
Business Transactions. 3 Considering Russia's CPI score was 133 in 2012 and 119 in 2015, 4 it faces many challenges if
it expects to live up to the OECD Convention's anti-bribery enforcement expectations. By joining the OECD, Russia
opened itself up to the OECD Working Group's scrutiny in this area. It will be interesting to see whether its CPI score
improves over the years as a result of Russia's OECD membership.
China has not done much to improve its CPI ranking over the years, 5 despite its aggressive anti-bribery prosecutions of
Chinese nationals. Punishment for bribery can include ejection from the Communist party, a death sentence, long prison
terms, and confiscation of personal assets. Progress is being made in China in other areas of criminal law enforcement.
On December 11, 2015, China's Anti-Money Laundering Monitoring and Analysis Center signed a memorandum
of understanding with the United States to create a framework to facilitate and expand US-China collaboration,
communication, and cooperation on financial intelligence. 6 Perhaps such collaboration may one day spill over into
the FCPA, since to date, the DOJ has received little cooperation from China and its enforcement officials in its FCPA
investigations.
In May 2015, the president of Mexico signed legislation amending Mexico's Constitution. The amendment created a
comprehensive national anti-corruption system to tackle bribery issues. How effective Mexico's enforcement of this new
legislation will become is yet to be seen. 7
India passed the Lokpal Act 8 in response to its anti-corruption movement, which started in 2011. Activist Anna Hazare,
known for her non-violent protests, led the charge, demanding reforms in anti-bribery and corruption. Her actions helped
create a new Indian enforcement agency that investigates corrupt officials. However, India's parliament did not pass the
bill that would have created a foreign bribery prohibition similar to the FCPA. Nevertheless, the Lokpal Act is a positive
anti-corruption move for India. 9
*3 In October 2015, the Supreme Court of Argentina created a special group composed of ten experts. The group
supports the judiciary when it prosecutes cases that deal with corruption. This group is composed of attorneys,
accountants, and engineers who answer directly to the Supreme Court. The group exists to help provide guidance to
the Argentine Supreme Court when it handles anti-bribery cases that may have impact in the legal, accounting, and
engineering areas. 10
In March 2015, the president of Chile made some new rules that require federal and local public officials to release their
financial information for the past two years, prior to the year they decide to enter into government service. This rule is
designed to achieve more transparency by Chile's governing officials.
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Last year, the United Kingdom passed a new law focused on improving the human condition in the workplace. It is
called the UK Modern Slavery Act of 2015. 11 It took effect in October 2015. Marilyn Croser, director of CORE, the
UK coalition on corporate accountability, stated, “The use of slave labour in U.K. supply chains must be stamped out.
As well as greater vigilance among business, criminal prosecutions are needed to prevent and punish such abuses, and
we welcome efforts by U.K. police to prosecute traffickers in the U.K.” 12
This law covers commercial organizations whose annual turnover and that of their subsidiaries is £36 million or more.
The commercial organization must carry on a business or part of a business in the United Kingdom. This legislation
means such organizations will have to produce a slavery and human trafficking statement for each financial year. This
annual report must set out the steps taken to ensure slavery and trafficking are not taking place, either within the
organization or in any part of its supply chain. The report must include information on policies, training, due diligence,
and the effectiveness of the measures being taken by the organization to combat modern slavery.
The US Securities and Exchange Commission (SEC) was required to adopt a resource extraction issuer disclosure rule
pursuant to Section 13(q) of the Exchange Act of 1934, 13 which was added to the Exchange Act by Section 1504 of the
Dodd-Frank Act. 14 The SEC proposed a rule in August 2012, but it was challenged in court and then vacated by the
US District Court for the District of Columbia in July 2013. 15 So its proposed rule that came out in December 2015 is
the SEC's second chance at extraction disclosure requirements.
When the 2012 rule was adopted, it was the first of its kind. Following this proposed rule came two European Union
directives that contained similar payment disclosure requirements. They are the EU Accounting Directive and the EU
Transparency Directive. In 2015, Canada's Extractive Sector Transparency Measures Act 16 also took effect.
*4 We all know that fraud and corruption breed poverty, and poverty impacts negatively the human condition. These
new laws and rules being implemented around the world will hopefully begin to reduce bribery and corruption in
international business transactions and improve the human condition, provided they are vigorously and fairly enforced.
The Kleptocracy Asset Recovery Initiative 17 is an interesting US law that has found a resurgence in the United States'
battle against corruption and money laundering. The United States sent a warning message to political leaders and
foreign officials around the world when it announced it would not be the repository for their illicit proceeds and assets
purchased with such proceeds. If the DOJ has reason to believe that dirty money has been laundered in the United
States through the purchase of US assets, the DOJ can bring a civil case to seize those assets. In some of these cases, the
DOJ has traced the flow of these illicit funds and seized homes, cars, and bank accounts of corrupt foreign officials and
their family members. While the DOJ may not be able to file an FCPA charge against these foreign officials for their
acceptance of bribes because the FCPA does not apply to foreign officials who receive the bribes, it can initiate civil
proceedings against them and seize their assets that they purchased with illegal proceeds.
Other types of white collar crimes have grabbed the headlines over the past few years. Switzerland has aggressively
assisted the Internal Revenue Service (IRS) in identifying US tax evaders who secreted their income in secret Swiss bank
accounts to avoid paying US taxes. Our government has aggressively prosecuted many of these foreign Swiss banks for
their complicity in this US tax evasion. More than eighty Swiss banks have settled tax cheating cases with the DOJ under
a special program. The banks together have paid $1.36 billion for the settlements. In 2014, Credit Swisse paid $2.6 billion
to settle its criminal charges, where it was accused of conspiring to help US tax payers cheat on their taxes. USB AG
paid $780 million in 2009 in its criminal US tax settlement for similar types of crimes.
We also have the resurgence of monetary sanctions levied by the US Treasury's Office of Foreign Assets Controls
(OFAC). According to OFAC, these enforcement actions highlight the importance for institutions with operations
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abroad, where there is the presence of individuals and entities on the Specified Designated Nationals list (SDN), to
make certain that they act appropriately to ensure compliance with the economic sanctions laws of the United States.
On February 8, 2016, OFAC fined Barclay's Bank PLC $2.48 million to resolve potential civil liability for 159 alleged
violations of the Zimbabwe sanctions regulations. From July 2008 to September 2013, OFAC alleged Barclay's processed
159 banned transactions worth about $3.4 million through financial institutions in the United States, including Barclay's
New York branch. As the world and countries' alliances change, sanctions enforcement becomes a more significant player
in the white collar arena. Iran, Cuba, and Venezuela are perfect examples. That is why keeping abreast of geopolitical
changes is imperative in the international world of white collar crime.

Challenges in Investigating International White Collar Crimes
*5 Some of the challenges facing white collar law enforcement agencies include untraceable e-currency, such as Bitcoins,
encryption applications on cell phones that prevent the tracing of calls and text messages once they are sent, tax havens
with strict bank secrecy laws, and a lack of anti-bribery enforcement due to corrupt governments and judiciaries.
Data privacy is another concern. Restrictions against accessing and transporting protected data across country lines
complicate global investigations, both for government and for criminal defense counsel. We had an FCPA investigation
that involved Russia, where the company's server was in Poland. Poland is a member of the European Union (EU), and
bound by strict data privacy laws. Russia is not. The question became how we could access certain employees' computers
in Poland, where no employee consents were in place giving us such permission. Our investigation was delayed for several
weeks until we could obtain the employees' consent to access their computers.
Under its 2016 action plan, the EU data protection authorities have established specific steps they hope to take before
the spring of 2018, when they will strengthen the European Union's data protection regime. 18 In December 2015, the
European Commission, Parliament, and Council reached an agreement that will replace the EU bloc's data protection
directive enacted back in 1995. 19 This new uniform regulation makes stricter the rules that govern the use and flow of
data. Multinationals can face fines for violations of these rules of up to 4 percent of their global annual revenue.
E-currency, data privacy, and encryption devices are just a few examples of the interviewing forces that make the perfect
storm to impede an effective prosecution and defense of white collar crimes.

Structure and Economics
Delays in bringing a case to court, not to mention facing a corrupt judiciary when you get there, discourage both civil and
criminal enforcement. When a civil case filed in Brazil, for example, can take years to get to trial, litigants are dissuaded
from seeking justice within the Brazilian courts. When a country is ranked by TI as highly corrupt or is suffering through
hyperinflation, where the streets breed violence because of a scarcity of goods, when it is next to impossible to do business
without paying bribes at every level, companies withdraw from such markets and sometimes decide not to enter those
markets at all. Other companies firmly commit to compliance expenditures that can address these issues up front in an
effort to gain a market share in a high-risk, emerging market.

Treaties and Conventions
Treaties, conventions, and agreements enable US law enforcement agencies to conduct cross-border investigations and
obtain third-party records and testimony. The DOJ has Mutual Legal Assistance Treaties with fifty-seven countries.
These treaties provide for the exchange of information with their counterparts abroad. 20 The SEC has entered into
various types of agreements and memoranda of understanding with countries that enable them to do likewise. 21 The
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United States has 113 extradition treaties with other countries that provide, under specified conditions, for the return of
individuals to the prosecuting signatory country for investigation, trial, and sentencing. 22 The prosecutions under way
in the Eastern District of New York against thirty-nine individuals charged as part of the DOJ's and SEC's investigation
into corruption in the Federal Internationale de Football Association (FIFA) has evidenced the use of extradition treaties
to bring these defendants to the United States for trial.

Role of International Trade Organizations in Fighting Corruption
*6 International trade organizations can positively contribute to helping their industry members fight corruption. One
such organization is the Global Technology Distribution Council (GTDC). The GTDC represents more than $11.3
billion in assets among its members, who distribute technology throughout the world. Their collective supply chain
consists of hundreds of thousands of vendors, suppliers, and distributors. This industry came together in response to
complaints from its supply chain members that they were being asked to undergo anti-bribery and corruption due
diligence checks hundreds of times a year. The due diligence process was necessary, but very inefficient. GTDC heard
the call of its members and set out to create a due diligence template accessible to its members online. The participating
entities in the supply chain complete a due diligence questionnaire online one time and keep it updated. Members can
then access this information database as needed. So instead of filling out due diligence questionnaires hundreds of times
in the course of a year, a vendor, supplier, or distributor does it once and then grants access to its information and
background to the membership through this online database. GTDC also provides online and in-person FCPA training
and due diligence checklist templates and requires of its members compliance with its FCPA/anti-corruption laws. (See
Appendix A for a sample checklist.)
This is an example of an industry coming together to respond efficiently and effectively to its anti-bribery compliance
obligations for its supply chain members.

Common White Collar Crimes
Anti-money laundering has a global appeal, especially when money laundering feeds the coffers of terrorist organizations.
Illegal proceeds must be cleaned, invested, and put to work again. If you cannot always prevent the crimes that generate
the illegal proceeds, at least you can try to grab the assets purchased with them. Enter the fraud, money laundering, and
drug task forces. These task forces are composed of agents from the IRS, US Immigration and Customs Enforcement
(ICE), US Customs and Border Protection (CBP), the Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF),
the Federal Bureau of Investigation (FBI), the Drug Enforcement Administration (DEA), the Secret Service, and the
US Postal Inspection Service.
The FBI focuses on business fraud, anti-trust, money laundering, cybercrime, terrorism, and terrorist financing. In the
old days, the Secret Service just handled counterfeit money investigations and provided security for top US government
officials. Now, it is heavily involved with credit card fraud and cybercrimes. The DEA remains focused on drug
trafficking and money laundering. The IRS is now playing a significant role on these task forces as it investigates and
prosecutes tax crimes, money laundering, and asset seizure.
The IRS has also taken an aggressive posture in going after foreign banks that conspire with US taxpayers to evade paying
their US taxes. Under the US Foreign Account Tax Compliance Act, 23 the law calls on overseas financial institutions
to tell the IRS about their United States-owned accounts or face a possible 30 percent withholding tax on their United
States-sourced income.
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Safer Approaches to International Business
*7 In representing multinationals who do business around the world, you should understand that FCPA compliance
is one of their most important concerns. In the area of FCPA, you must emphasize education, training, compliance
monitoring, audits, and enforcement. FCPA compliance must be embraced from the top down, from the boardroom
down to the loading dock. A company's FCPA compliance program and business code of ethics can be its life ring in
this sea of increased global anti-bribery prosecutions. One of the most important things a company engaging in business
abroad and moving its products across borders can do is first to evaluate its risks for bribery and corruption. A company
must assess when and where it will encounter foreign officials and then, after assessing its risk, formulate anti-bribery
policies and procedures that can be implemented by its personnel.
When developing a global compliance policy, it is important to understand that the policy may need to be modified to
accommodate local anti-bribery laws.
Educate your client's sales and marketing, distribution, accounting, compliance, and legal personnel. Train them with
real-life examples pertinent to their business in a language they can understand. Legalese will not work. Empower
company managers to take ownership of the training and compliance for their respective departments. Reward those
who are compliant, and discipline those who are not. As an outside lawyer, take the time to learn your client's business
so the advice you give has practical meaning and is capable of implementation in the real world.
Monitor compliance. A policy is no good if your client has no sense as to how well it is working. If there are problems
or hiccups along the way, then adjust the policies and procedures to address them. Make sure your client's compliance
policy remains a working, breathing instrument.
A real challenge in anti-corruption and anti-bribery work is understanding the laws in the countries where your client
operates. It is not enough to know what the FCPA says; you also have to know the anti-bribery laws in the foreign
jurisdictions where your client does business. These local laws may be stricter than the FCPA. For example, the FCPA
allows for facilitation payments. In most other countries, such payments are prohibited and considered bribes. In my
firm, our FCPA team members throughout the world are knowledgeable on the laws of the foreign jurisdictions where
they practice. We are often asked by companies to develop training materials, policies, procedures, and internal controls
that encompass the local anti-bribery laws of the countries where they do business. The focus on anti-bribery compliance
must be broader than the FCPA; it must address the non-US jurisdictions' anti-bribery laws, as well.
One of the highest-risk areas with the FCPA involves your client's relationships with third parties. Third-party risk issues
accounted for about 70 percent of the FCPA cases that the SEC brought in 2014. There are ways to reduce risks when
dealing with third parties. A company must perform due diligence on them and conduct background checks (or hire a
third-party vendor to handle these). When outside counsel writes their contracts, they need to contain appropriate anticorruption representations and warranties. As outside counsel, you should assist your clients in developing due diligence
checklists for the sales and marketing people who will be interviewing and contracting with these third parties. If your
client gets into trouble due to the actions of one of its third-party contractors, your client will need to be able to show the
DOJ and the SEC what pre-engagement due diligence, contract protections, and performance monitoring it completed
regarding its third-party contractors.
*8 Staying on the right side of compliance, however, is not always easy.
If your client is committed to not paying bribes, it needs the support of its board, the chief executive officer (CEO), the
president, and management. The company must be prepared to encounter delays in what it might want to do if it is not
willing to bribe to get things done. I had a client who wanted to build a manufacturing plant in China. The client refused
to pay a bribe to the government official who issued the building permits. After eighteen months of delay, repeated
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requests for a bribe, and repeated refusals to pay the bribes, the foreign government official finally gave up and granted
the client its permits. How many companies are willing to wait eighteen months? Just remember, while delays no doubt
will cost your client a great deal of money, the amount will be miniscule when compared to the money the client will pay
to the DOJ and/or SEC if it ends up being prosecuted for FCPA violations.
As an FCPA lawyer, you need to be able to provide your clients with pragmatic advice. No general counsel, head of
compliance, or marketing person at any multinational company wants outside counsel telling them what they cannot
do. You would not have a job for very long. This is the challenge we face in this area of anti-bribery compliance. You
have to know and understand the FCPA thoroughly. You have to work with the client to help it minimize its risk in a
way that can be practically applied. As lawyers, we are obligated to provide good legal advice and then work with our
clients to help them best implement that advice in the real world.

What to Do When Faced with an Investigation
Informants, disgruntled employees who may have been fired, whistleblowers, and competitors can trigger criminal
investigations by government enforcement agencies. Once an investigation is under way, your client may receive a
summons for records from a state, federal, or regulatory enforcement agency or a grand jury subpoena from the DOJ,
or, in a worst-case scenario, find a group of federal agents at its door with a search warrant for the premises. At this time,
the client needs to consider engaging independent outside criminal defense counsel knowledgeable in the appropriate
area of white collar law. The outside counsel will usually want to open communications with the prosecutor to find out
the company's prosecutorial status. Is it a target, or a subject of the investigation? A target is an entity or individual the
DOJ intends to prosecute; a subject is one the DOJ has yet to decide as to whether it should prosecute.
Next, the company will want to initiate its own parallel investigation. Your client may later decide to disclose voluntarily
any wrongdoings it uncovers to the DOJ or SEC as a way to mitigate any potential prosecution or penalties. As defense
counsel, you will want to work toward a deferred prosecution or non-prosecution agreement for your client. Then again,
your client may decide to defend itself at a trial. These decisions are fact-specific and heavily influenced by the company's
level of risk tolerance and the strength of the government's case.
*9 For companies involved in an internal investigation and contemplating cooperation with the DOJ, the Yates
memo 24 has made one thing abundantly clear: companies will receive no credit for cooperation unless they are willing
to release all the facts uncovered in the course of their investigation to the government regarding the identity of the
wrongdoers within the company, regardless of their status in the company. Whether that person is in the C-suite or
working on the loading docks, the company must be ready to disclose that information to the DOJ or be prepared to
receive no cooperation credit. (See Appendix B for a copy of the Yates Memo.)

Staying Informed
To keep on top of the developments in this area of white collar criminal law, you need to read and then read some more.
Blogs, LAW360, LEXOLOGY, the DOJ and SEC websites, treatises, articles, whatever you can get your hands on to
broaden your horizons in this field should be read.
Experience, of course, is the best teacher, but reading prepares you for action.
Keep up-to-date on industry trends and political issues abroad. Broaden your horizons and learn how global events can
impact your clients' businesses. Read international journals and articles. Keep an eye on what other countries are doing
in the areas of enforcement--tax, environmental, anti-trust, or money laundering.
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I recently led a team of Squire associates and partners in writing a book for the Practising Law Institute (PLI)
titled GLOBAL BUSINESS FRAUD AND THE LAW: PREVENTING AND REMEDYING FRAUD AND
CORRUPTION. We discuss in our book that business fraud is global and thus requires practitioners in the field to
broaden their horizons. Business fraud is multi-disciplinary and so must you be as a practitioner.
My FCPA teams comprise corporate, labor and employment, commercial, and criminal lawyers. Our FCPA team
members must also be prepared to opine on the anti-bribery and anti-corruption laws of the United States and the foreign
jurisdictions where they practice. If you are lucky, those lawyers are from your own law firm or respected colleagues
from other firms you will engage to work with you.

Conclusion
The Foreword to the DOJ's and SEC's Resource Guide 25 succinctly proclaims the American government's interest in
preventing international corruption as follows:
Corruption has corrosive effects on democratic institutions undermining public accountability and
diverting public resources from important priorities such as health, education, and infrastructure.
When business is won or lost based on how much a company is willing to pay in bribes rather
than on the quality of its products and services, law-abiding companies are placed at a competitive
disadvantage--and consumers lose. 26
As a wider array of white collar criminal statutes find their way into FCPA investigations and prosecutions, law
enforcement agencies within the United States are combining into joint task forces and collaborating with foreign law
enforcement agencies and prosecutors, using memoranda of understanding (MOUs), mutual legal assistance treaties
(MLATs), and anti-bribery conventions to assist them. Lawyers defending in this area of the law must rise to this global
law enforcement challenge. We must become more knowledgeable on a wider variety of related laws and topics, be more
cognizant of geopolitical events and their impact on countries and their economics and social structures, and remain
flexible in our advice to our clients, while being more creative in our defenses. Only in this way will we be able to adapt
and provide truly valuable advice to our clients as they face the challenges of operating in a complex, global economy.

Key Takeaways
*10 • Be sure the FCPA and all compliance is embraced and supported from the boardroom down
to the loading dock.
• One of the most important things that a company engaging in business abroad and moving
products across borders can do first is to evaluate its bribery and corruption risks. A company
should first assess when and where it will encounter foreign officials and then develop appropriate
policies and procedures to address those risks.
• When developing a company's compliance policies, understand that one compliance policy
may not necessarily work for the whole world. Adapt compliance policies to meet the client's
requirements; tailor them so they are practical in their application; and be sure to include
compliance with the comparable laws in the foreign jurisdictions.
• Educate your client's employees about the law and the consequences for non-compliance. Reward
employees who perform well in their compliance duties, and discipline those who do not.
• To reduce the risks created by working with third parties in international business, perform
due diligence and background checks on them. Build anti-bribery compliance representations and
warranties into their contracts. Provide them copies, in their native language, of your client's FCPA
policy and business code of conduct.
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• As a lawyer, keep yourself up-to-date on world events, international changes in criminal laws,
and geopolitical changes that can and will affect your practice and your client's operations abroad.

Related Resources
• Appendix C: Comparison of the FCPA Anti-Bribery Provisions with the UK Bribery Act and
Russian Anti-Bribery Provisions
• Appendix D: Survey of Anti-Corruption Laws in Latin America

Footnotes
a1
Rebekah J. Poston is a partner with Squire Patton Boggs (US) LLP and head of the firm's Anti-Corruption Compliance & FCPA
Practice Group. After serving as an assistant US attorney with the US attorney's office in Miami, Florida, and a special attorney
with the Department of Justice's Organized Crime and Racketeering Section in Cleveland, Ohio, Ms. Poston now focuses her
practice on defending complex domestic and international white collar criminal cases.
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See Lokpal and Lokayuktas Act, 2013, Act No. 1 of 2014, §§ 1 et seq., India Code (2014), available at http://
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Acordada 34/2014, Crear el Cuerpo de Peritos del Poder Judicial de la Nación, Especializado en Casos de Corrupción y
Delitos contra la Administración Pública y aprobar su reglamento, (Oct. 21, 2014) available at http://www.csjn.gov.ar/docus/
documentos/verdoc.jsp.
Modern Slavery Act 2015, c. 30, §§ 1 et seq. (UK).
Welcome jail sentence for first modern slavery offences, available at https://www.leighday.co.uk/News/News-2016/
February-2016/Welcome-jail-sentence-for-first-modern-slavery-off.
15 U.S.C.A. § 78m(q).
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80057 (proposed December 23, 2015) (to be codified at 17 C.F.R. pts. 240 and 240b); available at https://www.gpo_gov/fdsys/
pkg/FR-2015-12-23/pdf/2015_31702.pdf.
National Ass'n of Mfrs. v. SEC, 956 F. Supp. 2d 43 (D.D.C. 2013), aff'd in part, rev'd in part and remanded, 748 F.3d 359 (D.C.
Cir. 2014) (overruled by American Meat Institute v. US Dept. of Agriculture, 760 F.3d 18 (D.C. Cir. 2014)) and adhered to on
reh'g, 800 F.3d 518 (D.C. Cir. 2015).
Extractive Sector Transparency Measures Act, S.C. 2014, Ch. 39, Sec. 376 (Can.); Extractive Sector Transparency Measures
Act, S.C. 2014, Ch. 39, Sec. 376 (Can.); available at http://laws-lois.justice.gc.ca/eng/acts/E-22.7/page-1.html.
Press Release, Department of Justice, Attorney General Holder at the African Union Summit (July 25, 2010), available
at http://www.justice.gov/opa/speech/attorney-general-holder-african-union-summit; Press Release, Department of Justice,
Assistant Attorney General Lanny A. Breuer Delivers Keynote Address at Money Laundering Enforcement Conference (Oct.
19, 2010), available at http://www.justice.gov/opa/speech/assistant-attorney-general-lanny-breuer-delivers-keynote-addressmoney-laundering.
European Commission Article 29 Data Protection Working Party, Statement on the 2016 action plan for the implementation
of the General Data Protection Regulation (GDPR) (Feb. 2, 2016), available at http://ec.europa.eu/justice/data-protection/
article-29/documentation/opinion-recommendation/files/2016/wp236_en.pdf.
European Council Press Release 951/15, EU data protection reform: Council confirms agreement with the European Parliament
(Dec. 18, 2015), available at http://www.consilium.europa.eu/en/press/press-releases/2015/12/18-data-protection/.
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https://mlat.info.
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https://www.dodmou.com.
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http://www.state.gov/s/l/treaty/faqs/70138.htm; 18 U.S.C.A. § 5181.

23

24
25

26

Foreign Account Tax Compliance Act, Pub. L. No. 111-147, 124 Stat. 71, Title V (codified as amended in
scattered sections of 26 U.S.C.A § § 1471 et seq.), available at https://www.gpo.gov/fdsys/pkg/PLAW-111publ147/pdf/
PLAW-11publ147.pdf#page=27.
Memorandum from Deputy Attorney General Sally Quillian Yates on Individual Accountability for Corporate Wrongdoing
(Sept. 9, 2015), available at http://www.justice.gov/dag/file/769036/download.
A RESOURCE GUIDE TO THE U.S. FOREIGN CORRUPT PRACTICES ACT, CRIMINAL DIVISION OF THE U.S.
DEPARTMENT OF JUSTICE AND ENFORCEMENT DIVISION OF THE U.S. SECURITIES AND EXCHANGE
COMMISSION (Nov. 14, 2012).
A RESOURCE GUIDE TO THE U.S. FOREIGN CORRUPT PRACTICES ACT, CRIMINAL DIVISION OF THE U.S.
DEPARTMENT OF JUSTICE AND ENFORCEMENT DIVISION OF THE U.S. SECURITIES AND EXCHANGE
COMMISSION (Nov. 14, 2012) [hereinafter “FCPA Guide”]. The publication is available to the public free of charge online at
www.justice.gov/criminal/fraudgcpa/guidance/guide.pdf and www.sec.gov/spotlight/fcpa/fcpa-resource-guide.pdf. The DOJ
and the SEC collaborated in the FCPA Guide's production to provide hypotheticals that interpret the various provisions
of the statute. The DOJ has commented that it expects companies to train their personnel using the FCPA Guide and its
explanations, interpretations, and hypothetical examples. Other excellent resources to learn more about the FCPA can be
found at the section of DOJ's website dedicated to the FCPA and its enforcement, available at www.justice.gov/criminal/fraud/
fcpa. It provides the FCPA in numerous languages, relevant history, and selected documents from various prosecutions and
resolutions since 1977. There are Deferred and Non-Prosecution Agreements (DPAs, NPAs), plea agreements, indictments,
information, and relevant court documents and pleadings. See also DOJ Opinion Releases issued in response to specific
requests by issuers and domestic concerns pursuant to the DOD's Opinion Release Procedure, which can be found at
www.justice.gov/criminal/fraudficpa/docs/frgncrpt.pdf. If you are not familiar with what an Opinion Release is or the legal
protection it can provide to the requesting entity, the FCPA Guide devotes an entire section on it in Chapter 9. The DOJ
Opinion Release Procedure is outlined briefly below.
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Odebrecht S.A. and Braskem S.A. Agree to Record
Global Foreign Bribery Resolution
by Practical Law Commercial Transactions

Law stated as at 10 Jan 2017 • USA
The Department of Justice (DOJ) and the Securities and Exchange Commission (SEC) recently announced that
Odebrecht S.A. and its affiliate petrochemical unit, Braskem S.A., have agreed to pay at least $3.5 billion to
resolve claims that the companies violated various countries' anti-bribery and corruption laws, including the US
Foreign Corrupt Practices Act (FCPA). The resolution includes payments to the US, Switzerland, and Brazil
and is the largest-ever global foreign bribery resolution.

The Department of Justice (DOJ) recently issued a press release to announce that Odebrecht S.A. (Odebrecht),
a Brazilian holding company, and its affiliate petrochemical unit, Braskem S.A. (Braskem), have agreed to pay
at least $3.5 billion to authorities in the US, Brazil, and Switzerland for violating each country's anti-bribery
and corruption laws, including the US Foreign Corrupt Practices Act (FCPA). The Securities and Exchange
Commission (SEC) released a separate press release announcing this resolution. This is the largest-ever global
foreign bribery resolution.
The DOJ filed a criminal information against Odebrecht and a separate criminal information against Braskem
alleging that beginning in 2001, the companies used a sophisticated and complex network of shell companies, offbook transactions, and off-shore bank accounts to bribe government officials around the world for business and
preferential benefits. The SEC also filed a civil complaint against Braskem, which is publicly traded on the New York
Stock Exchange.
As part of their massive bribery scheme:
•
•

Odebrecht paid approximately $788 million in bribes to government officials and their representatives and
political parties in various countries.
Braskem paid approximately $250 million into Odebrecht's secret, off-book bribe payment system.

The DOJ estimated that this illegal conduct resulted in:
•
•

Corrupt payments from and/or profits for Odebrecht totaling approximately $3.336 billion.
Corrupt payments from and/or profits for Braskem totaling approximately $465 million.

Odebrecht indirectly owned 38.1% of Braskem's total shares and controlled Braskem through its ownership of
50.11% of the voting shares.

Odebrecht Plea Agreement

As part of its plea agreement, Odebrecht agreed to a criminal fine of $4.5 billion, subject to further analysis of
the company's ability to pay the total global penalties. In related proceedings, Odebrecht also settled with the
Ministerio Publico Federal in Brazil and the Office of the Attorney General in Switzerland. Under the agreement,
the US will credit the amount that Odebrecht pays to Brazil and Switzerland over the full term of their respective
agreements. The US and Switzerland will each receive 10% of the principal of the total criminal fine and Brazil will
receive the remaining 80%.
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Odebrecht has represented it is able to pay only approximately $2.6 billion over the course of its respective
agreements with the US, Brazil, and Switzerland.
Odebrecht's criminal fine reflects a 25% reduction off the bottom of the US Sentencing Guidelines fine range
because of the company's full cooperation with the DOJ's investigation.

Braskem Plea Agreement
Braskem entered into various plea agreements with US, Brazilian, and Swiss authorities and agreed to pay a total
of $957 million in fines and penalties, including:
•

$632 million in criminal fines, with:
•
Brazil receiving 70% of the total criminal fine; and
•
Switzerland and the US each receiving 15% of the total criminal fine.

•

$325 million in disgorgement of profits ($65 million to the SEC and $250 million to Brazilian authorities).

Braskem's criminal penalty reflects a 15% reduction off the bottom of the US Sentencing Guidelines as a result of
its partial cooperation with the DOJ's investigation.
Under their respective plea agreements, both Odebrecht and Braskem also agreed to:
•
•
•

Continue cooperating with law enforcement, including in connection with investigations and prosecutions of
individuals responsible for the criminal conduct.
Adopt enhanced compliance procedures.
Retain independent compliance monitors for three years.

Practical Implications
The size of this global resolution is unprecedented. While most bribery or corruption schemes are not as widespread
or egregious as the one in this case, companies should take note of this resolution not only because of its record size.
The plea agreements demonstrate that the DOJ and SEC will partner not only together and with other US authorities,
but also with foreign governments to aggressively identify and punish corruption schemes.
Companies should carefully review their internal policies and procedures to ensure that all employees, officers,
agents, and third parties acting on their behalf are aware of and follow the FCPA's anti-bribery and accounting
requirements.
For more information on the FCPA, see Practice Note, The Foreign Corrupt Practices Act: Overview and Legal
Update, New FCPA Guidance Released by the DOJ and SEC.
For more information on drafting internal FCPA policies, see Standard Documents, Foreign Corrupt Practices
Act Anti-Corruption Policy and Policy for the Use of Third-Party Agents Outside of the United States.
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Compliance Tips From FCPA Enforcement Trends
Law360, New York (March 5, 2014, 2:05 PM EST) -- The year 2012 was a fairly slow
time in terms of corporate enforcement actions, with 12 enforcement actions against
corporations. 2013 was slower still, with only nine corporate enforcement actions.
There was a steep increase in corporate fines, however, and enforcement against
individuals saw a marked increase, from five in 2012 to 16 in 2013 — eight of whom
pleaded guilty.
Among the highlights:

Philip Urofsky

Over $720 million in penalties in 2013, and the average penalties ($80 million) and the
adjusted average ($28 million) were both considerably up from previous years;

Significant number of new cases against individuals;

Surge in “hybrid” monitors, with an independent monitor’s term of 18 months followed by 18
months of self monitoring;

Continued aggressive theories of jurisdiction and parent subsidiary liability; and

Adoption of deferred prosecution agreements in the U.K., albeit with substantially more judicial
involvement than in the U.S.

Unusual Developments
Last year saw a number of unique enforcement actions, not easily categorized under a single theme.
Generally speaking, these cases demonstrate a potential shift, or at least expansion, of enforcement
actions as compared to those in the previous decade.
Broker Dealers and the Financial Sector
In May of 2013, the U.S. Department of Justice and U.S. Securities and Exchange Commission
announced charges against two Miami-based brokers — Tomas Alberto Clarke Bethancourt and Jose
Alejandro Hurtado — at the New York-based financial services firm of Direct Access Partners LLC
(DAP). The case is one of a few enforcement actions involving the financial services industry and is
the first where enforcement agencies have specifically pursued individuals for bribes related to the
provision of financial services.
Interestingly, the matter appears to have stemmed from the SEC’s examination of DAP, suggesting
that SEC regulated firms’ compliance programs are being tested as part of the commission’s normal
review. The potential impact of the enforcement action on the financial sector was not lost on the
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DOJ which called the charges a “wake up call to anyone in the financial services industry who thinks
bribery is the way to get ahead.” No similar known enforcement actions have been initiated since and
it remains to be seen whether the financial sector will play an increasingly significant role in FCPA
enforcement in the future.
Undercover Cooperating Defendant
In the BizJet case, four executives of the aircraft maintenance, repair, and overhaul company, BizJet,
organized a bribery scheme to pay government officials in Latin America in exchange for valuable
aircraft service contracts. Subsequently, previously sealed documents revealed that one of the
defendants and former vice president of the company, Peter DuBois, agreed to work as an
undercover informant for the DOJ as part of his plea agreement. DuBois is described as having
recorded conversations with the former BizJet executives and “other subjects of the government’s
ongoing investigation.” Later revelations made clear that DuBois’s cooperation led to the
investigation and eventual prosecution of another aircraft maintenance company — NORDAM Group.
Obstruction of Justice, Cilins and BSGR
Possibly among the most intriguing story lines is the ongoing development of the alleged bribery
scandal involving Beny Steimetz Group Resources (BSGR) and a lucrative mining concession in the
African nation of Guinea.
In April 2013, Frederic Cilins, a French national described as acting as an agent for a then-unnamed
mining company, was arrested and charged with obstruction of justice and money laundering. Cilins
allegedly attempted to pay a cooperating witness (the former wife of Lansana Conte, the former
dictator of Guinea) $1 million in exchange for the destruction of documents which allegedly
implicated Cilins’ employer in a significant bribery scandal involving a mining concession in Guinea
and a signed affidavit containing numerous allegedly false statements regarding the manner in which
the mining concession was acquired. Subsequent developments revealed that the unnamed mining
company was BSGR, owned by Beny Steinmetz, Israel’s wealthiest citizen.

Compliance Guidance
While there was only one DOJ Foreign Corrupt Practices Act opinion release in 2013 (discussed
below), the enforcement actions in 2013 provided a fair amount of guidance on various compliance
topics, as did remarks made by DOJ and SEC officials in public forums, particularly Charles Duross,
deputy chief of the DOJ’s Fraud Section, and Kara Brockmeyer, chief of the SEC Enforcement
Division’s FCPA unit, who spoke at a number of conferences throughout the year.
Travel and Entertainment
For many years, we have argued that companies over-analyze travel and entertainment, sometimes
at the expense of more serious compliance risks. While providing such benefits to government
officials may well violate local law and regulations, and are often included in FCPA settlements to
paint a picture of a lax compliance environment, they are rarely charged as pure “obtain or retain
business” bribes.It is thus the extreme, and often fairly easily identified, travel and entertainment
that present the most risk.
This view was implicitly endorsed by Brockmeyer, who referred to “problematic entertainment” while
specifically excluding “the little things” such as taking foreign officials out to a nice dinner after
spending a day touring a factory. She then referred to the Diebold action, which included taking
officials to a veritable laundry list of vacation locales (including Paris, Las Vegas, the Grand Canyon,
Hawaii, Napa Valley, Bali and New Zealand). Brockmeyer acknowledged that business travel could be
“perfectly legitimate” but cautioned that “if your factory’s in Michigan, then you should not be taking
your government official to Las Vegas on the way.”
Besides Diebold Inc., two other 2013 settlements also included notable examples of improper travel
and entertainment, all of which clearly crossed the boundaries of legitimate business travel. In
Stryker Corp., the company provided six nights in New York City, two Broadway shows, and five days
in Aruba for a Polish official and her husband. In Weatherford International Ltd., the company
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provided a trip to the World Cup soccer tournament, a honeymoon for the daughter of an Algerian
government official, and a religious trip for an Algerian government official.
Gifts
The DOJ opinion procedure release of 2013 addressed a request from a partner at a U.S. law firm
that represented a foreign country in various international arbitrations. The partner had become a
personal friend of an official at that foreign country, and wished to pay the medical expenses of the
foreign official’s daughter. Various safeguards were put into place, including full transparency with
the respective employers of the partner and the official, a representation from the partner that the
intent was purely humanitarian, and a certified letter from the attorney general of the foreign country
representing that (1) the payment of medical treatment would not affect the government’s decisions
for hiring legal counsel and (2) the payment would not violate the laws of the foreign country.
After considering the facts and circumstances, the DOJ stated that it did not intend to take any
enforcement action with respect to the proposed payments. It did make clear its stance that “[a]
person may violate the FCPA by making a payment or gift to a foreign official’s family member as an
indirect way of corruptly influencing that foreign official,” citing U.S. v. Liebo, 923 F.2d 1308, 1311
(8th Cir. 1991).
This may not be an entirely appropriate statement for the issue at hand, since the benefit to the
daughter in this case would go directly to the official, who “lack[ed] the financial means to pay for
[the] treatment for his daughter.” With that being said, a literal interpretation of the DOJ’s reference
to “an indirect way of corruptly influencing [a] foreign official” could very well overstep the
boundaries of the statute, which requires that “money or anything of value” be given to the
government official. Of course, the benefit does not have to be handed directly to the official, but the
benefit must still inure to the official in some way.
The DOJ’s statement could be cause for concern as it seems to insinuate that a payment to a family
member that could not be traced to a benefit to the official himself, even if it were intended to
influence the official, might also violate the FCPA. As far as we are aware, no enforcement actions
have reached this far, and it remains to be seen whether the government will be willing to cross this
line in the future.
Charitable Donations
The line between legitimate charitable contributions and corrupt payments is another area of
substantial debate, particularly if no direct benefit flows to the government official. Not surprisingly,
in the cases brought by the government in 2013, it went to great lengths to demonstrate
unambiguous corrupt intent and direct benefit to the corrupt official. For example, in Stryker, the
company paid a “sizeable and atypical donation” to a Greek public university, which was used to fund
a laboratory run by a corrupt government official.
In other cases, companies attempted to disguise payments as charitable donations: Weatherford’s
religious trip for an Algerian government official was improperly booked as a charitable donation, and
the ADM subsidiary responsible for paying bribes told the company headquarters that “charitable
donations” to the government were necessary to obtain tax refunds.
Meanwhile, charitable organizations have been implicated in at least one company currently under
FCPA investigation. Hyperdynamics Corp., a Texas-based oil company, said in a statement that it
understands that the DOJ is investigating whether the company’s activities in obtaining and retaining
concession rights to mine in Guinea, as well as its “relationships with charitable organizations,”
violate the FCPA and anti-money laundering statutes.
According to press reports, in 2006 Hyperdynamics won virtually all rights to explore for oil off the
coast of the Republic of Guinea, despite having had no prior oil exploration experience. The former
CEO of Hyperdynamics is reportedly the founder of a charity called American Friends of Guinea, to
which he donated over 2 million shares of Hyperdynamics stock upon his resignation from the
company in 2009.
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Third-Party Due Diligence
Nearly all of the cash payments alleged in the 2013 enforcement actions were made through thirdparty intermediaries — a “politically connected” agent in Parker Drilling Co., a customs broker in
Ralph Lauren Corp., an employee of a Swiss bank who acted at the direction of a government official
in Total SA, Mexican outside counsel in Stryker, joint venture partners, freight forwarding agents,
and distributors in Weatherford, and a shipping company and an insurance company in ADM.
In fact, Brockmeyer commented at one conference that more than 60 percent of the SEC’s cases in
the last two years involved third-party intermediaries. Noting that such intermediaries pose a
substantial corruption risk, Brockmeyer identified some key red flags when evaluating third parties,
such as (1) lacking business purpose for the third party; (2) paying an inflated rate to the third
party; and (3) dealing with a third party that does not have the infrastructure or support to provide
the contracted services.
Self-Reporting
The benefits of self-reporting are not always clear. A voluntary disclosure virtually guarantees a
costly government investigation, and even companies that do not self report can and will receive
credit for cooperation and remediation (see, e.g., Parker Drilling). The cases in 2013, however, do
appear to support the notion that voluntary disclosure reaps benefits. Of the nine companies that
were subject to enforcement actions in 2013, four received credit for self-reporting their activity to
the SEC and DOJ (Koninklijke Philips Electronics NV, Ralph Lauren, Diebold, ADM).
Although it is difficult to distinguish the benefits from cooperation/remediation from the benefits that
are solely attributed to self-reporting, the four companies appeared to reap specific benefits: no
bribery charges and no civil penalties for Philips, double nonprosecution agreement for Ralph Lauren,
30 percent criminal penalty discounts (the largest of the year) each for Diebold and ADM Ukraine,
and no civil penalties and an NPA for ADM.
In two of those actions, the regulators specified the prompt self disclosure following discovery of
problematic activity, with Philips reporting after a few months (reported in “early 2010” after
discovering the unlawful payments in December 2009) and Ralph Lauren reporting within two weeks.
This is consistent with government guidance, and Duross noted a practical angle: Companies that
wait to report until the internal investigation is “done” run the risk of “going to meet with the
government to make their report and enforcement officials having questions that were not asked
during the investigation or that may lead to the company having to go back and retread ground that
has already been covered, through witness interviews, document collection or otherwise.”
In contrast, the companies that did not self report were subject to SEC civil penalties (Weatherford,
Stryker) or did not receive a criminal penalty discount (Weatherford, Bilfinger SE, Total). Parker
Drilling was the lone outlier, as it evaded civil penalties and received a 20 percent discount in spite of
its failure to self report.
Meanwhile, an increasing number of whistleblower tips may also affect the calculus to self report.
Under the Dodd-Frank Act, the SEC will pay rewards to eligible whistleblowers who voluntarily
provide the SEC with original information that leads to a successful enforcement action yielding
monetary sanctions of over $1 million.
In November 2013, the SEC’s Office of the Whistleblower reported that it logged 3,238 whistleblower
tips and complaints in 2013, approximately 150 of which involved FCPA issues. Brockmeyer noted
that there have been “some very, very good whistleblower complaints” in the FCPA space, and
companies may lean more strongly toward self reporting if there is a high risk of a whistleblower tip
to the SEC.
Cooperation and Remediation
Cooperation and remediation featured in all of the enforcement actions in 2013, although some
received more attention than others. The one most prominently touted by the government was
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certainly the Ralph Lauren double NPA; indeed, Brockmeyer noted that the case stood out because it
was “an opportunity for us to talk publicly about the types of cooperation we think really are above
and beyond the types of cooperation ... to get meaningful credit.”
The Ralph Lauren criminal NPA gave several examples of cooperation and remediation, much of them
standard fare, but also noting some unusual actions, such as ceasing retail operations in Argentina
(the site of the bribes) and winding down all operations in the country, translating an amended anticorruption policy into eight languages, and conducting a worldwide risk assessment.
Most of the stated examples, however, mirror those provided in the 2012 FCPA guide, and indeed,
many of them feature in the other 2013 settlements, although many refer only to the general
concept of “cooperation” or “remediation” without going into the details of specific activities the
company undertook. Nearly all conducted internal investigations (except for Bilfinger), most adopted
enhanced anti-corruption policies and protocols (except for Total), and many terminated culpable
employees and/or agents (Philips, Parker Drilling, Weatherford, Bilfinger, ADM).
Interestingly, in the 2013 settlements there were also instances in which the government specifically
called out deficient cooperation and/or remediation. In Bilfinger, the DOJ noted that the company’s
cooperation came “at a late date,” and in Weatherford the SEC noted that the company engaged in
misconduct during the SEC’s investigation, including failing to provide the SEC with accurate and
complete information. In Diebold, the DOJ specified that the company undertook “some” remedial
measures that were “not sufficient to address and reduce the risk of recurrence” and thus justified its
decision to impose an independent monitor.
Representatives from the DOJ and SEC provided some further insight into cooperation and
remediation. At one conference, Matthew Queler, assistant chief of the DOJ’s FCPA Unit and Tracy
Price, assistant director of the SEC’s FCPA Unit, conveyed their view that a robust internal
investigation can enhance a company’s credibility with the authorities.
Price emphasized the value of cooperating early, by noting that early conversations with the
government on potential roadblocks to an investigation, such as foreign blocking statutes and data
privacy laws, provide authorities an opportunity to help the company overcome potential issues. Price
further noted that early government participation may help the company focus its investigation on
issues of most interest to the authorities.
From the DOJ side, Queler stressed the importance of comprehensive document preservation, stating
that if a company preserves only a lower level employee’s materials and not the materials of the
employee’s supervisors and management the authorities may be skeptical about the thoroughness of
the company’s investigation.
Commercial Bribery
The SEC has emphasized the broad reach of the FCPA’s accounting provisions. For example, Diebold
was charged with accounting violations for commercial bribery. In Diebold, the company entered into
false contracts with distributors to pay bribes to its private sector customers in Russia. While
Brockmeyer commented that the SEC is not necessarily looking for commercial bribery cases, she
stated that the SEC would charge those economic violations as well if they are found in the course of
a foreign bribery investigation.
The expansiveness of the books and records provisions, as well as coverage of commercial bribery
under other federal and state statutes, the definition of “foreign government official” or
“instrumentality of a foreign government” is not particularly important from a compliance
perspective. A company subject to the accounting provisions of the FCPA is obligated to properly
record all payments (including commercial bribes) in its books and records, and it would be rare
indeed to see a company willing to be fully transparent in that context. And of course, private bribery
is illegal in most jurisdictions, so companies are best served to include a blanket prohibition on all
bribery (both public and private) in their compliance policies.
—By Philip Urofsky, Marina Moon and Zach Torres-Fowler, Shearman & Sterling LLP
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HNBA Corporate Counsel Conference
March 30 – April 2, 2017 ~ Miami, FL
Corruption in the Global Gateway: Developments and
Enforcement Trends Relating to the Foreign Corrupt
Practices Act and Other Anti-Bribery Laws.
The US Department of Justice (“DOJ”) and the Securities and Exchange Commission
(“SEC”) have in the past years publicized their increased enforcement efforts in Foreign
Corrupt Practices Act (“FCPA”) actions. Indeed, FCPA settlements have grown to
astronomical amounts in the multi-hundred million dollar range and across all industries
and with companies of all sizes.
The U.S. Government views the FCPA as critically important for combating corruption
around the globe. It considers corruption as corrosive on democracy, undermines
public accountability, and diverts public resources from important public interest
priorities.
Key takeaways regarding the FCPA:
•
•
•
•
•
•

U.S. law with broad application to U.S. companies and issuers conducting
business abroad.
It contains both an anti-bribery and an accounting provisions.
Generally, the anti-bribery provision prohibits providing or promising “anything
of value” to a foreign official to obtain or retain business.
The accounting provision, impose certain record keeping and internal control
requirements on issuers and prohibit falsifying books and records.
The law is enforced primarily by the DOJ and the SEC.
Violations of the law carry stiff criminal and civil penalties for the corporations
and the individuals involved.

Impactful recent developments and their effects on companies doing business abroad:
• Enforcement trends and programs:
o Heightened enforcement as reflected by increase in number and total
amount of settlements.
o The impact of Yates Memorandum and the rise of the individual
prosecutions.
o The Pilot Program as an avenue for self-disclosure.
• Voluntary Disclosure:
o Considerations in potential liability and self-reporting.
o The value of cooperation and internal investigations.
o The importance of remediation.
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• Compliance Efforts and Due Diligence:
o Identifying key risk areas.
o Practical tips for reducing your risk and the significance of due
diligence efforts.
• International Anti-Corruption Efforts:
o US’s coordination with other governments and the increase in multijurisdictional investigations and prosecutions.
o Development of new anti-corruption legislation abroad.
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