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1

Treaties
Is your country party to any bilateral or multilateral treaties
for the reciprocal recognition and enforcement of foreign
judgments? What is the country’s approach to entering into
these treaties and what if any amendments or reservations has
your country made to such treaties?

The Cayman Islands has not itself entered into any international treaties
for the reciprocal recognition or enforcement of foreign judgments (except
in relation to Australia). However, the Cayman Islands is a British overseas
territory, and the UK can extend its ratification of treaties to the Cayman
Islands by Order in Council. No treaties for recognition or enforcement of
judgments have been so extended.
The Foreign Judgments Reciprocal Enforcement Law (1996 Revision)
(the 1996 Law) provides a statutory regime for recognition and enforcement of foreign judgments but so far only applies in relation to judgments
from Supreme Courts in various Australian states and territories, and the
Australian Federal and High Courts.
2

Intra-state variations
Is there uniformity in the law on the enforcement of foreign
judgments among different jurisdictions within the country?

Not applicable.
3

Sources of law
What are the sources of law regarding the enforcement of
foreign judgments?

Enforcement of foreign judgments in the Cayman Islands is usually
through the common law route (ie, suing in a new main proceeding upon
the foreign judgment as an unpaid debt obligation). Such an action will be
conducted under the local litigation regime. The exception is the statutory
regime for reciprocal recognition and enforcement of judgments contained in the 1996 Law, which currently only applies to judgments from
supreme courts in various Australian states and territories, the Australian
Federal Court and the Australian High Court.
4

Hague Convention requirements
To the extent the enforcing country is a signatory of the Hague
Convention on Recognition and Enforcement of Foreign
Judgments in Civil and Commercial Matters, will the court
require strict compliance with its provisions before recognising
a foreign judgment?

The Cayman Islands is not a signatory to the Hague Convention on
Recognition and Enforcement of Foreign Judgments in Civil and
Commercial Matters.
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5

Limitation periods
What is the limitation period for enforcement of a foreign
judgment? When does it commence to run? In what
circumstances would the enforcing court consider the statute
of limitations of the foreign jurisdiction?

A six-year limitation period applies both for common law enforcement and
under the 1996 Law. The period starts with the date of the judgment or,
when there have been appeals, the date of the last judgment.
The Cayman Islands court would not consider the statute of limitations of the foreign jurisdiction.
6

Types of enforceable order
Which remedies ordered by a foreign court are enforceable in
your jurisdiction?

Money and non-money judgments are both enforceable in the Cayman
Islands at common law. See Bandone v. Sol Properties [2008 CILR 301],
in which the Cayman Islands court confirmed that in personam judgments may be recognised and enforced through equitable remedies or,
if required, under the principle of comity. When deciding whether to
enforce a non-money judgment, the court will have regard to general
considerations of fairness, but will not re-examine the merits of the
underlying case.
If seeking recognition or enforcement of a judgment under the 1996
Law, there are statutory requirements that:
• the foreign judgment must be final and conclusive;
• the foreign judgment is a money judgment; and
• the foreign judgment was given after 1996 Law came into force.
7

Competent courts
Must cases seeking enforcement of foreign judgments be
brought in a particular court?

Regardless of whether enforcement is sought at common law or under
the 1996 Law, the proceedings must be brought in the Financial Services
Division of the Cayman Islands Grand Court.
8

Separation of recognition and enforcement
To what extent is the process for obtaining judicial recognition
of a foreign judgment separate from the process for
enforcement?

Enforcement at common law is a two-stage process: a new main proceeding must be brought on the back of the judgment to create a domestic judgment. Once judgment has been obtained from the Cayman Islands court
(often on an application for summary judgment), the full range of domestic
enforcement methods are available.
When it is applicable (ie, in relation to Australian judgments only at
this time (see question 1)), the process under the 1996 Law is made up of
three stages. The judgment creditor must first apply ex parte to the Grand
Court for registration of the judgment. If the court is satisfied that the
judgment meets the statutory criteria, the judgment will be registered.
The judgment debtor then has a limited time within which to apply to set
aside registration on specified grounds. If registration is not challenged, or
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is confirmed, the registered judgment is treated as if it were a judgment of
the Grand Court. Domestic enforcement methods are then available.
9

Defences
Can a defendant raise merits-based defences to liability or to
the scope of the award entered in the foreign jurisdiction, or is
the defendant limited to more narrow grounds for challenging
a foreign judgment?

In theory, merits-based defences can be brought in response to a new main
proceeding to enforce a foreign judgment at common law. However, this
will be limited to attacking the validity of the obligations created by the foreign judgment; the Cayman Islands court will not generally make enquiries
into an apparently regular foreign judgment or entertain re-opening of the
merits of the underlying dispute.
A defendant may raise as a defence to common law enforcement the
existence of a different enforceable foreign judgment granted in his favour
that nullifies or impacts upon the foreign judgment sought to be enforced.
The judgment debtor may also be able to raise as a counterclaim any other
liability that the judgment creditor has to the judgment debtor (including
another foreign judgment in the judgment debtor’s favour).
When registration or enforcement is sought under the 1996 Law, limited grounds of challenge are available in Section 6:
• the court issuing the judgment did not have valid jurisdiction to pronounce the judgment;
• the judgment debtor, being a defendant in the proceedings in the original court, did not receive proper notice of those proceedings in time to
defend the proceedings and did not appear;
• the foreign judgment was obtained by fraud;
• the enforcement of the judgment would be contrary to public policy;
• the rights under the judgments are not vested in the person by whom
the application was made; and
• there is a previous final and conclusive foreign judgment dealing with
the same subject matter.
10 Injunctive relief
May a party obtain injunctive relief to prevent foreign
judgment enforcement proceedings in your jurisdiction?
Whether enforcement at common law or registration under the 1996 Law
would be sought, the judgment debtor could theoretically try to obtain an
anticipatory injunction to prevent such steps being taken. The judgment
debtor would have to make out grounds to object to the enforcement or
registration and that it is just and convenient to grant the injunction rather
than to allow enforcement or registration to take their normal course and
for the judgment debtor to raise their objection at the appropriate time during that process.
11 Basic requirements for recognition
What are the basic mandatory requirements for recognition of
a foreign judgment?
There are no specific mandatory requirements for recognition or enforcement of a foreign judgment at common law, other than that the foreign
judgment must be a regular judgment and must be final and conclusive.
Statutory recognition under the 1996 Law requires:
• the judgment must have been from one of the jurisdictions to which
1996 Law applies (currently limited to judgments from supreme courts
in various Australian states and territories, the Australian Federal
Court, and the Australian High Court);
• the foreign judgment must be final and conclusive;
• the foreign judgment must have been given after the 1996 Law came
into force;
• registration must be sought within the applicable limitation period of
six years; and
• at the date of the application, the judgment must not already have
been wholly satisfied or enforced and must still be capable of enforcement in the country of the foreign judgment.

Kobre & Kim
12 Other factors
May other non-mandatory factors for recognition of a foreign
judgment be considered and if so what factors?
There are no nonmandatory factors for recognition, either at common law
or under the 1996 Law.
13 Procedural equivalence
Is there a requirement that the judicial proceedings where
the judgment was entered correspond to due process in your
jurisdiction, and if so, how is that requirement evaluated?
There is no such formal requirement at common law or under the 1996
Law. The Cayman Islands court will not generally make enquiries into an
apparently regular foreign judgment, but it may be an aspect of the public
policy considerations to recognition and enforcement.
14 Personal jurisdiction
Will the enforcing court examine whether the court where
the judgment was entered had personal jurisdiction over the
defendant, and if so, how is that requirement met?
There is no such formal requirement for enforcement at common law. The
Cayman Islands court will not generally make enquiries into an apparently
regular foreign judgment.
Enforcement under the 1996 Law requires the court to examine
whether the foreign court had jurisdiction over the judgment debtor. It will
set aside registration of the foreign judgment when it is proven that the foreign court lacked jurisdiction. Section 6(2) requires that the court consider
whether the judgment debtor:
• agreed, prior to the commencement of the proceedings, that he or she
would submit to the jurisdiction of that court in respect of the subject
matter of the proceedings;
• was resident in the country of that court, or carried on business there,
at the time when the proceedings were instituted;
• voluntarily submitted to the jurisdiction of the court as evidenced by
his or her voluntarily appearing in the proceedings; or
• was a plaintiff in, or counterclaimant in, the proceedings in the original court.
15 Subject-matter jurisdiction
Will the enforcing court examine whether the court where the
judgment was entered had subject-matter jurisdiction over the
controversy, and if so, how is that requirement met?
The Cayman Islands court does not generally apply concepts of subjectmatter jurisdiction. However, the Cayman Islands court will not enforce
criminal fines and tax judgments, whether at common law or under the
1996 Law.
16 Service
Must the defendant have been technically or formally served
with notice of the original action in the foreign jurisdiction,
or is actual notice sufficient? How much notice is usually
considered sufficient?
For enforcement by the common law route, the Cayman Islands court will
not generally make enquiries into an apparently regular foreign judgment.
The 1996 Law requires a judgment debtor to have been properly served
in accordance with the law of the foreign country in order for that judgment
to be registered in the Cayman Islands. Failure to provide sufficient notice
forms one of the bases upon which the court must set aside registration.
17 Fairness of foreign jurisdiction
Will the court consider the relative inconvenience of the
foreign jurisdiction to the defendant as a basis for declining to
enforce a foreign judgment?
The Cayman Islands court will not generally make enquiries into an apparently regular foreign judgment, even if that foreign jurisdiction may not
have been a convenient one for the judgment debtor.
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21 Enforcement against third parties

Update and trends
The draft to the Foreign Judgments Reciprocal Enforcement Law,
which was published in 2013, contemplates expanding the number
of countries that may register judgments in the Cayman Islands.
When the current draft law is eventually enacted, it will apply to the
Bahamas, Bermuda, British Virgin Islands, Canada, Guernsey, Isle
of Man, Jersey, New Zealand, Ireland, Singapore and the UK.
Other proposed changes include the removal of the reciprocity
requirement as is presently needed in order to determine whether a
judgment should be recognised and registered.

The 1996 Law provides an exhaustive list of grounds for which registration of a foreign judgment may be set aside, which does not include
inconvenience of the foreign jurisdiction to the judgment debtor.
18 Vitiation by fraud
Will the court examine the foreign judgment for allegations of
fraud upon the defendant or the court?
Fraud is one of the limited grounds on which a judgment debtor may seek
to impeach an apparently regular foreign judgment in order to prevent
enforcement of it at common law.
Statutory registration will be refused under Section 6 of the 1996 Law
if the foreign judgment has been obtained by fraud.
19 Public policy
Will the court examine the foreign judgment for consistency
with the enforcing jurisdiction’s public policy and substantive
laws?
No. However, the Cayman Islands court will consider whether enforcement of the foreign judgment would conflict with Cayman Islands public
policy. (The scope for such a challenge is very narrow and refusal on the
grounds of public policy will only arise when there has been a breach of the
most basic notions of morality and justice.)
20 Conflicting decisions
What will the court do if the foreign judgment sought to
be enforced is in conflict with another final and conclusive
judgment involving the same parties or parties in privity?
The existence of a conflicting foreign judgment involving the same parties
or parties in privity with them may provide a valid defence or counterclaim
to enforcement at common law.
The statutory scheme for recognition allows the court to set aside registration if there is an earlier final and conclusive foreign judgment dealing
with the same subject matter (see Section 6(1)(b)).

Will a court apply the principles of agency or alter ego to
enforce a judgment against a party other than the named
judgment debtor?
Generally, no.
22 Alternative dispute resolution
What will the court do if the parties had an enforceable
agreement to use alternative dispute resolution, and the
defendant argues that this requirement was not followed by the
party seeking to enforce?
The Cayman Islands court will not generally make enquiries into
an apparently regular foreign judgment when considering common
law enforcement.
Failure to use agreed ADR mechanisms is not a ground to refuse recognition under the 1996 Law.
23 Favourably treated jurisdictions
Are judgments from some foreign jurisdictions given greater
deference than judgments from others? If so, why?
Judgments from countries to which the 1996 Law has been extended are
given the benefit of a streamlined statutory scheme for recognition (currently the superior courts in Australia and its external territories only).
Apart from this, no special deference is given to judgments from one
foreign country over those of another foreign country.
24 Alteration of awards
Will a court ever recognise only part of a judgment, or alter or
limit the damage award?
When seeking enforcement at common law, the judgment creditor may
elect to pursue enforcement of certain parts of the judgment only. In particular, Cayman Islands public policy is against recognition of punitive
damages awards, enforcement of which is therefore often not pursued.
The 1996 Law permits registration of part of a judgment only, and
to remove from the foreign judgment any parts that cannot properly
be registered.
25 Currency, interest, costs
In recognising a foreign judgment, does the court convert the
damage award to local currency and take into account such
factors as interest and court costs and exchange controls?
If interest claims are allowed, which law governs the rate of
interest?
When enforcing at common law, the new main proceeding can be expressed
in the foreign currency. Conversion to local currency will be effected either
when the local judgment is entered or at the time of enforcement.
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Under the 1996 Law the judgment is converted into Cayman Islands
dollars at the rate of exchange prevailing on the date the judgment was
given in the foreign court (see Section 4(3)).
When the foreign judgment includes costs, interest or both, these may
form part of the judgment debt to be enforced in the Cayman Islands, both
at common law and under the 1996 Law.
When the foreign judgment contains no award for interest, the
Cayman Islands judgment (whether obtained by new main proceeding at
common law or registration under the 1996 Law) will accrue interest at the
standard rate from the date of the Cayman Islands court’s judgment award
unless it orders otherwise.
26 Security
Is there a right to appeal from a judgment recognising or
enforcing a foreign judgment? If so, what procedures, if any, are
available to ensure the judgment will be enforceable against
the defendant if and when it is affirmed?
When enforcing at common law by new main proceeding, or registering
under the 1996 Law, the usual local rights of appeal to the Cayman Islands
Court of Appeal are available.
27 Enforcement process
Once a foreign judgment is recognised, what is the process for
enforcing it in your jurisdiction?
Once the foreign judgment has become a Cayman judgment through a new
main proceeding at common law, or has been registered in the Cayman
Islands under the 1996 Law, it may be enforced in the same manner as
any other judgment of a Cayman Islands court. The full range of domestic
enforcement procedures is available.
28 Pitfalls
What are the most common pitfalls in seeking recognition or
enforcement of a foreign judgment in your jurisdiction?
Not applicable.
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British Virgin Islands
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1 Country Finder
1.1

Please set out the various regimes applicable
to recognising and enforcing judgments in your
jurisdiction and the names of the countries to which
such special regimes apply.

Applicable Law/
Statutory Regime

Reciprocal
Enforcement of
Judgments Act 1922

The Foreign
Judgments
(Reciprocal
Enforcement) Act
1964

Common Law

Relevant
Jurisdiction(s)
Bahamas, Barbados,
Belize, Bermuda,
England, Grenada,
Guyana, Jamaica,
New South Wales,
Nigeria, Northern
Ireland, Saint Lucia,
Saint Vincent,
Scotland and Trinidad
and Tobago.
Nil. No territories
have been validly
designated under
the 1964 Act and so
it is of no practical
effect. The 1964
Act is therefore not
considered further in
this article.
No specific
exclusions.

Corresponding
Section Below

2.2

Sections 2–3

1.

It must be for a definite sum of money, or an amount capable
of being precisely calculated. Unliquidated damages awards
cannot be enforced unless and until qualified.

2.

The foreign court must have had jurisdiction over the
judgment debtor, e.g. because: the debtor was the claimant
in the proceedings, or counterclaimed; the debtor submitted
or agreed to submit to the jurisdiction of the foreign court;
the debtor was present in the foreign jurisdiction when the
foreign proceedings were initiated; or jurisdiction was
established under international law. The BVI court will not
accept a foreign court’s own determination of its jurisdiction
over the defendant; jurisdiction must be found under the rules
detailed above.

3.

The foreign judgment must not have been obtained in breach
of natural justice. This means: the judgment debtor must have
had notice of the proceedings; he must have been afforded an
opportunity to present his case; and the foreign proceedings
must generally have comported with the principles of
substantial justice.

4.

The BVI courts will refuse to enforce a foreign money
judgment obtained by fraud.

5.

The foreign judgment must not offend BVI public policy.
For example, a foreign judgment that enforces, directly or
indirectly, a foreign penal or revenue law would offend public
policy. Gambling is illegal in the BVI and enforcement of
a judgment based on the gambling laws of another country
would likely be refused.

6.

The judgment must be final and conclusive. An outstanding
or contemplated appeal in the foreign country does not mean
the judgment is not final and conclusive.

N/A

Absent any applicable special regime, what is the
legal framework under which a foreign judgment
would be recognised and enforced in your
jurisdiction?

The British Virgin Islands (BVI) are rarely called on to enforce the
judgments of foreign courts. The BVI has inherited the English
common law regime for the enforcement of money judgments.
Other than judgments from those jurisdictions falling within the
1922 Act (discussed below), a foreign money judgment will need
to be enforced as an action on a judgment. The BVI court treats
the foreign money judgment as establishing a debt between the
judgment creditor and judgment debtor. The judgment creditor can
file a claim in the BVI for the sum of the judgment, usually (but
not necessarily) relying on the doctrine of res judicata to obtain
summary judgment. The BVI courts will not conduct a merits
review of a foreign money judgment unless it was obtained by fraud.

What requirements (in form and substance) must a
foreign judgment satisfy in order to be recognised
and enforceable in your jurisdiction?

At common law, the foreign money judgment will be enforceable in
the BVI under the following conditions:

N/A

2 General Regime
2.1

Non-money judgments cannot be “domesticated” in the BVI.
However, a claimant may sue afresh in the BVI for the same relief,
such as a declaration or injunction, as that obtained abroad. The
claimant may then invoke the doctrine of issue estoppel, effectively
inviting the BVI court to treat the factual issues as already
determined. If the BVI court exercises its discretion in favour of the
claimant, the trial would be significantly foreshortened. This is not
a straightforward process, however, and a claimant in this situation
should be aware of the risk of having to litigate the issues in full.

Reciprocity of enforcement between the BVI and the foreign
jurisdiction is not a requirement.
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2.3

British Virgin Islands

Is there a difference between recognition and
enforcement of judgments? If so, what are the legal
effects of recognition and enforcement respectively?

There is no substantive difference between recognition and
enforcement, and the terms are often used interchangeably to refer
to the domestication of the foreign judgment in the BVI. Entirely
separate is the concept of execution, which refers to the collection
of assets to satisfy the domesticated judgment. The technical
differences are set out below.
■

Recognition – the process of direct registration of a foreign
judgment in the BVI – may occur under the 1922 Act.

■

Enforcement – the process by which a foreign judgment is
used to establish a separate domestic BVI judgment as set out
in question 2.1 above – may occur at common law.

■

Execution – the actual satisfaction of the domesticated
judgment – is a wholly distinct, procedural matter (see
question 4.1 below).

2.4

Briefly explain the procedure for recognising and
enforcing a foreign judgment in your jurisdiction.

At common law, the judgment creditor will file a claim form in the
High Court seeking payment of the sum owed under the judgment.
The defendant (judgment debtor) must be served with the
proceedings. Until recently, it was technically impossible to serve a
debtor out of the jurisdiction under the Civil Procedure Rules (CPR)
when enforcing a judgment at common law. The CPR has now been
amended to reverse this.

The normal time to raise such challenges is when the judgment
creditor applies for summary judgment of the enforcement claim in the
BVI. The challenges would be raised responsively to that application.
Alternatively, the defendant/judgment debtor can itself proactively
apply for summary judgment. Any outstanding challenges would be
determined at trial, if the proceedings extended that far.
2.6

What, if any, is the relevant legal framework applicable
to recognising and enforcing foreign judgments
relating to specific subject matters?

There are no specific frameworks relating to specific subject matters,
only exclusions from the general rule permitting enforcement of
money judgments. Tax judgments, for example, offend public
policy and so would not be enforceable. The Trustee Act 1961
specifically provides at s. 83A(19) that a foreign judgment contrary
to provisions of the 1961 Act relating to BVI Trusts should be
regarded as against public policy and should not be enforced in the
BVI. This was recently confirmed in Lucita Walton et al. v Leonard
George de la Haye BVIHCVAP2014/0004.
2.7

What is your court’s approach to recognition and
enforcement of a foreign judgment when there is: (a) a
conflicting local judgment between the parties relating
to the same issue; or (b) local proceedings pending
between the parties?

The debtor must reply or acknowledge service within 14 days if
served within the jurisdiction, or 28 days if served out of the
jurisdiction.

There is no direct BVI case-law on this question, but it is expected
that the courts would exercise their discretion against enforcement
of a foreign judgment that conflicts with a local judgment.

Failure to acknowledge service entitles the creditor to apply for
default judgment in BVI.

If there are two conflicting foreign judgments to be enforced in the
BVI, the one obtained second is likely to be disregarded.

If the debtor does acknowledge service, the creditor can apply for
summary judgment on the basis that there is no real prospect of the
debtor successfully defending the claim. This application will be
made with supporting affidavit evidence.

Where there are local proceedings pending between the same parties
in respect of the same cause of action and subject matter, the courts
could either decline enforcement, or they could apply the doctrine
of issue estoppel to the local proceedings (effectively incorporating
the findings of fact by the foreign court in the local proceedings).

If unsuccessful on summary judgment, the case will proceed to a
contested trial.
If the claimant obtains default judgment, summary judgment,
or judgment after trial, he will have a separate BVI judgment for
the value of the original judgment. This can be enforced just as
any other BVI judgment in the BVI. The successful claimant will
normally be entitled to his costs.
2.5

On what grounds can recognition/enforcement of a
judgment be challenged? When can such a challenge
be made?

The common law grounds for challenge are that: the debtor was
not within the jurisdiction of the foreign court; that the foreign
judgment was obtained by fraud; that it offends public policy; that
it was obtained in breach of natural justice; or that it is not final and
conclusive. See question 2.2 above.
The BVI courts have not directly considered whether an award of
punitive damages would be enforceable. At the present time, it would
be prudent to assume that a judgment comprised of compensatory
and punitive damages would likely be enforced only in respect
of the former, with the BVI court applying the public policy rule
against enforcement of foreign penal laws. The ability to sever
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judgments into component parts, enforceable and unenforceable,
has been confirmed in the BVI Court of Appeal (Lucita Walton et al.
v Leonard George de la Haye BVIHCVAP2014/0004).
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2.8

What is your court’s approach to recognition and
enforcement of a foreign judgment when there is a
conflicting local law or prior judgment on the same or
a similar issue, but between different parties?

The default position is that the BVI courts would not normally conduct
a merits review of a foreign money judgment. However the public
policy exception could allow the court to decline enforcement where
there is a conflicting local law or prior judgment on the same issue:
E.D.& F. Man (Sugar) Ltd. v Haryanto (No. 2) [1991] 1 LRR 429.
2.9

What is your court’s approach to recognition and
enforcement of a foreign judgment that purports to
apply the law of your country?

This is not normally a factor the BVI courts will consider and they do
not normally conduct a merits review of the foreign judgment. If the
foreign judgment is manifestly incompatible with BVI principles of
substantial justice, it may be denied on the natural justice exception;
alternatively, there may be public policy arguments against
enforcement. The court would have to exercise its discretion on the
facts of the individual case.
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2.10 Are there any differences in the rules and procedure
of recognition and enforcement between the various
states/regions/provinces in your country? Please
explain.

No, there are not.
2.11 What is the relevant limitation period to recognise and
enforce a foreign judgment?

At common law the limitation period is six years from the date of
the foreign judgment (or its confirmation on appeal). Under the
1922 Act, an application for registration must be made within 12
months (although extensions may be granted).

3 Special Enforcement Regimes Applicable
to Judgments from Certain Countries
3.1

With reference to each of the specific regimes set
out in question 1.1, what requirements (in form and
substance) must the judgment satisfy in order to be
recognised and enforceable under the respective
regime?

The conditions for enforcement under the 1922 Act are broadly
similar to those at common law. There is an overarching
requirement that it is “just and convenient” to enforce the judgment.
The BVI court has construed this requirement in a limited manner,
stating that this applies only within the BVI and is not one of
universal application. The discretion was not “designed to permit
the BVI court to decide against enforcement upon grounds other
than grounds peculiar to the Territory”: JSC BTA Bank v Mukhtar
Ablyazov [2013] 5 JBVIC 0201. In that case the BVI Court found
that it was just and convenient to enforce in the BVI, placing some
reliance on the fact that there was no stay on enforcement in the
home jurisdiction itself (England).
In addition:
1.

The foreign court must have had jurisdiction over the
judgment debtor.

2.

The judgment debtor must have been ordinarily resident
or doing business in the foreign jurisdiction and did not
voluntarily appear in the foreign proceedings or otherwise
submit to the foreign jurisdiction. The BVI Court has
cautiously accepted participation in post-judgment freezing
order proceedings to be a submission to the foreign
jurisdiction: Star Reefers Pool Inc v JFC Group Co Ltd [2012]
4 JBVIC 0201. Note that in the same case, the BVI Court
expressly refused to follow the archaic position in English
common law that an appearance to contest jurisdiction could
amount to a submission (id.).

3.

The judgment debtor must have been validly served.

4.

The foreign judgment cannot offend BVI public policy.

5.

The foreign judgment cannot have been obtained by fraud.

6.

There is no actual or pending appeal of the foreign judgment.
In this respect the 1922 Act and the common law differ.
The BVI court has ruled that an outstanding appeal to the
European Court of Human Rights is not an appeal for the
purposes of the 1922 Act: JSC BTA Bank v Mukhtar Ablyazov
[2013] 5 JBVIC 0201.

While there is no overt requirement that the judgment comport
with natural justice, the overarching “just and convenient” head
encompasses the same criteria.

British Virgin Islands
3.2

With reference to each of the specific regimes set out
in question 1.1, does the regime specify a difference
between recognition and enforcement? If so, what is
the difference between the legal effect of recognition
and enforcement?

As noted at question 2.2 above, the 1922 Act allows for
recognition (registration) of judgments of designated foreign
courts. Enforcement can occur at common law. Execution will be
possible once the foreign judgment has been domesticated (either
as a registered judgment under the 1922 Act or as a separate BVI
judgment under the common law route).
3.3

British Virgin Islands

Kobre & Kim

With reference to each of the specific regimes set
out in question 1.1, briefly explain the procedure for
recognising and enforcing a foreign judgment.

The judgment creditor will make an application for registration
under Part 72 of the CPR.
The application may be made ex parte, and it may be made on
affidavit evidence only. If made inter partes, it must be served.
In any event the affidavit must exhibit the original judgment or an
authenticated copy.
There are certain formalities that must be complied with. The
application must state the name, business, and addresses of the
parties. It must state the judgment creditor is entitled to enforce
the judgment, and that none of the grounds to refuse recognition
applies. The interest due must be particularised, and any partial
satisfaction of the judgment set out.
If the application is successful, the judgment creditor will obtain
an order allowing leave to register the judgment. This order may
be set aside on application by the judgment debtor, and will make
provision for the time in which to make such an application.
Notice of the registration must be served on the judgment debtor,
setting out details of the judgment, addresses of the judgment
creditor and his solicitors (or agent on whom an application to set
aside may be served), the right of the judgment debtor to set aside,
and the time in which to do so. No execution can take place until the
period to set aside the order has expired or any set-aside application
has been refused: Star Reefers Pool Inc v JFC Group Co Ltd [2012]
4 JBVIC 0201.
An application to set aside registration may be made on notice by
the judgment debtor. It must include affidavit evidence explaining
why the registration should be refused, based on the criteria of the
1922 Act. At the same time, the judgment debtor can seek a stay of
execution of the judgment in the BVI.
If, however, the judgment is successfully registered, it will have full
force and effect as if a local BVI judgment. Reasonable costs can
be recovered.
3.4

With reference to each of the specific regimes set out
in question 1.1, on what grounds can recognition/
enforcement of a judgment be challenged under the
special regime? When can such a challenge be made?

Challenges may be made under the heads identified in question 3.1
above. These challenges are usually made once leave to register the
judgment has been granted, the procedure for which is detailed in
question 3.3 above. The order allowing leave to register will itself
specify the time in which an application to set aside the judgment
may be made.
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British Virgin Islands
it does not appear that there have been any reported or publicised
proceedings to enforce a foreign judgment in the last 12 months.

British Virgin Islands

4 Enforcement
4.1

Once a foreign judgment is recognised and enforced,
what are the general methods of enforcement
available to a judgment creditor?

There are a number of execution measures to enforce a domesticated
judgment. These are identical to the execution of any BVI judgment
and include:
■

A writ of fieri facias to attach monies owned directly by the
judgment debtor.

■

An order for the sale of land.

■

A charging order over stock or personal property.

■

Attachment proceedings to collect personal property/assets
of the judgment debtor.

■

Appointment of a receiver to collect assets of the judgment
debtor.

■

Third party debt orders to garnish deposits at bank accounts
or divert funds owed to the judgment debtor the judgment
creditor.

5 Other Matters
5.1

Have there been any noteworthy recent (in the last
12 months) legal developments in your jurisdiction
relevant to the recognition and enforcement of
foreign judgments or awards? Please provide a brief
description.

The BVI High Court has recently recognised its own jurisdiction
to grant freezing orders in aid of foreign proceedings before any
judgment is obtained in the foreign court and before there are any
BVI proceedings attempting its enforcement. Such orders can be
made against third parties (Chabra injunctions), as was done in
the seminal Black Swan case of 2009. This is particularly useful
in light of the number of asset holding companies incorporated
in the jurisdiction that may be embroiled in proceedings for the
enforcement of judgments. Note that the judgment creditor can
obtain asset freezes not only of the shares of the BVI company
itself, but also its directly held assets, insofar as those assets would
be seizable to satisfy a future judgment domesticated in the BVI
(Natali Osetinskaya v Usilett Properties Inc. BVIHCV 2013/037).
5.2

Are there any particular tips you would give, or critical
issues that you would flag, to clients seeking to
recognise and enforce a foreign judgment or award in
your jurisdiction?

The judgment creditor should choose the route of enforcement
carefully. There is nothing to stop a judgment creditor from
choosing to enforce at common law rather than seek recognition
under the 1922 Act. Note that the common law provides a more
creditor-friendly route to enforcement than the 1922 Act in at least
two respects: the judgment can be under appeal; and there are six
years to initiate a claim (not one). However, if the judgment is
registrable under the 1922 Act, the judgment debtor may be denied
costs should he choose to enforce at common law.

As noted above, the BVI courts are rarely called upon to enforce
foreign judgments. Other than the Lucita Walton case cited above,
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Cayman Islands
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Pamella Mitchell

Statutory recognition under the 1996 Law requires:

1 Country Finder
1.1

■

Please set out the various regimes applicable
to recognising and enforcing judgments in your
jurisdiction and the names of the countries to which
such special regimes apply.

Applicable Law/
Statutory Regime
Foreign Judgments
Reciprocal
Enforcement Law
(1996 Revision) (the
“1996 Law”)
Common Law

■
■
■

Corresponding
Section Below

Australia

Section 3

■

All countries to
which the 1996 Law
does not apply

Section 2

The Cayman Islands court will not enforce criminal fines and tax
judgments, whether at common law or under the 1996 Law.

Absent any applicable special regime, what is the
legal framework under which a foreign judgment
would be recognised and enforced in your
jurisdiction?

Whilst the 1996 Law provides a statutory framework for the
enforcement of foreign judgments, the legislation only applies to
judgments from Supreme Courts of various Australian states and
territories and the Australian Federal and High Courts. Common law
is therefore the usual route for the enforcement of foreign judgments
in the Cayman Islands. Order 45 of the Cayman Islands Grand
Court Rules 1995 as enacted by the Judicature Law (2013 Revision)
sets out the practice and procedures for the enforcement of foreign
judgments. Under those rules, any action for the enforcement of
foreign judgments must be commenced in the Financial Services
Division of the Cayman Islands Grand Court.
2.2

■

the judgment debtor to have been properly served in
accordance with the law of the foreign country;
the judgment must have been from one of the jurisdictions to
which the 1996 Law applies;
the foreign judgment must be final and conclusive;
there is a payable sum of money;
the foreign judgment must have been given after the 1996
Law came into force;
registration must be sought within the applicable limitation
period of six years from the date of the judgment; and
at the date of the application, the judgment must not already
have been wholly satisfied or enforced and must still be
capable of enforcement in the country of the foreign judgment.

Relevant
Jurisdiction(s)

2 General Regime
2.1

James Corbett QC

What requirements (in form and substance) must a
foreign judgment satisfy in order to be recognised
and enforceable in your jurisdiction?

There are no specific mandatory requirements for recognition or
enforcement of a foreign judgment at common law, other than that
the foreign judgment must be a “regular” judgment and must be
final and conclusive. This includes non-money judgments. Order
45 of the Grand Court Rules require that before a foreign judgment
may be enforced, it must have been properly served.

■

2.3

Is there a difference between recognition and
enforcement of judgments? If so, what are the legal
effects of recognition and enforcement respectively?

If a foreign judgment is recognised, it means that the Cayman Islands
court will allow it to be relied upon in respect of any Cayman court
proceedings. Enforcement on the other hand means that a foreign
judgment can be the subject of an execution process by the Cayman
Islands court including sequestration or committal. Under the 1996
Law, foreign judgments must first be recognised before they may
be enforced.
2.4

Briefly explain the procedure for recognising and
enforcing a foreign judgment in your jurisdiction.

Commencing proceedings to enforce a foreign judgment through
the usual litigation procedure involves filing a Writ of Summons
which sets out the details of the judgment debtor’s claim. The
Writ of Summons must then be served on the judgment debtor. If
the judgment debtor resides outside of the Cayman Islands, an
application must be made for leave to serve the Writ of Summons
in the appropriate jurisdiction. The judgment debtor has a time limit
within which he must acknowledge service or file a defence. If the
judgment debtor does not submit an acknowledgment of service or
defence, the claimant can apply for judgment to be entered against
the judgment debtor. Even where the judgment debtor files a defence,
the claimant may still apply for summary judgment if the defence is
without substance.
Where the 1996 Law applies, the judgment creditor must first
apply to the Cayman Islands Grand Court for that judgment to be
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Cayman Islands

registered. Registration requires an application to be made by an ex
parte Originating Summons unless the Court directs the summons
to be served on the judgment debtor. That application must be
supported by an affidavit:
■

exhibiting the judgment or a certified copy and where the
judgment is not in English, a notarised translation;

■

stating the name, trade or business and the last known place of
abode or business of the judgment creditor and the judgment
debtor;

■

stating that the judgment creditor is entitled to enforce the
judgment; and

■

confirming that the judgment remains unsatisfied.

If the court is satisfied that the judgment meets the statutory criteria
(set out at question 2.5 below), the judgment will be registered. The
judgment debtor then has a limited time within which to apply to
set aside registration on specified grounds. If registration is not
challenged by the judgment debtor, or is confirmed, the registered
judgment is treated as if it were a judgment of the Grand Court.
2.5

On what grounds can recognition/enforcement of a
judgment be challenged? When can such a challenge
be made?

The 1996 Law provides certain limited grounds upon which a
defendant may challenge registration or enforcement. These are:

What is your court’s approach to recognition and
enforcement of a foreign judgment when there is: (a) a
conflicting local judgment between the parties relating
to the same issue; or (b) local proceedings pending
between the parties?

The 1996 Law requires the Cayman court to recognise duly registered
foreign judgments as conclusive between the parties in respect of all
proceedings founded on the same grounds. Therefore a conflicting
local judgment or local proceedings between the parties would not
affect recognition under the 1996 Law. See further question 2.5.
2.8

What is your court’s approach to recognition and
enforcement of a foreign judgment when there is a
conflicting local law or prior judgment on the same or
a similar issue, but between different parties?

The court will not recognise or enforce a foreign judgment where
such a decision conflicts with local law pertaining to the same issue.
2.9

What is your court’s approach to recognition and
enforcement of a foreign judgment that purports to
apply the law of your country?

The court will not generally enquire into an apparently regular foreign
judgment. The Cayman Islands Court does not give special deference
to judgments emanating from one country over the other even
jurisdictions which purport to apply the law of the Cayman Islands.

■

the court issuing the judgment did not have valid jurisdiction
to pronounce the judgment;

■

the judgment debtor, being a defendant in the proceedings in the
original court, did not receive proper notice of those proceedings
in time to defend the proceedings and did not appear;

■

the foreign judgment was obtained by fraud;

■

the enforcement of the judgment would be contrary to public
policy;

2.10 Are there any differences in the rules and procedure
of recognition and enforcement between the various
states/regions/provinces in your country? Please
explain.

■

the rights under the judgments are not vested in the person by
whom the application was made; and

This is not applicable in the Cayman Islands.

■

there is a previous final and conclusive foreign judgment
dealing with the same subject matter.

A judgment debtor in common law enforcement proceedings may
raise merits-based defences in response to a new main proceeding
which will usually be limited to the validity of the foreign proceeding
similar to the 1996 Law grounds. It is open to a judgment debtor to
raise the existence of a different enforceable foreign judgment granted
in his favour that nullifies or impacts upon the foreign judgment sought
to be enforced. The judgment debtor may raise as a counterclaim any
other liability that the judgment creditor has to the judgment debtor.
Whether at common law or under the 1996 Law, a judgment debtor
may take steps to obtain an injunction to prevent the enforcement of
a foreign judgment. Such an application would have to be based on
grounds that it is just and convenient to grant the injunction rather
than through the enforcement procedure.
2.6

What, if any, is the relevant legal framework applicable
to recognising and enforcing foreign judgments
relating to specific subject matters?

Unlike other jurisdictions, the Cayman Islands has not enacted
the relevant provisions of the UNCITRAL Model Law for the
recognition of foreign insolvency proceedings. Such recognition
is governed by the Companies Law (2013 Revision). Under this
regime, the court has discretion in determining applications for
recognition as well as subsequent applications for foreign office
holders to exercise the powers given under the Companies Law.
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2.11 What is the relevant limitation period to recognise and
enforce a foreign judgment?

Six years is the limitation period which applies both for common
law enforcement and under the 1996 Law. Time begins to run from
the date of the judgment or, in cases where there have been appeals,
the date of the final judgment.

3 Special Enforcement Regimes Applicable
to Judgments from Certain Countries
3.1

With reference to each of the specific regimes set
out in question 1.1, what requirements (in form and
substance) must the judgment satisfy in order to be
recognised and enforceable under the respective
regime?

See question 2.2 above.
3.2

With reference to each of the specific regimes set out
in question 1.1, does the regime specify a difference
between recognition and enforcement? If so, what is
the difference between the legal effect of recognition
and enforcement?

See question 2.3 above.
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3.3

With reference to each of the specific regimes set
out in question 1.1, briefly explain the procedure for
recognising and enforcing a foreign judgment.

See question 2.3 above.
3.4

With reference to each of the specific regimes set out
in question 1.1, on what grounds can recognition/
enforcement of a judgment be challenged under the
special regime? When can such a challenge be made?

Cayman Islands
■

a charging order (which provides the judgment creditor with
security over the judgment debtor’s assets);

■

the appointment of receivers;

■

orders for committal (where the judgment debtor is committed
to prison for non-payment of a judgment debt);

■

writs of sequestration (similar to a writ of fieri facias, this
allows for the seizure of personal property in circumstances
where the judgment debtor has failed to comply with an
earlier order and is therefore in contempt of court); and

■

orders for an attachment of earnings (which compels the
judgment debtor’s employer to regularly deduct payments
from their salary and pay those deductions directly into court).

See question 2.5 above.

4 Enforcement
4.1

Once a foreign judgment is recognised and enforced,
what are the general methods of enforcement
available to a judgment creditor?

Once a foreign judgment is recognised and enforced, there are a
number of execution options that are available to a judgment
creditor. These consist of the following:
■

writs of fieri facias (which allows the seizure and sale of a
judgment debtor’s goods and chattels to satisfy the judgment
debt);

■

garnishee proceedings (permitting a person who is indebted
to the judgment debtor to pay money owed direction to the
judgment creditor);

Cayman Islands

Kobre & Kim

5 Other Matters
5.1

Have there been any noteworthy recent (in the last
12 months) legal developments in your jurisdiction
relevant to the recognition and enforcement of
foreign judgments or awards? Please provide a brief
description.

No, there have not.
5.2

Are there any particular tips you would give, or critical
issues that you would flag, to clients seeking to
recognise and enforce a foreign judgment or award in
your jurisdiction?

No, there are not.
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James Corbett QC is an English barrister and Queen’s Counsel at
Kobre & Kim, an international disputes and investigations firm with
offices in the Americas, Asia, Europe, and the Caribbean.
Mr. Corbett has extensive experience acting for judgment debtors
and creditors in large, complex international collections matters in the
Caribbean and Europe. He has also regularly advised and appeared
in cases throughout the Caribbean involving trusts, bank secrecy,
asset protection or recovery, fraud and joint venture agreements. He
has been admitted permanently or pro hac to the Bars of the Cayman
Islands, several jurisdictions of the Eastern Caribbean Supreme Court
(the principal of which include Anguilla, BVI, Saint Kitts and Nevis), the
Bahamas, the Turks & Caicos Islands, and Gibraltar.

Pamella Mitchell is a lawyer at Kobre & Kim, an international disputes
and investigations firm with offices in the Americas, Asia, Europe, and
the Caribbean. She focuses her practice on international judgment
enforcement and offshore asset recovery, as well as bankruptcy and
debtor-creditor disputes.
Prior to joining Kobre & Kim, Ms. Mitchell practised with Appleby, where
she worked on complex commercial litigation matters specifically
involving Cayman Islands business and financial law.

Prior to joining Kobre & Kim, Mr. Corbett QC maintained a busy
practice at Serle Court.

Kobre & Kim is the market leader in the international enforcement of large arbitration awards and judgments.
Many of our cases involve coordinated proceedings in various jurisdictions, including the U.S., Latin America, key offshore financial centres (such as
the British Virgin Islands and the Cayman Islands, among others), Asia-Pacific, and Europe. Our practice is led by more than a dozen former U.S.
Department of Justice and U.S. Securities and Exchange Commission lawyers with significant experience in international asset tracing/forfeiture,
English solicitors and barristers (including three English Queen’s Counsel), offshore lawyers, and Hong Kong solicitors, focusing on asset recovery
litigation and international insolvency.
Our work has been featured on the cover of The Wall Street Journal, as well as in The American Lawyer, Forbes, and other leading publications,
and has been consistently recognised by the publishers of the Global Arbitration Review, and other authorities, as one of the most highly regarded
asset recovery firms in the world.
For more information, please visit: www.kobrekim.com/our-practice/international-judgment-enforcement-and-offshore-asset-recovery/ or contact:
inquiries@kobrekim.com.
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