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Stephen Paterson is President and CEO of Vinson & Company and has more than 25 years of
experience in the trial consulting industry. He began his career as the Director of Marketing at
Litigation Sciences, Inc, the first jury consulting firm in the industry.
Mr. Paterson has served as a litigation consultant in some of the most well-known trials in recent
legal history. These cases have included major business disputes such the World Trade Center
insurance coverage litigation, which resulted in multi-billion dollar victories for Swiss Re and
Lloyd's of London. In addition to providing jury trial assistance to Fortune 500 companies, he
was also the lead trial consultant in the O.J. Simpson civil trial for the Goldman family. In legal
actions taken by the government, he consulted in the Oklahoma City bombing case, in the case
against the accounting firm Arthur Anderson, and with the successful prosecutions of former
Louisiana governor Edwin W. Edwards, and U.S. Congressman Walter Tucker. In addition, he
has lectured and served on the faculty of numerous prosecution training institutes including the
New York Prosecutors Training Institute.
His litigation experience includes cases in State and Federal courts throughout the country, in
U.S. Territories, and in a major tax fraud matter in Australia.
Mr. Paterson graduated from UCLA with a B.S. in Applied Mathematics and has an M.B.A.
from Harvard Business School.
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Biography
Judge Marco A. Roldan was appointed to the bench by Gov. Mel
Carnahan in October 1999. He served as the Jackson County Circuit
Court's first Drug Court Commissioner from July 1996 until his
appointment as a Circuit Judge. Before joining the Jackson County
Circuit Court, Judge Roldan practiced law with the firm of deVries and
Associates. He earned his Juris Doctor in 1983 from the University of
Missouri-Kansas City, after obtaining a Bachelor's degree in Criminal
Justice Administration and Spanish from Central Missouri State
University. Following law school, Judge Roldan worked for the Jackson
County Public Defender's office. He served in the United States Marine
Corps and was a police officer with the City of Overland Park, Kansas.
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and health cases in Florida.
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of time representing parents and children in Family Court. She has
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d 816-502-4648
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Mr. Barbosa is of counsel in the firm’s Kansas City office. He graduated from law school in 2004. Prior to
joining Kutak Rock, Mr. Barbosa worked for a litigation firm in Kansas City for 13 years. Throughout, Mr.
Barbosa has been involved in various areas of practice, with emphasis placed in the areas of product liability,
premises liability, general civil and commercial litigation, as well as toxic tort litigation. Mr. Barbosa has
worked on many drug & device cases and is familiar with the particular nuances of such litigation, studies,
regulatory schemes, warnings and off-label related issues. He has 1st- and 2nd-chair trial experience, and has
defended a number of Fortune 500 companies in all phases of litigation.
Mr. Barbosa served as the Chair of the Diversity & Inclusion Committee while at his former firm, and is
a fervent advocate and supporter of Kutak Rock’s sincere commitment to diversity in the legal profession.
Throughout his time as an attorney, he has actively participated in the recruitment of laterals and new
attorneys; maintained an active role in local diversity organizations; and strongly advocated the expansion of
diversity endeavors.
Mr. Barbosa is fluent in Portuguese and proficient in Spanish.
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*44 JURY SELECTION IN PERSONAL INJURY CASES

JURY SELECTION IS AN IMPORTANT PART of the judicial process, intended to be fair to the participants. A jury
that includes people who have a “bias or prejudice” for or against one of the parties or issues can impact the outcome.
If that person is a leader, he or she can have a very significant impact, perhaps even outcome determinative. Lawyers
cannot select the people most favorable to their case, but they have a procedural opportunity to have a jury that does not
include people who are unfavorable because of a bias or prejudice against a client or issues. Unfortunately, many lawyers
are not very good at jury selection, and some judges believe that jury selection is not important. One symptom of the
problem is the severe time restrictions some judges impose. This means that attorneys must be efficient with the time they
are permitted. Of course, lawyers should never speak more than the panel. Attorneys should spend time learning about
the backgrounds, experiences, and beliefs of potential jurors so that they can intelligently exercise their challenges for
cause and peremptory strikes. In order for this process to work, lawyers need to be proficient and should plan adequate
time to obtain relevant information from the potential jurors.
Lawyers and judges should have the same goal: to select the best jury for the particular case by eliminating jurors who
may not be willing or able to fairly consider the evidence and decide the case. However, judges sometimes try to avoid
“busting a panel”--even if it is the result of striking jurors who should be struck. Judges sometimes develop a hostile
attitude toward jury selection. One contributing factor is the judges' observations that lawyers talk too much (not to
mention argue their case too much), waste time, and do not effectively obtain relevant or useful information.
While there is significant overlap between jury selection in personal injury cases and commercial cases, some important
considerations must be examined, especially with attorneys trying to fit more conversation into shorter time limits than
ever. After reading this article, we hope there are five things you will remember:
1. Effective jury selection is essential to fair and just verdicts.

2. Effective jury selection requires substantial time in practice and preparation.

3. Ineffective jury selection may cause harm.

4. Don't forget about the importance of identifying potential leaders.

© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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5. Jury selection is essential to obtaining the information necessary for use of peremptory strikes, not just
for-cause challenges.

The importance of jury selection: an illustration.
Not long ago, our firm presented a case to a focus group of 18 people. They sat in a room together and heard the exact
same presentation of both sides of a serious personal injury case. At the conclusion of the presentations, the group was
broken up into three smaller groups that were demographically identical. Below are the results of the deliberations and
“verdicts”:
Group 1: 30% liability on primary defendant; $500,000 in damages; no punitive damages.

Group 2: 10% liability on primary defendant; $2,000,000 in damages; no punitive damages

Group 3: 100% liability on primary defendant; $12,000,000 in damages; $10,000,000 in punitive damages

The most important take-away from this exercise is that jurors' backgrounds and personal experiences are far more
determinative of how they will view, consume, and process evidence than any demographic. Maximizing the time spent
learning about who jurors are, not just what boxes they check, is the most important part of any jury selection process.
Jury selection tools.
Certain tools or practices are useful for attorneys to obtain information:
*45 1. Open-ended questions

2. Leaning questions

3. Scaled questions

4. Questionnaires

5. Observation
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However, many lawyers approach jury selection in ways that are either not productive or are counter-productive. Arguing
the facts of your case is almost never productive. The jury panel is often skeptical of arguments at this early stage. Judges
will frequently chastise attorneys and/or sustain objections. But more importantly, the attorneys are getting no useful
information, although the opposing attorney may be.
Asking leading questions to get favorable answers is also not generally helpful. The more the potential jurors speak, the
better. And the less chance a lawyer is left looking at peremptory challenges and wondering whether or not to strike
three jurors who never said a word.
Leaning questions are a great way to help potential jurors begin talking. Asking the panel which way they lean about
a topic--prefacing it with the idea that there are folks that lean both directions--allows them to feel more comfortable
opening up. Similarly, asking if they know of people who feel a certain way about an issue provides a higher degree of
comfort than talking about themselves, even though you are still learning about them.
Questionnaires--if sufficient time is given to digest the information--provide a great way to begin profiling jurors' leanings
and attitudes. In Texas, there are two types of jury questionnaires. The standard form, from the Texas Government
Code, 1 is sent to jurors with the jury summons. It asks the jurors basic information including biographical and
demographic data. The second, more useful, type is generally drafted by one or more of the parties in the case and contain
substantive, or more detailed questions about beliefs and experiences. These questions typically include a variety of
potentially relevant topics, for example: any experience a juror has with a product or service at issue; any previous contact
a juror had with the parties or attorney; feelings or impressions a juror has about a particular industry; or feelings and
impressions that a juror has about the legal system. 2 The purpose of providing the jury with an additional questionnaire
is to supplement, and hopefully focus, the jury-selection examination. 3 More specifically, “[e]veryone has biases. Jury
questionnaires are designed to reveal those biases. Voir dire is an opportunity to more fully explore them.” 4 These
questionnaires are especially useful in gleaning information about and revealing the biases of the potential jurors when
the court significantly limits the time for jury selection. They are even more useful if they are answered and returned to
counsel before jury selection because this gives more time to review and use the answers effectively instead of superficially.
The trial court's decisions regarding whether to submit juror questionnaires to venire members--and the content of any
such questionnaires-- are reviewed under an abuse-of-discretion standard. 5 Because a trial court has no obligation or
duty to submit jury questionnaires prepared by counsel to venire members, it does not abuse its discretion by failing to
do so. 6 Appellate relief is available with respect to the trial court's actual submissions of juror questionnaires only if the
trial court acted arbitrarily or unreasonably in doing so. 7
With or without background information on a panel, it is important to tailor at least a few issues for determining the
leaders on the panel.
Identifying and striking leaders.
A strong leader on the jury can be a powerful ally or a powerful enemy. Obviously, if the juror is clearly biased or
prejudiced against you, a challenge for cause is in order. However, assume you identify a strong leader, but he or she
appears neutral--i.e., you are not confident that he will not become a voice opposing you or one of your key issues.
Leaving him or her on the jury poses a significant risk. Peremptory strikes can be used to eliminate that risk. But, far too
often, lawyers (and judges) are focused only on bias and prejudice. It is important for lawyers to use some jury-selection
time for identifying such leaders, and it is important for judges to allow such questions to be asked.
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Multiple leaders left on a jury could cause a different problem. They may cause strife during deliberations and fracture
an otherwise strong verdict (in either direction) because jurors are looking for ways to compromise and quell strong
opinions moving in various directions.
Identifying leaders is not always easy, but some leaders will be obvious. A lawyer or someone who works in a law office
will frequently be viewed by other jurors as a leader. 8 Managers *46 and supervisors frequently see themselves as
leaders and act accordingly. But some leaders will be less obvious. One area to be aware of (and to test during focus
groups) is people with specialized knowledge or experience that is relevant to the case. For example, in an industrialinjury case, a juror who works in the safety department--regardless of her job title--is likely to be viewed as and act as
a leader.
The law.
Challenges for cause are used primarily for removing jurors who demonstrate bias or prejudice. It is best if the juror's own
words demonstrate that bias or prejudice because courts are generally less likely to try to “rehabilitate” a juror who has
expressed his views than a juror who merely answered the lawyer's leading questions on the issue. It is important to learn
the proper techniques for identifying bias and prejudice and then preempting any attempted rehabilitation by opposing
counsel or the court. Sometimes, a juror will admit almost enough for a cause challenge on a particular issue. One thing
to keep in mind is that there are other issues that may get the juror excused. For example, you may be concerned about a
juror on a liability issue, but you are able to get the juror excused because of an unwillingness to award punitive damages
or damages for mental anguish.
Lawyers practicing in Texas state courts must know and understand three important cases regarding jury selection:
1. Cortez ex rel. Estate of Puentes v. HCCI-San Antonio, Inc., 159 S.W.3d 87 (Tex. 2005).
In Cortez, the Supreme Court of Texas considered the issue of whether the trial court abused its discretion in denying
a challenge to a venire member for cause where the venire member had previous experience as an insurance adjuster,
admitted that he would “feel bias” because he had seen “lawsuit abuse ... so many times,” but that he was “willing
to try” to make a decision based on evidence and the law. The Court rejected Cortez's argument that “once a venire
member has expressed bias further questioning is not permitted and the venire member must be excused.” The Court
found this was inconsistent with the general principle that “voir dire examination is largely within the sound discretion
of the trial judge and that broad latitude is allowed for examination.” The Court explained that “[i] f the initial apparent
bias is genuine, further questioning should only reinforce that perception; if it is not, further questioning may prevent an
impartial venire member from being disqualified by mistake ... [W]e do not believe the discretion accorded trial judges
in ruling on challenges for cause is arbitrarily limited in cases involving rehabilitation.”
2. Hyundai Motor Co. v. Vasquez, 189 S.W.3d 743 (Tex. 2006).
A year later, the Court considered a case in which the plaintiff, Vasquez, was involved in a low-speed automobile crash.
During jury selection, the Vasquez's attorney asked venire members whether the fact that a child was not wearing a seat
belt would determine their verdict. Numerous venire members answered that it would. Before the third trial and third
round of jury selection, the judge was concerned that the venire members misunderstood the question to be about the
weight they would give this evidence as opposed to whether they could fairly consider all the evidence. The judge allowed
“general questions about belting” and the venire members' seat-belt habits. The jury found no design defect by Hyundai
and assigned 75% liability to Vasquez. On appeal, the Vasquezes contended the trial court erred in not allowing the
jury-selection questions. The court of appeals held the trial court abused its discretion “because the proposed question
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‘focuses on the ability of the jurors to be fair.”’ The Supreme Court of Texas reversed, holding that this question “isolates
a single fact material to the case ...” and,
seeks to identify those jurors who agree that the one fact overcomes all others. As reasonable jurors,
however, it is within their province to so conclude. The question thus asks about the jurors' opinion about
the strength of this evidence, and does not cull out any external bias or prejudice.

Furthermore, the Court explained that couching the question in terms of an inquiry of a venire member's preconceived
bias does not alter the basic substance of the question. “The substance of a question, not its form, determines whether it
probes for prejudices or previews a probable verdict. The trial court in this case reasonably could have concluded that
the substance of the proposed question ... sought to test the weight jurors would place on the relevant fact that [plaintiff]
was not wearing a seat belt at the time of the accident.”
3. In re Commitment of Hill, 34 S.W.3d 226 (Tex. 2011).
In 2011, the Court decided In re Commitment of Hill, in which the State of Texas sought to prove that Hill was a repeat
sexually violent offender and suffered from a behavioral abnormality which made him likely to engage in a predatory
act of sexual violence. Much of the evidence dealt with *47 Hill's sexual history, including sexual activity with other
male inmates, which formed the basis of the State's expert witness's conclusion that Hill suffered from a behavioral
abnormality. During jury selection, Hill's attorney asked potential jurors if they could be impartial to a homosexual;
several jurors said they could not. The court limited questions about Hill's homosexuality and two prior sexual offenses.
The jury found that Hill met the statutory criteria; the court of appeals affirmed. The Supreme Court of Texas reversed
and remanded for new trial, explaining the elements of this case involved Hill's sexual history so the trial court's refusal to
allow the jury-selection questions interfered with Hill's ability to discover potential jurors' biases so that he could strike
them for cause or intelligently use his preemptory challenges.
The Court has stated multiple times that trial courts are to allow lawyers “broad latitude” to conduct jury selection so that
lawyers may “discover any bias or prejudice by the potential jurors so that peremptory challenges may be intelligently
exercised.” 9 The Court also has stated that trial courts are given broad discretion to regulate jury selection. 10
There is an inherent conflict, though, between a lawyer's “broad latitude” to conduct jury selection and a trial court's
broad discretion to regulate jury selection. Effectively, a lawyer's broad latitude to conduct jury selection is only as
broad as the trial court, in its reasonable exercise of its discretion to regulate jury selection, permits. This is because
any successful challenge of a trial court's restrictions upon a lawyer's “broad latitude” to conduct jury selection would
require the lawyer to convince the appellate court that the trial court's restrictions were arbitrary or unreasonable. This
inherent conflict is illustrated as follows:
Refusals to allow lines of questioning during voir dire are reviewed under an abuse of discretion standard.
However the proper discretion inquiry turns on the propriety of the question: “a court abuses its discretion
when its denial of the right to ask a proper question prevents determination of whether grounds exist to
challenge for cause or denies intelligent use of preemptory challenges.” 11

When a trial court erroneously allows a commitment question to be asked, the appellate courts look for potential harm
by focusing on whether “the jury or specific juror was ‘poisoned’ by the ... improper commitment questions on a legal
issue or fact that was important to the determination of the verdict or sentence.” 12 Among the factors described are:
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1. whether the questions were unambiguously improper;

2. how many of the venire members agreed to commit themselves to a specific course of action;

3. whether the venire members who agreed to commit themselves actually served on the jury;

4. whether the party used peremptory challenges to eliminate any or all venire members who had committed
themselves;

5. whether the party exhausted all of its peremptory challenges on those venire members and requested
additional peremptory challenges to compensate for its use on improperly committed venire members;

6. whether the party timely asserted that a named objectionable venire member actually served on the jury
because the party had to waste strikes on the improperly committed venire members; and

7. whether there is a reasonable likelihood that the jury's verdict or course of action in reaching a verdict
was substantially affected by the improper commitment questioning. 13

If a venire member has expressed equivocal bias, as opposed to unequivocal bias, he or she may be “rehabilitated.” 14
Rehabilitation involves further questioning of a venire member who expressed an equivocal bias. 15 This is allowed
because biased responses may be the result of leading questions, confusion, misunderstanding, ignorance of the law, or
merely loose words.
If a venire member unequivocally expresses bias, he or she is disqualified as a matter of law. 16 The trial court has
no discretion to decide whether to strike this potential juror. However, trial courts have the discretion to strike venire
members for cause when bias or prejudice is not established as a matter of law. 17 A trial court does not abuse its
discretion by refusing to strike a juror who expresses bias when the juror is “rehabilitated.”
It is imperative to also discuss the burden of proof during jury selection. Television and the internet have formed the
foundation for many potential jurors to decide what the burden of proof requires.
Peremptory challenges are used for two purposes. First, a peremptory challenge is your back-up plan if the court refuses
to grant a challenge for cause. Second, and equally important, is that peremptory challenges allow you to remove jurors
who create too much risk for you--such as a strong leader with whom you are not comfortable regarding key issues.
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*48 In 2015, in a condemnation case, the Fourteenth Court of Appeals reversed a judgment because the “trial court
refused to allow the State's attorney to ask potential jurors ‘whether anybody believes that the State lowballs,’ and told
the attorney that if she asked the question, then the trial court probably would hold her in contempt.” 18 Focusing on
the ability to intelligently exercise peremptory strikes, the Fourteenth Court found:
Because the State was denied the opportunity to intelligently exercise its peremptory strikes and to discover
whether any prospective juror was subject to a challenge for cause based on a preconception that the State
undervalues property, we conclude that the State was denied the right to trial by a fair and impartial jury.
This constitutes harmful error ....

It is therefore impossible to know whether, if this line of inquiry had been permitted, any additional
jurors would have been challenged for cause or been removed from the panel through the State's use of a
peremptory strike. 19

Similarly, in 2014, in an appeal of an order of commitment of a “sexually violent predator,” the Beaumont Court of
Appeals reversed the trial court because the court “prevented Smith's attorney from obtaining information relevant to
whether prospective jurors had a general racial bias that related to the question concerning perceptions about recidivism,
the trial court prevented Smith's attorney from being able to intelligently exercise Smith's peremptory strikes and
prevented Smith from discovering which prospective jurors Smith should challenge for cause” when Smith's attorney
attempted to ask “Who thinks that African Americans are more likely to commit crimes than white people?” 20
Focus groups.
Proper use of focus groups before trial can provide two very important benefits. First, focus groups can help identify the
experiences, beliefs, and attitudes that are toxic to your case--as to parties or issues. Second, focus groups will allow you
to practice and test your jury-selection questions, as well as other parts of your presentation such as opening statements.
With respect to important issues, jurors are sometimes reluctant to say how they really feel. Sometimes, they give the
answer they believe you want: particularly if the choice is to say that they are fair rather than to admit bias or prejudice.
For example, assume you represent a company with a negative image. While some jurors may openly admit a bias or
prejudice against your client, many will not want to do so. One way to get around this is to ask questions indirectly: “Some
people have negative feelings about my client and other similar companies. Why do you think they have those feelings or
say such things?” Using focus groups allows you to test whether such questions will give you the information you need.
Focus groups also allow you to practice your jury selection-questions for substance and timing. Some questions,
particularly closed-ended or leading questions, may not lead jurors to talk openly or provide much information. It is
better to discover this in a focus group than at trial. You also need to know whether you can get to all of your important
questions during the allotted time. It is better to find a problem before beginning jury selection so you can change the
order or delete some of your questions.
Finally, some questions may produce the wrong result. Jurors will sometimes answer questions one way and act a
different way after hearing the evidence. If the jury-selection questions are not properly tested you can end up striking
a juror that may actually be good for your case.
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Developing a relationship with the panel.
Not everything during jury selection is directly related to establishing strikes. The first time an attorney stands up to
speak to a panel, he is tasked with making a good first impression on the jury. Things the lawyer says later will oftentimes
be filtered through the lens the panel (both collectively and individually) forms during jury selection. Frequently, a line of
questioning may be designed to both help develop a relationship and in determining strikes: especially peremptory strikes.
People much smarter than I have said that a jury, like we will have in this case, is the “conscience of the
community”--that what you do here today will dictate standards within our community--does anyone have
trouble taking on such an awesome responsibility?

This question paraphrases a quote by U.S. Supreme Court Justice Tom C. Clark andis found on the Texas Courts' Juror
Information website, 21 but it could draw an objection that it invokes the Golden Rule or has nothing to do with the
facts of the case. 22 However, questions like this help determine some of the attitudes of a panel without asking specific
questions about bias or prejudice. They also help a *49 lawyer establish a sense of community with the panel that
hopefully will permeate into deliberations.
Some folks believe that jury trials are important in our society for resolving disputes between people or
companies. Others feel that trials are a waste of time and money. How many lean toward those folks who
believe that trials are a waste of time and money?

Questions like this are also important, especially in a personal-injury lawsuit. Just like the previous question, though,
a question like this may not be “relevant” to the facts of the particular case and likely will not produce many cause
challenges; this is a question that helps a lawyer intelligently exercise peremptory strikes.
In addition to the thousand other things a lawyer conducting jury selection has to think about, contemplating how to
make a good first impression--and especially how not to make a bad first impression--must always be at the top of the list.
This is why it is always a good idea to find one or two other people to help with jury selection, whether it is other attorneys
in the same office or friends who are willing to keep track of panel responses (verbal and nonverbal) so the questioning
attorney can focus on eliciting as much information as possible without looking hurried, distracted, or disorganized.
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William G. Hagans is also a trial lawyer at Hagans Montgomery & Rustay, P.C. His practice focuses on complex commercial
and serious personal injury cases. He is a former co-chair of the HBA Professionalism Committee and serves on the Executive
Committee of the Houston chapter of JDRF.
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SOL -- Sole Practitioner Issues
Jury selection is a very serious matter, one of the most critical parts of the trial process. What makes it particularly a
challenge is that most in the venire appear as if they would rather be anywhere else and try to avoid the process through
fabricated stories or feigned biases. How many times as an attorney have you been asked: “What do I say to get out of
jury duty?” My response: “Serve. It will be an experience of a lifetime that you will never forget, and you will appreciate
your rights and the American justice system a whole lot more than before.”
Although the vast majority of cases settle, jury trials still usurp most of a trial lawyer's time and energy because every
case must be prepared as if it were heading to trial. Even if the case settles on the courthouse steps before you begin
opening statements, you maximize what is due your client by preparing as if you will be waiting for that verdict.
ROLE OF THE JURY
The role of the jury as the sine qua non of a society's justice system has been observed as far back as the fifth century
BCE. At that time the Greek dramatist Aeschylus' Oresteia was first presented on an Athenian stage detailing a series of
bloody vengeance killings to illustrate, in part, the prime role of the jury in lawbased society. I have had the opportunity
in the past year to “try” Socrates and Orestes in mock trials, and it is most interesting to compare the role of the juror
then and today.
*16 Fast-forward to today and the critical function of juries is on display every day, in the courthouse and in the news.
And while the jury's function as fact finder remains the same, the procedures employed to select and communicate with
jurors has undergone much change.
The purpose of voir dire is to ensure the selection of an impartial panel of jurors free from bias or prejudice. This
purpose is achieved by allowing attorneys to gather enough information to adequately address challenges for cause and
peremptory strikes.
The scope and time allowed for examination rest within the sound discretion of the trial court. Moreover, the trial court
possesses great latitude in deciding what questions the court and the attorneys may ask during voir dire. In Illinois,
the standard on review for finding an abuse of the court's discretion in limiting the scope or time for voir dire is very
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high and is found only where the record reveals the trial court's conduct “thwarted the selection of a fair and impartial
jury” (People v. Terrell, 185 Ill. 2d 467, 484 (1998)).
It has been said that you will not win a case in voir dire, but you can lose one there. For the plaintiff's attorney, voir dire's
main function is to collect information. Properly gathering information reduces the chance of a biased jury as you have
worked to reveal jurors' attitudes and perspectives on relevant themes or facts. This is done through verbal questions
and written questionnaires. Voir dire should also be used to introduce the potential jurors to the facts and themes of the
case, as well as provide information about their role in the process.
“DE-SELECTION” OF JURORS
I have long said that the “jury selection” is a misnomer for what goes on during voir dire. It is really “jury de-selection.”
You are trying to get rid of the most obviously “bad” people who cannot identify with your client, with your case, or
with you. The time and questioning are limited, so it takes practice and a certain sixth sense, and you cannot always
be right. People can present themselves differently in the beginning than they wind up being at the end, but you have
to trust your gut.
INFORMATION COLLECTION
First, your jury should reflect your plaintiff. In order to evaluate jurors, it is helpful to create your ideal juror based on
the specific facts of your case and then seek them out during voir dire. If the case warrants it, hire a jury consultant to
provide some guidance.
The greatest change in jury selection since I began practicing, and certainly in the last decade, has been the evolution
of the Internet. Jurors and potential jurors have long been told not to read newspapers or watch television in a highprofile case. Now people want to know everything from the web: the latest news, medical advice, how to cook a turkey,
maybe even a search on one of the parties or the incident involved in your case. Ensuring that jurors are staying away
from the Internet and remaining fair is a challenge of the 21st century, thereby enhancing the need to educate jurors
that their verdict relies on evidence that is vetted in the courtroom, not on misinformation or misconceptions they may
find elsewhere.
Perhaps the most recent change has been the ABA Standing Committee on Ethics and Professional Responsibility's
Formal Opinion 466, which allows lawyers to scour jurors' social media sites to see if they are posting anything themselves
while they are involved in a trial. Perhaps it may even be considered a responsibility of the attorney to monitor each
juror's Facebook, Twitter, LinkedIn, blogging, and other social media accounts to ensure that opinions aren't being
formed before all the evidence is in. If a person in voir dire or on a jury makes a comment on the veracity of a witness,
on the status of the proceedings, or on the likeability of a lawyer, it immediately needs to be brought to the attention of
the judge as possible misconduct on the part of the juror. Finding it afterward and taking the issue up on appeal may
lead to undesirable results, not to mention lengthening the process. Still, this doesn't mean that a lawyer or someone at
the firm should “friend” or “follow” jurors or potential jurors. That is crossing the line.
JUROR QUESTIONNAIRES
Juror questionnaires help attorneys faced with limited time during voir dire to elicit background information for potential
jurors. The use of juror questionnaires also allows the plaintiff's attorney to identify bias before the beginning of oral
questioning. Questionnaires get the process started; they help jurors become more engaged in the voir dire process, and
the questions coax answers from the jurors through a mechanism that is more cognizant of the sensitivity inherent in
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some of the personal questions they pose. Furthermore, attorneys do not have to spend any time asking questions about
jurors' backgrounds and general interests; these questions are more appropriate for a written response.
In my experience, questionnaires are typically one to two pages long and query the jurors' background (age,
*17 employment, race, education, marital status, children), experiences (hobbies, source of news, membership to
organizations), opinions (the willingness of the jurors to return a verdict awarding substantial damages), and some
specific case-related issues (unsatisfactory experiences with relevant entities, prior lawsuits). The trial of former Illinois
Governor George Ryan was appealed, in part, on two jurors' neglecting to mention previous arrest records on their
questionnaires. After ten days of deliberations, both were tossed from the jury; U.S. District Judge Rebecca Pallmeyer
replaced them with alternates and told the reconstituted jury to start deliberations over on all charges of racketeering
and fraud. The former governor was convicted and sentenced to prison for six and a half years.
On the civil side, the issue of jury selection brings to mind a month-long trial that I conducted in what was considered
the most highly publicized civil case out of Chicago's courts; it involved an internationally acclaimed violinist whose
violin and other bags were caught in train doors. She was dragged for nearly 300 feet by the commuter train that ran her
over. She survived. After a $29.6 million verdict, the defense attorneys raised the issue of an elderly juror who failed to
mention a personal injury lawsuit that had been filed by her lawyer on her behalf just a few months before jury selection;
the juror said she was unaware of this minor case because of the death of her long-time husband and her struggle with
English, which was her second language. The judge in my case called this juror and the foreperson into chambers for a
discussion. On appeal, it was found that she was no more vocal than any other juror, that she never raised the issue of
her accident during deliberations, and that it did not impact the jury or the verdict. The verdict was upheld.
Most judges allow questionnaires, and this certainly is preferable because you can elicit a great deal more information
from those who are reticent to convey their opinions or private information to the public. If a judge initially refuses
to allow a questionnaire, the lawyer should explicitly request of the judge that one be allowed. In many instances in
federal court, judges themselves may conduct quite a bit of the voir dire, but they generally leave a great deal of room
for supplemental questioning either through sidebars or other methods so that a full and fair questioning takes place.
In another case of mine, a state trial judge limited juror questioning to 20 minutes per side, and on appeal the case was
reversed because this simply wasn't sufficient time to get all the information needed to determine if each juror could be
fair and impartial.
Open-ended questions are particularly useful for providing more information. (“How do you feel about individuals being
held responsible for their conduct?” “Is there anything else you feel the parties should know about you?” “What do
you do at work?”) Learn their social activities, experiences, and opinions. Even body language can be telling. Get them
talking. Build a rapport. Learn how they process information.
Lawyers can't ask about religion, and a recent Ninth Circuit opinion found that sexual orientation cannot be the sole
basis to exclude a potential juror (SmithKline Beecham Corp. v. Abbott Laboratories, 740 F.3d 471 (9th Cir. 2014)). This
opinion extended the 1986 ruling in Batson v. Kentucky (476 U.S. 79 (1986)) that held that lawyers can't strike potential
jurors solely because of their race; the ruling already had been extended to gender in 1994. Judge Stephen Reinhardt for
the Ninth Circuit wrote, “Strikes exercised on the basis of sexual orientation continue this deplorable tradition of treating
gays and lesbians as undeserving of participation in our nation's most cherished rites and rituals.” The Ninth Circuit case
involved an antitrust trial involving pricing for an HIV medication. After only five questions, a lawyer used a preemptory
challenge to remove a potential juror who spoke of his male partner and “failed to question him meaningfully about his
impartiality or potential biases.” The case conflicts with a 2005 Eighth Circuit case that said, “we doubt Batson and its
progeny extend constitutional protection to the sexual orientations of venire persons ...” (U.S. v. Blaylock, 421 F.3d 758
(8th Cir. 2005)). This conflict between the circuits now sets up a ripe challenge for the U.S. Supreme Court to make a
final determination on this matter.
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DISRESPECT OF THE JURY SYSTEM
Several cases have been in the news in recent months that continue to raise concern about how the public does not take
jury selection seriously. A young couple from northeastern Pennsylvania learned the hard way. Tina Keller apparently
was running late to work one day and asked her fiancé to fill out a jury summons of about 40 questions that she had
received. Drayke Jacobs-Van-Tol decided to be “humorous” in his approach and responded to questions such as ““How
many children do you have” with answers like “none survived the abortions” and another question about where she had
lived in the last decade with “The NSA knows everything. Ask them.” The questionnaire was filled with profanity, racial
slurs, and other crude language.
The 25-year-old woman and her 23-year-old fiancé apologized when they received a contempt citation and were called
into court for an appearance on February 19, 2014, in Lackawanna County. Judge Vito Geroulo in Scranton called the
form the most “intentionally disrespectful” he had ever seen and told them he could have them jailed. Before they left,
Keller filled out a jury summons appropriately.
*18 QUESTIONING OF VENIRE DEPENDS ON THE JUDGE
Questionnaires are of no use when the judge will not allow them, so be sure to do your homework on the judge. Try
to get copies of any blank questionnaire allowed by the judge in past trials. Confer with opposing counsel regarding
the questionnaire and try to reach agreement about all proposed questions. Be sure to have the jurors complete the
questionnaire before being orally questioned on voir dire. Do not forget to ask the judge how much time will be permitted
for review of the completed questionnaires. This time, in my experience, is usually quite limited, so it is mandatory that
you have co-counsel review the information with you. Remember that the jurors' answers are merely the beginning point
of your information gathering relative to each individual. You must expand on their answers with additional questions
to confirm or dispel the perception you have of them based on their written answers.
These questionnaires hold their value throughout trial. After you have selected a jury, build profiles of each juror based
on his or her questionnaire, paying attention to topics and values that could connect your client with each juror. This
may also be a good time to introduce the standard required and explain in simple language what “preponderance of the
evidence” means or “beyond a reasonable doubt,” which may not be as clear-cut as it appears on CSI shows.
By contrast, gathering of selfauthored data points describing each juror is not the only goal of voir dire. This time is an
opportunity for you to begin interacting with and educating the jury while observing their dynamic physical and verbal
responses coupled naturally. Oftentimes, the body language and delivery of a juror's answer to a question are just as
revealing as the message's content. Similarly, rapport building is vital at this point in a trial. Use this time to talk to the
jury and become familiar with one another.
ACTING ON INFORMATION
It is critical that the plaintiff's attorney probe the attitudes and perceptions of the potential jurors relative to the issues
and parties in the case as these have a direct influence on verdicts and awards. Methodical use of challenges, peremptory
and for cause, is the plaintiff attorney's most useful tool for purging biases from the venire during voir dire.
Although jurisdictions vary, in Illinois each party is entitled to up to five peremptory challenges where an attorney
can strike a juror without cause and with certain additional peremptory challenges being allocated in the event there is
more than one party on any side, per statute (735 ILCS 5/2-1106). In the federal system, each party is entitled to three
peremptory challenges (28 U.S.C. §1870).
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Practically speaking, use your peremptory challenges sparingly, trying not to run out before the other side and saving
them for dangerous jurors. The most dangerous jurors are those you believe would be unfair to your case while also
having the potential to assume a leadership role in deliberations. Rather than using a challenge of your own, seek first
to establish that the juror should be excused for cause.
BUILDING RAPPORT WITH THE JURY FROM THE START
Voir dire is where you make your first impression with the jury, and credibility is key. Coming across as professional and
prepared goes a long way toward establishing your credibility. This means your command of the process has a direct
impact on your impression. To this end, have a full understanding of how your judge conducts voir dire. Ask around,
use local bar associations and your local trial lawyers association to develop that understanding. And it is always a good
idea to acknowledge the jury's time and service on the case. I mention it briefly at the beginning, but I always do so in
my closing arguments. Although some lawyers may view it as pandering, I always acknowledge that members of the jury
are taking time out of their lives and commend them for it. Jobs, kids at home, sick loved ones to take care of, lots of
important personal issues are going on in their lives, but they take the time to fulfill the most vital role in the justice
system serving as jurors, and they deserve thanks.
ETHICS IN VOIR DIRE
Above all, your handling of voir dire must strictly adhere to the ethical canons of our profession. ABA Model Rule
3.5, Impartiality and Decorum of the Tribunal, prohibits a lawyer from seeking “to influence ... a juror [or] prospective
juror ... by means prohibited by law” (§§ (a)). Also implicated is ABA Model Rule 8.4, Misconduct, prohibiting lawyers
from engaging “in conduct that is prejudicial to the administration of justice” (§§ (d)). ABA Rule 8.3(a), Reporting
Professional Misconduct, requires reporting where a “lawyer ... knows that another lawyer has committed a violation
of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty ....” (§§(a)). With that
in mind you ought not, but may still, be tempted to introduce tangentially the issues or themes of your case during voir
dire because of its utility in exposing bias, but any argumentation is sure to draw the attention of counsel, or worse, an
objection. This could easily stain the jury's impression of you at the beginning of the trial by eroding your credibility.

Footnotes
a1

Robert A. Clifford (rac@cliffordlaw.com) is Senior Partner at Clifford Law Offices in Chicago, Illinois. He is in his third and
final term as the Illinois Delegate to the ABA House of Delegates and was Chair of the ABA Section of Litigation, 2001-2002.
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Effective Techniques
Of Jury Selection
And Jury Argument in

PERSONAL INJURY CASES
By

JOHN

L. HILL of Houston

Though occurring usually days apart in
point of time in the trial of the average
personal injury case, it has always seemed
to me that ihe selection of and the arguments to a jury are intimately connected.
Not only is the selection procedure more
effective when counsel performs it with
one eye cocked toward the jury arguments to come later, but also the execution of the jury argument itself will meet
with a better jury reception when couched
at least partially in terms of predicates
previously laid during the voir dire examination.

We are, then, in the final analysis
appealing to the jury for a verdict and,
while our entire conduct of ourselves
throughout the trial is to be measured
by the jury in our fight for favor, the two
occasions when we most succeed or fail
is during our voir dire examination and
our jury argument. Thus, it would seem
not improper to group these two subjects
together for the purpose of mentioning
some techniques which may be of some

Lawyers are tried

Additionally, I am persuaded that the
jury selection and jury argument walk
hand in hand in the overall job of salesmanship which every lawyer is attempting to perform in the presentation of his
case. Candor would force us to admit that
we lawyers are trying in our cases to
"sell" ourselves, as well as our client, to
the jury. I think we know that whether we
like it or not, the average juror in some
measure "tries" the lawyers in the case.
In a hard-fought case, counsel who has
created a friendly feeling for himself with
the jury has fortified his chances for
victory for his cause. Opposing lawyers
in the case are trying to sell their work
product, and it is but only reasonable to
start out in the case with the basic assumption that the jury may rather buy
from seller "A" whom they have learned
to like, than seller "B," whose methods
have rubbed them the wrong way.
APRIL 1958

The selection of and the arguments to a jury are
intimately connected, Mr. Hill believes, and walk
hand in hand with the lawyer's overall job in every
presentation-salesmanship.

JOHN L. HILL JR.
A member of the Houston law firm of Hill,
Brown, Kronzer & Abraham, Mr. Hill has practiced law in Houston since his admittance to the
bar in 1947.
He is vice-chairman of the State Bar Grievance
Committee for the 8th district this year, and he
is a past president of the Texas Association of
Plaintiffs' Attorneys. Mr. Hill is a fellow of the
International Academy of Trial Lawyers. He is
a World War II veteran, having served as a
Navy captain in the Atlantic and Pacific theaters.

little value to us in our work along these
lines.
No doubt most of us have seen or conducted ourselves jury examinations which
were tedious, drawn out, monotonous, or
perhaps even provoking and disagreeable.
This has made us come to value even more
the effect upon a jury of an examination
combining the desirable alternatives of
sharpness, diversification, and pleasantness.
General observations

Some general observations which may
assist us toward this latter goal in almost
every case are these:
A. Since jurors generally approach the
voir dire procedure with little or no understanding of its purpose (generally resenting it as extremely inquisitive), it is
good, I think, to tell the panel in the beginning that they will understand that
voir dire is not conducted and the questions are not asked to pry into their personal affairs, or to be inquisitive or to
waste time but rather because the law
makes it the duty of a lawyer acting for
his client to find out from jurors before
they are accepted and sworn, whether
any of them has had any association or
experience or knowledge of the particular
case which might naturally cause them to
lean one way or the other.
You may even elaborate further and
explain to the jury that "strikes" are
available to both sides under the law and
that you owe it to your client to determine if there is any necessity for exercising your privilege to strike (indicating,
of course, your serious doubt that it will
be necessary to eliminate anyone).
B. While, of course, all of the questions put to a particular juror will not be
applicable to all of the others, I think it
is well to bear in mind that the content
of every question and the manner of your
222

asking it is going to be watched by the
entire panel, and, in fact, should be designed with this result in mind.
If we calculate the probable impression
our particular questions to a particular
juror may have upon the rest, we may be
able to "educate" the entire panel through
the skillful examination of one juror, and
to the contrary we can very well alienate
an entire panel by the inept questioning
of a single juror.
Group questions

C. It is not necessarily wise to extensively question each juror. Many of
your questions can be asked the panel as
a whole to avoid repetition. Examples are
(a) knowledge of facts, (b) knowledge
of parties, (c) knowledge of lawyers, (d)
knowledge of witnesses, (e) any legal or
medical training, (f) previous jury service, (g) previous participation in lawsuit.
Too, you may find it psychologically advantageous to quickly pass on some jurors
while with others you will desire more
extensive questioning.
D. Having all your general questions
written down or committed to memory
will prove helpful. Always try to move
forward as fast as possible because that
is more calculated to maintain attention
and not tire the jury. Jurors think lawyers waste time anyway, and this will be
one way of trying to offset that impression. You will be further aided in this regard by having a colleague available to do
the "note taking" where possible.
Strongest point emphasized

E. By your every word and manner
from the very beginning of your examination you should attempt to transmit the
thought to the jury that you are personally convinced of the justice of your client's case. Your best and strongest point
should be placed before the jury at an
early time.
The following will serve to illustrate
what I mean:
"Ladies and Gentlemen, the defendant's
truck was completely on the wrong side of
the road when it struck my client's
vehicle."
"Ladies and Gentlemen, the evidence
will clearly show in this case that the
(Continued on page 249)
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Judge Sharp Memorialized
Legal profession pays tribute to the late John H. Sharp in
special ceremony of Supreme Court of Texas on March 29
Lawyers, judges, friends and associates
of the late John H. Sharp attended a special session of the Supreme Court of Texas
in Austin March 29 called to honor the
late Supreme Court justice.
Judge Sharp died Nov. 20, 1957. He had
retired in 1953 after serving on the court
22 years. He was a practicing attorney at
Ennis when former Governor Dan Moody
appointed him in 1929 to the Supreme
Court Commission of Appeals. He served
on the Commission until the court was
enlarged to nine justices, and he was subsequently elected to the court.
Speakers named

Supreme Court Chief Justice John E.
Hickman designated State Bar President
Virgil T. Seaberry to conduct the memorial service.
Speakers included former Governor
Moody, District Judge A. R. Stout of
Waxahachie and Ira Butler of Fort Worth,
who is chairman of the State Board of
Law Examiners.
Associate Justice Meade F. Griffin of
the Supreme Court responded from the
bench, and Chief Justice Hickman closed
the ceremony.
Family present

Mrs. Sharp, the former Eula L. King,
and daughters Mrs. C. N. Avery Jr. of
Austin and Mrs. T. D. Anderson of Houston attended. Also attending was Judge
Sharp's nephew and law partner at Ennis,
Archie D. Gray, now vice-president and
general counsel of Gulf Oil Corporation,
with headquarters in Pittsburgh, Pa.

Speakers at the Supreme Court ceremony honoring the late Justice John H. Sharp are pictured
here. Above. from left. are State Bar President
Virgil T. Seaberry of Eastland; Ira Butler of Fort
Worth, chairman of the State Board of Law Examiners; and District Judge A. R. Stout of Waxahachie. Below, from left, are Supreme Court Justice Meade F. Griffin. Chief Justice John E. Hickman, and Dan Moody of Austin.

Opening the ceremony, State Bar President Seaberry recalled that Judge Sharp
served on the Supreme Court for almost
a quarter of a century.
"Otherwise measured," Mr. Seaberry
said, "this period of time covers eighty
per cent of the Hoover administration and
the entire five terms in the office of Mr.
Roosevelt and Mr. Truman. Probably in
world terms, these were the most important and far-reaching of any similar period in all recorded history.
"During this period, the court faced
new problems, new cases, new issues, new
ideologies. With his associates, Judge
Sharp met these new responsibilities with
learning, common sense, vision and cour(Continued on page 259)

Law Day USA
Governor Price Daniel has signed a
proclamation designating May 1 as "Law
Day" in Texas, joining the national observance of "Law Day USA" proclaimed
by President Eisenhower.
All over Texas lawyers will make talks
before schools and colleges, and before
civic, fraternal, religious and other organizations. Their talks will focus public attention on the role which law has played
in the nation's growth and progress and
which it occupies in the daily lives of all
Americans.
Spearheading the observance in Texas
is the State Bar Public Information Committee. The committee has distributed a
compact handbook of information to all
185 local bar associations in the state. The
book contains program suggestions, suggested proclamation forms for mayors,
reference sources for "Law Day USA,"
list of available speakers, films and recordings, publicity suggestions and key
events in the growth of the American
legal system.
Many of the state's law schools are
also participating in the observance.

Law Day at Texas
At the University of Texas Law School,
the observance will be combined with the
sixth annual Law Day on April 25.
Three prominent speakers are scheduled
to address students and graduates of the
Law School. They are Robert B. Anderson,
Secretary of the Treasury, who graduated
from the University Law School in 1932
with highest honors; Judge Walter V.
Shaefer of the Supreme Court of Illinois;
and Judge W. St. John Garwood of the
Supreme Court of Texas.
Chas. I. Francis, Houston attorney, will
be recognized as the outstanding alumnus
of the past year. He is a graduate of the
class of 1917.
The Supreme Court of Texas will judge
the moot court finals, and law students
will receive recognition and awards for
their work.
Taylor Nichols and Dick Jones are cochairmen of Law Day. They have announced that the day will close with the

"Assault and Flattery" show in Townes
Hall, followed by the Barristers' Ball.

Law Day at SMU
General Charles L. Decker, Deputy
Judge Advocate General of the Army in
charge of international legal matters, will
address the Law Day assembly May 1 at
Southern M e t h o d i s t University Law
School.
General Decker's topic will be "The
Rule of Law."
Senior law students will address the assemblies of the various high schools in
Dallas, stressing the importance of the
rule of law as the foundation of our governmental and social systems.

Law Day at Houston
The College of Law at the University of
Houston has planned its Law Day celebration for May 10.
Dean Newell H. Blakely has announced
that members of the Student Bar Association will speak to other campus organizations on Law Day topics.

Texas Southern
Law Day was celebrated at Texas Southern University in Houston in connection
with a three-day institute on Municipal
Government.

President's Statement
In the foreword of the Law Day booklet distributed by the State Bar Public
Information Committee, State Bar President Virgil T. Seaberry comments:
"The importance, the supremacy and
the protection of the law should be told
and emphasized to laymen everywhere. I
urge each of our state's local bar associations to devote one or more programs and
activities to this observance; and to enlist
the cooperation of local civic and school
organizations in conducting programs
which will emphasize Law Day USA."
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Personal Injury Cases-Hill
(Continued from page 222)

defendant ran right through a stop sign
and collided with my client's car."
"Ladies and Gentlemen, photograph
pictures taken shortly after this accident occurred will show conclusively that
my client was completely upon the shoulder of the road when struck by the defendant."
"Ladies and Gentlemen, disinterested
eye witnesses in this case will testify-."
"Ladies and Gentlemen, my client was
a mere passenger in an automobile at the
time the collision occurred."
Though these illustrations are illustrative for the plaintiff, the approach is obviously just as available for the defense.
Candor advised

F. You should use complete candor and
fairness before the jury. Do not attempt
to conceal from the jury a discreditable
or disturbing fact which you know or
should know will be brought out and exploited by the other side. The best time
to do this is in the very beginning.
A good example of this is where you
know that your client or your driver had
been drinking at the time of the collision.
Or, perhaps, where there is some moral
stain on the plaintiff, such as engaging
in criminal activities or having been convicted on prior occasions of a felony. Other illustrations are such matters as where
your client has had a serious previous injury or illness.

for victory. I believe in singing this song
loud, long, and as often as good practice
will permit.
Let me give you an illustration from
the plaintiff's standpoint. I confess, before
giving the illustration, that it is an exaggerated and overstated example. Undoubtedly, most defense counsel would object
to some portions of it as unduly argumentative. Believing though as I do that
our trial courts should, on voir dire, give
counsel on either side a pretty wide latitude in laying their basic contentions before the jury, I believe the following general approach should be permitted in a
case of mutilating, disfiguring injuries
where the mental anguish feature far outweighs the loss of earnings and physical
pain.
"Ladies and Gentlemen: We are about to begin the trial of a lawsuit involving $165,000. It
is, I think you will agree when you have heard
the case, a very important matter involving very
significant points of law and facts. The litigation involves matters of the most extreme importance to my client, and she trusts that when
you have heard the case that you will share
her concern over the things that have happened
to her and do the only last thing left to be done
-compensate her.

"Ladies and Gentlemen-this is a case where

Mrs. Virginia Seaberry, of 1101 Waxahachie
Street, Houston, Texas, seeks compensation from
the Heavy Haulers, Trucklines of Laredo, in

what she says is the fair, reasonable and con-

servative amount of $165,000.
"As her counsel, she has asked that I make
it perfectly clear to you in the beginning that she
is seeking $165,000-and not some lesser sum.

This is not a case where the lawyers have sued

for the moon, hoping to get something less.
"Now, it is my duty to tell you a little something about this claim. You will, of course, un-

Face problem

Go ahead in the beginning and lay the
problem on the line and face up to the
possible strong arguments that may be
made against you, admit their value and
try to invite the jury to give fair consideration to your contentions in spite
of these factors.
We should remember that in each case
there is usually a basic "pitch" or theory
that you intend to emphasize. It is the
strongest string in your bow. It is the
element that represents your best chance
APRIL 1958
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derstand that Mrs. Seaberry can only speak
through me at this point. You will further know,
as intelligent people, that what I now say about
this case is not legal evidence-I am a partisan
-an
advocate I want with all of my being for
my client to win-and you will take my remarks now as our contentions, realizing that
the burden of proving these matters is upon us.
"I ask only of you this-please consider what
I say seriously because it is said in a most
serious vein. Search your deepest heart and mind
in giving me your honest reaction when you
learn what this case is about. And, if you are
taken on this jury, and what I tell you of our
contentions is convincingly backed up by facts
and the law, we ask that you render your verdict in accordance with such facts and law and
let the chips fall where they may.
"Mrs. Seaberry was very critically injured on
June 3, 1955, here in Houston. We believe there
will be no substantial dispute about that. These
injuries will be carefully described for you upon
trial by competent medical specialists. We will
then produce evidence that such bodily injuries
were inflicted upon her by the gross negligence
of one of the defendant's truck drivers. We do
not say he intentionally did it-we know he
would recall the harm if he could-but he was
nonetheless negligent. He may not be a bad man
-but
he had a bad day-and since he was doing
this trucklines' work at the time, we say they
must answer to the public for his actions.
"Now, the law you will take from the Court.
But we now ask you this-If the law of this
State is that in the event someone negligently
injures you, you can seek monetary recompense
at law, do any of you hold any objection to that
law?
"I take it by your silence that that strikes
each of you as a reasonable proposition, and
you would uphold the law.
"But, you may ask-What is the measure
of damages in such a matter. Is there a standard? Is there a mathematical formulae? Is there
an average-a limit-a guide?
"You, of course, could see that if property
were damaged, its value and the amount of
damage could be pretty readily ascertained by
experts. Do experts decide this, or give us any
opinion? The answer is NO-you, and you alone
decide it-but you do have a guide which the
Court will give you.
"(1) Pain and suffering-in past. (2) Pain
and suffering-in future. (3) Mental anguish
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in past. (4) Mental anguish-in future. (5) Lost
earnings in past. (6) Lost earning capacity in
future.
"You can see by that that there is no limit
except the limit of reasonableness and fairness
-and each case is different.
"Now, we want to tell you very frankly our
situation here.
"Grotesque though Virginia's injuries were,
she did not experience great pain because she
was paralyzed for awhile and was under heavy
sedation during most of her convalescent period.
She will probably not have any future pain.
"She lost six months earnings during her hospitalization and rehabilitation program, but she
has been returned to her work. She is a District
Clerk in one of these courts. Her job is elective,
and, if anything, the voters will probably be
more kindly to her because of her disfigurement
and impairment. She can, in spite of her injuries, competently handle her job.
"But, Ladies and Gentlemen, we stand on the
following very unpleasant, but we claim nonetheless true facts as our contentions:
"1. She has been rendered badly disfigured
around her nose, mouth and left eye.
"2. She is extremely embarrassed and sensitive
about her looks when she is with others-In
this connection, we will show you photographs
and offer witnesses as to her extreme good looks
before this accident. I do not refer to it for
unkindness and to embellish the matter-but I
think her condition as to that is obvious to you
as she sits before you.
"3. She has suffered a great loss of interest in
life and in many of the activities of life.
"4. Her present condition is a source of despondency and dejection to her, and has involved
a definite personality change, according to the
folks who knew her well before this tragedy.
"5. Her horizon of social living has been cut
down to a low ebb-her social intercourse with
her friends has become more limited-her desire
to follow many forms of pleasurable pursuits
outside of her work has gradually fallen away.
"In short, we say there has been here more
physic and mental injury than physical-and
that as a result the pleasure of living which
comes from a possession of a sense of well-being
has been lost. Moreover, the doctors tell us that
these things are probably permanent.
"So, we are basing the major portion of this
claim on the element of mental anguish and we
want to ask each member of this panel personally-not to commit yourself in advance as to
what you will do-but on this: Can you, if you
feel the evidence justifies it, render such a large
award, mainly on mental anguish alone.
"How do you feel, Mr. Black
"You believe that good health is a valuable
possession, don't you?
"How about you, Mrs. Smith. Mrs. Seaberry,
like yourself, is also a housewife and motherYou can conceive of a physic and mental injury
impairing her value as a mother, can you not,
even though she may be just as physically able
to carry out her physical duties as a housewife
and mother?
"How about you, Mr. Kent-Do you see anything unusual about a wife who was once pretty
feeling sensitive around her husband and others,
if she became disfigured?
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"Well, can we then agree that no one here
will be prejudiced against us because we seek
large damages-and that no one will be moved
by sympathy or outside considerations-but will
base their verdict solely on their belief of whether we have established our case by the evidence
and the law. Thank you."

Turning now to the general question of
intelligently exercising our strikes:
In determining how you will use your
preemptory challenge, we must consider
and weigh many factors. This will always
vary with the individual juror and the
case at hand.
However, there are certain well-recognized considerations which are likely to be
present. The juror's appearance and manner, his reaction to the questions asked
may be of some importance. His age, nationality, and possibly even his religion
may enter into the decision. Manifestations of friendliness or hostility towards
one of the lawyers is something to be
watched for, though I know many lawyers
who can give personal testimony that this
can be very misleading in many instances.
Judgment needed

One very successful defense attorney
has recently said that, in striking his list,
he usually finds himself in the same position he is when he goes to buy a suit
of clothes. It is a question of what he
likes balanced against what he can afford. Just as his budget is a restraining
influence on his taste for clothes, so the
number of strikes available to him never
are as plentiful as jurors he would just
as soon not have. In some measure, then,
our exercising of our preemptory challenges usually comes down to a case of
educated "guess work."

cdWnst, 6 ngra-s
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Incidentally, you will be interested, I
think, in some other observations made
by this gentleman, to-wit, the defendant
in a personal injury suit wants "folks
conservative in nature," "nurses to whom
blood is not a new experience," "embalmers, butchers, and those who are hardboiled and have seen the tough side of
life," "folks of a phlegmatic disposition
and who are niggardly with money and
not easily moved to sympathy," "those
who are frugal and conscientious about
money because they have worked hard for
what they have."
Juror's appearance
In speaking of a juror's appearance, I
know of one railroad attorney who recently was very disconcerted when he first
noticed that one of the selected jurors had
a wooden leg as the man stepped into the
jury box. I was fortunate enough to notice this disability as the juror walked
to his place in court for the voir dire examination but the defendant's counsel
did not. We both later learned that his
unfortunate loss did not result from any
injury, but from a childhood disease. The
case was settled satisfactorily during trial
and I can only guess at what effect this
juror's presence in the jury box had on
defense counsel's thinking.
Careful selection
The occupation and employment of jurors is highly important. Plaintiff's counsel generally prefers middle-class, laboring type of people, and does not ordinarily
prefer employers of labor or men in higher positions who can generally be expected
to be of a defendant's temperament in a
personal injury case. If you have a tremendously strong, plaintiff's case where
the only issue is one of the amount of
damage, perhaps a careful selection of a
man of great means, whom you feel is
basically fair-minded, can ofttimes aid you
in your battle for a substantial judgment.
Generally speaking, men with modest
earning capacities make more desirable
plaintiff jurors from the standpoint of the
liability issues in the case, but we must
recognize that they are used to dealing
in small figures and we should inquire
strongly of them concerning their attitude toward a large award.
TEXAS BAR JOURNAL

Of course, due to their experiences, employees of railroad or insurance companies
must be scrutinized closely by plaintiff's
counsel. Your foreman, superintendent,
and so-called "company man" make better
jurors for the plaintiff in a public liability
case than they usually do in a Workmen's
Compensation case. A truly strong "company man" is generally undesirable in any
kind of a plaintiff case. Of course, it is
axiomatic that we are interested in the
part of town a man lives in because of the
information it usually affords us as to his
economic and social strata.
Of course, any of the above considerations, if considered separately, might be
over-emphasized. They must be all placed
in their proper association with the juror's entire examination. The decision of
whether or not to strike should be made
only after consideration of the completed
picture. In short, an alert juror with an
open mind and without prejudice is what
we are after.
Specific problems

Let me mention some other specific
problems:
The juror's experience on same or similar matters cannot be over-emphasized.
This is especially true from a plaintiff's
standpoint relative to jurors who have
been sued themselves or who have been
witnesses in cases where personal injuries
were involved, or who have been involved
in reporting accidents, or in otherwise adjusting them. It is hard to get clear acceptance of your impression where a man
has already built his own. This is a very
important field of interrogation from a
standpoint of the plaintiff.
On the other side of the proposition,

defense counsel almost always ask the
question of the jury, "Have any of you
gentlemen ever had a claim of your own
before ?"
Ever since the decision in Texas Employers' Insurance Company v. Wade, 197
S. W. 2d 203, this question, I think is
sometimes asked as much in the hope that
the juror with a prior claim will fail to
mention it as to obtain the information
sought.
Prior claim

Particularly in a compensation case, it
is often asserted that if a prospective
juror fails to disclose some prior claim
when the abovementioned question is
posed, the defendant who fails to strike
such juror can have a new trial. I dare
say no juror deliberately falsifies in this
regard, but a surprising number of them
for one reason or the other will fail to
speak up on this question and relate some
prior claim experience they have had.
Unless the plaintiff combats this problem on the spot, he and the court and all
the litigants involved may be wasting
their time trying many cases. The only
way to combat it, it seems to me, is to
take it upon ourselves to impress upon the
jury the full import and importance of
the question, something defense counsel
may not do.
I think you are better off strategically
not even to interrogate on this subject
from the plaintiff's standpoint until the
defendant does so. Then, go back with
strong and pointed questions, letting the
jury know that you are re-interrogating
so vigorously on this matter only because
the defendant raised the point and because
you fear they perhaps do not realize its
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importance. Cajole the jurors if necessary
to force the disclosure of all claims, small
or large.
You will usually always find some who
has failed to disclose some prior claim
experience, and this will assure you of a
qualified jury, and you may even have
been able to point up your opposing counsel's actual lack of interest in the matter
from a "disclosure" standpoint.
Some jurors are shocked by request and
argument for a large verdict. These are
jurors who think in small figures, or who
are unfamiliar with the right to recover
substantial damages for such elements
sustained as suffering and permanent
disability.
Wise procedure

It seems to me that it is wise to advise
the jurors of the fact that you want an
award of large damages from the very beginning of your voir dire examination.
Assume with the jury your liability proof
and suggest such elements of damages as
you think will be included in the court's
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charge. Then you can cover it with the
question of whether they could award
the damages sought if they believe them
proved by the evidence. Could they award
the amount sued for as quickly as they
could a lesser amount is the question
frequently asked.
Concluding this subject, a few elementary reminders:
A. At all times, maintain a friendly
manner.
B. Preface as many of our questions
as possible with the phrases "as you
know" or "of course, you understand" in
order to show as much deference as possible to the juror's intellect.
C. Avoid the use of technical terms
which the juror is not apt to understand.
D. By all means don't embarrass the
juror if he does happen to show an ignorance on certain matters inquired about.
E. Don't be too brilliant, and at all
times be a gentleman.
F. An understatement concerning yourself, your client, or your case can sometimes be a devastating weapon.
In turning our attention to the subject
of jury arguments, I wish to preface my
remarks by stating that some of the cases
in the books will demonstrate that I am
considered no authority on certain supposed jury argument water lines beyond
which you are not to tread. I will, therefore, devote no more time to that general subject than to observe some of the
things that those who know tell us to
avoid.
Forbidden questions

We are not to ask the jury to right a
wrong or punish or rebuke or teach a lesson, or improve public conditions. We are
not to appeal to the jurors personally or
show undue familiarity. We are not to ask
the jurors to put themselves in the shoes
of our client. We are not to discuss evidence which has been ruled out or go outside of the record. We are not to comment
upon our opponent's failure to produce
witnesses.
We are not to inform the jury of the
effect of their answers. We are not to
criticize, censure or abuse opposing counsel or any of the parties or witnesses. We
are not to refer to the fact that liability
insurance may be in the case. We are not
TEXAS BAR JOURNAL

to contrast the wealth or power of the
parties involved.
Let us turn then to some of the things
that we can and should do.
It seems to me that what the average
jury wants from a jury argument is to
have their doubts cleared, convictions
strengthened, the weaknesses of the position that you advocate explained, its
strong points brought out, and correlations established unmistakably. In other
words, they want to be aided in arriving
at a just verdict.
Essential attitude
In attempting to give this aid, we
should be sure that we are honest with
the jury, for they are quick to detect a
phony. We must never violate fundamental principles of right and wrong in our
arguments. We should leave no important
point unanswered. We should face up to
the propositions in the case that are difficult for us to overcome.
This is not always easy to do, but if we
try hard enough we may be able to harmonize everything to the best of our
ability. It is better, I think, to try to get
as much of the evidence as we can into
the channel leading into our side of the
case, rather than trying to oppose it completely. By anticipating our adversary's
argument, we will probably take much
of the sting from it.
We can even sometimes forestall an
argument that seems to be dangerous to
our position by suggesting its weakness in
our opening speech and in asserting that
we are confident that opposing counsel
would not resort to such an argument.
Prime essential
Above all, the prime essential is earnestness and sincerity. This goes for our
voice, our expressions, our gestures and
everything that we say or do. To imitate
or counterfeit a manner or style of speech
perhaps adaptable to another lawyer is,
in my judgment, extremely unwise. To
learn from others is one thing; to mimic
is another. Being ourselves and being
natural is of inestimable value.
I have never been sure that a jury
argument should be approached from the
standpoint of discussing what each witness has testified to without relation to
APRIL 1958

the general picture. Most lawyers adopt
the general picture for discussion and picture the situation as testified to or corroborated by the witnesses.
In other words, the picture rather than
the witnesses is stressed. This is thought
to make the argument more interesting
to the jury and much more easily followed. It is more calculated to produce a
definite impression as to what the significance of the entire controversy is. In
other words, a definite theory of the case
is adopted and the lawyer stays with it.
He fits his witnesses into this pattern.
I think all lawyers recommend a certain
amount of planning in advance of our
argument. Our general outline should be
jotted down. We make such an outline as
best suits our particular mind. In this
connection, I have found the check-off list
to be used between opening and closing
argument is very important and will generally show us how much ground we have
covered.
Complete argument
It seems to me that an opening argument should be a full and complete one
and should cover the case as thoroughly
as possible. The jury will think we are being more fair, for one thing-the law requires it for another.
You avoid the possibility of waiver of
argument by the defendant, and foremost,
the first impressions are hard to erase.
One thing I will specifically mention from
the plaintiff's viewpoint is that we should
always argue for the full amount of the
damages sought in our opening argument
if we have any evidence to justify it at all.
In my opinion we should never omit argument in connection with the instructions
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given by the Court in the charge. Definitions dealing with negligence and due care,
contributory negligence, preponderance of
the evidence, proximate cause, unavoidable accident, sole cause, and so forth,
should be discussed for the jury. If we do
not mention these instructions in at least
some degree we may be sure our opponent
will emphasize our failure when it comes
time for him to speak.
It is perhaps all right to challenge the
other side on certain points in our opening
remarks if we are completely sure of our
grounds. It will at least put the defendant
on the defensive, but again I re-emphasize
that we had better be sure of our ground.
It is never wise to exaggerate, and particularly does that vice render us vulnerable when resorted to in our opening
argument.
Communication important
Above all, I think we should try to forget that we are making a speech. The important thing is to convey our thoughts
and our ideas. It is the thought that we
must get across and not the words. If we
have the thought well in mind, the words
will follow. We should earnestly strive not
to misstate any of the evidence and make
it clear to the jury from the beginning
that if we do so it will be inadvertent.
In general, it has been suggested that
the argument to the jury should consist
of: (1) the introduction; (2) the issues;
(3) the picture of the cause of action;
(4) the corroboration and accumulation
of the witnesses; (5) the opponent's contentions; and (7) the appeal and conclusion.
Subject to variations to meet a particular situation, I am persuaded that this
is a fair guide for our arguments. In the

Wallace
Engraving Co.
Artists-Engravers
Engravers for the
TEXAS BAR JOURNAL

407 Lavaca Street
Austin, Texas

256

introduction, we generally thank the jury
for their attention and consideration and
tell them how appreciative we are for the
careful manner in which they followed the
evidence. We generally reiterate our faith
in the jury.
Review case

Then, it is perhaps well to go back to
the beginning of the trial and tell the jury
that you told them on voir dire examination what you would prove and then
proceed to show them that you have
proved what you promised. Sometimes
plaintiff's counsel adds to this point, "Gentlemen, you promised this crippled man
you would find these issues as we outlined them if he proved them to you from
the evidence. We believed you then and
we believe you now."
In connection with the special issues in
the case, it seems to me that we should
save them for discussion after we have
made our general comments and attempt,
where possible, to intersperse some of our
evidence with our discussion of the issues.
This is analogous to beginning with our
general word picture of what the lawsuit
is all about and then proceeding to intersperse our witnesses as we go along. We
should group our issues for discussion
where possible.
Emphasize testimony

From the plaintiff's standpoint, we
should emphasize the plaintiff's testimony
and show that the plaintiff himself told
us certain things and that he is unimpeached. We naturally want to say everything good about our client that we can
in order to create respect for him as an
individual. Where he has a good record,
we should emphasize his past and comment on the fact that he has been shown
to be worthy of belief. Then we can pass
on to our other witnesses and our documentary evidence. We can follow by hammering on the opponents' contentions and
weaknesses in order to put him on the
defensive.
Our appeal and conclusion is a matter
of personal taste. Of one thing I am convinced in my own mind and that is that
the plaintiff's appeal and conclusion should
be centered around the question of the
damages to be awarded in the case.
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The following is not entirely original
with me and I pass it on as illustrative of
the combined thoughts of many:
"Gentlemen,, you told us during the jury selection that if taken as a juror you would not be
influenced against us because we sued for a large
amount of money. You stated that if the amount
was fair and the evidence supported it, you
would be guided by the evidence. Consider then,
from a cold dollars-and-cents standpoint, the
damages which we have proved in this case.
"Prior to this unfortunate accident Mr. Jones
had been a large wage earner. This record shows
upon its face that these defendants have vigorously investigated this man, and yet they have
brought no proof to indicate his past earnings
are not as he claimed. And, yet, Gentlemen, his
loss of earnings as of this very minute, are already such that his doctor bills for which he
sued are mere drops of water in this great
question of his damages.
"And, then, his lost earnings to date and his
doctor bills are but little when we consider what
this man is faced with for the rest of his life.
We ask you to consider it as a simple horsesense proposition. Consider his age and his life
expectancy and bear in mind that we know that
men these days live to be much older than they
used to. Mr. Jones' loss of earnings projected
over his normal expectancy would within themselves be almost twice the amount of damages
we sue for in this case. But considering it only
on a 20-year basis, his case is more than supported by the evidence.
"Much more important than these considerations is the loss of health to the man, his pain
and his suffering, and the knowledge that he
carries that for the rest of his life he will be
wearing that brace and will be crippled with
the alternative staring him in the face of undergoing an operation which may kill him or stiffen
his back. It takes big men to face such an issue
and I am convinced that we have big men on
this jury.
"They talk about our suing for $100,000. I
have probably made mistakes all along in this
lawsuit, but perhaps the biggest mistake made
was that we did not use for enough. Gentlemen,
can any reasonable and fair man say that the
amount of damages Mr. Jones demands here are
not conservative and fair? If the defense counsel
believes that the demand is unfair, then I ask

him to tell you what he believes the evidence in
this case would warrant.
"This man cannot come back to you in the
future. If you award him his damages on some
compromise basis covering only the next ten
years of his life, he cannot come back in with
his pockets empty at the end of that time and
ask for the damages which you forgot to award
him. This is his day in court and the only time
he can seek his just reward. The judge cannot
add one dime to your verdict.
"I say that when you consider all things, the
age of this man, his prior good health, his earning capacity, the pain he is suffering now and
which he will always suffer, and the anguish
that flows from the knowledge he has that he
will have to go through life in a crippled condition and with shattered nerves. And I don't care
what the doctors brought here by the defense
say about it, this man is a physical wreck, and
he will go through life that way, Gentlemen,
and this is his opportunity to justice. He has
waited for this. I have carried this responsibility
a long time. The responsibility is now yours.
"Gentlemen, just think about it. I don't have
to dwell further on his earnings because you
can take out your own pencil and add it up
yourself. But think what it is worth to a man
to lie in a hospital, trying to straighten his back
with his legs partially paralyzed, suffering intensely day and night, with sedations being given
to ease the pain.
"Then an operation is performed. A piece of
bone is taken out of his leg and welded into his
back so that the man can live. For weeks he is
an extremely sick man. And when he does come
back to himself, you know what he suffers.
"And he didn't get up here and cry about it,
he didn't exaggerate about his pain-I even
brushed over it myself. You have seen him sitting here in the courtroom and you know what
kind of a man he is. He sits there seeing this
situation staring him in the face for the rest
of his life. Gentlemen, if you happen to see him
five, 10 or 20 years from now, unfortunately you
will see him in the same condition.
"Certainly as the years go by he will not get
any better. The pain and suffering alone is incalculable. If he had never earned a penny in
his life, I think he would be entitled to what we
have sued for here just on pain and suffering
alone. Pain and suffering that a man goes
through is just as valuable if not more so than
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any sum that he could earn. My client won't
have relief from pain between 11:59 and 11:60
in the morning; he won't be free from pain between 1:00 and 2:00 in the afternoon. I can't
wave a wand and say 'here' or 'here,' there will
be relief from pain.
His doctors have said to the end of his life
he is going to have pain. There is no break in
the line. 60 seconds in a minute-60 minutes in
an hour-24 hours in a day, 365 days a year31 million seconds a year-continuous, conscious
pain and suffering times 30 years.
"You are asked to evaluate in dollars and
cents what pain and suffering is. What the defense counsel is unwilling to do-you must do.
You've got to answer this question when you go
to the jury room.
"The most valuable possession of a man is his
good health. You and I can go broke in this old
world and if we still have our good health and
a stout heart, we can go back out and make
money over again. I never saw a millionaire
who wouldn't give up every cent he had for
health if he was a cripple or an invalid. It is
the most valued possession in life.
"What would any of us do without our dreams
and hopes for the future? This man's horizon
of living has been cut down to a very low scale.
His hopes and dreams are now greatly limited.
If this was a suit over the destruction of a building, and if the building was worth $100,000 and
lightning struck it and destroyed its value, would
you say the man who owned it was not entitled
to $100,000?
"Are you going to say that property rights
are more sacred than human rights? Was this
man worth $100,000 to himself on August 9,
1949? What is he worth to himself today, or
anybody else? A physical wreck-that's what
he is. I hate to say these things, and goodness
knows I wish and he wishes that they were not
true. But there is no use in our failing to face
the facts any longer.
"Gentlemen, this is his last day in court. We
are asking for plain, ordinary justice. And when
you gentlemen give this man that and sign your
name to that verdict, I am sure you are not
going to cut that award down one penny, because
I know that you realize that if you do so you
are taking money out of his pocket that rightfully belongs to him. I am sure that you are not
going to say that $100,000 is too much for a man
who has gone through a loss such as his loss and
who will suffer and endure the pain and torture
that faces him the rest of his life. He will await
anxiously for that verdict."

Public Relations
(Continued from page 220)

"The public has common sense enough
to know that lawyers are not perfect, for
they are human beings," Mr. Rosson continued, "and I believe the publication of
news about disbarments and reprimands
has a salutary effect on the public.
"It is important, however, that the news

media also tell the reasons why the bar
has such programs."
Cullen Smith of Waco, president of the
State Junior Bar of Texas, discussed "The
Future of Bar Public Relations."
Emphasizing that the legal profession
does not exist to make a livelihood for the
13,000 Texas lawyers, Mr. Smith said the
profession's main purpose is to improve
and preserve our system of justice.
Suggestions made

He suggested several ways in which
lawyers can improve their public relations:
"Stop talking about what the doctors
do. We have a completely different situation.
"Change our individual attitude, don't
criticize each other, improve our actions
in court (both lawyers and judges) and
in public. We need to instill a feeling of
pride in lawyers."
Mr. Smith also suggested that lawyers
can help the law schools to graduate students with a greater esprit de corps, can
help improve the system of bar admission
and perhaps establish a system of apprenticeship for the young lawyer.
"As a group," Mr. Smith continued,
''we can continue our state and local bar
programs, perhaps conduct a workshop
for newly-elected local bar officers, and
publicize the constructive and helpful
services we render."
Activities approved

He closed with a discussion of how a
recent survey in Waco showed overwhelming approval by local lawyers of public
relations activities of the bar association,
and how members of the Waco Bar had
voluntarily requested an increase in local
bar dues to increase public relations activities in the area.
Homa S. Hill of Fort Worth, chairman
of the State Bar Public Information Committee, and Wm. J. Rochelle Jr., Dallas,
vice-chairman, presided over the conference.
A public relations handbook providing
suggested activities for local bar associations was distributed.
Plan now to attend your bar convention.
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Tab 3 – PowerPoint

Jury Selection in
Personal Injury Litigation
T H E B A S I C S A N D T E C H N I Q U E S T O S E L E C T A J U R Y M O R E L I K E LY T O S U P P O R T Y O U R C L I E N T ’ S
POSITION

H N B A 2 0 1 7 A N N UA L C O N F E R E N C E – K A N S A S C I T Y

Jury Selection
Most important part of the trial (some will say)
Who can be a juror?
How do you get potential jurors?
Size of the jury
◦ State courts
◦ Federal courts
Number of alternates

The Judge, Plaintiff, and Defendant
Participate in Jury Selection
Perspective jurors get a number
Judge questions jurors – hardships
◦ Juror may want to discuss issues privately
Judge can restrict time and questioning
Plaintiff goes first. Then Defendants
Counsel can object to opponent’s questions
◦ Common objections during voir dire
◦ Mistrial motions

Jury Challenges
For cause
Peremptory
Batson

Cause Challenges
Parties may challenge any potential juror who would not be fair
Standard for cause challenges in state and federal courts
Number of cause challenges allowed

Peremptory Challenges
Parties are allowed a limited number of peremptory challenges
Challenge based on characteristic that wouldn’t satisfy a cause challenge
How do parties use peremptory challenges? Who goes first? Back stricking?

Batson Challenge
Peremptory challenge may not be based on race.
◦Batson v. Kentucky
How to address a Batson objection

Alternate Jurors
Timing of selection
Number of alternate jurors
May be retained or discharged once deliberations begin

Jury Selection Tactics: Questionnaire and
Outline
Think about voir dire early and often
Consider using a jury questionnaire
Make a voir dire outline
◦ What are the jury issues in this case?
◦ Consider the order of your topics
◦ Can you give a case overview?

Tactics: Effective Questioning
Build rapport
Listen to the jurors. Learn

Types of questions to ask. Examples
How to determine bias
How to deal with a bad answer

Tactics: Using Social Media
Why you should use social media as part of jury selection
Real life examples of information discovered with the use of social
media
Ethical implications
Judge may limit media use
Organize and analyze information

THANK YOU!

Tab 4 – Attendee Takeaway

JURY SELECTION IN PERSONAL INJURY LITIGATION
THE BASICS AND TECHNIQUES TO SELECT A JURY MORE LIKELY TO
SUPPORT YOUR CLIENT’S POSITION
Key Issues to Remember:
I. The Basics
A. Know the logistics (number of potential jurors, time restrictions, how
hardships will be handled, number of alternates)
B. Cause Challenges
C. Peremptory Challenges
D. Batson
II. Purpose of Voir Dire
A. Identify biased jurors
B. Develop cause challenges
C. Protect your jurors
III. Tactics: Juror Questionnaires
A. Advantages and Disadvantages
B. Components
1. Demographics
2. Experiences
3. Attitudes
IV. Tactics: Oral Voir Dire
A. A Structured Approach
1. Hits Lists
2. Exploration
3. Protect/Rehabilitate
4. Do Not Disturb
B. Question Order & Framing
1. Develop the bias
2. Pose the “knockout” question
3. Stop
V. Tactics: Background Research
A. Can be used to develop cause challenges
1. Identifies information about relevant but sensitive topics
2. Reveals connections to issues and parties

3. Supplements voir dire inquiries
4. Uncovers violation of Court rules
VI. Background Research Basics
A. Background Checks
B. Social Media Searches reveal:
1. Maturity
2. Stability
3. Biases
4. Experiences
5. Distractions
6. Influences
7. Values
8. Personality
C. Are not subject to:
1. Memory lapses
2. Intentional non-disclosure
3. Misinterpretation
D. Organization & analysis of information gathered is key for successfully
selecting a jury

