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I. INTRODUCTION 
The United States Constitution prohibits Puerto Rico from refusing to recognize a person’s 

gender identity on their birth certificate. Puerto Rico’s policy and practice related to the correction 
of gender markers on birth certificates, based on the Vital Statistics Registry Act, including 24 
L.P.R.A. § 1231 (the “Birth Certificate Policy”), denies transgender persons the ability to 
accurately record their sex, as determined by their gender identity, on government-issued birth 
certificates and forces disclosure of their transgender status. The Birth Certificate Policy infringes 
Plaintiffs’ equal protection, due process, and First Amendment rights; deprives them of vital legal 
protections; and leaves them vulnerable to harm in virtually every aspect of their lives.  

The ability to define and express one’s identity, and to have that identity acknowledged 
and respected by one’s government and society, goes to the very core of each person’s fundamental 
rights to individual liberty, dignity, and autonomy. Indeed, few things are as essential or intimate 
to defining and expressing one’s personhood as the ability to identify as one’s gender.  This is as 
significant to an individual as the rights to make decisions concerning marriage, procreation, and 
childrearing, long deemed fundamental. Yet Puerto Rico denies transgender persons that right. 
None of the purported justifications advanced for the Birth Certificate Policy warrants the 
intentional imposition of such profoundly unequal treatment. 

Every person needs a birth certificate that accurately reflects their identity. A person’s birth 
certificate is a trusted and essential government-issued document that serves as proof of one’s 
identity; it is in turn often the prerequisite to the identification and licensing documents that pave 
our way through life. Birth certificates are routinely required by employers, by educational 
institutions for enrollment, by agencies for benefits eligibility and program enrollment, and by all 
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levels of government as a prerequisite for other essential identification documents.1 
However, in the Commonwealth of Puerto Rico, the gender marker originally placed on 

transgender persons’ birth certificates is inaccurate. It is based on assumptions made solely upon 
viewing a baby’s external reproductive organs at birth, without considering other relevant factors 
that ultimately determine a person’s sex, including their gender identity. While for most people 
there is no discord between the sex assigned on their birth certificates at birth and their gender 
identity, for transgender persons there is, and these individuals are entitled to a path to fix this life-
burdening problem. And, although the Commonwealth permits transgender persons to change their 
name on a birth certificate, it insists on leaving a strike-out over the original mis-gendering name, 
thereby forcing disclosure of transgender status and imposing a multitude of harms. 

Even though birth certificates of transgender persons born in Puerto Rico are plainly 
inaccurate, the Commonwealth categorically refuses to correct the gender markers on birth 
certificates to accurately reflect these individuals’ sex, as determined by their gender identity. This 
absolute bar is inconsistent policies prevailing throughout the United States, see supra n.14, as 
well as with Puerto Rico’s own practice of permitting transgender persons to correct the gender 
marker on their driver’s licenses. 

Because, as a matter of law, none of the purported interests underlying Puerto Rico’s Birth 
Certificate Policy provides a compelling, important, or even rational justification for the 
government’s intentional imposition of profoundly unequal treatment and infringement of rights, 
this Court should grant Plaintiffs’ motion for summary judgment. 

                                                 
1 See, e.g., Veasey v. Perry, 71 F. Supp. 3d 627, 670 (S.D. Tex. 2014) (“It is important that birth certificates be accurate 
in order for individuals to use them to obtain identification.”), aff’d in part, vacated in part, rev’d in part, sub nom. 
Veasey v. Abbott, 830 F.3d 216 (5th Cir. 2016) (en banc). 
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II. FACTUAL BACKGROUND 
A. Sex and Gender Identity 
A person’s sex is determined by multiple factors, including hormones, external and internal 

morphological features, external and internal reproductive organs, chromosomes, and gender 
identity. Decl. of Randi Ettner, Ph.D. (“Ettner Decl.”) ¶ 15. Those factors may not always be in 
alignment. Id. at ¶ 17. Gender identity—a person’s internal sense of their own gender—is the 
primary factor in determining a person’s sex. Id. at ¶¶ 16, 17. It is a deeply felt and core component 
of human identity. Id. at ¶ 16.  According to the medical consensus, gender identity is innate, and 
attempts to change a person’s gender identity are unethical and harmful to a person’s health and 
well-being. Id. at ¶¶ 21, 24. Biological factors—most notably the neurodevelopmental 
characteristics of a person’s brain with respect to sex—play a role in gender identity development, 
and cannot be changed.  Id. at ¶ 22.  

The phrase “sex assigned at birth” refers to the sex recorded on a person’s birth certificate 
at the time of birth. Id. at. ¶ 16. Typically, individuals are assigned a sex on their birth certificate 
solely based on the appearance of external genitalia at the time of birth. Id. at ¶ 13. A cisgender 
person is someone whose gender identity aligns with the sex they were assigned at birth. Id. at ¶¶ 
18, 19. A transgender person is someone whose gender identity diverges from the sex they were 
assigned at birth. Id. at ¶ 13, 19.  

B. The Parties 
Plaintiffs are transgender persons born in Puerto Rico and an organization that represents 

lesbian, gay, bisexual, and transgender (“LGBT”) people and their families in their struggle for 
social inclusion, equality, and fairness in the Commonwealth. Decl. of Daniela Arroyo González 
(“Daniela’s Decl.”) ¶ 5; Decl. of Victoria Rodríguez Roldán (“Victoria’s Decl.”) ¶ 5; Decl. of J.G. 
(“J.G.’s Decl.”) ¶ 5; Decl. of Pedro Julio Serrano Burgos (“Serrano Decl.”) ¶ 4.  
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Daniela Arroyo González is a woman. Daniela’s Decl. ¶ 4. Her gender identity and 
expression is female (she looks, dresses, and expresses herself as a woman), but she was incorrectly 
assigned the sex of male at birth. Id. at ¶¶ 5, 8, 13, 14, 15. Likewise, Victoria Rodríguez Roldán is 
a woman. Victoria’s Decl. ¶ 4. Her gender identity and expression is female (she looks, dresses, 
and expresses herself as a woman), but she was incorrectly assigned the sex of male at birth. Id. at 
¶¶ 5, 7, 9, 11, 12. Finally, J.G. is a man. J.G.’s Decl. ¶ 4. His gender identity and expression is 
male (he looks, dresses, and expresses himself as a man), but he was incorrectly assigned the sex 
of female at birth. Id. at ¶¶ 5, 7, 11, 13, 15. 

Like many transgender persons, Daniela, Victoria, and J.G. have successfully corrected 
some of their other identity documents in Puerto Rico and elsewhere (such as, inter alia, their 
driver’s licenses and passports) to accurately reflect who they are, consistent with their gender 
identity. Daniela’s Decl. ¶ 22; Victoria’s Decl. ¶ 14; J.G.’s Decl. ¶¶ 17, 18. Unsurprisingly, they 
also wish to correct their Puerto Rico birth certificates to accurately reflect their gender identity 
and their chosen names. Daniela’s Decl. ¶ 31; Victoria’s Decl. ¶ 26; J.G.’s Decl. ¶ 33; Serrano 
Decl. ¶ 10. However, pursuant to the Birth Certificate Policy, they are prohibited from correcting 
their birth certificates in a manner that does not disclose their transgender status. 

Defendants Ricardo Rosselló Nevares, Governor of the Commonwealth of Puerto Rico; 
Rafael Rodríguez Mercado, Secretary of the Department of Health of the Commonwealth of Puerto 
Rico; and Wanda Llovet Díaz, Director of the Division of Demographic Registry and Vital 
Statistics, are responsible for enforcement of the Vital Statistics Registry Act, including 24 
L.P.R.A. § 1231, and are sued in their official capacities.  

C. The Birth Certificate Policy and Its Harm to Transgender Persons.  
The Vital Statistics Registry Act (the “Act”) provides that all birth certificates must include, 

inter alia, a newborn’s place of birth, place of residence, given name and surnames, date of birth, 
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parents’ names, and sex. See 24 L.P.R.A. § 1133. It is the practice and policy of the Commonwealth 
to determine the sex of newborns, for purposes of their birth certificates, based solely on external 
genitalia. See Ex parte Delgado Hernández, 165 D.P.R. 170, 198 (2005).2  

Critically, no statute or regulation prohibits correction of the gender marker on a birth 
certificate to accurately reflect the sex of a transgender person. Nevertheless, the Supreme Court 
of Puerto Rico in Ex parte Delgado held that the Act, 24 L.P.R.A. § 1231, enforced by Defendants, 
does not permit transgender persons to correct the gender markers on their birth certificates. See 
165 D.P.R. at 193-94 (“[I]t is not appropriate to authorize the change requested on the birth 
certificate of the petitioner to change petitioner’s sex, because the Demographic Registry Law does 
not expressly authorize it.”). And, as Defendants concede, they enforce a policy and practice, based 
on that interpretation of the Act, which categorically prohibits transgender persons born in Puerto 
Rico from correcting the gender marker on their birth certificates to accurately reflect their sex, as 
determined by their gender identity. See Defs.’ Mot. to Dismiss (ECF No. 22) at 5-6, 12. 
Furthermore, in issuing name changes on birth certificates, Puerto Rico’s practice is to show a 
strike-out line or redline through any information corrected, as delineated in 24 L.P.R.A. § 1231. 
Enforcement of this requirement on transgender persons, who commonly change their names to 
better match their gender identity, discloses their transgender status on the face of the birth 
certificate and exposes them to harm. Taken in conjunction, these applications of the Act by 
Defendants are the Birth Certificate Policy challenged by Plaintiffs.  

Puerto Rico’s Birth Certificate Policy erects a barrier to full engagement in society by 
transgender persons and subjects them to invasions of privacy, prejudice, discrimination, 
humiliation, harassment, stigma, and even violence. Daniela’s Decl. ¶¶ 26-30; Victoria’s Decl. ¶¶ 
                                                 
2 A certified translation of Ex parte Delgado is enclosed as Exhibit A to the Declaration of Omar Gonzalez-Pagan. 
Except where otherwise specified, exhibit numbers herein (e.g., Ex. _) refer to exhibits to that Declaration. 
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21, 23, 25; J.G.’s Decl. ¶¶ 26, 28-32; Serrano Decl. ¶¶ 12-14; Ettner Decl. ¶¶ 38-43. These concerns 
are particularly acute in Puerto Rico, where transgender persons face significant violence and 
stigma. See, e.g., Serrano Decl. ¶ 11. The Birth Certificate Policy forces the disclosure of highly 
personal and sensitive information, such as a person’s transgender status and medical condition, 
to others whom one might not trust or wish to know such information. Cf. Ettner Decl. ¶ 45.  

For transgender persons who suffer from gender dysphoria,3 being denied the ability to 
correct the gender marker on their birth certificates interferes with their medical treatment and 
increases their dysphoria and distress. Id. at ¶ 41. Moreover, transgender persons, whether or not 
they suffer from gender dysphoria, are harmed when prevented from aligning their lived 
experience with their true sex. The bar to having identification documents, such as a birth 
certificate, that accurately reflect a transgender person’s true sex not only stigmatizes them, but 
also inhibits their ability to self-define and express their identity.  
III. ARGUMENT 

Summary judgment is appropriate when the record shows that there is no genuine dispute 
as to any material fact, and that the moving party is entitled to judgment as a matter of law. See 
Celotex Corp. v. Catrett, 477 U.S. 317, 322-25 (1986); see also Rockwood v. SKF USA Inc., 687 
F.3d 1, 9 (1st Cir. 2012); Fed. R. Civ. P. 56(a). Here, the undisputed material facts demonstrate 
that, as a matter of law, the Birth Certificate Policy violates Plaintiffs’ constitutional rights. 

                                                 
3 Gender dysphoria is the clinical distress often caused by the discordance between a person’s gender identity and the 
sex to which they were assigned at birth. Ettner Decl. ¶ 25. 
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A. Puerto Rico’s Birth Certificate Policy Violates the Equal Protection Guarantee.  
“The Equal Protection Clause contemplates that similarly situated persons are to receive 

substantially similar treatment from their government.” Tapalian v. Tusino, 377 F.3d 1, 5 (1st Cir. 
2004); see also Romer v. Evans, 517 U.S. 620, 631 (1996); City of Cleburne, Tex. v. Cleburne 
Living Ctr., 473 U.S. 432, 439 (1985). Yet, because of the Commonwealth’s Birth Certificate 
Policy, transgender persons born in Puerto Rico, including Plaintiffs, “are being distinguished by 
governmental action from those whose gender identities are congruent with their assigned sex.” 
Evancho v. Pine-Richland Sch. Dist., CV 2:16-01537, 2017 WL 770619, at *11 (W.D. Pa. Feb. 27, 
2017).4  

To establish an equal protection claim, a plaintiff must allege sufficient facts “from which 
a jury reasonably could conclude that, compared with others similarly situated, the plaintiff was 
treated differently because of an improper consideration,” such as race, religion, or sex. Kuperman 
v. Wrenn, 645 F.3d 69, 77-78 (1st Cir. 2011). Here, Puerto Rico’s Birth Certificate Policy prohibits 
only transgender persons, including Plaintiffs, from having birth certificates that accurately reflect 
their sex, as determined by their gender identity. It treats transgender persons born in Puerto Rico 
differently from similarly situated cisgender persons based on impermissible considerations, 
specifically sex and transgender status, as well as transgender persons’ exercise of their 
fundamental rights to privacy, liberty, autonomy, and free speech.  

The Birth Certificate Policy therefore creates a permanent underclass of people who are 
singled out and denied an accurate government-issued birth certificate based simply on their 
constitutionally protected personal characteristics. This stigmatized, second-class status cannot be 

                                                 
4 Requiring a strike-out line for the corrections it allows, as delineated in 24 L.P.R.A. § 1231, similarly violates the 
equal protection guarantee as applied to transgender individuals, as it results in disclosure of a person’s transgender 
status on the face of the birth certificate, inflicting harms not imposed on similarly situated cisgender persons. 
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squared with the basic dictates of the equal protection guarantee, which “withdraws from [the] 
Government the power to degrade or demean” any person in the way the Birth Certificate Policy 
does. See United States v. Windsor, 133 S. Ct. 2675, 2695 (2013). 

1. The Birth Certificate Policy is subject to heightened scrutiny because it 
impermissibly discriminates against transgender people on the basis of sex.  

It is incontrovertible that “all gender-based classifications . . . warrant heightened scrutiny.” 
United States v. Virginia, 518 U.S. 515, 555 (1996) (internal quotation marks omitted).  A policy 
that treats transgender persons differently “is inherently based upon a sex-classification and 
heightened review applies.” Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., No. 16-
3522, 2017 WL 2331751, at *12 (7th Cir. May 30, 2017).  

By treating people differently based on their transgender status, Puerto Rico’s Birth 
Certificate Policy impermissibly discriminates on the basis of sex. The weight of circuit 
authority—including authority from the First Circuit—has recognized that discrimination based 
on transgender status is discrimination based on sex. See id. at *9; Glenn v. Brumby, 663 F.3d 
1312, 1316-19 (11th Cir. 2011); Smith v. City of Salem, 378 F.3d 566, 573-75 (6th Cir. 2004); 
Rosa v. Park W. Bank & Trust Co., 214 F.3d 213, 215-16 (1st Cir. 2000); Schwenk v. Hartford, 
204 F.3d 1187, 1201-02 (9th Cir. 2000). Discrimination against transgender persons is recognized 
as sex discrimination in several contexts, including as impermissible sex stereotyping and as 
discrimination based on transgender status, each of which triggers heightened scrutiny.5 

                                                 
5 Discrimination based on gender transition is also discrimination based on sex, just as discrimination based on 
religious conversion is necessarily based on religion. Firing an employee because she converts from Christianity to 
Judaism “would be a clear case of discrimination ‘because of religion,’ even if the employer “harbors no bias toward 
either Christians or Jews but only ‘converts.’” Schroer v. Billington, 577 F. Supp. 2d 293, 306 (D.D.C. 2008); accord 
Fabian v. Hosp. of Cent. Conn., 172 F. Supp. 3d 509, 527 (D. Conn. 2016). Similarly, if Defendants treat men and 
women equally as a general matter but nonetheless discriminate against those who undertake gender transition, this 
conduct constitutes impermissible sex discrimination. Schroer, 577 F. Supp. 2d at 306. 
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Sex Stereotyping. Discrimination against transgender persons is inherently rooted in sex 
stereotypes, and therefore triggers heightened scrutiny. Sex discrimination encompasses any 
differential treatment on the basis of “sex-based considerations.” Price Waterhouse v. Hopkins, 
490 U.S. 228, 242, 251 (1989). “For close to a half century,” the Supreme Court “has viewed with 
suspicion laws that rely on . . . fixed notions concerning [a particular] gender’s roles and abilities.” 
Sessions v. Morales-Santana, No. 15-1191, 582 U.S. ---, 2017 WL 2507339, at *11 (June 12, 2017) 
(alterations, citations, and quotations omitted).  

Discrimination based on sex “is not only discrimination because of maleness and 
discrimination because of femaleness,” but also “discrimination because of the properties or 
characteristics by which individuals may be classified as male or female.” Fabian, 172 F. Supp. 
3d at 526. As such, “discrimination based on transgender status . . . is essentially the epitome of 
discrimination based on gender nonconformity, making differentiation based on transgender status 
akin to discrimination based on sex for these purposes.” Evancho, 2017 WL 770619, at *11. “By 
definition, a transgender individual does not conform to the sex-based stereotypes of the sex that 
he or she was assigned at birth.” Whitaker, 2017 WL 2331751, at *9; see also Glenn, 663 F.3d at 
1316; Smith, 378 F.3d at 575; Rosa, 214 F.3d at 215-16; Schwenk, 204 F.3d at 1201.  

Transgender Status.  Policies distinguishing between transgender and cisgender persons 
also unlawfully discriminate on the basis of sex because they allow people to be treated consistent 
with their gender identity only if that identity matches the sex they were assigned at birth. Such 
laws and policies are necessarily discrimination based on sex.  

It would be no answer that the law treats everyone consistently with their birth-assigned 
sex. See Roberts v. Clark Cty. Sch. Dist., 215 F. Supp. 3d 1001, 1015 (D. Nev. 2016) (“Although 
CCSD contends that it discriminated against Roberts based on his genitalia, not his status as a 
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transgender person, this is a distinction without a difference here. Roberts was clearly treated 
differently . . . because of his transgender status.”); cf. Loving v. Virginia, 388 U.S. 1, 8 (1967). 
“What matters” is that “the discrimination is related to . . . sex.” Schwenk, 204 F.3d at 1202; accord 
Fabian, 172 F. Supp. 3d at 526-27. Here, that is beyond any material dispute.  

Sex “is not a cut-and-dried matter of chromosomes,” Schroer v. Billington, 424 F. Supp. 
2d 203, 211 (D.D.C 2016), or external genitalia. See Ettner Decl. ¶ 15. To the contrary, a robust 
body of case law has held that gender identity is a critical determinant of sex itself. See, e.g., 
Schwenk, 204 F.3d at 1201-02; Evancho, 2017 WL 770619, at *13 (“[G]ender identity is entirely 
akin to ‘sex’ as that term has been customarily used in the Equal Protection analysis.”); Roberts, 
215 F. Supp. 3d at 1011; Fabian, 172 F. Supp. 3d at 526-27; Norsworthy v. Beard, 87 F. Supp. 3d 
1104, 1119 (N.D. Cal. 2015); Rumble v. Fairview Health Servs., No. 14-CV-2037, 2015 WL 
1197415, at *2 (D. Minn. Mar. 16, 2015). Gender identity “is deeply ingrained and inherent in the[] 
very beings” of transgender people, and like sex, “is neither transitory nor temporary.” Evancho, 
2017 WL 770619, at *13; see also Ettner Decl. ¶ 17. Discrimination based on gender identity—
i.e., based on transgender status—is thus sex discrimination plain and simple. 

2. Discrimination based on transgender status itself is subject to heightened 
scrutiny. 

In identifying whether a classification triggers heightened scrutiny, the Supreme Court 
considers whether: (a) the class has historically been “subjected to discrimination,” Bowen v. 
Gilliard, 483 U.S. 587, 602 (1987); (b) the class’s defining characteristic “frequently bears [no] 
relation to ability to perform or contribute to society,” City of Cleburne, 473 U.S. at 440-41; (c) 
the class exhibits “obvious, immutable, or distinguishing characteristics that define them as a 
discrete group,” Gilliard, 483 U.S. at 602; and (d) the class is “a minority or politically powerless.”  
Id. While all four considerations need not be met to warrant heightened scrutiny, see Golinski v. 
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Office of Pers. Mgmt., 824 F. Supp. 2d 968, 983 (N.D. Cal. 2012), as other district courts have 
found, all apply to transgender people:  

First, there is not much doubt that transgender people have historically been subject 
to discrimination including in education, employment, housing, and access to 
healthcare. Second, there is obviously no relationship between transgender status 
and the ability to contribute to society. Third, transgender people have immutable 
and distinguishing characteristics that define them as a discrete group, or . . . the 
characteristic of the class calls down discrimination when it is manifest. Finally, as 
a tiny minority of the population, whose members are stigmatized for their gender 
non-conformity in a variety of settings, transgender people are a politically 
powerless minority group. 

Bd. of Educ. of the Highland Local Sch. Dist. v. U.S. Dept. of Educ., 208 F. Supp. 3d 850, 874 
(S.D. Ohio 2016) (citations, original alterations, and quotations omitted); see also Evancho, 2017 
WL 770619, at *13; Adkins v. City of New York, 143 F. Supp. 3d 134, 139-40 (S.D.N.Y. 2015); 
see also Norsworthy, 87 F. Supp. 3d at 1119. The record here supports this conclusion.6  

3. The Birth Certificate Policy prohibits an entire class of people from exercising 
their fundamental rights.  

Puerto Rico’s Birth Certificate Policy must pass heightened scrutiny because it 
discriminatorily burdens Plaintiffs’ exercise of their fundamental rights to privacy, individual 
dignity, liberty, autonomy, and free speech. See Section III.B-C, infra. Where, as here, a 
governmental classification interferes with the exercise of a fundamental right, it triggers strict 
scrutiny and may only survive if narrowly tailored to advance a compelling governmental interest. 
See Plyler v. Doe, 457 U.S. 202, 216-17 (1982).  

As discussed in Section III.D, infra, the Commonwealth cannot demonstrate an important 
or compelling government interest—or even a rational basis—justifying its Birth Certificate Policy. 

                                                 
6 The record demonstrates that transgender people have historically been subject to discrimination, see Ex. B, Ex. C, 
Ex. D; exhibit immutable or distinguishing characteristics that define them as a discrete group, see Ettner Decl. ¶¶ 21, 
24, and which bear no relation to ability to perform or contribute to society, see Ex. F at 4, Ex. G; and are a minority 
with relatively little political power, see Ex. E, Ex. H.  
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B. Puerto Rico’s Birth Certificate Policy Infringes Plaintiffs’ Fundamental Rights 
to Privacy, Individual Dignity, Liberty, and Autonomy.  

The Fourteenth Amendment, enforceable pursuant to 42 U.S.C. § 1983, provides that no 
state shall “deprive any person of life, liberty, or property, without due process of law.” U.S. Const. 
Amend. XIV, § 1. “Legislation which involves . . . fundamental rights invites strict scrutiny.” 
Meloon v. Helgemoe, 564 F.2d 602, 604 (1st Cir. 1977) (citation omitted). A person’s transgender 
status is an intimate, personal matter, and the decision to live in accordance with and express one’s 
gender identity falls squarely within the right to constitutionally-protected privacy and liberty. The 
Birth Certificate Policy impinges upon these rights without sufficient justification.  

“That a person has a constitutional right to privacy is now well established.” Daury v. Smith, 
842 F.2d 9, 13 (1st Cir. 1988); see also Fournier v. Reardon, 160 F.3d 754, 758 (1st Cir. 1998). 
As recognized by the Supreme Court, there are two distinct personal privacy rights recognized by 
the Fourteenth Amendment: “the individual interest in avoiding disclosure of personal matters,” 
and “the interest in independence in making certain kinds of important decisions.” Whalen v. Roe, 
429 U.S. 589, 601 (1977); see also Nixon v. Adm’r of Gen. Servs., 433 U.S. 425, 448-49, 457 
(1977); Vega-Rodriguez v. Puerto Rico Tel. Co., 110 F.3d 174, 183 (1st Cir. 1997) (rights relate 
to “ensuring the confidentiality of personal matters” and to “ensuring autonomy in making certain 
kinds of significant personal decisions”). Cf. Nat’l Aeronautics and Space Admin. v. Nelson, 562 
U.S. 134, 145 (2011). Both rights are implicated here. A person’s transgender status is an intimate, 
personal matter, and the decision to live in accordance with and express one’s gender identity is 
an important and deeply personal one that falls squarely within the right to decisional privacy. 

1. The Birth Certificate Policy infringes upon the fundamental right to 
informational privacy of transgender persons. 

The “constitutional right to privacy . . . includes ‘the individual interest in avoiding 
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disclosure of personal matters.’” Daury, 842 F.2d at 13 (quoting Whalen, 429 U.S. at 599).7  The 
First Circuit has recognized that the “constitutional right of confidentiality is implicated by 
disclosure of a broad range of personal information,” Borucki v. Ryan, 827 F.2d 836, 846 (1st Cir. 
1987), including the “disclosure of medical, financial, and other intimately personal data.” Vega-
Rodriguez, 110 F.3d at 183.  

Few areas involve as intimately personal and sensitive information as those pertaining to 
one’s sexual orientation and gender identity. See, e.g., Sterling v. Borough of Minersville, 232 F.3d 
190, 196 n.4 (3d Cir. 2000) (“disclosure of one’s sexual orientation” is “protected by the right to 
privacy,” as “such information is intrinsically private”); Bloch v. Ribar, 156 F.3d 673, 685 (6th 
Cir. 1998) (“Our sexuality and choices about sex . . . are interests of an intimate nature which 
define significant portions of our personhood . . . that we regard as highly personal and private.”); 
Eastwood v. Dep’t of Corr. of State of Okl., 846 F.2d 627, 631 (10th Cir. 1988). A person’s 
transgender status is particularly private, intimate personal information. Powell v. Schriver, 175 
F.3d 107, 111 (2d Cir. 1999) (“The excruciatingly private and intimate nature of transsexualism, 
for persons who wish to preserve privacy in the matter, is really beyond debate.”); Love v. Johnson, 
146 F. Supp. 3d 848, 856 (E.D. Mich. 2015) (“[R]equiring Plaintiffs to disclose their transgender 
status . . . directly implicates their fundamental right of privacy.”); K.L. v. State, Dept. of Admin., 
Div. of Motor Vehicles, 3AN-11-05431-CI, 2012 WL 2685183, at *6 (Alaska Super. Ct. Mar. 12, 
2012).8   

                                                 
7 This Court has had the opportunity to examine the right to privacy as it relates to the disclosure of personal matters. 
See Vargas v. Toledo Davila, Civil No. 08-1527, 2010 WL 624135, at *6 (D.P.R. Feb. 17, 2010) (confirming that “an 
individual interest in avoiding disclosure of personal matters has been recognized as a constitutional right”). 
 
8 The forcible disclosure of a person’s transgender status can also result in disclosure of private medical information. 
While not every transgender person suffers from gender dysphoria, many, including Plaintiffs, do. The disclosure of 
a person’s transgender status may lead to disclosure of private medical information, as gender dysphoria is associated 
solely with transgender persons. Ettner Decl. ¶¶ 25, 45. Cf. United States v. Westinghouse Electric Corp., 638 F.2d 
570, 577 (3d Cir. 1980) (“Information about one’s body and state of health is a matter which the individual is ordinarily 
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The Birth Certificate Policy’s forced disclosure of protected information arises from both 
the prohibition against gender marker corrections and the required display, under a strike-through 
line, of a former misgendered name. Both act as red flags that the birth certificate-holder is 
transgender. Given birth certificates’ ubiquitous uses throughout society, branding Puerto Rico-
born transgender persons for life with inaccurate birth certificates, which disclose their transgender 
status, exposes them to discrimination and practical harms. See, e.g., Adkins, 143 F. Supp. 3d at 
139-40 (“A mismatch between the gender indicated on the document and the gender of the holder 
calls down discrimination, among other problems.”). “The constitutional right to privacy issue in 
regard to transsexuality arises from the existence of state records from which transsexuality can 
be determined and forcibly disclosed. The existence of the records poses some risk of disclosure, 
but more significantly, the disclosure of the information is compelled whenever such records are 
required for identification.” Jillian T. Weiss, The Gender Caste System: Identity, Privacy, and 
Heteronormativity, 10 Law & Sexuality 123, 173 (2001).   

The pervasiveness of the discrimination and abuse transgender persons suffer drives home 
the constitutional dimension of their interest in preventing forcible disclosure of their transgender 
status. See Powell, 175 F.3d at 111 (disclosure of transgender status may provoke “hostility and 
intolerance from others”). “‘[W]here disclosure of this highly intimate information may fall into 
the hands of persons’ harboring such negative feelings, the Policy creates a very real threat to 
Plaintiffs’ personal security and bodily integrity.” Love, 146 F. Supp. 3d at 856 (quoting Kallstrom 
v. City of Columbus, 136 F.3d 1055, 1063 (6th Cir. 1998) (original alterations omitted)). 

As a result, courts have found that the forced disclosure of a person’s transgender status 
through the government’s refusal to issue accurate identity documents violates the constitutionally-
                                                 
entitled to retain within the private enclave where he may lead a private life.” (internal quotation marks omitted)); Doe 
v. Town of Plymouth, 825 F. Supp. 1102, 1107 (D. Mass. 1993).  
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protected right to informational privacy. See Love, 146 F. Supp. 3d at 856; K.L., 2012 WL 2685183, 
at *8 (holding that “absence of any procedure for changing the sex designation on an individual’s 
[driver’s] license . . . threatens the disclosure of this sensitive personal information” and 
“impermissibly interferes with [the] right to privacy”). The Birth Certificate Policy thus infringes 
upon Plaintiffs’ fundamental rights to privacy in connection with private and intimate personal 
information.  

2. The Birth Certificate Policy infringes on Plaintiffs’ fundamental rights to 
decisional privacy, liberty, individual dignity, and autonomy.  

In addition to violating transgender persons’ informational privacy rights, Puerto Rico’s 
Birth Certificate Policy also infringes upon fundamental rights to decisional privacy and autonomy 
for transgender persons. “[T]here are certain areas of life so fundamentally important and private” 
that the government may not infringe upon them without burdening “an individual’s autonomy or 
freedom to make those decisions.” Scott Skinner-Thompson, Outing Privacy, 110 Nw. U. L. Rev. 
159, 171-72 (2015); see Vega-Rodriguez, 110 F.3d at 183 (privacy rights extend to “decisions 
arising in the personal sphere—matters relating to marriage, procreation, contraception, family 
relationships, child rearing, and the like”). Few decisions are as deeply personal and important as 
the decision by transgender persons to live consistent with their gender identity—which is rooted 
in the constitutionally-protected rights to liberty and autonomy.  

“The Constitution promises liberty to all within its reach, a liberty that includes certain 
specific rights that allow persons . . . to define and express their identity.” Obergefell v. Hodges, 
135 S. Ct. 2584, 2593 (2015); see also Lawrence v. Texas, 539 U.S. 558, 574 (2003) (“At the heart 
of liberty is the right to define one’s own concept of existence”) (quoting Planned Parenthood of 
Se. Pa. v. Casey, 505 U.S. 833, 851 (1992)). Constitutionally protected liberty interests are those 
that implicate “individual dignity and autonomy”—i.e., decisions or actions that “shape an 



16 

individual’s destiny.”  Obergefell, 135 S. Ct. at 2597, 2599; see also Lawrence, 539 U.S. at 578. 
As the Supreme Court crystallized in Obergefell, the substantive protections of the Due Process 
Clause protect the right and choice of every person to possess and control their own person, and 
to define and express their own personal identity. See 135 S. Ct. at 2597.  

Transgender individuals possess this liberty in equal measure with all others. As the 
Supreme Court has cautioned, “rights” cannot be “defined by who exercised them in the past”; 
otherwise, “new groups could not invoke rights once denied.” Id. at 2602. Indeed, “[r]ights implicit 
in liberty and rights secured by equal protection . . . may be instructive as to the meaning and reach 
of the other,” an “interrelation of the two principles [that] furthers our understanding of what 
freedom is and must become.” Id. at 2603. Our founders “did not presume to know the extent of 
freedom in all its dimensions, and so they entrusted to future generations a charter protecting the 
right of all persons to enjoy liberty as we learn its meaning.” Id. at 2598. Thus, “[w]hen new insight 
reveals discord between the Constitution’s central protections and a received legal structure, a 
claim to liberty must be addressed.” Id.  

Applying these lessons, it is clear that the ability to live in accord with, to express, and to 
have legal recognition of one’s true sex is entitled to protection under the Due Process Clause as a 
fundamental right. A person’s core internal sense of their gender is profoundly central to their 
personal identity in ways the Constitution necessarily protects. This is as true for a transgender 
person as for a cisgender person.9   

A person’s liberty interest in their core, personal identity, and living in accordance with 
that identity, is severely infringed if the government denies recognition to, and acts to thwart, that 

                                                 
9 See Chai R. Feldblum, The Right to Define One’s Own Concept of Existence: What Lawrence Can Mean for Intersex 
and Transgender People, 7 Geo. J. Gender & L. 115, 116 (2006) (“[T]he liberty interest recognized by the court in 
Lawrence—the right ‘to define one’s own concept of existence’—is an interest that speaks directly . . . to the efforts 
of transgender people to define their gender identity and expression.” (quoting Lawrence, 559 U.S. at 574)). 
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identity. Just as requiring a cisgender woman to mis-identify herself as a man on government-
issued documents would be a great intrusion on individual liberty, so too does the Birth Certificate 
Policy impermissibly intrude on the liberty of transgender persons born in Puerto Rico to identify 
themselves and exist consistent with their identity. The ability to live in accord with and express 
one’s true sex, as determined by one’s gender identity, is “so fundamentally important . . . that the 
government may not, absent satisfying a heightened level of scrutiny, infringe or burden an 
individual’s autonomy or freedom to make [such a] decision[].” Skinner-Thompson, Outing 
Privacy, 110 Nw. U. L. Rev. at 171-72.  

This conclusion flows easily from the well-settled constitutional principle that the Due 
Process Clause’s liberty protections extend to self-expression as an “intimate choice[] that define[s] 
personal identity and beliefs.” Obergefell, 135 S. Ct. at 2597. In 2003, the Supreme Court held that 
a state cannot criminalize private sexual conduct of gays and lesbians because their “right to liberty 
under the Due Process Clause gives them the full right to engage in their conduct without 
intervention of the government.” Lawrence, 539 U.S. at 578. Ten years later, the Supreme Court 
recognized that it was a deprivation of liberty not to extend legal recognition to the marriages of 
same-sex couples because it restricted those individuals’ ability to “define themselves by their 
commitment to each other.” Windsor, 133 S. Ct. at 2689.10   

The conclusion that there is a fundamental right to a birth certificate accurately reflecting  
a transgender person’s sex is further bolstered by the fact that, like sexual orientation, gender 

                                                 
10 Courts and legal commentators alike have similarly recognized the liberty interests inherent in personal decisions 
about expression of one’s identity. See Zalewska v. City of Sullivan, N.Y., 316 F.3d 314, 321 (2d Cir. 2003); Richards 
v. Thurston, 424 F.2d 1281, 1284 (1st Cir. 1970); Doe ex rel. Doe v. Yunits, No. 001060A, 2000 WL 33162199, *3 
(Mass. Super. Oct. 11, 2000) (“Plaintiff in this case is likely to establish that, by dressing in clothing and accessories 
traditionally associated with the female gender, she is expressing her identification with that gender. . . . Therefore, 
plaintiff's expression is not merely a personal preference but a necessary symbol of her very identity.”); Jed Rubenfeld, 
The Right of Privacy, 102 Harv. L. Rev. 737, 782 (1989) (“Women should be able to abort their pregnancies so that 
they may avoid being forced into an identity.”). See also G.A. Res. 217A (III), Universal Declaration of Human Rights, 
at 75 (Dec. 10, 1948). 



18 

identity is recognized by the courts—as well as medical and scientific experts—as immutable. See 
Ettner Decl. ¶¶ 21, 24; see also Part IV.A.2, supra. Because Plaintiffs—like other transgender 
persons—have no choice in their gender identity, which is immutable, Puerto Rico’s Birth 
Certificate Policy improperly interferes with transgender persons’ personal dignity and autonomy. 
Here, Plaintiffs “only real path” to the full and correct recognition of their true selves, consistent 
with their gender identity, along with access to government services and participation in public 
life, is the ability to correct their birth certificates to properly identify who they are. See Obergefell, 
135 S. Ct. at 2594. The Commonwealth, which alone can confer on Puerto Rico-born Plaintiffs 
accurate birth certificates, deprives them of far more than a piece of paper. It deprives them of the 
dignity and autonomy to identify as who they are, and to live with the security and protection of 
the accurate government certification of identity on which all others can rely.   

C. The Policy Impermissibly Compels Speech, Violating the First Amendment.  
The First Amendment prohibits the Commonwealth from making any “law abridging the 

freedom of speech.” U.S. Const. Amend I. The First Amendment “is multifaceted, preventing the 
government from prohibiting speech, and from compelling individuals to express certain views.” 
Olivencia-de-Jesus v. Puerto Rico Elec. Power Auth., 85 F. Supp. 3d 627, 630 (D.P.R. 2015) 
(citing United States v. United Foods, Inc., 533 U.S. 405, 410 (2001)). Indeed, it is “a basic First 
Amendment principle that freedom of speech prohibits the government from telling people what 
they must say.” Agency for Int’l Dev. v. Alliance for Open Soc’y Int’l, Inc., 133 S. Ct. 2321, 2327 
(2013) (quotations and citations omitted).   

“The most obvious infringement on First Amendment rights in the context of compelled 
speech occurs when individuals are forced to make a direct affirmation of belief.” Wash. Legal 
Found. v. Mass. Bar Found., 993 F.2d 962, 977 (1st Cir. 1993); accord Wooley v. Maynard, 430 
U.S. 705, 715 (1977). “[E]ach person should decide for himself or herself the ideas and beliefs 
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deserving of expression, consideration, and adherence.” Turner Broad. Sys., Inc. v. FCC, 512 U.S. 
622, 641 (1994). Puerto Rico’s Birth Certificate Policy violates the First Amendment because it 
impermissibly forces transgender persons (1) to identify themselves through their birth certificates 
with a sex that was incorrectly assigned to them at birth, and (2) to disclose to third parties private, 
intimate and personal information about their transgender status and medical condition.  See 
Section III.B.1, infra. Because both violations relate to the content of speech, they are subject to 
strict scrutiny. Pleasant Grove City v. Summum, 555 U.S. 460, 469 (2009).  

1. The Birth Certificate Policy impermissibly compels transgender persons to 
publicly speak and identify with a sex and identity contrary to who they are. 

The First Amendment’s protection against compelled speech shields transgender persons, 
like Plaintiffs, from being forced to identify with a sex inconsistent with their gender identity when 
presenting government identification documents. The Supreme Court has consistently “prohibit[ed] 
the government from telling people what they must say.” Rumsfeld v. Forum for Academic and 
Institutional Rights, Inc., 547 U.S. 47, 61 (2006).11 The First Amendment directs “that government 
not dictate the content of speech absent compelling necessity, and then, only by means precisely 
tailored.” Riley v. Nat’l Fed’n of the Blind of N. Carolina, Inc., 487 U.S. 781, 800 (1988). 
“[C]ontent-based regulations of speech are presumptively invalid.” Davenport v. Wash. Educ. 
Ass’n, 551 U.S. 177, 188 (2007). 

Birth certificates are issued and required as identification by the Commonwealth, thus 
forcing transgender persons to speak or identify speech with which they disagree. Any claimed 

                                                 
11 The situation is exacerbated whenever the transgender speaker is required to present a birth certificate alongside 
another identity document, such as a driver’s license. Puerto Rico correctly allows its residents to change the gender 
marker on other identity documents, but categorically refuses to allow the same correction to a birth certificate. Each 
Plaintiff has inconsistent identity documents because their birth certificates have incorrect gender markers while their 
licenses and other identity documents have correct gender markers. Daniela’s Decl. ¶ 24; Victoria’s Decl. ¶ 16; J.G.’s 
Decl. ¶¶ 21, 24. If a transgender person is required in an everyday situation to submit several forms of identification, 
the inconsistency among the documents amounts to compelled disclosure their transgender status. 
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interest by Puerto Rico in the integrity and accuracy of birth certificates is insufficient to support 
this unnecessarily broad restriction on transgender persons’ First Amendment rights. Indeed, “even 
though the governmental purpose be legitimate and substantial, that purpose cannot be pursued by 
means that broadly stifle fundamental personal liberties when the end can be more narrowly 
achieved.” Wooley, 430 U.S. at 716–17 (quoting Shelton v. Tucker, 364 U.S. 479, 488 (1960)).  
For example, in Wooley, the Supreme Court held that a New Hampshire law requiring all license 
plates to bear the state motto “Live Free or Die” could not be justified by an asserted state interest 
in requiring the motto on license plates to better “facilitate[] the identification of passenger 
vehicles . . . .” Id. at 716. The Supreme Court held that New Hampshire’s license plate statute “in 
effect requires that appellees use their private property as a ‘mobile billboard’ for the State’s 
ideological message,” and constituted impermissible compelled speech. Id. at 715. Likewise, 
requiring transgender persons’ birth certificates to include inaccurate personal identity information 
constitutes impermissible compelled speech under the First Amendment.  

2. The Birth Certificate Policy compels Plaintiffs to disclose personal and 
sensitive private information to third parties. 

Additionally, the First Amendment encompasses “the right to speak freely and the right to 
refrain from speaking at all.” Id. at 714 (emphasis added). “All speech inherently involves the 
choices of what to say and what to leave unsaid,” and grants the speaker the power to decide “what 
not to say.” Pac. Gas & Elec. Co. v. Pub. Utilities Comm’n of California, 475 U.S. 1, 11, 16 (1986). 
The principle that the First Amendment proscribes compelled speech “applies not only to 
expressions of value, opinion, or endorsement, but equally to statements of fact that the speaker 
would rather avoid.” Hurley v. Irish-Am. Gay, Lesbian and Bisexual Grp. of Bos., 515 U.S. 557, 
573 (1995). “Mandating speech that a speaker would not otherwise make necessarily alters the 
content of the speech” and is considered an invalid content-based regulation of speech. Riley, 487 
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U.S. at 795; see also Cressman v. Thompson, 798 F.3d 938, 951 (10th Cir. 2015), cert. denied, 136 
S. Ct. 145 (2016) (“[I]n order to make out a valid compelled-speech claim, a party must establish 
(1) speech; (2) to which he objects; that is (3) compelled by some governmental action.”). 

The Birth Certificate Policy impermissibly burdens the transgender speaker’s right not to 
speak, because the speaker cannot avoid revealing his or her status as transgender anytime they 
are required to present a birth certificate.  

D. The Policy Cannot Be Justified Under Any Standard of Review.  
Puerto Rico’s Birth Certificate Policy cannot survive any level of scrutiny, much less the 

exacting inquiry required by heightened scrutiny.12 Among just a few outlier U.S. jurisdictions 
with a draconian policy prohibiting transgender persons from correcting the gender markers on 
birth certificates, Puerto Rico lacks even a legitimate and rational government interest justifying 
its Birth Certificate Policy.   

1. There is no rational basis for the Birth Certificate Policy. 
“[E]ven in the ordinary equal protection case calling for the most deferential of standards, 

[courts] insist on knowing the relation between the classification adopted and the object to be 
obtained.” Romer, 517 U.S. at 632; see also Hager v. Sec’y of Air Force, 938 F.2d 1449, 1454 (1st 
Cir. 1991) (recognizing that even rational basis review “is not toothless”). The justifications 
offered must have a “footing in the realities of the subject addressed by the legislation.” Heller v. 
Doe, 509 U.S. 312, 321 (1993); U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 533-38 (1973). And 
even when the government offers an ostensibly legitimate purpose, “[t]he State may not rely on a 
classification whose relationship to an asserted goal is so attenuated as to render the distinction 
arbitrary or irrational.” City of Cleburne, 473 U.S. at 446. “Moreover, the classification must 

                                                 
12 Discrimination against this historically disadvantaged minority at the very least warrants “intensified scrutiny of 
purported justifications.” Mass. v. U.S. Dept. of H.H.S., 682 F. 3d 1, 10 (1st Cir. 2012). 
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substantially serve an . . . interest today, for ‘in interpreting the equal protection guarantee, we 
have recognized that new insights and societal understandings can reveal unjustified inequality . . . 
that once passed unnoticed and unchallenged.’” Morales-Santana, 2017 WL 2507339, at *9 
(quoting Obergefell, 135 S. Ct. at 2603) (emphasis in original, alterations omitted). 

The Birth Certificate Policy cannot be justified by an interest in the integrity or accuracy 
of birth certificates. Indeed, if anything, the Birth Certificate Policy as applied to transgender 
persons actually undermines such a goal by purporting to certify plainly inaccurate information 
with respect to transgender persons’ sex. Just like the “absence of any procedure for changing the 
sex designation on an individual’s license does not bear a close and substantial relationship to the 
furtherance of the state’s interest in accurate documentation and identification,” K.L., 2012 WL 
2685183, at *7, the same is true with regards to birth certificates. By “not allowing transgender[] 
individuals to change their sex designation,” their certificates “will inaccurately describe the 
discernable appearance of the [] holder by not reflecting the holder’s lived gender expression of 
identity.” Id. The Commonwealth disregards this salient fact, and instead arbitrarily compels 
transgender persons to present themselves with a gender marker that is inaccurate. There is no 
rational connection between forcing a person to be dishonest about their sex and any interest in 
maintaining the integrity and accuracy of birth certificates.  

Moreover, many transgender persons manage to obtain other identity documents that do 
accurately reflect their sex, including U.S. passports and, most notably, driver’s licenses issued by 
the Commonwealth itself. See, e.g., Daniela’s Decl. ¶ 22; Victoria’s Decl. ¶ 14; J.G.’s Decl. ¶¶ 17, 
18. The Commonwealth cannot argue that it is trying to preserve the integrity of the identity 
information included on transgender persons’ birth certificates while simultaneously allowing 
transgender persons to correct other Commonwealth-issued identity documents. There is no 
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rational basis for treating these types of identification documents differently. See K.L., 2012 WL 
2685183, at *7 (“the absence of any procedure for changing the sex designation on an individual’s 
license can create discrepancies and inaccuracies between Alaska driver’s licenses [and] other 
forms of government issued identification”); Love, 146 F. Supp. 3d at 856-57.  

Similarly, the Birth Certificate Policy cannot be justified as necessary to capture some 
purportedly objective, enduring “fact” of a person’s sex. The gender marker on an uncorrected 
birth certificate does not account for any sex-related characteristics other than a person’s external 
genitalia at the time of birth. See Ettner Decl. ¶¶ 13, 38. Most importantly, it does not account for 
a person’s gender identity, which is the primary determinant of a person’s sex and has a biological 
basis. Id. at ¶¶ 17, 21. As the Seventh Circuit recently recognized, a designation of sex on a birth 
certificate determined from external genitalia alone is not “a true proxy for an individual’s 
biological sex.” Whitaker, 2017 WL 2331751, at *13; see also Ettner Decl. ¶ 14 (“External 
genitalia alone—the criterion for assigning sex at birth—is not an accurate proxy for a person’s 
sex.”). It “does not take into account an individual’s chromosomal makeup,” Whitaker, 2017 WL 
2331751, at *13, or an individual’s internal reproductive organs, hormones, and secondary-sex 
characteristics. Ettner Decl. ¶ 15. And it is “unclear what would happen if an individual is born 
with the external genitalia of two sexes, or genitalia that is ambiguous in nature.” Whitaker, 2017 
WL 2331751, at *13. Thus, “the marker on the birth certificate [does] not adequately account for 
or reflect one’s biological sex, which would have to be determined by considering more than what 
was listed on the paper.” Id. 

Additionally, Puerto Rico cannot claim that its Birth Certificate Policy is somehow rational 
because a birth certificate is a record of the holder’s assigned sex at a particular moment in time, 
i.e., birth. Puerto Rico permits all sorts of amendments to birth certificates, including name changes, 
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24 L.P.R.A. § 1231, and changes to the parents listed on a birth certificate after an adoption, 24 
L.P.R.A. § 1136. The fact that these types of changes are allowed to correct for information that 
has changed or has been discovered after the “moment in time” of birth demonstrates that there is 
no rational basis for the Puerto Rico’s Birth Certificate Policy with respect to sex. See Bd. of Trs. 
of Univ. of Ala. v. Garrett, 531 U.S. 356, 366 n.4 (2001) (“[P]urported justifications for the 
ordinance made no sense in light of how the city treated other groups similarly situated in relevant 
respects.”); Romer, 517 U.S. at 635; Eisenstadt v. Baird, 405 U.S. 438, 449 (1972) (no rational 
basis where law was “riddled with exceptions” for similarly situated groups). 

2. Puerto Rico’s Birth Certificate Policy fails under heightened or strict scrutiny. 
Even if this Court were to determine that the Birth Certificate Policy has a rational relation 

to a legitimate government purpose (which it does not), as discussed in Sections III.A., B, and C, 
supra, heightened scrutiny nonetheless applies. Even assuming arguendo that the Birth Certificate 
Policy furthers an important or compelling government interest (which, again, it does not), the  
Policy is not narrowly tailored to serve that interest because it can be served by less intrusive 
means. See, e.g., Morales-Santana, 2017 WL 2507339, at *11 n.13 (“[O]ur decisions reject 
measures that classify unnecessarily and overbroadly by gender when more accurate and impartial 
lines can be drawn.”); Grutter v. Bollinger, 539 U.S. 306, 339 (2003) (“Narrow tailoring does, 
however, require serious, good faith consideration of workable . . . alternatives” to achieve 
government interest). For example, Puerto Rico already has in place processes to provide accurate 
birth certificates to adoptees, without strikethroughs, while maintaining the original record issued 
at birth under seal by the registry. Applying this policy to Plaintiffs’ requests for corrections to the 
gender marker and names on their birth certificates would permit the Commonwealth to maintain 
a historical record of sex and name as assigned at birth under seal, while at the same time 
permitting Plaintiffs to obtain and present an accurate birth certificate. 
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Furthermore, Puerto Rico’s Birth Certificate Policy stands in sharp contrast to the approach 
of the overwhelming majority of jurisdictions in the United States, including 46 states, the District 
of Columbia, Guam, and the Northern Mariana Islands, which allow transgender persons to correct 
the gender marker on their birth certificates to match their gender identity and to accurately reflect 
their sex, without revealing their transgender status.13 “[T]hese states have [no] less interest in 
ensuring an accurate record-keeping system” than the Commonwealth. Love, 146 F. Supp. 3d at 
857. Thus, the Commonwealth cannot seriously maintain that the Birth Certificate Policy 
“narrowly serves the state’s interest in maintaining ‘accurate’ identification documents.” Id.  
IV. CONCLUSION 

For all the foregoing reasons, Plaintiffs respectfully request that the Court grant their 
motion for summary judgment and declare Puerto Rico’s Birth Certificate Policy unconstitutional. 

Dated on this 26th day of June, 2017.

                                                 
13 See Lisa Mottet, Modernizing State Vital Statistics Statutes and Policies to Ensure Accurate Gender Markers on 
Birth Certificates: A Good Government Approach to Recognizing the Lives of Transgender People, 19 Mich. J. Gender 
& L. 373, 381 (2013), https://goo.gl/h5rgGz (collecting statutes and regulations regarding corrections to gender 
markers in birth certificates for all U.S. jurisdictions). It also goes against the prevailing trend of modernizing policies 
to ease the burden placed on transgender people seeking to correct the gender marker on their birth certificates by 
removing surgical requirements and introducing measures to protect privacy. See, e.g., Kristena Hansen, Oregon 
Shields Birth Record Changes for Transgender People, The Register-Guard, June 1, 2017, https://goo.gl/WCiHXi; 
Associated Press, Delaware Adopts New Transgender Birth Certificate Rules, The News Journal, Nov 4, 2016, 
https://goo.gl/gLhSzK; Michael Lavers, Md. Birth Certificates Law Takes Effect, Washington Blade, Oct 5, 2015, 
https://goo.gl/V565qe; Emily Hewlings, Massachusetts Ends Surgery Requirement For Legally Changing Gender On 
Birth Certificates, Daily Hampshire Gazette, Aug. 24, 2015, https://goo.gl/VufPhv; Cathy Bussewitz, Hawaii Eases 
Process To Switch Gender On Birth Certificates, The Orange County Register, July 13, 2015, https://goo.gl/qcmnPg; 
Mitch Kellaway, Connecticut Makes Changing Birth Certificates Easier for Trans Folks, The Advocate, June 30, 
2015, https://goo.gl/HBYX4P; Parker Malloy, California Becomes Easiest Place for Trans People to Amend Birth 
Certificates, The Advocate, July 2, 2014, https://goo.gl/CN2cgW (all websites last visited June 21, 2017).  
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INTRODUCTION AND SUMMARY OF ARGUMENT1 

 Plaintiff Genevieve Duronslet alleges that when she was placed in a crisis 

center for youth in foster care, Defendant County of Los Angeles excluded her from 

facilities designated for girls, including restrooms and sleeping areas, because she is 

a girl who is transgender. 

This alleged conduct states a valid claim for discrimination under both state 

and federal law.  First, Plaintiff’s exclusion violates California’s Unruh Civil Rights 

Act.  That law protects transgender individuals through its prohibition against 

discrimination based on sex, which includes gender identity as well as sex 

stereotypes.  Second, Plaintiff’s exclusion violates the federal Equal Protection 

Clause.  Discrimination against a transgender individual triggers heightened 

scrutiny, both because it targets a sex-based consideration—transgender status—

and because government discrimination against transgender individuals bears all the 

indicia of a suspect classification.  Regardless of the level of scrutiny, Defendant’s 

asserted safety justification for discriminating against Plaintiff cannot be credited 

on a motion to dismiss.  That is particularly true given that California state law 

expressly outlaws the practice that Defendant stands behind—treating youth in 

foster care in a manner contrary to their gender identity—as harmful and dangerous. 

Plaintiff also states a valid claim for intentional infliction of emotional 

distress.  Defendant’s cavalier denial of the severity of the harm Plaintiff alleges to 

have suffered, as well as its own culpability, similarly cannot be credited at this 

stage of these proceedings.  To the contrary, the consensus of child welfare and 

mental health professionals who treat and care for transgender individuals is that 

discrimination against transgender individuals can inflict significant damage on 

their health and well-being, contributing to suicide rates that far exceed those of the 

general population. 

                                                 
1 The identity and interest of Amicus Curiae Lambda Legal Defense and Education Fund, Inc. 
(“Lambda Legal”) are described in Lambda Legal’s motion for leave to file this brief.  Dkt. No. 7. 
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ARGUMENT 

I. Plaintiff’s Complaint States a Valid Claim for Discrimination Under the 
Unruh Civil Rights Act and the Equal Protection Clause. 

A. Plaintiff’s Alleged Exclusion from Facilities Matching Her Gender 
Identity Because She Is a Transgender Girl Violates the Unruh 
Civil Rights Act. 

 The intentional exclusion of a transgender individual like Plaintiff from sex-

separated facilities matching her gender identity states a valid claim for 

discrimination under the Unruh Civil Rights Act based on “sex,” which expressly 

includes “a person’s gender identity.”  Cal. Civ. Code § 51(e)(5). 

  1. The Complaint Plausibly Alleges Discriminatory Intent. 

Contrary to Defendant’s assertion, the complaint more than plausibly alleges 

intentional discrimination on the basis of sex, including gender identity.  Claims 

under the Unruh Civil Rights Act generally require discriminatory intent.  Munson 

v. Del Taco, Inc., 46 Cal. 4th 661, 671 (2009).  Here, the complaint alleges that 

Defendant refused to treat Plaintiff like other girls at the Welcome Center, instead 

excluding her from the restrooms and sleeping area designated for girls, because 

Defendant perceived her as “a transgender individual who identified as female and 

not that of male, the sex to which she had been assigned at birth.”  Compl. ¶¶ 10, 

13.  There is nothing implausible about that factual allegation.   

Indeed, the California Legislature has confirmed that Plaintiff’s experience of 

discrimination is common for transgender youth in foster care.  In enacting S.B. 

731 in 2015, the Legislature found that “[w]hen facilities encounter transgender 

youth, most often they place these youth according to their assigned birth sex, rather 

than their gender identity,” which “can cause serious harm to the youth’s well-

being, create unnecessary safety risks, and may violate non-discrimination laws.”  

Sen. Floor Analysis, S.B. 731, 2015-16 Reg. Sess. (Sept. 2, 2015) (emphasis 

added).  That is precisely what prompted California to provide specific guidance to 

child welfare providers such as Defendant confirming their nondiscrimination 
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obligations—including their obligation to treat youth in a manner consistent with 

their gender identity.  Cal. Welf. & Inst. Code §§ 16001.9(a)(24), 16006  

(“Children . . . in out-of-home care shall be placed according to their gender 

identity, regardless of the sex or gender listed in their court or child welfare 

records”).  But, as illustrated by both Plaintiff’s experience and Defendant’s 

unapologetic defense in this litigation of its alleged conduct, it is clear the County 

of Los Angeles has not gotten the message.2 

Courts have rejected improper attempts by defendants to ratchet up the 

standard for demonstrating discriminatory intent.  In Hankins v. El Torito Rests., 

Inc., 63 Cal. App. 4th 510, 517-20 (1998), the court rejected defendant’s argument 

that there was insufficient evidence to support a finding that it had intentionally 

discriminated against plaintiff based on disability under the Unruh Civil Rights Act 

by barring him from an accessible restroom in its restaurant.  Although the 

sufficiency of the pleadings was not squarely at issue, the court observed that 

plaintiff “did plead intentional discrimination” by expressly alleging that defendant 

knowingly “denied accessible restrooms facilities to physically handicapped 

persons” and that plaintiff “was discriminated against on the sole basis that he was 

physically disabled.”  Id. at 518.  Here, the complaint similarly alleges that 

Defendant knowingly and intentionally treated Plaintiff differently from other girls 

because she was a transgender girl.  Compl. ¶¶ 10, 13.  Courts have also been 

particularly reluctant to dismiss complaints at the pleading stage based on 

defendants’ assertions of insufficiently-pled discriminatory intent.3  
                                                 
2 Ironically, the plausibility of Plaintiff’s allegation of discriminatory intent is illustrated by 
Defendant’s defense of why treating youth in a manner contrary to their gender identity is 
purportedly “rational” and supposedly “furthers the County’s goals of protecting minors.”  Def.’s 
Mot. at 11.  While that defense is meritless (and wholly untenable in light of California law), it 
nonetheless demonstrates that the alleged subjective perception by staff at the Welcome Center—
that Plaintiff was not a “real” girl and deserving of treatment as such because she was not 
assigned female at birth—is entirely plausible. 
3 See, e.g., Smith v. Tobinworld, No. 16-CV-01676-RS, 2016 WL 3519244, at *6 (N.D. Cal. June 
28, 2016) (plaintiff adequately pled intentional discrimination under the Unruh Civil Rights Act 
based on allegations that defendant deprived services “based on his disabilities”); City of Los 
Angeles v. Citigroup Inc., 24 F. Supp. 3d 940, 953 (C.D. Cal. 2014) (plaintiff adequately pled 
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 It is also important to emphasize that Defendant’s asserted justification for its 

differential treatment of transgender individuals like Plaintiff has no bearing on 

whether it intentionally engaged in differential treatment in the first place.  See 

Hankins, 63 Cal. App. 4th at 519-20 (rejecting defendant’s argument that it could 

not have acted with discriminatory intent because it was instead supposedly 

motivated by health and safety concerns related to plaintiff’s use of a restroom 

located beyond the food preparation area of the restaurant); cf. Exodus Refugee 

Immigration, Inc. v. Pence, 838 F.3d 902, 904-05 (7th Cir. 2016) (explaining that a 

state policy of excluding Syrian refugees discriminates based on nationality, even if 

the government is motivated by public safety concerns).  Discriminatory intent, or 

“animus,” also does not require a desire to harm; to the contrary, it may arise from 

“assertedly benign” motives.  Schwenk v. Hartford, 204 F.3d 1187, 1202 (9th Cir. 

2000).  Whatever justification Defendant proffers cannot obscure the relevant issue 

here, which is that, according to the complaint, Defendant intentionally excluded 

Plaintiff from facilities designated for girls because she was a transgender girl. 

2. Plaintiff’s Complaint Alleges Intentional Discrimination 
Based on Her Transgender Status, Not Disparate Impact. 

 Defendant’s assertion that Plaintiff merely alleges disparate impact of a 

facially neutral policy cannot be reconciled with the factual allegation that 

Defendant refused to treat Plaintiff like other girls because of her transgender 

status.  An individual’s transgender status is necessarily a sex-based consideration, 

not a facially neutral one.  An alleged policy or practice that permits individuals to 
                                                                                                                                                               
intentional discrimination by alleging that defendants targeted minority borrowers for unfair loan 
terms “based on” race or national origin); Castaneda v. Burger King Corp., 597 F. Supp. 2d 1035, 
1048 (N.D. Cal. 2009) (complaint adequately pled discriminatory intent “generally” rather than 
“with particularity”); Rodriguez v. California Highway Patrol, 89 F. Supp. 2d 1131, 1139 (N.D. 
Cal. 2000) (plaintiffs adequately pled intentional discrimination by alleging defendants detained 
motorists “on the basis of race”); see also Maduka v. Sunrise Hosp., 375 F.3d 909, 912-13 (9th 
Cir. 2004) (plaintiff need not plead a prima facie case under the McDonnell Douglas framework  
applicable to circumstantial evidence on summary judgment).  Courts have also granted leave to 
amend to cure any deficiencies.  See, e.g., Dallas & Lashmi, Inc. v. 7-Eleven, Inc., 112 F. Supp. 
3d 1048, 1063 (C.D. Cal. 2015) (granting motion to dismiss with leave to amend where complaint 
alleged only a “bare possibility of discrimination premised in speculation”). 
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use facilities matching their gender identity—but only if those facilities correspond 

to the sex they were assigned at birth—is not facially neutral.  Compl. ¶ 25. 

First, such a policy targets transgender people because it seizes on the one 

characteristic that defines transgender people and distinguishes them from others—

the incongruence between their gender identity and birth-assigned sex—and 

imposes differential treatment on that basis.  Although all individuals (transgender 

or not) need to access facilities matching their gender identity, individuals can only 

access such facilities under Defendant’s alleged policy or practice if their gender 

identity matches the sex they were assigned at birth.  That facially discriminates 

against transgender individuals, rather than merely having a disparate impact on 

them.  See, e.g., Roberts v. Clark Cty. Sch. Dist., 2:15-cv-00388-JAD-PAL, 2016 

WL 5843046, at *6-9 (D. Nev. Oct. 4, 2016) (holding that a policy excluding a 

transgender male employee from the men’s restroom constituted disparate treatment 

based on sex, including gender identity, in violation of Title VII and state 

nondiscrimination law); Bd. of Educ. of the Highland Local Sch. Dist., v. U.S. Dep’t 

of Educ., No. 2:16-CV-524, -- F. Supp. 3d --, 2016 WL 5372349, at *2, *15-17 

(S.D. Ohio Sept. 26, 2016) (“Highland”) (holding that a policy requiring students to 

use restrooms and locker rooms matching their “biological sex” discriminated 

against the plaintiff based on her transgender status), stay denied, -- F.3d --, 2016 

WL 7241402 (6th Cir. Dec. 15, 2016).4 

By the same token, courts overwhelmingly recognized that laws barring 

individuals from marrying others of the same sex facially discriminated against 

lesbian and gay individuals, even though some states attempted to argue that such 

laws technically applied to everyone.  See, e.g., Obergefell v. Hodges, 135 S. Ct. 

                                                 
4 Discrimination on the basis of even a proxy for a characteristic—in contrast to Defendant’s 
direct discrimination on the basis of transgender status alleged in the complaint—is also a form of 
facial discrimination, not disparate impact.  Cf. Pac. Shores Props., LLC v. City of Newport 
Beach, 730 F.3d 1142, 1159 n.23 (9th Cir. 2013) (“discriminating against individuals with gray 
hair is a proxy for age discrimination”); accord Bray v. Alexandria Women’s Health Clinic, 506 
U.S. 263, 270 (1993) (“A tax on wearing yarmulkes is a tax on Jews.”). 
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2584, 2602 (2015); Latta v. Otter, 771 F.3d 456, 467-68 (9th Cir. 2014); In re 

Marriage Cases, 43 Cal. 4th 757, 840 (2008) (rejecting the reasoning that a lesbian 

or gay man could simply marry someone of a different sex).  The “proper focus . . . 

is the group for whom the law is a restriction, not the group for whom the law is 

irrelevant.’”  City of Los Angeles v. Patel, 135 S. Ct. 2443, 2451 (2015) (internal 

quotes omitted).  Here, Defendant’s alleged policy or practice is a relevant 

restriction only for transgender individuals like Plaintiff.  No one else is excluded 

from facilities matching their gender identity. 

Second, Defendant’s assertion of facial neutrality is also irreconcilable with 

the reality that sex-separated facilities necessarily envision classifying individuals 

based on sex.  Plainly, a sex-based classification is not neutral with regard to sex.  

See Latta, 771 F.3d at 480 (Berzon, J., concurring) (observing that “[a] law that 

facially dictates that a man may do X while a woman may not, or vice versa, 

constitutes, without more, a gender classification”). 

To be clear, however, the Unruh Civil Rights Act does not prohibit sex-

separated facilities, and Plaintiff’s complaint does not allege that designating 

separate restrooms and sleeping areas for males and females is unlawful.  But the 

law does prohibit sex-based differential treatment where it causes harm.  See 

Wilkins-Jones v. Cty. of Alameda, 859 F. Supp. 2d 1039, 1048 (N.D. Cal. 2012) 

(recognizing that a claim under the Unruh Civil Rights Act requires “injury, 

damage, loss or harm”).  Thus, for example, the exclusion of a non-transgender boy 

from the girl’s restroom or the girl’s sleeping area would not violate the law where 

that exclusion caused no harm.  In contrast, the exclusion of a transgender girl from 

the girl’s restroom or the girl’s sleeping area would violate the law where, as 

alleged here, it does cause harm.  Indeed, the same would be true if Defendant 

excluded a non-transgender girl from the girl’s restroom, or forced her to sleep in a 

location isolated away from other girls, because it deemed her insufficiently 

feminine to be treated like other girls.  The humiliation that exclusion would likely 
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cause is precisely the type of harm the Unruh Civil Rights Act, and 

nondiscrimination protections more generally, seek to eradicate.   

3. The Exclusion of Transgender Individuals From Facilities 
Matching Their Gender Identity States a Valid Claim for 
Discrimination Based on Sex, Including Gender Identity. 

Finally, many courts have recognized that the exclusion of transgender 

individuals from facilities matching their gender identity discriminates on the basis 

of sex, including gender identity in particular.  See, e.g., Roberts, 2016 WL 

5843046, at *6-9 (finding that defendant’s exclusion of a transgender man from the 

men’s restroom violated Nevada state antidiscrimination law, which expressly 

protected gender identity, as well as Title VII5); Doe v. Reg’l Sch. Unit 26, 86 A.3d 

600 (Me. 2014) (holding that the exclusion of a transgender female student from the 

girls’ restroom violated state law prohibiting discrimination on the basis of gender 

identity); Dep’t of Fair Emp’t and Hous. (DFEH) v. Am. Pac. Corp., No. 34-2013-

00151153 (Sacramento Super. Ct. Mar. 11, 2014) (“AMPAC Order”), available at 

https://cms.portal.ca.gov/dfeh/res/docs/Announcements/Lozano%20final%20order.

pdf (holding that California’s civil rights agency stated a valid claim for 

discrimination based on sex, including gender identity, under the Fair Employment 

and Housing Act where defendant employer barred a transgender male employee 

from the men’s restroom); see also Highland, 2016 WL 5372349, at *14-17 

(finding a likelihood of success on transgender student’s equal protection claim).  

The Unruh Civil Rights Act’s protections of transgender people do not stop at the 

restroom door. 

Of particular relevance here, the California Department of Fair Employment 

and Housing (DFEH) has issued guidance confirming that it interprets the 

prohibitions against discrimination based on “sex,” including “gender identity,” in 

                                                 
5 A copy of the amicus brief filed by Lambda Legal in the Roberts case, which analyzes the 
relevant sex discrimination case law and Ninth Circuit law in greater detail, is available here: 
http://www.lambdalegal.org/in-court/legal-docs/roberts_nv_20160129_amicus-brief. 
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the Fair Employment and Housing Act—which parallel those in the Unruh Civil 

Rights Act—as guaranteeing individuals the “right to use a restroom . . . that 

corresponds to the employee’s gender identity, regardless of the employee’s 

assigned sex at birth.”  DFEH, Transgender Rights in the Workplace, available at 

http://www.dfeh.ca.gov/files/2016/09/DFEH163TGR.pdf; see also DFEH v. 

Marion’s Place, Dec. No. 06-01, 2006 WL 1130912, at *8-9 (Cal. Fair Emp’t & 

Housing Comm’n Feb. 1, 2006) (finding that a nightclub violated the Unruh Civil 

Rights Act by discriminating against transgender patrons based on sex stereotypes 

regarding attire).  An agency’s interpretation of its own statute is a persuasive 

authority that courts may consider.  DFEH v. Law Sch. Admission Council Inc., 896 

F. Supp. 2d 849, 858 (N.D. Cal. 2012).  Civil rights tribunals in other states have 

similarly held that the exclusion of transgender people from facilities matching their 

gender identity violates protections based on gender identity.6   

It is also instructive that the California Legislature amended the Education 

Code in 2013 to confirm that existing nondiscrimination statutes—which protect 

gender, gender identity, and gender expression—guarantee the right of transgender 

students to access sex-separated facilities and activities matching their gender 

identity.  A.B. 1266.  The Legislature found that “many school districts do not 

understand and are not presently in compliance with their obligations” and “some 

school districts are excluding transgender students from sex-segregated programs, 

activities, and facilities.”  Sen. Educ. Comm. Rep., A.B. 1266, 2013-14 Reg. Sess. 

                                                 
6 Sommerville v. Hobby Lobby Stores, Charge Nos. 2011CN2993/2011CP2994 (Ill. Human 
Rights Comm’n May 15, 2015) (finding that the “decision to restrict Complainant’s access to the 
women’s restroom on account of her gender related identity violated” state law), available at 
http://www.windycitymediagroup.com/pdf/Sommervilleruling.pdf; Mathis v. Fountain-Fort 
Carson Sch. Dist. 8, Charge No. P20130034X, Determination (Colo. Civil Rights Division Jun. 
17, 2013) (“By not permitting [a transgender girl] to use the restroom with which she identifies, 
as non-transgender students are permitted to do, the [school] treated the [student] less favorably 
than other students”), available at http://www.transgenderlegal.org/media/uploads/doc_529.pdf; 
Jones v. Johnson Cty. Sheriff’s Dep’t, No. 12-11-61830, Order Finding Probable Cause (Iowa 
Civil Rights Comm’n Mar. 5, 2013) (holding that the exclusion of a transgender woman from the 
women’s restroom made out a prima facie case of discrimination based on gender identity), 
available at http://www.lambdalegal.org/in-court/legal-docs/jones_ia_20130305_order. 

Case 2:16-cv-08933-ODW-PLA   Document 17   Filed 01/20/17   Page 16 of 33   Page ID #:151



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 9 AMICUS CURIAE BRIEF 
OF LAMBDA LEGAL

 

(Jun. 13, 2013).  It did not change but instead clarified existing antidiscrimination 

law to make clear that students must be treated in a manner consistent with their 

gender identity.  AMPAC Order at 3.  All legislative acts having the same general 

purpose “should be construed together if they harmonize and achieve a uniform and 

consistent legislative purpose.”  Isobe v. Unemployment Ins. Appeals Bd., 12 Cal. 

3d 584, 590-91 (1974).  Accordingly, the Unruh Civil Rights Act’s prohibition on 

discrimination based on sex, including gender identity, must be understood as 

providing parallel protection to transgender people and their right to access to sex-

separated facilities matching their gender identity.    

B. Defendant’s Alleged Discrimination Against Plaintiff Because She 
Is a Transgender Girl States a Valid Equal Protection Claim. 

Defendant erroneously asserts Plaintiff’s equal protection claim should be 

dismissed because government discrimination against a transgender individual is 

entitled to only rational basis review and, furthermore, that Defendant has somehow 

“demonstrate[d] adequate justification for the alleged discrimination.”  Mot. at 11.  

This grossly misrepresents the state of the law, including binding Ninth Circuit 

authority, and disregards that it is Plaintiff’s factual allegations—not Defendant’s 

assertions—that must be taken as true at the pleading stage. 

1. Government Discrimination Against Transgender 
Individuals Must Be Tested Under Heightened Scrutiny. 

The alleged discrimination here must be analyzed under the rigors of 

heightened scrutiny for two reasons: (a) discrimination against transgender 

individuals is a form of sex discrimination, which therefore requires intermediate 

scrutiny at a minimum, see United States v. Virginia, 518 U.S. 515, 555 (1996), and 

(b) discrimination against transgender individuals bears all the indicia of a suspect 

classification, which requires strict scrutiny. 
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a. Discrimination Against Transgender Individuals 
Constitutes a Form of Discrimination Based on Sex. 

First, sex discrimination encompasses any harmful differential treatment on 

the basis of “sex-based considerations.”  Price Waterhouse v. Hopkins, 490 U.S. 

228, 251 (1989).  Defendant’s alleged discrimination implicates at least two such 

considerations:  Plaintiff’s perceived nonconformity to gender-based expectations 

and stereotypes as a transgender girl, and Plaintiff’s transgender status itself, 

defined by the discordance between her gender identity and birth-assigned sex. 

Discrimination Based on Sex Stereotypes.  More than a quarter century ago, 

the Supreme Court explained in the context of Title VII that “we are beyond the day 

when an employer could evaluate employees by assuming or insisting that they 

matched the stereotype associated with their group.”  Price Waterhouse, 490 U.S. at 

251 (recognizing that an employer’s refusal to promote a female employee because 

she was deemed too masculine in her dress, appearance, and demeanor was 

discrimination because of “sex”).  In short, “Price Waterhouse sets a rule that bars 

discrimination on the basis of sex stereotypes.”  Nichols v. Azteca Rest. Enters., 

Inc., 256 F.3d 864, 874 (9th Cir. 2001).   

In Schwenk, 204 F.3d at 1202, the Ninth Circuit held that this prohibition 

against sex stereotyping applies with particular force to transgender people, whose 

gender identity and expression transgress the stereotypes associated with their sex 

assigned at birth.  The plaintiff in Schwenk was a transgender female prisoner who 

had been sexually assaulted by a prison guard and brought suit under the Gender 

Motivated Violence Act, which applied if the conduct at issue was “because of 

gender.”  Id. at 1198.   

The Ninth Circuit made crystal clear that “sex” includes an individual’s 

“gender or sexual identity” as well as “socially-constructed gender expectations.”  

Id. at 1201-02.  In so holding, the court confirmed that Price Waterhouse had 

overruled prior circuit authority narrowly defining “sex” under Title VII and 
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limiting its application to transgender people.  Previously, in Holloway, the court 

had held that “sex” was limited to “an individual’s distinguishing biological or 

anatomical characteristics.”  Id. at 1201 (citing Holloway v. Arthur Andersen & Co., 

566 F.2d 659 (9th Cir. 1977) (internal quotes omitted)).  However, the “initial 

judicial approach taken in cases such as Holloway has been overruled by the logic 

and language of Price Waterhouse.”  Schwenk, 204 F.3d at 1201.  Defendant’s 

continued reliance on Holloway is therefore badly misplaced.   Simply put, 

“Holloway is no longer good law.”  Norsworthy v. Beard, 87 F. Supp. 3d 1104, 

1118 (N.D. Cal. 2015). 

Indeed, there has been “near-total uniformity” in the federal judiciary that 

this initial approach exemplified by Holloway was “eviscerated” by Price 

Waterhouse.  Glenn v. Brumby, 663 F.3d 1312, 1318 n.5 & 1319 (11th Cir. 2011) 

(holding that sex stereotyping protections “cannot be denied to a transgender 

individual”); accord Smith v. City of Salem, 378 F.3d 566, 574-75 (6th Cir. 2004) 

(recognizing that sex stereotyping protections are not denied “simply because the 

person is a transsexual”); Barnes v. City of Cincinnati, 401 F.3d 729 (6th Cir. 2005) 

(applying Smith); Rosa v. Park West Bank & Trust Co., 214 F.3d 213, 215-16 (1st 

Cir. 2000) (holding that sex stereotyping protections apply to transgender people). 

Discrimination because an individual is transgender necessarily relies upon 

sex stereotypes.  A transgender individual contravenes the social expectation that 

people identify as their sex assigned at birth and live their lives accordingly.  As the 

Ninth Circuit explained, a transgender person’s “inward identity [does] not meet 

social definitions of masculinity [or femininity]” that are associated with one’s 

birth-assigned sex.  Schwenk, 204 F.3d at 1201.  In that sense, “[a] person is defined 

as transgender precisely because of the perception that his or her behavior 

transgresses gender stereotypes.”  Glenn, 663 F.3d at 1316.  “There is thus a 

congruence between discriminating against transgender and transsexual individuals 

and discrimination on the basis of gender-based behavioral norms.”  Id.  In sum, 
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Schwenk stands for the proposition that “discrimination on the basis of transgender 

status is also gender discrimination.”  Latta, 771 F.3d at 495 n.12 (Berzon, J., 

concurring). 

Discrimination Based on Transgender Status.  Second, independent of sex 

stereotypes, discrimination against a transgender individual is a form of sex 

discrimination because an individual’s transgender status itself turns on “sex-based 

considerations.”  Price Waterhouse, 490 U.S at 251.  An individual is defined as 

transgender because of the discordance between two sex-based considerations:  

gender identity and birth-assigned sex.  Gender identity is as much a sex-based 

consideration as the elements of gender expression that were at issue in Price 

Waterhouse, such as one’s dress, hairstyle, and make-up usage.  “What matters” is 

that “the discrimination is related to . . . sex.”  Schwenk, 204 F.3d at 1202.  

A robust body of case law has recognized that discrimination because of 

gender identity is necessarily discrimination because of sex.  See, e.g., Schwenk, 

204 F.3d at 1201-02 (holding that conduct motivated by an individual’s “gender or 

sexual identity” is because of “gender,” which is interchangeable with “sex”); 

Roberts, 2016 WL 5843046, at *6; Fabian v. Hosp. of Cent. Conn., 172 F. Supp. 3d 

509, 526-27 (D. Conn. 2016); Norsworthy, 87 F. Supp. 3d at 1119; Rumble v. 

Fairview Health Servs., No. 14-cv-2037, 2015 WL 1197415, at *2 (D. Minn. Mar. 

16, 2015).  Here, but for Plaintiff’s gender identity, and its discordance with her 

birth-assigned sex, she would not have suffered the harms alleged in the complaint. 

Furthermore, discrimination against a transgender individual also constitutes 

sex discrimination in the same way that firing an employee because she converts 

from Christianity to Judaism “would be a clear case of discrimination ‘because of 

religion,’” and [n]o court would take seriously the notion that ‘converts’ are not 

covered.”  Schroer v. Billington, 577 F. Supp. 2d 293, 306 (D.D.C. 2008); Fabian, 

172 F. Supp. 3d at 527. 
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b. Discrimination Against Transgender Individuals 
Bears All the Indicia of a Suspect Classification. 

In addition to triggering heightened scrutiny based on sex, discrimination 

against transgender people rings each and every alarm bell alerting courts that a 

government classification is suspect and calls for searching judicial scrutiny.  In 

identifying whether a classification warrants strict scrutiny, courts have considered 

whether: (i) the group has historically been subjected to discrimination, (ii) the 

group’s defining characteristic frequently bears upon one’s ability to contribute to 

society, (iii) the characteristic that defines the group is immutable or distinguishing, 

and (iv) the group is a politically vulnerable minority.  See Golinski v. Office of 

Pers. Mgmt., 824 F. Supp. 2d 968, 983 (N.D. Cal. 2012).  While not all factors must 

be present for strict scrutiny to apply, see Windsor v. United States, 699 F.3d 169, 

181 (2d Cir. 2012), aff’d, 133 S. Ct. 2675 (2013), all tip sharply in favor of strict 

scrutiny here. 

Transgender people have long faced widespread discrimination in access to 

employment, education, health care, housing, transportation, places of public 

accommodation, police protection, courts, and government benefits programs, 

continuing to this day.7  “[T]he hostility and discrimination that transgender 

individuals face in our society today is well-documented.”  Brocksmith v. United 

States, 99 A.3d 690, 698 n.8 (D.C. 2014).  Indeed, “this history of persecution and 

discrimination is not yet history.”  Adkins v. City of New York, 143 F. Supp. 3d 134, 

                                                 
7 Brad Sears et al., Documenting Discrimination on the Basis of Sexual Orientation and Gender 
Identity in State Employment, Executive Summary, Williams Institute (2009), available at 
http://williamsinstitute.law.ucla.edu/research/workplace/documenting-discrimination-on-the-
basis-of-sexual-orientation-and-gender-identity-in-state-employment/; Sandy James et al., Report 
of the 2015 U.S. Transgender Survey, Executive Summary, (“USTS Survey”), available at 
http://www.transequality.org/sites/default/files/docs/usts/Executive%20Summary%20-
%20FINAL%201.6.17.pdf; see also Daggett v. Commission on Governmental Ethics & Election 
Practices, 172 F.3d 104, 112 (1st Cir. 1999) (Boudin, J.) (observing that legislative or 
constitutional facts, in contrast to adjudicative facts, are usually provided “by material set forth in 
the briefs”). 
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139-140 (S.D.N.Y. 2015) (holding that discrimination based on transgender status 

merits heightened scrutiny); Norsworthy, 87 F. Supp. 3d at 1119 n.8 (same); 

Highland, 2016 WL 5372349, at *16 (same).  A recent national survey of 27,715 

transgender Americans found that 77% face discriminatory conditions in the 

workplace.  USTS Survey at 11.  More than three-quarters of transgender students 

experience alarming rates of mistreatment, including verbal harassment and 

physical and sexual assault, leading 17% to drop out of school.  Id. at 9.  Nearly 

one-third of transgender people have experienced homelessness.  Id. at 11. 

Furthermore, an individual’s transgender status also has no relation to that 

person’s ability to contribute to society.  See Adkins, 143 F. Supp. 3d at 139 

(observing that the court was unaware “of any data or argument suggesting that a 

transgender person, simply by virtue of transgender status, is any less productive 

than any other member of society.”); Norsworthy, 87 F. Supp. 3d at 1119 n.8; 

Highland, 2016 WL 5372349, at *16.  On the basis of these two considerations 

alone—a history of discrimination and the absence of any relation to ability to 

contribute to society— strict scrutiny would be warranted. 

In addition, transgender people have “‘obvious, immutable, or distinguishing 

characteristics” that define them as a discrete group, including a characteristic that 

“calls down discrimination when it is manifest.”  Adkins, 143 F. Supp. 3d at 139 

(internal quotes omitted).  There is no question that “transgender people often face 

backlash in everyday life when their status is discovered.”  Id. at 140.  Furthermore, 

gender identity is not a characteristic that an individual can voluntarily change or, 

for that matter, should be expected to change.  See Norsworthy, 87 F. Supp. 3d at 

1119 n.8; Hernandez-Montiel, v. INS, 225 F.3d 1084, 1093 (9th Cir. 2000) (holding 

that both “[s]exual orientation and sexual identity are immutable; they are so 

fundamental to one’s identity that a person should not be required to abandon 

them”); Kosilek v. Maloney, 221 F. Supp. 2d 156, 163 (D. Mass. 2002) (“The 

consensus of medical professionals is that transsexualism is biological and 
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innate.”). 

Finally, “as a tiny minority of the population, whose members are 

stigmatized for their gender non-conformity in a variety of settings, transgender 

people are a politically powerless minority group.”  Highland, 2016 WL 5372349, 

at *16.  Indeed, the passage of laws barring transgender individuals from using sex-

separated facilities matching their gender identity is itself one such illustration of 

the relative political powerlessness of transgender people.  Id.; see also Adkins, 143 

F. Supp. 3d at 140 (noting that there are no openly transgender members of the 

United States Congress or the federal judiciary). 

Any faithful application of these four factors to government discrimination 

against transgender individuals inexorably leads to the conclusion that strict 

scrutiny is warranted—particularly given circuit precedent.  The Ninth Circuit has 

already confirmed that government discrimination based on sexual orientation 

requires heightened scrutiny.  SmithKline Beecham Corp. v. Abbott Labs., 740 F.3d 

471, 481-84 (9th Cir. 2014).  As a district court in this circuit observed, the logic of 

that holding “applies with at least equal force to discrimination against transgender 

people, whose identity is equally immutable and irrelevant to their ability to 

contribute to society, and who have experienced even greater levels of societal 

discrimination and marginalization.”  Norsworthy, 87 F. Supp. 3d at 1119 n.8. 

2. Defendant’s Asserted Justifications Fail Any Level of 
Scrutiny and Cannot Be Credited at the Pleading Stage. 

Regardless of the level of scrutiny that is applied here, however, Defendant’s 

naked assertion that its alleged discrimination against Plaintiff was justified by a 

goal of protecting the safety of minors cannot be credited at the pleading stage, 

where the complaint’s factual allegations must be taken as true.  Specifically, 

Defendant asserts that “[a]llowing minors to use any restroom they desire may 

create a dangerous situation and opportunities for abuse.”  Mot. at 11. 

First, Plaintiff has not argued that nondiscrimination protections require that 

Case 2:16-cv-08933-ODW-PLA   Document 17   Filed 01/20/17   Page 23 of 33   Page ID #:158



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 16 AMICUS CURIAE BRIEF 
OF LAMBDA LEGAL

 

minors be allowed “to use any restroom they desire.”  Id.  Instead, she alleges only 

that Defendant discriminated against her by barring her from facilities matching her 

gender identity.  Applying nondiscrimination protections to transgender individuals 

does not require the abolition of sex-separated facilities.  See Whitaker v. Kenosha 

Unified Sch. Dist. No. 1, No. 16-CV-943, 2016 WL 5239829, *6 (E.D. Wisc. Sept. 

22, 2016) (explaining that “the issuance of the injunction will not disturb the 

school’s ability to have boys’ restrooms and girls’ restrooms” but rather “will 

require only that [plaintiff, a transgender boy] . . . be allowed to use the existing 

boys’ restrooms.”); see also Highland, 2016 WL 5372349, at *20 (directing school 

officials merely “to treat Jane Doe as the girl she is”).   

Second, Defendant’s asserted safety rationale is wholly discredited by the 

fact that California state law specifically outlaws a “policy where minors are 

required to use restrooms and other facilities related to their assigned sex.”  Mot. at 

11.  As noted above, California enacted specific guidance to confirm that child 

welfare providers like Defendant are required to treat youth “according to their 

gender identity, regardless of the sex or gender listed in their court or child welfare 

records.”  Cal. Welf. & Inst. Code § 16006.  Stated differently, Defendant’s 

position in this litigation is that a policy that violates state law furthers a 

government interest in safety.  To state the argument is to refute it.  Cf. Latta, 771 

F.3d at 473-74 (holding that a purported justification for banning same-sex couples 

from marriage based on parenting ability was not credible where state law already 

afforded same-sex couples all the rights and responsibilities of parents). 

Particularly fatal for Defendant’s argument, the reason that California 

provided this guidance was because it found that treating transgender youth 

according to their birth-assigned sex rather than their gender identity could “create 

unnecessary safety risks” and inflict “serious harm to the youth’s well-being.”  Sen. 

Floor Analysis, S.B. 731 (2015-2016 Reg. Sess.), Sept. 2, 2015, at 3 (emphasis 

added).  As exemplified by Defendant’s introduction of a photograph of Plaintiff 
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(Dkt. 16-3 at 2), relegating a transgender girl to boys’ facilities—which visibly 

conflict with her gender identity—not only discloses her transgender status and 

jeopardizes her safety8 but is unlikely to lead to any greater subjective feelings of 

security for boys using those facilities. 

Third, even if Defendant’s asserted justification were relevant at this stage, it 

would have to be substantiated with credible evidence—not rank speculation.  That 

is particularly true under heightened scrutiny, where the “demanding” burden of 

justification rests squarely with the government, and where it must prove that the 

proffered justification actually motivated its conduct at the time and was not merely 

invented post hoc in litigation.  See Virginia, 518 U.S. at 533.  Equal protection 

requires more than abstract fear projected into law.  Id. at 545 (rejecting “fears” 

based on the inclusion of women at a state military academy as not “solidly 

grounded”).  Defendant’s desk-chair-theorized harms are predictions “hardly 

proved.”  Id. at 542.  Even rational basis review requires that the government’s 

justification have a “footing in the realities of the subject addressed by the 

[government].”  Heller v. Doe, 509 U.S. 312, 321 (1993).   

Tellingly, many courts have rejected safety and related justifications for 

excluding transgender individuals facilities matching their gender identity—even 

where defendants had actually attempted to substantiate those justifications with 

evidence.  See, e.g., Highland, 2016 WL 5372349, at *18-19 (observing that school 

administrators reported “no incidents of individuals using an inclusive policy to 

gain access to sex-segregated facilities for an improper purpose have ever 

occurred”) (emphasis in original); Carcaño v. McCrory, 1:16cv236, 2016 WL 

4508192, at *27 (M.D.N.C. Aug. 26, 2016) (rejecting government’s contention that 
                                                 
8 Although not the focus of this brief, Amicus agrees with Plaintiff that an individual’s 
transgender status is deeply private information entitled to constitutional protection.  See Pl.’s 
Opp’n at 15-17; see also  K.L. v. Alaska Dep’t of Admin., Div. of Motor Vehicles, No. 3AN-11-
05431, 2012 WL 2685183 (Alaska Super. Ct. Mar. 12, 2012); Pullum v. Elola, No. 3:14-CV-
1233, 2016 WL 749204, at *12 (M.D. Tenn. Feb. 25, 2016); cf. C.N. v. Wolf, 410 F. Supp. 2d 
894, 903 (C.D. Cal. 2005) (denying motion to dismiss privacy claim brought by a lesbian student 
whose school disclosed her sexual orientation to her parent). 
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allowing transgender individuals to use public facilities matching their gender 

identity would “pose any threat to public safety”); Whitaker, 2016 WL 5239829, at 

*6 (finding “no proof of any harm to third parties or to the public” from transgender 

boy’s use of boys’ restroom).   

Particularly given that public providers of foster care services in California—

as well as public schools in California—are expressly required to treat transgender 

youth in a manner consistent with their gender identity in access to sex-specific 

facilities, programs, and activities, Defendant’s speculative safety concerns can be 

readily dispelled as this case proceeds.  Cal. Welf. & Inst. Code §§ 16001.9(a)(24), 

16006; Cal. Educ. Code § 221.5(f).  For present purposes, however, the only facts 

before the Court are the ones alleged in the complaint, and taking those facts as 

true, Defendant’s motion must be denied. 

II.  Plaintiff’s Complaint States a Plausible Claim for Intentional Infliction 
of Emotional Distress. 

 Plaintiff has pled a valid claim for intentional infliction of emotional distress, 

which requires “(1) extreme and outrageous conduct by the defendant with the 

intention of causing, or reckless disregard of the probability of causing, emotional 

distress; (2) the plaintiff’s suffering severe or extreme emotional distress; and (3) 

actual and proximate causation of the emotional distress by the defendant’s 

outrageous conduct.”  Hughes v. Pair, 46 Cal. 4th 1035, 1050-51 (2009).  If the 

court determines that reasonable minds may differ, it is for the trier of fact to decide 

whether liability exists.  Molko v. Holy Spirit Ass’n., 46 Cal. 3d 1092, 1123 (1998), 

overruled on other grounds, Aguilar v. Atlantic Richfield Co., 25 Cal. 4th 826, 853 

n.19 (2001); see also So v. Shin, 212 Cal. App. 4th 652, 672 (2013) (“whether 

conduct is ‘outrageous’ is usually a question of fact”). 

Here, the complaint plausibly alleges outrageous conduct as well as severe 

distress in light of the totality of the circumstances, including the nature of the 

relationship between Plaintiff and Defendant, Plaintiff’s susceptibility to distress, 
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and the context in which the harm occurred.  See Cross v. Bonded Adjustment 

Bureau, 48 Cal. App. 4th at 283 (1996); Molko, 46 Cal.3d at 1122; Alcorn v. Anbro 

Eng’g, Inc., 2 Cal. 3d 493, 499 (1970).  The alleged harm to Plaintiff did not merely 

occur in the course of everyday life.  Defendant was legally charged with the safety 

and well-being of a transgender girl recently removed from home in an emergent 

situation.  The complaint alleges that Defendant inflicted severe harm upon Plaintiff 

while she was in its complete custody and control and, as discussed below, did so in 

flagrant contradiction of professional standards for her care.  Indeed, Defendant’s 

conduct also involuntarily disclosed Plaintiff’s transgender status, putting her safety 

at risk.  These allegations are sufficient to state a claim.  

A.  Defendant’s Violation of Professional Standards of Care Plausibly 
Constitutes Outrageous Conduct Taken With Reckless Disregard 
of Causing Severe Emotional Distress. 

 The existence of a special relationship between a plaintiff and a defendant is 

relevant to ascertaining whether a defendant’s conduct could reasonably be viewed 

as outrageous.  McDaniel v. Gile, 230 Cal. App. 3d 363, 373 (1991) (holding that 

an attorney could be found to have engaged in outrageous conduct given his 

“position of actual or apparent power” over client).  Here, Defendant exercised 

complete custody and control over Plaintiff as a youth in foster care and also owed 

her a professional duty of care to ensure her safety and well-being.9  Compl. ¶ 9; cf. 

McDaniel, 230 Cal. App. 3d at 373 (attorney-client relationship); Cross, 48 Cal. 

App. 4th at 283 (fiduciary relationship); Bundren v. Superior Court, 145 Cal. App. 

3d 784, 791 (1983) (hospital-patient relationship); see Deshaney v. Winnebago Cty. 

Dep’t. of Social Servs., 489 U.S. 189, 199-200 (1989) (recognizing that when the 

                                                 
9 The Los Angeles County Board of Supervisors ultimately closed the Welcome Center following 
repeated concerns regarding the well-being of youth placed there, including a report noting that 
“The current situation is unacceptable for children already traumatized by abuse and neglect.”  
Garrett Therolf, L.A. County’s Foster Center Should Be Closed Immediately, Panel Says, Los 
Angeles Times (Jun. 22, 2015), available at http://www.latimes.com/local/california/la-me-
welcome-center-20150622-story.html. 
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State takes custody of a person, the Constitution imposes a duty to assume 

responsibility for the person’s safety and well-being).  California’s child welfare 

system is “responsible for ensuring the safety, permanency and well-being of 

California’s children,”10 and Defendant’s delivery of child welfare services at the 

county level requires “protecting and promoting the welfare of all children.”  Cal. 

Welf. & Inst. Code § 16501.  

 In light of this special relationship, Defendant’s violation of professional 

standards of care, discussed below, highlights the plausibility of the complaint’s 

allegation that Defendant’s conduct was outrageous and taken with reckless 

disregard of causing Plaintiff severe emotional distress.  Child welfare experts have 

recognized basic professional standards of care regarding appropriate treatment of 

transgender youth in out-of-home care.  These well-publicized standards represent a 

consensus among mainstream organizations that lesbian, gay, bisexual, transgender, 

and questioning (“LGBTQ”) youth in care, and transgender youth in particular, are 

vulnerable to emotional and physical harm and that affirmation of identity—rather 

than disrespect of identity—is crucial to their physical and mental well-being.    

 Federal Government.  The Children’s Bureau of the Administration on 

Children and Families, the federal agency that funds and oversees the nation’s 

foster care system, has provided a wealth of information to states and counties 

regarding the needs and care of LGBTQ youth.11  The Children’s Bureau instructs 

child welfare agencies that LGBTQ youth are at unique risk for increased 

psychological distress, mistreatment, and discrimination and often experience 

verbal harassment and physical violence after being placed in care.12  The agency 

emphasizes that “[w]hen working with LGBTQ children and youth, child welfare 

                                                 
10 California Department of Social Services, Programs and Services, available at 
http://www.dss.cahwnet.gov/cdssweb/entres/pdf/PUB417-CDSS_Brochure.pdf.  
11 https://www.acf.hhs.gov/cb 
12 Capacity Building Center for States, Affirming and Supporting LGBTQ Children and Youth in 
Child Welfare, available at http://youth.gov/youth-topics/lgbtq-youth/child-welfare. 
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systems should . . . affirm sexual orientation, gender identity, and gender 

expression.”13 

Child Welfare and Professional Organizations.  The Child Welfare League 

of America, a national coalition of private and public child welfare agencies, 

advances policies and practices for better outcomes for children and youth in the 

custody and care of child welfare providers.  The coalition specifically advises that 

transgender youth be affirmed in all aspects of their identity in child welfare 

settings.14  A host of other child welfare and leading professional organizations 

have likewise confirmed standards of care requiring affirmation of a transgender 

youth’s gender identity and prohibiting discrimination.15      

 California Department of Social Services.  The California Department of 

Social Services has also reminded county child welfare administrators of their 

statutory obligations to treat LGBTQ youth fairly, noting that LGBTQ youth “have 

distinct experiences and stressors generated by society’s misunderstanding and 

biases” and that “[a]ll children and youth are best served by professionals that 

understand and nurture their individual needs.”16  The agency instructed child 

welfare practitioners “to increase their understanding and tailor their services and 

supports in ways that respect these individuals’ experiences in order to promote the 

“safety, permanency and well-being” of youth.17 

  L.A. County Department of Children and Family Services.  Defendant’s 

own findings are revealing.  L.A. County Department of Children and Family 

                                                 
13 Id. 
14 Child Welfare League of America, Recommended Practices to Promote the Safety and Well-
Being of Lesbian, Gay, Bisexual, Transgender and Questioning (LGBTQ) Youth, available at 
https://ncfy.acf.hhs.gov/library/2012/recommended-practices-promote-safety-and-well-being-
lesbian-gay-bisexual-transgender. 
15 Child Welfare League of America and Lambda Legal, Getting Down to Basics: Tools to 
Support LGBTQ Youth in Care (2006, revised 2015), available at 
http://www.lambdalegal.org/sites/default/files/what_the_experts_say_2015.pdf. 
16 California Department of Social Services, All County Information Notice I-81-10, available at 
http://www.dss.cahwnet.gov/lettersnotices/entres/getinfo/acin/2010/I-81_10.pdf. 
17 Id. 
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Services was an official partner in the R.I.S.E. Project, a federally funded project to 

determine how best to meet the needs of LGBTQ youth in child welfare settings. 

As part of the R.I.S.E. project, the Williams Institute found in a 2013 study that 

19.1% of youth in foster care in L.A. County identify as LGBTQ.  Of that number, 

5.6 percent identify as transgender.  Significantly, the study also determined that 

LGBTQ youth face increased risk of discrimination and mistreatment compared to 

their peers, in addition to a higher level of negative outcomes.18  LGBTQ youth 

reported being treated “less well” by the child welfare system and were “more 

likely to be have been hospitalized for emotional reasons at some point in their 

lifetime.”19  Notably, the study also found LGBTQ youth were particularly 

overrepresented in group home settings.20 

B. Forcing a Transgender Girl to Use Boys’ Facilities Involuntarily 
Discloses Her Transgender Status and Endangers Her Safety. 

 The outrageousness of Defendant’s alleged conduct is also demonstrated by 

the risk it caused in disclosing Plaintiff’s transgender status to others.  Plaintiff 

alleges that Defendant forced her to use the boys’ restroom and sleeping areas that 

were plainly inconsistent with her female gender identity.  Compl. ¶ 13. 

 The disclosure that an individual is transgender can provoke intense 

“hostility and intolerance from others.”  Powell v. Schriver, 175 F.3d 107, 111 (2d 

Cir. 1999).  There is a “plethora” of evidence—including disturbing hate crimes 

statistics—that such disclosure presents a “real threat” to that individual’s bodily 

safety.  Love v. Johnson, 146 F. Supp. 3d 848, 855 (E.D. Mich. 2015).  Transgender 

people are more likely to be the targets of threats, intimidation, violence, 

                                                 
18 Bianca Wilson, et al., Sexual and Gender Minority Youth in Foster Care: Assessing 
Disproportionality and Disparities in Los Angeles, Williams Institute (2014), at 6, available at 
http://williamsinstitute.law.ucla.edu/wp-content/uploads/LAFYS_report_final-aug-2014.pdf. 
19 Id. 
20 Id. at 7. 
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discrimination, and homicide than non-transgender people.21  Transgender people 

are 1.7 times more likely to experience discrimination and 1.5 times more likely to 

experience threats and intimidation.  Transgender women in particular are 2.4 times 

more likely to experience harassment than non-transgender women. 

 Forcing a transgender girl like Plaintiff to use boys’ facilities effectively 

makes her a walking billboard that broadcasts her transgender status.  This forcible 

disclosure jeopardized Plaintiff’s safety and plausibly supports an allegation of 

outrageous conduct.  Cf. Dobson v. Sprint Nextel Corp., No. 2:13-CV-00816-GMN, 

2014 WL 553314, at *6 (D. Nev. Feb. 10, 2014) (holding that conduct “placing 

Plaintiffs in potentially dangerous situations” could be found by a jury to be 

outrageous). 

 C.  Plaintiff Plausibly Alleges That She Suffered Severe Harm.  

 Plaintiff’s allegation of severe emotional harm is also plausible.  As a 

transgender girl, Plaintiff was particularly vulnerable to emotional and physical 

harm resulting from Defendant’s refusal to treat her in a manner consistent with her 

gender identity. 

Transgender youth are at higher risk for suicide, self-harm, depression, and 

other negative health outcomes. The high level of suicidality in the transgender 

population has been well documented.  Recent national surveys indicate that 40% 

of transgender people have attempted suicide, close to nine times the attempted 

suicide rate of the U.S. population (4.6%).22  Studies show even higher levels for 

transgender youth.23   

                                                 
21 National Coalition of Anti-Violence Programs, A Report from the National Coalition of Anti-
Violence Programs: Lesbian, Gay, Bisexual, Transgender, Queer and HIV-Affected Hate 
Violence in 2014 (2015), at 9-10, available at http://www.avp.org/storage/documents/ 
Reports/2014_HV_Report-Final.pdf. 
22 USTS Survey at 3. 
23 Arnold H. Grossman & Anthony R. D’Augelli, Transgender Youth and Life-Threatening 
Behaviors, 37(5) Suicide & Life-Threatening Behaviors 527 (2007) (45% of youth in the study 
had considered taking their lives; 26% reported having attempted it; all youth who had attempted 
suicide said that at least one of their attempts was related to their transgender identity); see also 
Claire M. Peterson, et al., Suicidality, Self-Harm, and Body Dissatisfaction in Transgender 
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Medical experts have concluded that transgender individuals must be treated 

in a manner consistent with their gender identity and that failure to do so can be 

harmful.  The World Professional Association for Transgender Health, the  

interdisciplinary professional organization devoted to transgender health, sets out 

the Standards of Care for the Health of Transsexual, Transgender, and Gender 

Nonconforming People.24  The best available science and the consensus of expert 

professionals confirms that the refusal to recognize a transgender individual’s 

gender identity can harm the individual’s physical and mental health.25   

Although Defendant downplays the significance of its alleged conduct—

asserting that it “merely” banned Plaintiff from girls’ facilities, Mot. at 7—courts 

have recognized that excluding transgender individuals from facilities matching 

their gender identity inflicts a serious harm.  See, e.g., Roberts, 2016 WL 5843046, 

at *10 (“segregating bathroom access based on a person's transgender status 

constitutes a significant harm”); Lusardi v. McHugh, No. 0120133395, 2015 

EEOPUB LEXIS 896, at *27 (EEOC Apr. 1, 2015) (“Equal access to restrooms is a 

significant, basic condition of employment.”).  At the very least, Plaintiff’s 

allegation of serious distress is sufficiently plausible to survive a motion to dismiss.  

CONCLUSION 

Lambda Legal respectfully requests that the Court deny Defendant’s motion 

to dismiss. 

                                                                                                                                                               
Adolescents and Emerging Adults with Gender Dysphoria, Suicide & Life-Threatening Behaviors 
(2016) (“A total of 27 youth (30.3%) in our sample reported having a history of suicide attempt, 
and 41.8% reported a history of self-injurious behaviors.”). 
24  Eli Coleman et al., Standards of Care for the Health of Transsexual, Transgender, and 
Gender-Nonconforming People, Version 7, 13 Int’l J. of Transgenderism 165 (2011), available at 
http://www.wpath.org/documents/IJT%20SOC,%20V7.pdf.   
25 See, WPATH, 2015 WPATH Statement on Identity Recognition, available at 
http://www.wpath.org/site_page.cfm?pk_association_webpage_menu=1635&pk_association_we
bpage=6639. 
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SUMMARY
**

 

 

 

Immigration 
 

The panel denied a petition for review as to the Board 

of Immigration Appeals’ denial of withholding of removal 

and granted the petition as to the Board’s denial of deferral 

of removal under the Convention Against Torture. 

 

The panel held that the Board was within its discretion 

in denying withholding of removal based on its 

determination that Avendano-Hernandez’s conviction for 

driving while having a .08 percent or higher blood alcohol 

level and causing bodily injury to another person, in 

violation of California Vehicle Code § 23153(b), was a 

particularly serious crime.  The panel explained that the 

Board properly characterized the facts and circumstances 

surrounding the crime, and that this court lacks jurisdiction 

to reweigh the evidence the Board considered in 

determining on a case-by-case basis that the offense 

constituted a PSC.   

 

The panel held that the Board erred in denying 

Avendano-Hernandez’s application for CAT relief because 

it failed to recognize the difference between gender identity 

and sexual orientation.  The panel held that the Board also 

erred in assuming that recent anti-discrimination laws in 

                                                                                                 
   **

 This summary constitutes no part of the opinion of the court.  It has 

been prepared by court staff for the convenience of the reader. 
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Mexico have made life safer for transgender individuals, 

while ignoring significant record evidence of violence 

targeting them.  The panel remanded for a grant of CAT 

relief in light of Avendano-Hernandez’s past torture and 

unrebutted country conditions evidence showing a clear 

probability of future torture with government acquiescence.   
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OPINION 

NGUYEN, Circuit Judge: 

Edin Avendano-Hernandez is a transgender woman 

who grew up in a rural town in Oaxaca, Mexico.  Born 
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biologically male, she knew from an early age that she was 

different.  Her appearance and behavior were very 

feminine, and she liked to wear makeup, dress in her 

sister’s clothes, and play with her sister and female cousins 

rather than boys her age.  Because of her gender identity 

and perceived sexual orientation, as a child she suffered 

years of relentless abuse that included beatings, sexual 

assaults, and rape.  The harassment and abuse continued 

into adulthood, and, eventually, she was raped and sexually 

assaulted by members of the Mexican police and military.  

She ultimately sought refuge in the United States, applying 

for withholding of removal and relief under Article 3 of the 

Convention Against Torture (“CAT”). 

Avendano-Hernandez has a prior 2006 felony 

conviction for driving while having a .08 percent or higher 

blood alcohol level and causing bodily injury to another 

person, a violation of California Vehicle Code § 23153(b).  

The Board of Immigration Appeals (“BIA”) concluded that 

this conviction constitutes a particularly serious crime, 

rendering Avendano-Hernandez ineligible for withholding 

of removal.  We find that the BIA’s decision was within its 

discretion.  The immigration judge (“IJ”) and the BIA 

erred, however, in denying her application for CAT relief, 

ironically exhibiting some of the same misconceptions 

about the transgender community that Avendano-

Hernandez faced in her home country.  The IJ failed to 

recognize the difference between gender identity and 

sexual orientation, refusing to allow the use of female 

pronouns because she considered Avendano-Hernandez to 

be “still male,” even though Avendano-Hernandez dresses 

as a woman, takes female hormones, and has identified as 

woman for over a decade.  Although the BIA correctly used 

female pronouns for Avendano-Hernandez, it wrongly 

adopted the IJ’s analysis, which conflated transgender 

identity and sexual orientation.  The BIA also erred in 
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assuming that recent anti-discrimination laws in Mexico 

have made life safer for transgender individuals while 

ignoring significant record evidence of violence targeting 

them.  We grant the petition in part and remand for a grant 

of relief under CAT. 

BACKGROUND 

Avendano-Hernandez, a native and citizen of Mexico, 

is a transgender woman.  She knew from as young as five 

or six that she was different—she was feminine and loved 

to wear makeup and dress in her sister’s clothes, and 

preferred the company of girls rather than boys of her age.
1
  

As a result, she was frequently targeted for harassment and 

abuse.  Her father brutally beat her and called her “faggot” 

and “queer,” and her schoolmates tormented her in class 

and physically assaulted her for being “gay.”  Soon, 

Avendano-Hernandez’s older brothers and cousins began 

sexually abusing her.  They forced her to perform oral sex, 

raped her, and beat her when she tried to resist their attacks.  

Her parents had reason to suspect this abuse was occurring, 

but did not intervene.  When Avendano-Hernandez told her 

mother that her stomach hurt and she bled when using the 

restroom, her mother merely gave her herbal remedies to 

help alleviate her pain.  Similarly, her father beat her for 

being a “faggot” after he saw a hickey left on her chest by 

her brother while he raped her.  She was also harassed by a 

                                                                                                 
   

1
 The IJ found Avendano-Hernandez to be credible, and the BIA 

affirmed this finding.  Thus, “we accept the facts given by [the 

petitioner] and all reasonable inferences to be drawn from them as 

true.”  Ornelas-Chavez v. Gonzales, 458 F.3d 1052, 1054 n.2 (9th Cir. 

2006). 
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male teacher, who told her he knew she was gay, touched 

her inappropriately, and attempted to force her to perform 

oral sex. 

The abuse continued as Avendano-Hernandez got older.  

In junior high school, her classmates would write “Edin is 

gay and likes men” on the blackboard or on notes they 

would stick to her back.  People in her town, including 

members of the police and the military, would also call her 

“gay” when seeing her in public.  At the age of 16, 

Avendano-Hernandez dropped out of high school and 

moved to Mexico City, where she worked at a nightclub.  

The club’s customers also harassed her because of her 

feminine appearance and behavior, called her derogatory 

names, and, on one occasion, physically attacked her.  She 

lived in constant fear. 

A year later, Avendano-Hernandez returned to her 

hometown to care for her mother, who was battling cancer.  

One of her older brothers, who had raped her when she was 

a child, was also living in their parents’ home and 

threatened to kill her if she did not leave the community.  

Shortly after her mother’s death, in July 2000, Avendano-

Hernandez unlawfully entered the United States and settled 

in Fresno, California.  She began taking female hormones 

in 2005, and lived openly as a woman for the first time. 

In the United States, Avendano-Hernandez struggled 

with alcohol abuse, and was twice convicted of driving 

under the influence of alcohol.  Her first offense, 

committed on March 6, 2006, resulted in a misdemeanor 

conviction.  Her second offense, committed several months 

later on July 4, involved a head-on collision with another 

vehicle, causing injuries to both Avendano-Hernandez and 

the driver of the other car.  This second offense led to a 

felony conviction on September 27, 2006 for driving while 
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having a .08 percent or higher blood alcohol level and 

causing injury to another, a violation of California Vehicle 

Code § 23153(b).  She was sentenced to 364 days 

incarceration and three years of probation.  After her 

release from custody, she was removed to Mexico in March 

2007 under a stipulated order of removal. 

Back in Mexico, Avendano-Hernandez again faced 

harassment from her family and members of the local 

community because of her gender identity and perceived 

sexual orientation.  One evening, when Avendano-

Hernandez was on her way to visit family in Oaxaca’s 

capital city, armed uniformed police officers stationed at a 

roadside checkpoint hurled insults at her as she walked past 

them.  Four officers then followed her down a dirt road, 

grabbed her, forced her into the bed of their truck, and 

drove her to an unknown location.  Shouting homophobic 

slurs, they beat her, forced her to perform oral sex, and 

raped her.  One officer hit her in the mouth with the butt of 

his rifle, and another held a knife to her chin, cutting her 

hand when she tried to push it away.  After the assault, the 

officers told her that they knew where she lived and would 

hurt her family if she told anyone about the attack. 

This assault prompted Avendano-Hernandez to flee 

Mexico almost immediately.  While attempting to cross the 

border with a group of migrants a few days later, 

Avendano-Hernandez encountered a group of uniformed 

Mexican military officers.  Though the leaders of the 

migrant group had asked Avendano-Hernandez to dress 

differently to avoid attracting attention at the border, she 

was still visibly transgender, as she wore her hair in a 

ponytail and had been taking female hormones for several 

years.  Calling her a “faggot,” the officers separated 

Avendano-Hernandez from the rest of her group.  One of 

the officers forced her to perform oral sex on him, while the 
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rest of the group watched and laughed.  The officer then 

told her to “get out of his sight.”  She successfully 

reentered the United States in May 2008 and returned to 

Fresno.  Three years later, she was arrested for violating the 

terms of probation imposed in her 2006 felony offense for 

failing to report to her probation officer. 

Placed in removal proceedings and fearful of returning 

to Mexico, Avendano-Hernandez applied for withholding 

of removal and CAT relief.  The IJ denied her application 

for withholding of removal on the ground that Avendano-

Hernandez’s 2006 felony conviction constitutes a 

“particularly serious crime,” barring her eligibility.  See 

8 U.S.C. § 1231(b)(3)(B)(ii).  The BIA, conducting de novo 

review, reached the same conclusion.  As to Avendano-

Hernandez’s CAT claim, the BIA denied relief on the 

ground that she failed to “demonstrate[] that a member of 

the Mexican government acting in an official capacity will 

more likely than not ‘consent’ to or ‘acquiesce’ in her 

torture; that is, come to have advance knowledge of any 

plan to torture or kill her and thereafter breach her legal 

responsibility to intervene to prevent such activity.”  Matter 

of Avendano-Hernandez, File No. A099823350, at 3 (BIA 

Oct. 15, 2013).  This timely petition for review followed. 

DISCUSSION 

I. 

Withholding of Removal 

Avendano-Hernandez argues that the IJ and the BIA 

erred in finding her ineligible for withholding of removal 

on the ground that her felony conviction constitutes a 

particularly serious crime. 

An alien is ineligible for withholding of removal if “the 

alien, having been convicted by a final judgment of a 
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particularly serious crime is a danger to the community of 

the United States.”  8 U.S.C. § 1231(b)(3)(B)(ii).  An 

aggravated felony resulting in an aggregate sentence of five 

years imprisonment is a per se particularly serious crime.  

Id. § 1231(b)(3)(B).  However, because the term 

“particularly serious crime” is not otherwise defined by 

statute, the Attorney General may also “designate offenses 

as particularly serious crimes through case-by-case 

adjudication as well as regulation.”  Delgado v. Holder, 

648 F.3d 1095, 1098 (9th Cir. 2011) (en banc).  The 

applicable legal standard to determine if a crime is 

particularly serious, described in the BIA’s decision in 

Matter of Frentescu, 18 I. & N. Dec. 244 (BIA 1982), 

requires the agency to ask whether “the nature of the 

conviction, the underlying facts and circumstances and the 

sentence imposed justify the presumption that the convicted 

immigrant is a danger to the community.”  Delgado, 

648 F.3d at 1107. 

We have jurisdiction to review for abuse of discretion 

the BIA’s conclusion that an offense constitutes a 

particularly serious crime.  Arbid v. Holder, 700 F.3d 379, 

382, 384–85 (9th Cir. 2012).  Our review is limited to 

ensuring that the agency relied on the “appropriate factors” 

and “[]proper evidence” to reach this conclusion.  Anaya-

Ortiz v. Holder, 594 F.3d 673, 676 (9th Cir. 2010) (internal 

citations omitted); see also Afridi v. Gonzales, 442 F.3d 

1212, 1218 (9th Cir. 2006), overruled in part on other 

grounds by Estrada-Espinoza v. Mukasey, 546 F.3d 1147, 

1160 n.15 (9th Cir. 2008) (en banc).  We may not reweigh 

the evidence and reach our own determination about the 

crime’s seriousness.  See Konou v. Holder, 750 F.3d 1120, 

1127 (9th Cir. 2014). 

Here, the agency applied the proper legal standard in 

concluding that Avendano-Hernandez’s conviction is a 
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particularly serious crime.  While “driving under the 

influence is not statutorily defined as an aggravated 

felony,” Delgado, 648 F.3d at 1097, the BIA may 

determine that this offense constitutes a particularly serious 

crime on a case-by-case basis.  See, e.g., Anaya-Ortiz, 

594 F.3d at 679–80 (concluding that this court has no 

jurisdiction to reweigh the BIA’s determination that a 

felony DUI causing injury conviction under California law 

constitutes a particularly serious crime); cf. Delgado, 

648 F.3d at 1107–08 (remanding to the BIA to clarify how 

it concluded that the petitioner’s driving while under the 

influence offense constituted a particularly serious crime).  

The agency in this case appropriately found Avendano-

Hernandez’s offense to be an “inherently dangerous 

activity, [as it] has the potential for great harm to the driver 

and all others encountered.” 

Contrary to Avendano-Hernandez’s claim, the BIA did 

not mischaracterize the facts and circumstances 

surrounding the crime.  Avendano-Hernandez argues that 

her accident caused less severe injuries to the other driver 

than those inflicted by the Anaya-Ortiz petitioner: the 

police report indicates that Avendano-Hernandez caused 

the other driver to suffer neck and back pain, as well as 

minor pain to the right arm and left knee, while in Anaya-

Ortiz, the petitioner crashed into a house, causing the walls 

to fall down on its elderly inhabitant, 594 F.3d at 675.  The 

BIA addressed these factual distinctions, and found them 

insufficient to “minimize the applicant’s offense or reduce 

her culpability.”  We cannot overturn this conclusion 

without reweighing the Frentescu factors, which we lack 

jurisdiction to do.  See Konou, 750 F.3d at 1127. 

We agree with Avendano-Hernandez that the IJ erred in 

treating her two-year sentence for violating probation as an 

“enhancement” of her original sentence.  Frentescu allows 
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consideration of “the type of sentence imposed” for the 

offense, 18 I. & N. Dec. at 247, which in this case was 

three years of probation and 364 days incarceration.  While 

we have upheld the consideration of sentence 

enhancements in the particularly serious crime analysis, see 

Konou, 750 F.3d at 1128, a sentence imposed for violating 

probation is not a sentence enhancement.  However, the 

IJ’s error was harmless.  The BIA properly identified 

Avendano-Hernandez’s sentence as 364 days incarceration, 

and “[w]here the BIA conducts a de novo review, ‘[a]ny 

error committed by the IJ will be rendered harmless by the 

Board’s application of the correct legal standard.’”  

Brezilien v. Holder, 569 F.3d 403, 411 (9th Cir. 2009) 

(second alteration in original) (quoting Ghaly v. INS, 

58 F.3d 1425, 1430 (9th Cir. 1995)).  Because the BIA 

properly found that Avendano-Hernandez’s prior felony 

conviction constitutes a particularly serious crime, she is 

ineligible for withholding of removal. 

II. 

Convention Against Torture 

We now turn to Avendano-Hernandez’s claim for relief 

under CAT.  “We have jurisdiction pursuant to § 1252(a) to 

review the BIA’s denial of [petitioner]’s claim for CAT 

deferral,” Delgado, 648 F.3d at 1108, and review the 

factual findings behind the agency’s conclusion for 

substantial evidence, Zheng v. Ashcroft, 332 F.3d 1186, 

1193 (9th Cir. 2003).  The BIA concluded that Avendano-

Hernandez failed to show that the Mexican government 

will more likely than not consent to or acquiesce in her 

torture.  This conclusion is not supported by the record. 
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A. Avendano-Hernandez’s Rape and Sexual Assault by 

Mexican Officials Constitute Past Torture 

To receive deferral of removal under CAT, Avendano-

Hernandez must show that upon her return to Mexico “she 

is more likely than not to be tortured,” 8 C.F.R. 

§ 1208.17(a), either “by or at the instigation of or with the 

consent or acquiescence of a public official or other person 

acting in an official capacity,” id. § 1208.18(a)(1).  Torture 

is defined, in part, as “any act by which severe pain or 

suffering, whether physical or mental, is intentionally 

inflicted on a person . . . for any reason based on 

discrimination of any kind.”  Id.  When evaluating an 

application for CAT relief, the IJ and the BIA should 

consider “all evidence relevant to the possibility of future 

torture, including . . . [e]vidence of past torture inflicted 

upon the applicant.”  Id. § 1208.16(c)(3). 

The IJ and the BIA do not appear to question that the 

assaults and rape of Avendano-Hernandez rise to the level 

of torture.  Avendano-Hernandez was raped, forced to 

perform oral sex, beaten severely, and threatened.  “Rape 

can constitute torture . . . [as it] is a form of aggression 

constituting an egregious violation of humanity.”  Zubeda 

v. Ashcroft, 333 F.3d 463, 472 (3d Cir. 2003).  See also Edu 

v. Holder, 624 F.3d 1137, 1147 (9th Cir. 2010) (remanding 

for the BIA to grant CAT relief to a petitioner who had 

been raped); cf. Lopez-Galarza v. I.N.S., 99 F.3d 954, 959 

(9th Cir. 1996) (holding that rape and sexual assault may 

constitute persecution for asylum purposes).  Moreover, 

Avendano-Hernandez was singled out because of her 

transgender identity and her presumed sexual orientation.  

See 8 C.F.R. § 1208.18(a)(1) (defining torture, in part, as 

“any act by which severe pain or suffering . . . is 

intentionally inflicted on a person . . . for any reason based 

on discrimination of any kind”).  “[T]he officer[s]’ words 
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during the assaults make clear that [they were] motivated 

by [petitioner]’s sexuality.”  Boer-Sedano v. Gonzales, 

418 F.3d 1082, 1089 (9th Cir. 2005).  Rape and sexual 

abuse due to a person’s gender identity or sexual 

orientation, whether perceived or actual, certainly rises to 

the level of torture for CAT purposes.  Cf. Hernandez-

Montiel v. INS, 225 F.3d 1084, 1097 (9th Cir. 2000) 

(finding that sexual assaults perpetrated against a 

transgender woman “undoubtedly constitute persecution”), 

overruled on other grounds by Thomas v. Gonzales, 

409 F.3d 1177, 1187 (9th Cir. 2005). 

The agency, however, wrongly concluded that no 

evidence showed “that any Mexican public official has 

consented to or acquiesced in prior acts of torture 

committed against homosexuals or members of the 

transgender community.”  In fact, Avendano-Hernandez 

was tortured “by . . . public official[s]”—an alternative way 

of showing government involvement in a CAT applicant’s 

torture.  8 C.F.R. § 1208.18(a)(1).  Avendano-Hernandez 

provided credible testimony that she was severely assaulted 

by Mexican officials on two separate occasions: first, by 

uniformed, on-duty police officers, who are the 

“prototypical state actor[s] for asylum purposes,” Boer-

Sedano, 418 F.3d at 1088, and second, by uniformed, on-

duty members of the military.  Such police and military 

officers are “public officials” for the purposes of CAT.  See 

also Muradin v. Gonzales, 494 F.3d 1208, 1210–11 (9th 

Cir. 2007) (recognizing that abuse by military officers can 

constitute government torture in the CAT context).  The 

BIA erred by requiring Avendano-Hernandez to also show 

the “acquiescence” of the government when her torture was 
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inflicted by public officials themselves, as a plain reading 

of the regulation demonstrates.
2
  8 C.F.R. § 1208.18(a)(1) 

(specifying that the act must be inflicted “by or at the 

instigation of or with the consent or acquiescence of a 

public official”) (emphasis added).  See also Baballah v. 

Ashcroft, 367 F.3d 1067, 1078 (9th Cir. 2003) (finding 

“governmental involvement” to be “conclusively 

establish[ed] where “there is no question that the 

perpetrators of the persecution were themselves 

government actors”). 

We reject the government’s attempts to characterize 

these police and military officers as merely rogue or 

corrupt officials.  The record makes clear that both groups 

of officers encountered, and then assaulted, Avendano-

Hernandez while on the job and in uniform.  Avendano-

Hernandez was not required to show acquiescence by a 

higher level member of the Mexican government because 

“an applicant for CAT relief need not show that the entire 

foreign government would consent to or acquiesce in [her] 

torture.”  Madrigal v. Holder, 716 F.3d 499, 509 (9th Cir. 

2013).  It is enough for her to show that she was subject to 

torture at the hands of local officials.  Thus, the BIA erred 

by finding that Avendano-Hernandez was not subject to 

past torture by public officials in Mexico. 

                                                                                                 
   

2
 Alternatively, Avendano-Hernandez proved government 

acquiescence because several police and military officers stood by and 

watched their colleagues assault her.  This assuredly constitutes 

“awareness of” her torture and “breach [of their] legal responsibility to 

intervene to prevent such activity.”  8 C.F.R. §1208.18(a)(7). 
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B. The Record Evidence Compels a Finding of Likely 

Future Torture 

“[P]ast torture is ordinarily the principal factor on 

which we rely when an applicant who has been previously 

tortured seeks relief under the Convention” because, absent 

changed circumstances, “if an individual has been tortured 

and has escaped to another country, it is likely that he will 

be tortured again if returned to the site of his prior 

suffering.”  See Nuru v. Gonzales, 404 F.3d 1207, 1217–18 

(9th Cir. 2005).  In addition, the agency must evaluate all 

other evidence relevant to the claim, including proof of 

“gross, flagrant, or mass violations of human rights” in the 

home country and other country conditions evidence.  Id. at 

1218–19. 

The BIA’s conclusion that Avendano-Hernandez failed 

to show a likelihood of future torture is not supported by 

substantial evidence.  The BIA primarily relied on 

Mexico’s passage of laws purporting to protect the gay and 

lesbian community.  The agency’s analysis, however, is 

fundamentally flawed because it mistakenly assumed that 

these laws would also benefit Avendano-Hernandez, who 

faces unique challenges as a transgender woman.
3
  There is 

no dispute that Mexico has extended some legal protections 

                                                                                                 
   

3
 While the record does mention two laws meant to protect the 

transgender community—a 2004 amendment to the Mexico City Civil 

Code allowing transgender people to change their registered name and 

sex on their birth certificates, and a national anti-discrimination law 

that includes protections for gender expression—neither the IJ nor the 

BIA appear to have specifically considered these protections or their 

effectiveness. 
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to gay and lesbian persons; for example, Mexico City 

legalized gay marriage and adoption in December 2009, 

and the Mexican Supreme Court has held that such 

marriages must be recognized by other Mexican states.  

U.S. Dep’t of State, Country Reports on Human Rights 

Practices for 2011, ECF No. 6-1 at 530.  But laws 

recognizing same-sex marriage may do little to protect a 

transgender woman like Avendano-Hernandez from 

discrimination, police harassment, and violent attacks in 

daily life. 

While the relationship between gender identity and 

sexual orientation is complex, and sometimes overlapping, 

the two identities are distinct.  Avendano-Hernandez 

attempted to explain this to the IJ herself, clarifying that 

she used to think she was a “gay boy” but now considers 

herself to be a woman.  Of course, transgender women and 

men may be subject to harassment precisely because of 

their association with homosexuality.  See, e.g., Hernandez-

Montiel, 225 F.3d at 1094 (surmising that “gay men with 

female sexual identities” may be singled out for persecution 

because of their presumed role in gay relationships); cf. 

Latta v. Otter, 771 F.3d 456, 495 (9th Cir. 2014) (Berzon, 

J., concurring) (“[T]he social exclusion and state 

discrimination against lesbian, gay, bisexual, and 

transgender people reflects, in large part, disapproval of 

their nonconformity with gender-based expectations.”) 

(footnote omitted).  Avendano-Hernandez’s own 

experiences in Mexico reflect this reality, as her 

persecutors have often labeled her as “gay” and called her a 

number of homophobic slurs that are also used against gay 

men. 

Yet significant evidence suggests that transgender 

persons are often especially visible, and vulnerable, to 

harassment and persecution due to their often public 



 AVENDANO-HERNANDEZ V. LYNCH 17 

 

nonconformance with normative gender roles.
4
  Country 

conditions evidence shows that police specifically target 

the transgender community for extortion and sexual favors, 

and that Mexico suffers from an epidemic of unsolved 

violent crimes against transgender persons.  Indeed, 

Mexico has one of the highest documented number of 

transgender murders in the world.  Avendano-Hernandez, 

who takes female hormones and dresses as a woman, is 

therefore a conspicuous target for harassment and abuse.  

She was immediately singled out for rape and sexual 

assault by police and military officers upon first sight, and 

despite taking pains to avoid attracting violence when she 

attempted to cross the border, she was still targeted.  

Avendano-Hernandez’s experiences reflect how 

transgender persons are caught in the crosshairs of both 

generalized homophobia and transgender-specific violence 

and discrimination. 

The BIA acknowledged record evidence regarding 

corruption among the Mexican police and military, but 

concluded that such evidence was unrelated to Avendano-

Hernandez’s fears of torture as a transgender woman 

because the corruption only occurred in the context of drug 

                                                                                                 
   

4
 The Department of Homeland Security recently acknowledged the 

vulnerabilities of transgender persons, as Immigration and Customs 

Enforcement issued detailed guidance to its officers and employees 

regarding steps to assure the safety and proper care of transgender 

individuals held in immigration detention.  Thomas Homan, Executive 

Associate Director, U.S. Immigration and Customs Enforcement, 

Further Guidance Regarding the Care of Transgender Detainees, June 

19, 2015, available at https://www.ice.gov/sites/default/files/ 

documents/Document/2015/TransgenderCareMemorandum.pdf. 
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trafficking and accepting bribes.  Again, this conclusion 

misreads the record.  The evidence before the agency does 

not focus on drug trafficking-related police corruption, but 

instead shows an increase in violence against gay, lesbian, 

and transgender individuals during the years in which 

greater legal protections have been extended to these 

communities.  See Vitug v. Holder, 723 F.3d 1056, 1066 

(9th Cir. 2013) (noting that the emergence of gay rights 

activism in the Philippines and an ordinance protecting 

gays and lesbians from employment discrimination “do[] 

not indicate that there is any less violence against gay men 

or that police have become more responsive to reports of 

antigay hate crimes”).  Avendano-Hernandez’s expert 

explained that the passage of these laws has made the 

“situation . . . paradoxically become increasingly more 

perilous [for the gay, lesbian, and transgender community], 

as the public and authorities react to their expressions of a 

form of sexuality that the culture does not embrace and, in 

fact, fears.”  Declaration of Dr. Nielan Barnes, Mar. 5, 

2013, ECF No. 6-1 at 412.  Indeed, the country’s highest 

number of hate crimes in 2010 took place in Mexico City—

where arguably the most efforts have been made to protect 

the rights of sexual minorities—and there is a continued 

failure to prosecute the perpetrators of homophobic hate 

crimes throughout Mexico.  The agency’s focus on drug-

related police corruption is inexplicable in light of the 

overwhelming record evidence of ineffective police 

protection of transgender persons.
5
 

                                                                                                 
   

5
 Thus, this case is distinguishable from Madrigal v. Holder, where 

the agency’s failure to consider the effectiveness of the Mexican 

government’s “willingness to control Los Zetas” required remand for 
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On this record, we find that Avendano-Hernandez is 

entitled to a grant of CAT relief on remand.  “[U]nder the 

ordinary remand rule, ‘we are not permitted to decide a 

claim that the immigration court has not considered in the 

first instance.’”  Coronado v. Holder, 759 F.3d 977, 987 

(9th Cir. 2014) (quoting Montes-Lopez v. Gonzales, 

486 F.3d 1163, 1165 (9th Cir. 2007)).  But here, the BIA 

has already fully considered Avendano-Hernandez’s CAT 

claim.  The agency’s conflation of transgender and gay 

identity does not constitute the application of “an erroneous 

legal standard” that would normally require us to remand 

the case for further consideration.  Lopez v. Ashcroft, 

366 F.3d 799, 806–807 (9th Cir. 2004).  Instead, the 

agency’s denial is based on its factual confusion as to what 

constitutes transgender identity and its erroneous 

conclusion that “[t]here is no substantial evidence in the 

record . . . to show that any Mexican public official has 

consented to or acquiesced in prior acts of torture 

committed against . . . members of the transgender 

community.”  In light of Avendano-Hernandez’s past 

torture, and unrebutted country conditions evidence 

showing that such violence continues to plague transgender 

women in Mexico, “no questions remain—she was tortured 

and there is a substantial danger that she will be, if 

returned.”  Edu, 624 F.3d at 1147.  We grant Avendano-

                                                                                                 
consideration of the question in the first instance.  716 F.3d 499, 507 

(9th Cir. 2013).  Here, in contrast, the agency appears to have 

considered the question of whether police protections are effective, but 

its conclusion that they are only ineffective in the context of 

collaboration with drug traffickers is not supported by substantial 

evidence. 
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Hernandez’s petition in part and remand her case for a 

grant of CAT relief. 

CONCLUSION 

The unique identities and vulnerabilities of transgender 

individuals must be considered in evaluating a transgender 

applicant’s asylum, withholding of removal, or CAT claim.  

Here, the BIA properly found Avendano-Hernandez 

ineligible for withholding of removal because of her 

conviction for a particularly serious crime.  We thus deny 

the petition in part as to her withholding of removal claim.  

We grant the petition in part and remand for the agency to 

grant CAT deferral relief because the record compels the 

conclusion that she will likely face torture if removed to 

Mexico. 

PETITION DENIED IN PART, GRANTED IN 

PART, AND REMANDED. 

Each party shall bear its own costs on appeal. 



 
 

No. 16-2424 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, 
 Plaintiff/Appellant, and 
 
AIMEE STEPHENS, 
 Intervenor/Appellant, 
v. 
 
R.G. & G.R. HARRIS FUNERAL HOMES, INC., 
 Defendant/Appellee. 
 

 
On Appeal from the United States District Court 

for the Eastern District of Michigan, No. 14-13710, Hon. Sean F. Cox 
 

 
REPLY BRIEF OF THE EQUAL EMPLOYMENT 

OPPORTUNITY COMMISSION AS APPELLANT 
 
JAMES L. LEE 
Deputy General Counsel 
 
JENNIFER S. GOLDSTEIN 
Associate General Counsel 
 
LORRAINE C. DAVIS 
Assistant General Counsel 
 
ANNE NOEL OCCHIALINO 
Senior Appellate Attorney 
 

 
EQUAL EMPLOYMENT 
   OPPORTUNITY COMMISSION 
Office of General Counsel 
131 M St. N.E., 5th Fl. 
Washington, D.C. 20507 
(202) 663-4724 (phone) 
(202) 663-7090 (fax) 
Annenoel.Occhialino@eeoc.gov 

      Case: 16-2424     Document: 72     Filed: 06/09/2017     Page: 1



TABLE OF CONTENTS 

Introduction ............................................................................................................. 1 
 
Argument ................................................................................................................. 3 
 

1. Transitioning and/or transgender discrimination constitutes sex 
discrimination under Title VII. ..................................................................  3 

 
2. RGGR failed to show that employing Stephens substantially 

burdens Rost’s exercise of religion. .......................................................... 12 
 

3. EEOC established a compelling interest in Title VII’s 
enforcement as to RGGR. .......................................................................... 21 
 

4. EEOC satisfied the least-restrictive-means test. ..................................... 24 
 

5. RFRA is not a defense to Stephens’ claim, underscoring it 
should not be a defense here. .................................................................... 30 

 
6. RGGR’s sex-specific dress code is not a defense. ................................... 31 

 
7. The ministerial exception is inapplicable. ............................................... 33 
 
8. EEOC had authority to pursue the clothing benefit claim ................... 34 
 

Conclusion .............................................................................................................. 36 
 
Certificate of Compliance ................................................................................. C-1 
 
Certificate of Service .......................................................................................... C-2 
 
Addendum .......................................................................................................... C-3 
 

      Case: 16-2424     Document: 72     Filed: 06/09/2017     Page: 2



ii 
 

TABLE OF AUTHORITIES 

Cases 
 
Arbaugh v. Y & H Corp., 546 U.S. 500 (2006) ................................................ 34, 35 
 
Barker v. Taft Broad. Co., 549 F.2d 400 (6th Cir. 1977) ....................................... 32 
 
Barnes v. City of Cincinnati, 401 F.3d 729 (6th Cir. 2005) .................................... 5 
 
Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014) ....................... passim 
 
Conley v. United States, 556 U.S. 303 (2009) ........................................................ 33 
 
Conlon v. Intervarsity Christian Fellowship/USA,  
     777 F.3d 829 (6th Cir. 2015) ....................................................................... 33, 34 
 
Diaz v. Pan Am. World Airways, Inc., 442 F.2d 385 (5th Cir. 1971) ................... 20 
 
Dodds v. U.S. Dep’t of Educ.,  
     845 F.3d 217 (6th Cir. 2016) ............................................................................... 7 
 
EEOC v. Bailey Co., 563 F.2d 439 (6th Cir. 1977) ................................................ 34 
 
EEOC v. Caterpillar, Inc., 409 F.3d 831 (7th Cir. 2005) ...................................... 35 
 
Gen. Conference Corp. of Seventh-Day Adventists v. McGill,  
     617 F.3d 402 (6th Cir. 2010) ............................................................................. 31 
 
Gen Tel. Co. of the Nw, Inc. v. EEOC, 446 U.S. 318 (1980) .................................. 34 
 
Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011) .................................................. 8 
 
Gonzales v. O Centro Espirta Beneficente Uniano Do Vegetal,  

      Case: 16-2424     Document: 72     Filed: 06/09/2017     Page: 3



iii 
 

     546 U.S. 418 (2006) ............................................................................................ 21 
 
Livingston Christian Schs. v. Genoa Charter Twp., 
      _ F.3d _, 2017 WL 2381336 (6th Cir. June 2, 2017) ...................................... 19 
 
Mahoney v. U.S. Marshals Serv., 454 F. Supp. 2d 21 (D.D.C. 2006) .................. 17 
 
Meritor Sav. Banks, FSB v. Vinson, 477 U.S. 57 (1986) .......................................... 4 
 
Myers v. Cuyahoga Cnty., 182 F. App’x 510 (6th Cir. 2006) ................................ 5 
 
Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) ......................... 8, 9 
 
Pension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633 (1990) .......................... 11 
 
Price Waterhouse v. Hopkins, 490 U.S. 228 (1989)....................................... passim 
 
Redhead v. Conf. of Seventh-Day Adventists,  
     440 F. Supp. 2d 211 (E.D.N.Y. 2006) .............................................................. 25 
 
Roberts v. U.S. Jaycees, 468 U.S. 609 (1984).......................................................... 22 
 
Schroer v. Billington, 577 F. Supp. 2d 293 (D.D.C. 2008) ................................... 10 
 
Summers v. Whittis, No.15-0093, 2016 WL 7242483 
      (S.D. Ind. Dec. 15, 2016) .................................................................................. 18 
 
Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004) ......................................... 3, 5 
 
Smith v. City of Salem, 369 F.3d 912 (6th Cir. 2004) ............................................. 6 
 
United States v. Barnes, No. 16-1188,  
     2017 WL 375629 (6th Cir. Jan. 26, 2017) ............................................ 15, 16, 17 
 

      Case: 16-2424     Document: 72     Filed: 06/09/2017     Page: 4



iv 
 

United States v. Burke, 504 U.S. 229 (1992) .......................................................... 22 
 
United States v. Sterling, 75 M.J. 407 (C.A.A.F. 2016) ........................................ 20 
 
Vickers v. Fairfield Med. Ctr., 453 F.3d 757 (6th Cir. 2006) ................................ 12 
 
Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., _ F.3d _, 
     No. 16-3522, 2017 WL 2331751 ................................................................... 8, 11 
 
Wilson v. James, 139 F. Supp. 3d 410 (D.D.C. 2015) ........................................... 17 
 
Statutes 
 
Religious Freedom Restoration Act of 1993,  
      
     42 U.S.C. § 2000bb-1 ........................................................................................... 1 
 
Title VII of the Civil Rights Act of 1964, as amended,   
      
     42 U.S.C. § 2000e-2(a) ......................................................................................... 3  
      
     42 U.S.C. § 2000e-2(m) ..................................................................................... 33

      Case: 16-2424     Document: 72     Filed: 06/09/2017     Page: 5



INTRODUCTION 

Rost fired Aimee Stephens after six years of service, not for any 

performance deficiencies, but because she announced her intention to 

transition from her birth-assigned male sex to female. That constitutes sex 

discrimination under Title VII. EEOC’s opening brief argues that the 

complaint stated a Title VII claim of sex discrimination based on 

transgender/transitioning status, as well as sex stereotyping, and that the 

Religious Freedom Restoration Act (RFRA), 42 U.S.C. § 2000bb-1, provides 

no shield for RGGR’s discriminatory firing of Stephens. EEOC also 

contended that the court erred in dismissing the clothing benefit claim. 

RGGR’s response overlooks binding precedent, mischaracterizes the 

record, and offensively insists Stephens is a man. She is a woman. RGGR’s 

argument that “because of . . . sex” under Title VII does not encompasses 

transgender/transitioning discrimination cannot be reconciled with Price 

Waterhouse v. Hopkins, 490 U.S. 228 (1989), or Sixth Circuit precedent. 

Apparently recognizing the weakness of the district court’s RFRA ruling, 

RGGR urges this Court to affirm on an alternate ground rejected by the 
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district court: that its sex-specific dress code does not violate Title VII. This 

argument is baffling. The issue here is whether Stephens’ termination 

violates Title VII, not whether RGGR’s sex-specific dress code violates Title 

VII. Record evidence shows that Rost would have fired Stephens no matter 

what she wore, as Rost did not want a transgender funeral director 

working for him. 

As for RFRA, RGGR relies almost exclusively on Burwell v. Hobby 

Lobby Stores, Inc., 134 S. Ct. 2751 (2014), in arguing its “exercise of religion” 

was “substantially burdened.” RGGR does not answer EEOC’s arguments 

that Hobby Lobby is not controlling in this context and that RGGR’s limitless 

view of religious exercise and substantial burden would open the door to 

firing any employee (pregnant, biracial, wearing a hijab, etc.) whose 

appearance conflicts with an employer’s religious beliefs. Even if RGGR 

could meet its burden, it failed to refute EEOC’s argument that this 

enforcement action against RGGR is the least-restrictive means of enforcing 

Stephens’ Title VII right not to be fired because of her sex. RGGR also fails 

      Case: 16-2424     Document: 72     Filed: 06/09/2017     Page: 7



3 
 

to refute EEOC’s argument that the clothing benefit claim should be 

reinstated.  

ARGUMENT 

1. Transitioning and/or transgender discrimination constitutes sex 
discrimination under Title VII.  

RGGR does not dispute that EEOC’s complaint stated a Title VII 

claim of sex discrimination based on sex stereotypes, as the district court 

held. On this point, the parties agree. But RGGR does dispute that the 

complaint also stated a sex discrimination claim based on transgender 

status/transitioning. RGGR’s argument relies on a fossilized view of Title 

VII’s prohibition on discrimination “because of . . . sex,” 42 U.S.C. § 2000e-

2(a), as pertaining only to the binary, chromosomally-based, and 

immutable traits of “male” and “female.” This view of Title VII cannot be 

reconciled with Price Waterhouse, 490 U.S. 228, or Smith v. City of Salem, 378 

F.3d 566 (6th Cir. 2004), both of which RGGR misperceives.  

RGGR first observes that “transgender or transitioning status is not 

on [Title VII’s] list of forbidden categories.” Resp. 24. While true, this is 

irrelevant. It is beyond dispute that Title VII forbids discrimination against, 
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for instance, “Jews,” “Muslims,” or “African-Americans,” although these 

terms are not listed. Likewise, the Supreme Court long ago made clear that 

Title VII’s sex discrimination prohibition encompasses “sexual harassment” 

(Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986)) and “sex 

stereotyping” (Price Waterhouse), although these words do not appear in the 

statute. Thus, the question is whether the term that is in the statute—sex—

necessarily encompasses transgender/transitioning discrimination. 

RGGR insists it cannot, because in 1964 the dictionary (at least, the 

1971 and 1969 dictionaries, it says) defined sex according to physiological 

and reproductive roles, “either male or female.” Resp. 25. Building on these 

dictionary definitions, RGGR asserts that sex under Title VII refers 

exclusively to the fixed, “chromosomally driven,” and binary characteristic 

of male/female, necessarily excluding transgender/transitioning 

discrimination. Resp. 26-27.  

As EEOC explained, Price Waterhouse forecloses this argument. 

EEOC-Br. 22. Six members of the Court agreed in Price Waterhouse that Title 

VII prohibits not only discrimination against “males” and “females,” but 

      Case: 16-2424     Document: 72     Filed: 06/09/2017     Page: 9



5 
 

also sex-stereotyping discrimination, i.e., discrimination against an 

individual who fails to conform to gender stereotypes. 490 U.S. at 250-51 

(plurality opinion of four Justices); id. at 258-61 (White, J., concurring); id. at 

272-73 (O’Connor, J., concurring). The plurality emphasized that “we are 

beyond the day when an employer could evaluate employees by assuming 

or insisting that they matched the stereotype associated with their group.” 

Id. at 251. 

Time and again, this Court has applied Price Waterhouse to hold that 

Title VII prohibits sex stereotyping, confirming that RGGR’s dictionary-

definition argument fails. EEOC cited three decisions of this Court holding 

that Title VII forbids discrimination against transgender individuals for 

failing to conform to sex stereotypes. EEOC-Br. 23-24 (citing Smith, 378 F.3d 

566; Myers v. Cuyahoga Cnty., 182 F. App’x 510, 519 (6th Cir. 2006); and 

Barnes v. City of Cincinnati, 401 F.3d 729, 737 (6th Cir. 2005)). RGGR fails to 

cite Barnes or Myers and discusses Smith only vis-à-vis its superseded 

original opinion. RGGR’s failure to grapple with these decisions (or Price 

Waterhouse) is telling. It simply cannot win under these cases. 
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Smith rejected explicitly RGGR’s traditional concept of sex as 

male/female. In Smith, this Court acknowledged that courts had interpreted 

Title VII “as barring discrimination based only on ‘sex’ (referring to an 

individual’s anatomical and biological characteristics), but not on ‘gender’ 

(referring to socially-constructed norms associated with a person’s sex).” 

378 F.3d at 573. Price Waterhouse, this Court stated, “eviscerated” this view. 

Id. Accordingly, this Court concluded that the plaintiff stated a Title VII 

claim, as “discrimination against a plaintiff who is a transsexual—and 

therefore fails to act and/or identify with his or her gender” is the same as the 

discrimination directed at Ann Hopkins, who “in sex-stereotypical terms, 

did not act like a woman.” Id. at 575 (emphasis added). Thus, this Court 

has already rejected RGGR’s binary interpretation of sex. 

EEOC argued that Smith essentially recognized that transgender 

discrimination is inherently based on stereotyping, and therefore always 

states a Title VII violation. EEOC-Br. 25. Rather than attack this argument 

on its merits by grappling with Smith’s holding, RGGR attacks it by 

discussing Smith’s superseded opinion, 369 F.3d 912 (6th Cir. 2004). To be 
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sure, the superseded Smith states that “[b]y definition, transsexuals . . . fail 

to conform to stereotypes about how those assigned a particular sex at 

birth should act, dress, and self-identify.” 369 F.3d at 921. But RGGR cites 

no authority for its assertion that the omission of this passage from the 

amended Smith opinion constitutes a “holding” that transgender 

discrimination is not necessarily sex discrimination. And this Court 

recently circled back to its original Smith opinion in Dodds v. U.S. 

Department of Education, 845 F.3d 217 (6th Cir. 2016). In Dodds, this Court 

refused to stay a preliminary injunction ordering a school to permit a 

female transgender student to use the girls’ bathroom, stating that “[u]nder 

settled law in this Circuit, gender nonconformity, as defined in Smith v. 

City of Salem, is an individual’s ‘fail[ure] to act and/or identify with his or 

her gender. . . . Sex stereotyping based on a person’s gender non-

conforming behavior is impermissible discrimination.’” 845 F.3d at 221 

(quoting Smith, 378 F.3d at 575) (emphasis added).1 

                                                      
1 Dodds, No. 16-4117, is on appeal and raises the issue of whether sex under 
Title IX includes transgender status. 
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RGGR calls EEOC’s view “flatly wrong,” Resp. 31, but other circuits 

have embraced it. In Glenn v. Brumby—which RGGR ignores, but Dodds 

cites—the Eleventh Circuit recognized that “[t]he very acts that define 

transgender people as transgender are those that contradict stereotypes of 

gender-appropriate appearance and behavior.” 663 F.3d 1312, 1316 (11th 

Cir. 2011) (quotation marks and citation omitted); see EEOC-Br. 24-25 

(arguing Glenn). Relying on Smith and Glenn, the Seventh Circuit recently 

held in a Title IX case that “[b]y definition, a transgender individual does not 

conform to the sex-based stereotypes of” his or her birth-assigned sex. 

Whitaker v. Kenosha Unified Sch. Dist., _ F.3d _, No. 16-3522, 2017 WL 

2331751, at *7 (7th Cir. May 30, 2017) (enjoining bathroom policy restricting 

transgender student to birth-assigned restroom) (emphasis added). This 

Court should recognize the same. 

In making its chromosomally-driven, binary, 1964-dictionary-

definition argument, RGGR suggests Congress never understood Title VII’s 

sex prohibition to include transgender/transitioning discrimination. This 

argument fails. In Oncale v. Sundowner Offshore Services, Inc., the Court held 
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that Title VII bars male-on-male harassment, stating that “statutory 

prohibitions often go beyond the principal evil to cover reasonably 

comparable evils, and it is ultimately the provisions of our laws rather than 

the principal concerns of our legislators by which we are governed.” 523 

U.S. 75, 79 (1998). 

Ironically, RGGR itself identifies another problem with its 

chromosome-based, binary view of sex: it would exclude from the statute’s 

protections the millions of individuals whose sex cannot be neatly 

categorized into male or female. Resp. 30, n. 5. RGGR posits that sex under 

Title VII is dictated by one’s chromosomes (XX or XY). RGGR 

acknowledges the “existence of ‘intersex’ conditions or chromosomal 

aberrations” but dismisses them as “rare.” Resp. 30, n. 30. But they are not 

rare. According to the Intersex Society of North America, approximately 

1/1,666 individuals are neither “XX” nor “XY” and 1/1,000 have Klinefelter 

syndrome (XXY). http://www.isna.org/faq/frequency (last visited June 7, 

2017) (also stating 1/100 individuals are born with bodies not matching 

standard male/female). RGGR’s interpretation of Title VII would thus 
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exclude hundreds of thousands, if not millions, of individuals from the 

statute’s protection.  

Contrary to RGGR’s contention, the religious conversion analogy of 

Schroer v. Billington, 577 F. Supp. 2d 293 (D.D.C. 2008), supports EEOC’s 

argument. RGGR says the analogy fails because sex—unlike religion—

cannot be changed, as it is chromosomally defined. Resp. 30. EEOC 

disagrees that sex is immutable. Moreover, without citing any authority, 

RGGR suggests Schroer’s premise is wrong—that discrimination against a 

religious convert is permissible under Title VII. Resp. 31. Schroer cannot be 

so easily dismissed. The point is that when an employer fires an employee 

who undergoes a religious conversion because she underwent a conversion, 

the employer has impermissibly taken the employee’s religion into account 

(the act of changing it), just as an employer who fires a transgender 

employee has impermissibly taken sex into account (the act of changing it). 

RGGR asserts that sex cannot “reasonably be understood to include” 

transgender discrimination because “transgender status” is a distinct trait 

from sex. Resp. 27. Because only some men, and some women, are 
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transgender, RGGR says, and because the “class” of transgender 

individuals includes men and women, “transgender discrimination” cannot 

be a form of sex discrimination. This makes no sense. No one disputes that 

“religion” and “race” under Title VII includes various characteristic subsets 

(Jewish, Catholic, Asian, etc.), or that sexual harassment and sex 

stereotyping are subsets of sex discrimination. 

RGGR contends that Congress’ inclusion of the words “gender 

identity” in other acts, enacted decades after Title VII, shows that 

“Congress did not intend sex in Title VII to include 

transgender/transitioning.” Resp. 28. As discussed, Oncale negates this 

argument; Title VII must be interpreted according to its terms. Cf. Pension 

Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 650 (1990) (Congressional 

inaction “lacks persuasive significance because several equally tenable 

inferences may be drawn from such inaction, including” that “existing 

legislation already incorporated the offered change.”) (quotation marks 

and citation omitted); see Whitaker, 2017 WL 2331751, at *10 (rejecting 
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argument that Congressional inaction precludes interpreting Title IX as 

forbidding transgender discrimination). 

Finally, RGGR argues Vickers v. Fairfield Medical Center, 453 F.3d 757 

(6th Cir. 2006), supports dismissal of the transgender/transitioning claim. 

Resp. 32-33. RGGR’s convoluted argument that Vickers does not prohibit all 

sex stereotyping is beside the point here, given this Court’s holding in 

Smith (reaffirmed in Barnes and Myers) that Title VII forbids discrimination 

against transgender individuals for gender non-conforming conduct. 

2. RGGR failed to show that employing Stephens substantially burdens 
Rost’s exercise of religion. 

EEOC has questioned neither the sincerity nor the reasonableness of 

Rost’s religious beliefs. Cf. Hobby Lobby, 134 S. Ct. at 2778 (courts cannot 

question “reasonable[ness]” of religious beliefs). Rost has every right to his 

religious views. But RGGR bore the burden of showing its “exercise of 

religion” was “substantially burdened,” not merely that Rost had a 

religious objection to being transgender. RGGR’s argument that it met its 

burden is based on an impermissibly broad reading of Hobby Lobby. If 
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accepted by this Court, that interpretation would effectively jettison the 

“exercise of religion” and “substantially burden” requirements from RFRA.  

EEOC argued that RGGR failed to meet its RFRA burden because it 

did not show how enforcing Title VII interfered with conduct required (or 

prohibited) by a tenet of Rost’s religion. EEOC-Br. 41-46. EEOC explained 

that Hobby Lobby is inapposite because Rost, unlike those plaintiffs, did not 

have to choose between facilitating what he considered an immoral act 

(abortion) and incurring crippling economic sanctions. RGGR does not 

directly answer these arguments. It cites no religious tenet forbidding Rost 

from employing a transgender woman. It has no answer to EEOC’s 

argument that Rost was not being compelled to “facilitate” Stephens’ 

transition, as Rost was not forced to pay for her transition or medication.  

RGGR instead reads Hobby Lobby as essentially stripping the 

“religious exercise” requirement from RFRA. According to RGGR, RFRA 

applies whenever a business is unable to conduct business in accordance 

with its religious beliefs, regardless of whether the business can point to 

any actual conduct it is being forced to take—or not take—that conflicts 
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with a religious tenet. RGGR misreads Hobby Lobby. To be sure, the Court 

stated that “RFRA presents” the question of whether government action 

substantially burdens claimants’ ability “to conduct business in accordance 

with their religious beliefs[.]” Hobby Lobby, 134 S. Ct. at 2778. But there still 

must be some government-coerced act conflicting with a religious belief, as 

the passage makes clear. The Court explained that being coerced into 

providing contraception that violated the plaintiffs’ religious beliefs 

constituted a substantial burden on religious exercise. See id.; see also id. at 

2775 (HHS mandate forces plaintiffs to “engage in conduct” violating 

religious beliefs). Hobby Lobby also refers to religious tenets, refuting 

RGGR’s implicit suggestion that religious exercise need not be rooted in a 

religious tenet. See id. at 2770 (“Business practices . . . compelled or limited 

by the tenets of a religious doctrine fall comfortably within” religious 

exercise.). 

This Court recently confirmed that RFRA still requires courts to 

assess whether a particular act is required (or forbidden) by religion. In 

United States v. Barnes, this Court stated that although courts cannot 
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“decide the centrality of . . . beliefs to canonical texts, that does not prevent 

this court from determining whether a particular practice is required by a 

religion as part of the substantial-burden analysis.” No.16-1188, 2017 WL 

375629, at *4 (6th Cir. Jan. 26, 2017) (finding no substantial burden on 

religious exercise where religion considered marijuana medicinal but did 

not require growing or donating it to church) (quotation marks omitted). 

RGGR makes two specific arguments as to religious exercise, both 

misguided. First, RGGR makes the astonishingly broad assertion that the 

“very operation” of the business “constitutes protected exercise” because 

God called Rost to serve grieving people. Resp. 38. RGGR points to no 

religious doctrine or tenet compelling Rost to run a funeral home. RGGR’s 

argument therefore is that under Hobby Lobby, there is no need to point to a 

religious tenet compelling (or forbidding) conduct. Under this view, the 

owner of any business who said God called him to that work could assert 

his entire business was a religious exercise. RGGR’s argument fails as a 

matter of statutory construction, as it would effectively render “exercise of 
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religion” meaningless. See Conley v. United States, 556 U.S. 303, 314 (2009) 

(statutes should be construed to give effect to all provisions). 

Second, RGGR argues Rost’s religious exercise includes conducting 

business in accordance with his belief that sex is God-given and 

immutable; being forced to purchase, or permit, female attire for Stephens 

would interfere with that. Resp. 38-39. These arguments fail. In 2013, 

RGGR did not buy clothes for any female employee; although Rost stated 

he “will” provide female funeral directors with suits, RGGR has not had a 

female director since 1950. Counter-Facts ¶ 54, R.61, PageID#1838-39; Rost. 

Aff. ¶ 54, R.54-2, PageID#1337. The record thus shows at least a factual 

question as to whether RGGR would have purchased clothes for Stephens 

after her transition, undercutting its religious exercise argument.  

Contrary to RGGR’s contention, being forced to allow Stephens to 

wear female clothes is not like forcing the employers in Hobby Lobby to pay 

for birth control they viewed as abortion. Resp. 39. As EEOC argued, this is 

because Rost identified no religious tenet forbidding him from simply 

employing a transgender worker. See Barnes, 2017 WL 375629, at *4 (no 
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religious exercise where religion did not require growing and donating 

marijuana); Wilson v. James, 139 F. Supp. 3d 410, 425 (D.D.C. 2015) (no 

religious exercise infringement where RFRA claimant conceded that no 

“LDS doctrine requires him to publicly voice his dissent about 

homosexuality or same-sex marriage”); Mahoney v. U.S. Marshals Serv., 454 

F. Supp. 2d 21, 38 (D.D.C. 2006) (no RFRA violation where claimants failed 

to “allege that their religion compels them to demonstrate in favor of the 

public display of the Ten Commandments at all time and in all places”). 

Try as it might, RGGR cannot turn this case into Hobby Lobby, which did 

not hold that RFRA permits employers to fire employees who used certain 

contraception. 

RGGR’s argument boils down to this: an employer’s religious 

exercise is impinged if it is forced to employ workers whose public 

appearance is at odds with the owner’s religious beliefs. This is a deeply 

troubling proposition that opens the door to a broad spectrum of otherwise 

impermissible discrimination, such as against working women; unwed 
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pregnant employees; employees who wear, or refuse to wear, yarmulkes, 

cross jewelry or hijabs; and even biracial employees.  

The reasoning underlying this troubling argument is also fallacious. 

The employment of individuals whose outward appearance or conduct 

conflicts with a business owner’s religious views is not an endorsement of 

the employee’s religious views or lifestyles, any more than a clerical 

worker’s issuance of same-sex marriage licenses constitutes an 

endorsement of same-sex unions. See Summers v. Whittis, No. 15-0093, 2016 

WL 7242483, at *5-6 (S.D. Ind. Dec. 15, 2016) (rejecting Christian plaintiff’s 

claim that requiring her to issue same-sex marriage licenses violated Title 

VII). The hollowness of RGGR’s argument is underscored by the fact that 

Rost employs non-Christians, serves non-Christians, performs cremations 

(contrary to his religious ideals), offers Catholic religious items to clients, 

and permits employees to wear Jewish head coverings for Jewish services. 

Counter-Facts ¶¶ 30, 31, 32, 37, 40, R.61, PageID#1833-36. Evidently, Rost 

himself understands these activities do not constitute an endorsement of 

other religions or non-Christian values; Rost even testified he is not 
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endorsing his employees’ religious beliefs by employing them. Rost. Depo. 

41-42, R.51-3, PageID#653. RGGR is therefore hard-pressed to argue that 

employment of a transgender funeral director “implicates [Rost’s] religious 

convictions.” Resp. 39.  

RGGR’s overlapping “substantial burden” argument fares no better. 

As this Court stated recently, “not just any imposition on religious exercise 

will constitute a violation”; rather, “a burden must have some degree of 

severity.” Livingston Christian Schs. v. Genoa Charter Twp., _ F.3d _, 2017 WL 

2381336, at *5 (6th Cir. June 2, 2017) (RLUIPA case). Relying exclusively on 

Rost’s testimony, RGGR argues that allowing a male funeral director to 

wear female clothes “would often create distractions” and hinder healing. 

Resp. 38. Rost’s testimony is as speculative as it is offensive. It is based on a 

bias against transgender individuals and a view that Stephens is a “man” 

and would be perceived as such even after her gender transition. Rost then 

parlays his bias into an assumption that a transgender funeral director 

would so disturb clients as to “hinder healing.” If accepted here, such an 

argument would invite any employer to assert a religious objection to 
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avoid employing Muslims, African-Americans, women, pregnant women, 

or anyone else whose workplace presence is viewed by the company as 

“distracting” customers. Courts have long rejected such purported 

customer preferences as an excuse to discriminate. See, e.g., Diaz v. Pan Am. 

World Airways, Inc., 442 F.2d 385, 389 (5th Cir. 1971) (rejecting customer 

preference for female flight attendants). 

Echoing its religious exercise argument, RGGR posits that permitting 

Stephens to dress (and present) as a female “while representing R.G.” 

imposes a substantial burden because it contravenes Rost’s religious 

convictions, of which the dress code is an extension. Resp. 39. This 

argument fails because, as discussed, Rost cannot identify any religious 

tenet forbidding the employment of transgender workers; he is not being 

forced to facilitate Stephens’s transition and remains free to believe sex is 

immutable. See generally United States v. Sterling, 75 M.J. 407, 418 (C.A.A.F. 

2016) (no substantial burden where claimant failed to offer evidence that 

removing religious signs from her computer would prevent her from 
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engaging in required religious conduct, or force abandonment of religious 

precept), cert. denied, 2017 WL 2407485 (June 5, 2017) (No. 16-814). 

3. EEOC established a compelling interest in Title VII’s enforcement as to 
RGGR. 

RGGR contends that eradicating employment discrimination is “too 

broadly formulated [an] interest” to be compelling. Resp. 41. But that was 

not EEOC’s argument. EEOC discussed precedent (including Hobby Lobby) 

recognizing that the government has a compelling interest in eliminating 

discrimination, but EEOC then contended it satisfied O Centro’s “to-the-

person test” as to this enforcement action against RGGR. EEOC-Br. 51-54 

(citing Gonzales v. O Centro Espirta Beneficente Uniano Do Vegetal, 546 U.S. 

418 (2006)). Thus, this Court need not decide whether the government 

always has a compelling interest in enforcing Title VII, although Hobby 

Lobby and a long line of Supreme Court cases suggest that it does. 

RGGR disregards Hobby Lobby’s compelling-interest analysis. As 

EEOC argued, Hobby Lobby states that “[t]he Government has a compelling 

interest in providing an equal opportunity to participate in the workforce 

without regard to race[.]” 134 S. Ct. at 2783. The government’s interest as to 
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sex is equally compelling. See, e.g., United States v. Burke, 504 U.S. 229, 238 

(1992) (“[I]t is beyond question that discrimination in employment on the 

basis of sex, race or any of the other classifications protected by Title VII is 

. . . an invidious practice that causes grave harm to its victims.”); Roberts v. 

U.S. Jaycees, 468 U.S. 609, 625 (1984) (stating that discrimination’s 

stigmatizing injury and denial of equal opportunities “is surely felt as 

strongly by persons suffering discrimination on the basis of” sex as those 

discriminated against based on race).  

EEOC further argued that exempting RGGR from Title VII would 

cause severe harm, as it would deprive Stephens of her Title VII right to 

work free of sex discrimination. EEOC-Br. 54. RGGR responds that 

Stephens has no right to be free from transgender/transitioning 

discrimination. Resp. 42. For reasons already discussed, the government 

disagrees. Furthermore, Price Waterhouse and Smith make clear that Title 

VII prohibits sex-stereotyping discrimination against transgender 

individuals. Unable to deny this, RGGR instead denies that any 

“impermissible sex stereotyping . . . occurred.” Resp. 42. But even the 
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district court observed that Rost’s testimony appeared to constitute “direct 

evidence” of sex-stereotyping discrimination. Opinion, R.76, PageID#2199. 

Unable to refute EEOC’s arguments, RGGR asserts that “the 

constitutional guarantee of free exercise”—and, therefore, religious 

liberty—“supersedes a conflicting statutory right,” rendering the 

government’s interest non-compelling. Resp. 42. This assertion lacks any 

authority and contravenes RFRA, which employs a two-step burden-

shifting process designed to balance religious liberties against the 

government’s compelling interests. Even the district court recognized the 

government’s compelling interest in enforcing Stephens’ Title VII rights, 

refuting RGGR’s contention that religious liberties negate the government’s 

compelling interest in enforcing statutory rights. 

The underlying premise of RGGR’s assertion that RFRA protects 

religious liberties, no matter the cost to anyone else, is wrong. Hobby Lobby 

makes this clear. Writing for the majority, Justice Alito stated forcefully 

that “[o]ur decision . . . provides no . . . shield” to “discrimination in hiring, 

for example on the basis of race” that “might be cloaked as religious 
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practice.” 134 S. Ct. at 2783. Justice Kennedy likewise stated that although 

government may not restrict religious exercise, “neither may that same 

exercise unduly restrict other persons, such as employees, in protecting their 

own interests, interests the law deems compelling.” 134 S. Ct. at 2786-87 

(Kennedy, J., concurring) (emphasis added). Rost’s religious liberties thus 

do not negate the government’s compelling interest in enforcing Stephens’ 

right to be free of sex discrimination. 

4. EEOC satisfied the least-restrictive-means test. 

Relying on Hobby Lobby, Supreme Court precedent, and the record, 

EEOC argued this enforcement action is the least-restrictive means of 

protecting Stephens’ Title VII right to work. EEOC further argued that the 

court erred in holding sua sponte that a gender-neutral dress code “could” 

constitute a less-restrictive alternative, dooming EEOC’s case. EEOC-Br. 59-

61. RGGR implicitly concedes almost every point EEOC made, including 

that the district court’s least-restrictive alternative is no alternative here.  

RGGR does not refute that Hobby Lobby states that “prohibitions on 

racial discrimination are precisely tailored to achieve th[e] critical goal” of 
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ridding the workplace of race discrimination, supporting EEOC’s 

argument that Title VII’s framework is itself the least-restrictive means of 

achieving the government’s compelling interest in most cases, as it is here. 

134 S. Ct. at 2783 (emphasis added); see Redhead v. Conf. of Seventh-Day 

Adventists, 440 F. Supp. 2d 211, 222 (E.D.N.Y. 2006) (Title VII’s framework 

is “least restrictive means of furthering” compelling interest in enforcing 

Title VII). Nor does RGGR dispute that less-restrictive alternatives must 

“equally further[]” the government’s interest, and that courts must assess 

the burdens that proposed alternatives impose on others. See EEOC-Br. 55-

56. 

Significantly, RGGR does not defend the district court’s holding that a 

gender-neutral dress uniform—like those the district judge saw court 

security officers wearing—“could be a less restrictive alternative,” which 

was the basis for the court’s grant of summary judgment. Opinion, R.76, 

PageID#2219; see Resp. 43-45. It is no wonder RGGR refrains from 

defending the court’s ruling; the record shows Rost would have fired 

Stephens even if she wore a gender-neutral uniform because Rost objected to 
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her presenting as a woman at all, and dress is just one facet of that. EEOC-

Br. 60. RGGR does not dispute that had Stephens worn a gender-neutral 

outfit but gone by “Aimee,” used the female pronoun, and worn make-up 

and a feminine hairstyle, Rost still would have a religious objection to her 

employment.  

RGGR instead contends EEOC employs circular reasoning by 

asserting that only the enforcement of Stephens’ Title VII rights would 

equally further the government’s compelling interest in vindicating her 

right to be free from sex discrimination. Resp. 44. However, it is the 

operation of the statute and precedent, including Hobby Lobby, that compels 

the conclusion that enforcement of anti-discrimination laws is usually (and 

is here) the least-restrictive means of enforcing an individual’s civil rights.  

RGGR asserts that EEOC did not even “attempt to demonstrate that 

there is no other way to achieve its desired goal.” Resp. 44. But EEOC’s 

opening brief addressed each purported less-restrictive alternative RGGR 

offered during litigation, as well as the district court’s self-created gender-

neutral dress code, and explained why each failed. EEOC-Br. 56-60. And 
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RGGR does not deny that asking the government to pay Stephens’ salary 

(directly, or indirectly by paying another funeral home to employ her) is 

not a less-restrictive alternative, EEOC-Br. 57, seemingly abandoning this 

argument. 

The only alternative RGGR offers is that EEOC permit businesses to 

enforce sex-specific dress codes for “public-facing” employees. Resp. 44-45. 

This is no alternative here, as it would not in any way achieve the 

government’s compelling interest in protecting Stephens’ right to work free 

of sex discrimination (whether viewed as transgender/transitioning 

discrimination, or sex-stereotyping discrimination). As RGGR just argued 

as to compelling interest, the government’s interest is specific to Stephens. 

Permitting RGGR, and selected other employers, to impose sex-specific 

dress codes on transgender employees would not ensure Stephens’ right to 

work free from sex stereotypes. Because this alternative does not at all 

accomplish, much less “equally further[],” the government’s interest, it 

fails. Hobby Lobby, 134 S. Ct. at 2786 (J.Kennedy, concurring) (government 

failed least-restrictive-means test where pre-existing HHS accommodation 
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“equally furthers” government’s “compelling interest in the health of 

female employees”).  

RGGR’s contention that allowing its sex-specific dress code would 

resolve Rost’s religious objections is also disingenuous. RGGR has never 

said that it would re-employ Stephens if she agreed to wear the male 

uniform but otherwise acted and presented as a woman. And that is 

because the record establishes that Rost would have fired her anyway, no 

matter what uniform she wore. Stephens’ letter to Rost did not focus narrowly 

on clothing. Rather, she explained she had “a gender identity disorder,” 

had been “diagnosed as a transsexual,” “intend[ed] to have sex 

reassignment surgery” and would “live and work full-time as a woman for 

one year,” and would return from vacation as “A[i]mee . . . in appropriate 

business attire.” Letter, R.54-21, PageID#1494. Rost’s response likewise 

focused on Stephens’ transition, not her clothing. He fired her, stating that 

“the public would [not] be accepting of [her] transition.” Charge, R.54-22, 

PageID#1497. During EEOC’s investigation, RGGR refused to use Aimee’s 

name, insisting “[s]he is a man.” Letter, R.54-23, PageID#1499-1504. Even 
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after RGGR belatedly raised its religious objection to employing Stephens, 

Rost testified that he fired Stephens, inter alia, because “[s]he was no 

longer going to represent h[er]self as a man.” Rost Depo. 136, R.63-5 

PageID#1975.  

RGGR asserts EEOC has no compelling interest in eradicating 

“benign sex stereotypes,” like sex-specific dress codes. Resp. 45. At best, 

this statement fundamentally misunderstands gender dysphoria; at worst, 

it intentionally offends. Stephens did not whimsically awaken one day 

wanting to wear a skirt to work. Rather, as her letter to Rost explained, she 

has a medically diagnosed condition—gender identity disorder—and 

living her life inconsistently with her gender identity “caused [her] great 

despair and loneliness” for which she spent years in therapy. Letter, R.54-

21, PageID#1494. Thus, contrary to RGGR’s trivializing assertion, there is 

nothing “benign” about forcing transgender individuals to dress 

inconsistently with their gender identity.  

Finally, RGGR tries to turn the tables by arguing EEOC is 

perpetuating gender stereotypes by insisting Stephens be permitted to 
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express her “female gender identity through dress and appearance.” 

Resp. 45. EEOC is not forcing gender stereotypes onto anyone. Rather, 

EEOC is arguing—consistent with Title VII’s text and Supreme Court and 

Sixth Circuit jurisprudence on impermissible sex stereotyping—that it is 

unlawful to fire an employee whose feminine “dress and appearance” fails 

to conform to an employer’s stereotype of how a birth-assigned male 

should look and act. Just as Price Waterhouse held that a (birth-assigned) 

woman cannot be fired for her insufficiently feminine appearance and 

mannerisms, a birth-assigned male cannot be fired for an insufficiently 

masculine appearance. 

5. RFRA is not a defense to Stephens’ claim, underscoring that RFRA 
should not bar EEOC’s claim. 

Stephens argued that RFRA is not a defense to a private party suit, 

requiring her Title VII claim to be remanded and decided on the merits.  

Stephens-Br. 25. EEOC agrees.  

Seeking to avoid the issue, RGGR insists that Stephens, as appellate 

intervenor, cannot address the “new and complicated issue” of RFRA’s 

applicability to private actions. Resp. 34. But the district court addressed it, 
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making it fair to consider it on appeal. Order, R.76, PageID#2222-23. RGGR 

also glosses over the fact that, as the district court noted, this Court stated 

in General Conference Corp. of Seventh-Day Adventists v. McGill, 617 F.3d 402, 

411 (6th Cir. 2010), that RFRA is not a defense in a suit between private 

parties. As the district court noted, it is “odd” to hold that RFRA blocks 

EEOC’s suit (seeking relief for Stephens), but not Stephens’ suit (seeking 

the same relief). Order, R.76, PageID#2223 n. 23. The oddness of this result 

underscores that RFRA was never intended to operate as a defense to a 

Title VII suit seeking enforcement of individual statutory rights, whether 

brought by the government or an individual.  

6. RGGR’s sex-specific dress code is not a defense. 

RGGR urges affirmance on a ground rejected by the district court: 

that Title VII permits sex-specific dress codes imposing equal burdens. The 

district court correctly rejected this argument. This case has never been 

about whether RGGR’s sex-specific dress code imposes unequal burdens. 

See Opinion, R.13, PageID#197 (noting EEOC did not allege the dress code 

violated Title VII); Opinion, R.76, PageID#2200 (same). Rather, this case is 
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about whether firing Stephens for being transgender violates Title VII. 

RGGR thus answers the wrong question when it asserts its dress code 

imposes equal burdens and therefore complies with Title VII. Accordingly, 

RGGR’s discussion of Barker v. Taft Broadcasting Co., 549 F.2d 400, 459 (6th 

Cir. 1977), and other cases upholding sex-specific grooming polies that 

impose equal burdens miss the mark because they do not address whether 

Title VII permits an employer to fire a transgender woman who wants to 

comply with the female dress code and otherwise present as a woman. 

Resp. 12-14. This Court therefore need not address the continuing validity 

of Barker after Price Waterhouse. 

RGGR’s dress code argument also fails because it is based on a 

mischaracterization of the record. Viewed in the light most favorable to 

EEOC, the record does not show that Rost fired Stephens merely because 

she refused to dress like a birth-assigned man. Rather, Rost fired Stephens 

because she intended to undergo a gender transition and present as a 

woman, and Rost feared the public would not accept a transgender funeral 

director (no matter what she wore). At a minimum, the record establishes a 
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jury question as to whether Stephens’ refusal to comply with the dress code 

was the real reason, one of several reasons, or not even a reason, for 

Stephens’ termination, making summary judgment inappropriate. 42 

U.S.C. § 2000e-2(m) (motivating factor standard). 

7. The ministerial exception is inapplicable. 

Amici contend the ministerial exception bars EEOC’s claim. R. 70, 

pp. 20-27. It does not. Although not dispositive, we note RGGR never 

raised this defense below. Answer, R.22, PageID#253-54; see Conlon v. 

Intervarsity Christian Fellowship/USA, 777 F.3d 829, 836 (6th Cir. 2015) 

(defense not waivable). RGGR also admits the ministerial exception “has 

no application” because RGGR “is not a religious organization.” Resp. 35. 

RGGR is correct. The exception applies only to religiously affiliated 

entities, i.e., those “whose mission[s] are marked by clear or obvious 

religious characteristics.” Id. at 834 (quotation marks and citation omitted). 

RGGR is not a religiously affiliated entity. It undisputed that RGGR is not 

affiliated with any church; its articles of incorporation do not avow any 

religious purpose; its employees are not required to hold any particular 
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religious views; and it employs and serves individuals of all religions. 

Counter-Statement of Facts ¶¶ 25, 26, 27, 30, 37, R.61, PageID#1833-35. 

Further, nothing about Rost’s formal title or religious functions qualify him 

as a “ministerial employee.” Cf. Conlon, 777 F.3d at 834-36 (holding that 

“spiritual formation specialist” who assisted others’ “intimacy with God 

and growth in Christ-like character” was ministerial employee). 

8. EEOC had authority to pursue the clothing benefit claim. 

Relying on General Telephone Co. of the NW, Inc. v. EEOC, 446 U.S. 318 

(1980), EEOC argued it had the authority—indeed, the obligation—to 

pursue the clothing benefit claim after RGGR’s own employee informed 

EEOC’s investigator that only men received suits/uniforms. EEOC-Br. 61-

71; Notes, R.54-24, PageID#1513. RGGR argues General Telephone should be 

disregarded as dicta and that EEOC v. Bailey Co., 563 F.2d 439 (6th Cir. 

1977), remains good law and controls here. RGGR is wrong. 

At the outset, RGGR errs in asserting the court “lack[ed] jurisdiction” 

over the claim; EEOC’s pre-suit requirements are conditions precedent, not 

jurisdictional requirements. See, e.g., Arbaugh v. Y & H Corp., 546 U.S. 500, 
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515-16 (2006) (statutory requirements are jurisdictional only if Congress 

clearly states so; holding that Title VII’s numerosity provision is not 

jurisdictional). 

As to General Telephone, RGGR does not dispute it states that “[a]ny 

violations that the EEOC ascertains in the course of a reasonable 

investigation of the charging party’s complaint are actionable.” 446 U.S. at 

331 (emphasis added). RGGR shrugs this off as dicta, but the circuits have 

uniformly relied upon it to hold that “if the investigation turns up 

additional violations [beyond those in the charge], the Commission can 

add them to its suit.” EEOC v. Caterpillar, Inc., 409 F.3d 831, 833 (7th Cir. 

2005). The reason RGGR seeks to dismiss General Telephone’s statement as 

dicta is clear: Bailey’s holding (limiting EEOC’s claims to those “reasonably 

expected to grow” from the charge) cannot be reconciled with General 

Telephone’s subsequent statement that EEOC may pursue “any” claims it 

discovers during a reasonable investigation. See EEOC-Br. 63-66.  

RGGR next tries to refute EEOC’s argument that even if Bailey 

remains good law, it does not apply here. EEOC explained that in contrast 
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to Bailey, both the termination and clothing benefit claims concern sex 

discrimination. RGGR does not dispute this distinction. Resp. 49. Instead, 

in a non sequitur, RGGR contends it was “unreasonable” to expect the 

charge investigation to reveal whether women received a clothing benefit. 

But RGGR’s assertion of its sex-specific dress code as an “affirmative 

defense,” Answer, R.22, PageID#253, shows the reasonableness of 

expecting the charge’s investigation to reveal that RGGR supplied only 

men with clothes complying with the dress code. 

EEOC argued that Bailey is distinguishable because here the clothing 

benefit claim relates to Stephens. RGGR disputes this, saying it fired 

Stephens before she transitioned to female. In other words, RGGR fired 

Stephens before she, too, had the chance to become a victim of RGGR’s 

discriminatory clothing benefit policy. But if EEOC prevails and Stephens 

is reinstated, she would be injured by such a discriminatory policy. Thus, 

Bailey is not controlling, even if good law. 

CONCLUSION 

The district court’s judgment should be reversed. 
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1

INTRODUCTION

Discrimination against Aimee Stephens and other transgender persons is by

its very nature sex discrimination, as more and more circuits have agreed. The

Funeral Home’s arguments that Title VII coverage is unavailable for Ms. Stephens

involve challenging well-established precedent as well as the core identity and

existence of Ms. Stephens and other transgender individuals. Even if

discrimination against transgender persons is not inherently sex discrimination, the

discrimination against Ms. Stephens because she intended to present and dress as a

woman is an archetypal case of sex stereotyping. The Funeral Home’s claim that it

was firing Ms. Stephens for violating its gender-segregated dress code plainly does

not exempt its sex stereotyping from the protections of Title VII, given that Ms.

Stephens intended to comply with the dress code’s requirements for women but the

Funeral Home wanted her to dress as a man. Nor is Ms. Stephens required to prove

that its decision to fire her because she intended to present and dress as a woman

placed a greater burden on all women than men, as the Funeral Home contends. In

any event, the evidence shows that Ms. Stephens was fired not only because of her

intention to comply with the female dress code, but also because she intended to

transition and present in all ways as a woman.

The Funeral Home’s efforts to defend its firing of Ms. Stephens because of

the religious beliefs of its owner should also be rejected. If accepted, the Funeral
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Home’s claim that the Religious Freedom Restoration Act (“RFRA”) allows

employers with religious objections to transgender persons to fire them would have

tragic implications for transgender Americans, as well as religious minorities and

women. Civil rights statutes such as Title VII further a compelling governmental

interest in eliminating employment discrimination, and enforcing those statutes

when such discrimination occurs is the least restrictive means of furthering that

interest. Therefore, RFRA neither permits nor requires the government to offer

exemptions to employers from compliance with Title VII where the employer

asserts a religiously-motivated grounds for discriminating. The EEOC’s action

under Title VII to remedy the discrimination against Ms. Stephens is plainly

supported by such government interests, while the alternatives suggested by the

District Court and the Funeral Home would utterly fail to achieve those interests

and would in fact undermine them. Moreover, RFRA is not even a defense to Ms.

Stephens’ Title VII claim of discrimination, so the Funeral Home should not be

allowed to assert it as grounds for a ruling against her.

ARGUMENT

I. The Funeral Home violated Title VII by firing Ms. Stephens because she
is transgender and intended to transition to presenting as a woman.

The Funeral Home’s decision to fire Ms. Stephens because she is

transgender and intended to transition to living as a woman is per se sex

discrimination. This Court already recognized as much in Smith v. City of Salem
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and Dodds v. Department of Education, as have other circuits in holding that

discrimination against transgender individuals constitutes sex discrimination. See

Rosa v. Park W. Bank & Trust Co., 214 F.3d 213, 215-16 (1st Cir. 2000); Schwenk

v. Hartford, 204 F.3d 1187, 1201-03 (9th Cir. 2000); Glenn v. Brumby, 663 F.3d

1312, 1316-19 (11th Cir. 2011). It is simply impossible to discriminate against

someone for being transgender without taking the impermissible “criterion” of

“sex” into account. Price Waterhouse v. Hopkins, 490 U.S. 228, 248 (1989)

(plurality); id. at 262 (O’Connor, J., concurring); id. at 282 (Kennedy, J.,

dissenting).

Since the Funeral Home filed its brief, two other circuits have reached or

suggested they would reach the same conclusion, in spite of earlier contrary rulings

from those circuits. In Whitaker By Whitaker v. Kenosha Unified School District

No. 1 Board of Education, __F.3d__, No. 16-3522, 2017 WL 2331751 (7th Cir.

May 30, 2017), the Seventh Circuit reasoned that under Price Waterhouse

discrimination against transgender individuals is by its very nature sex

discrimination, since “[b]y definition, a transgender individual does not conform to

the sex-based stereotypes of the sex that he or she was assigned at birth.” Id. at *9.

In doing so, the court recognized that the reasoning of Price Waterhouse

effectively overruled the conclusion of Ulane v. Eastern Airlines, Inc., 742 F.2d

1081 (7th Cir. 1984), that discrimination against transgender people was not sex
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discrimination. Id. Similarly, in Tovar v. Essentia Health, __F.3d__, No. 16-3186,

2017 WL 2259632 (8th Cir. May 24, 2017), the Eighth Circuit “assume[d] for

purposes of this appeal that the prohibition on sex based discrimination under Title

VII . . . encompasse[d] protection for transgender individuals, id. at *2 (citing

Hunter v. United Parcel Serv., Inc., 697 F.3d 697, 702 (8th Cir. 2012)),

notwithstanding the Eighth Circuit’s previous decision in Sommers v. Budget

Marketing, Inc., 667 F.2d 748, 750 (8th Cir. 1982) that transgender persons were

not protected by Title VII.1

Another reason discrimination against transgender people is inherently sex

discrimination is that it is discrimination against someone for undergoing a gender

transition. See Schroer v. Billington, 577 F. Supp. 2d 293, 306-08 (D.D.C. 2008)

1 The Funeral Home speculates that this Court implicitly rejected the argument that
discrimination against transgender people is sex discrimination when it modified
its opinion in Smith to remove the language stating that “to the extent that Smith
also alleges discrimination based solely on his identification as a transsexual, he
has alleged a claim of sex stereotyping pursuant to Title VII.” Smith v. City of
Salem, 369 F.3d 912, 922 (6th Cir. 2004), opinion amended and superseded, 378
F.3d 566 (Oct. 18, 2004). Such logic is obviously flawed. This Court may have
modified its decision for any number of reasons such as, for example, the
determination that the language was not necessary to its ruling in that case. That
position is supported by the final language of the decision, which states that an
employer violates Title VII by discriminating against an employee “who is a
transsexual—and therefore fails to act and/or identify with his or her gender.”
Smith, 378 F.3d at 575. By definition, transgender persons are such persons. See
also Dodds v. U.S. Dep’t of Educ., 845 F.3d 217, 221 (6th Cir. 2016) (recognizing
that “[a] person is defined as transgender precisely because of the perception that
his or her behavior transgresses gender stereotypes”) (quoting Glenn v. Brumby,
663 F.3d 1312, 1316 (11th Cir. 2011)).
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(analogizing gender transition to religious conversion). The Funeral Home’s

disagreement with the Schroer court’s conclusion depends on its unsupportable

head-in-the-sand assertion that “a person’s religion can be changed, but a person’s

sex cannot” and its tortured argument regarding Title VII protections for religious

converts. See Funeral Home Brf. at 30-31. It defies logic to believe that

discriminatory motivations can be parsed between aversion to the conversion (or

transition) and disfavor regarding the religion (or gender presentation) itself, or

that evidence of discrimination because someone converts would be insufficient to

violate Title VII. “Applying Title VII” to protect converts “does not create a new

‘class’ of people covered under Title VII—for example, the ‘class’ of [religious

converts] . . . . Rather, it would simply be the result of applying the plain language

of a statute prohibiting discrimination on the basis of religion to practical situations

in which such characteristics are unlawfully taken into account.” Macy v. Holder,

No. 0120120821, 2012 WL 1435995 (EEOC Apr. 20, 2012); cf. Hobbie v.

Unemployment Appeals Comm’n of Fla., 480 U.S. 136, 144 (1987) (refusing to

adopt interpretation of Free Exercise Clause that would “single out the religious

convert for different, less favorable treatment”). Religious discrimination is not

limited to “discrimination against members of particular religions,” Fabian v.

Hosp. of Cent. Conn., 172 F. Supp. 3d 509, 527 (D. Conn. 2016), with defined
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“religious tenets” as the Funeral Home suggests, Funeral Home Brf. at 31,2 but

includes “discrimination against converts, or against those who practice either

religion the ‘wrong’ way.” Fabian, 172 F. Supp. 3d at 527. Whether the Funeral

Home was motivated to fire Aimee Stephens because she transitioned or intended

to express herself as a woman, it was acting on the basis of sex in violation of Title

VII.

II. Firing Ms. Stephens because she intended to present as a woman and
because she intended to follow the female dress code is a classic form of
sex stereotyping.

Even if discrimination against transgender individuals were not inherently

based on sex, the discrimination experienced by Ms. Stephens was motivated by

sex stereotyping in violation of Title VII. Such discrimination has been uniformly

held to violate Title VII by this Court and others. See Smith, 378 F.3d at 574

(employers who discriminate against employees perceived as men “because they . .

. wear dresses and makeup . . . are . . . engaging in sex discrimination”); Glenn v.

Brumby, 663 F.3d 1312, 1320-21 (11th Cir. 2011) (Brumby “fired Glenn because

he considered it ‘inappropriate’ for her to appear at work dressed as a woman and

that he found it ‘unsettling’ and ‘unnatural’ that Glenn would appear wearing

women’s clothing”; he fired her because of “the sheer fact of [her] transition”);

2 Indeed, it is difficult to understand why the Funeral Home, which asserts
religious liberty interests in this case, would advocate for limiting religious liberty
protections in the context of converts from one religion to another.
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Rosa, 214 F.3d at 214-16 (bank employee’s refusal to provide transgender

individual a loan application “because she thought that Rosa’s attire did not accord

with his male gender” was evidence of sex discrimination). Indeed, given that this

Court has already held that “Title VII’s reference to ‘sex’ encompasses both the

biological differences between men and women, and gender discrimination, that is,

discrimination based on a failure to conform to stereotypical gender norms,” Smith,

378 F.3d at 573 (emphasis added), the Funeral Home’s discussion of dictionary

definitions, Funeral Home Brf. at 25, is entirely beside the point.3

Although the Funeral Home asks this Court to follow the narrower approach

to sex stereotyping advocated by Judge Pryor’s concurring opinion in Evans v.

Georgia Regional Hospital, 850 F.3d 1248, 1258 (11th Cir. 2017), see Funeral

Home Brf. at 17, Ms. Stephens would prevail even under that narrower standard.

According to Judge Pryor:

Glenn’s claim was successful because Glenn was fired after choosing
to “beg[i]n to take steps to transition.” Glenn “present[ed]” and
“dressed as a woman” at work and notified the supervisor that Glenn
intended to continue this behavior. Because Glenn “was born a

3 Even the dictionary definitions of sex quoted by the Funeral Home include the
“behavioral” components of “sex.” See Webster’s Third New International
Dictionary 2081 (1971) (defining “sex” to include the “behavioral peculiarities of
living beings that subserves biparental reproduction . . . and that is typically
manifested as maleness and femaleness”); American College Dictionary 1109
(1970) (defining sex to include “the character of being either male or female”); see
also OED Online, Oxford University Press (defining sex as “a social or cultural
phenomenon, and its manifestations” and collecting definitions from back to
1651).
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biological male,” Glenn’s employer believed these choices were
“unsettling,” “unnatural,” and “not appropriate.” . . . Title VII would
have protected any [person whose sex assigned at birth is] male under
those facts, not because of status, but because of behavior.

Evans, 850 F.3d at 1260 (11th Cir. 2017) (Pryor, J., concurring) (quoting Glenn,

663 F.3d at 1314, 1320-21). Exactly the same facts are presented here.

The Funeral Home’s assertion that it was firing Ms. Stephens because of her

violation of its dress code does not immunize its conduct from challenge, as the

Funeral Home contends. Funeral Home Brf. at 12-17. Ms. Stephens intended to

comply with the dress code’s requirement for women, and therefore the EEOC

never challenged the dress code itself, as the District Court noted. Summary

Judgment Opinion, R.76, PageID#2220-21. Even if the Funeral Home fired Ms.

Stephens because its owner believed she should follow the dress code for men, it

clearly engaged in sex discrimination. Since Price Waterhouse, courts have

regularly found that employers violated Title VII by firing an employee for

dressing in clothing that defied the employer’s sex-based stereotypes. See, e.g.,

Smith, 378 F.3d at 574.

There was never an actual “biological” dress code, as the Funeral Home

claims. Rather, the Funeral Home administered its dress code based on its

perception of someone’s sex and rejected Ms. Stephens’ female identity and her

decision to dress as a woman. EEOC’s Counter-Statement of Facts, R.64,
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PageID#2076-77.4 The Funeral Home’s reliance on its so-called “biological” dress

code is simply a pretext for its decision to fire Ms. Stephens for failing to comport

with Mr. Rost’s sex stereotype that all individuals should dress consistently with

their birth-assigned sex. Cf. Whitaker, __F.3d at __, 2017 WL 2331751, at *11,

*12 (finding that school district policy requiring students to use the restroom based

on the sex listed on their birth certificate punishes a transgender “individual for his

or her gender non-conformance” and “is inherently based upon a sex-

classification”).5 “[A]ssuming or insisting that Ms. Stephens match[] the stereotype

associated with [her] group,” is sex discrimination. Price Waterhouse, 490 U.S. at

251. And a primary reason that sex discrimination is prohibited by Title VII is

because “[p]ractices that classify employees in terms of . . . sex tend to preserve

4 The EEOC admitted that the Funeral Home administered its dress code based on
“its perception of someone’s sex” but challenged the Funeral Home’s assertion that
its dress code was administered based on an employees’ biological sex, since it
was unclear what the Funeral Home meant by “biological sex” and it had no way
of knowing employees’ “chromosomes, birth sex, or genitalia because [the Funeral
Home] does not know any of these three” and “does not ask employees what their
‘biological sex’ is in order to administer its dress code.” EEOC’s Counter-
Statement of Facts, R.64, PageID#2076-77.

5 The Funeral Home’s effort to limit Price Waterhouse and Smith to sex
stereotyping regarding behavior other than a person’s dress, Funeral Home Brf. at
16-17, is unsupportable. In Price Waterhouse, the unlawful sex stereotyping Ann
Hopkins experienced was not limited to telling her how to walk and talk, but also
involved telling her that she should “dress more femininely, wear make-up, have
her hair styled, and wear jewelry.” 490 U.S. at 235. Similarly in Smith, this Court
included dress in its description of the sex stereotyping that violated Title VII. 378
F.3d at 574.
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traditional assumptions about groups rather than thoughtful scrutiny of

individuals.” City of Los Angeles, Dep't of Water & Power v. Manhart, 435 U.S.

702, 709 (1978). It is “unquestionably true,” id. at 707, that most female

employees were assigned the female sex at birth, but “[e]ven a true generalization

about the class is an insufficient reason for disqualifying an individual to whom the

generalization does not apply.” Id. at 708.

The appearance code cases cited by the Funeral Home fail to support its

position, because all of them fail to consider its application of an appearance code

to a transgender person. This case is simply not a challenge to a dress code. But

even “appearance standards, including makeup requirements, may well be the

subject of a Title VII claim for sexual stereotyping,” where “the challenged policy

was part of a policy motivated by sex stereotyping.” Jesperson v. Harrah’s

Operating Co., 444 F.3d 1104, 1106 (9th Cir. 2006) (en banc). In contrast to

Jesperson, the Funeral Home’s application of its dress code policy to Ms. Stephens

was based on Mr. Rost’s sex stereotypical assumptions that all women were

identified as female at birth and his resulting insistence that Ms. Stephens dress as

a man. See, e.g., Rost Aff., R.54-2, PageID#1333-35 (¶¶ 39-46) (Rost believed that

Stephens is male and that allowing her to dress as a woman would offend

customers, hurt business, and violate his religious beliefs). Moreover, in contrast to

Jesperson, where there was “nothing to suggest the grooming standards would
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objectively inhibit a woman’s ability to do the job,” id., requiring Ms. Stephens to

dress according to the male dress code would have been deeply harmful to her. See

Letter, R.54-21, PageID#1494 (living her life as a man when she knew she was a

woman was something “[she has] struggled with [her] entire life” and “caused

[her] great despair and loneliness” which she was addressing by “liv[ing] and

work[ing] . . . as a woman”). The Funeral Home could not, of course, rely on

speculation regarding customer preferences to justify its firing of Ms. Stephens.

See, e.g., Fernandez v. Wynn Oil Co., 653 F.2d 1273, 1276-77 (9th Cir. 1981)

(female employee could not lawfully be fired because employer's foreign clients

would only work with males).

This Court should also reject the Funeral Home’s theory that sex

stereotyping violates Title VII only if it treats all women worse than all men or all

men worse than all women. Funeral Home Brf. at 16, 18. The law is clear that Title

VII focuses on discrimination against individuals, not fairness to classes. Title VII

“makes it unlawful ‘to discriminate against any individual with respect to his

compensation, terms, conditions, or privileges of employment, because of such

individual's race, color, religion, sex, or national origin.’” City of Los Angeles,

Dep't of Water & Power v. Manhart, 435 U.S. 702, 708 (1978) (quoting 42 U.S.C.

§ 2000e-2(a)(1) (emphasis added by the court)). “The statute’s focus on the

individual is unambiguous. Even a true generalization about the class is an
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insufficient reason for disqualifying an individual to whom the generalization does

not apply.” Id. “Title VII eliminates” sex as a basis “for distinguishing among

employees,” Price Waterhouse, 490 U.S. at 239, including discrimination against

one individual who fails to comport with her employer’s gender-based stereotypes,

because it prohibits an employer from “evaluat[ing] employees by assuming or

insisting that they matched the stereotype associated with their group.” Id. at 251;

see also Phillips v. Martin Marietta Corp., 400 U.S. 542, 544 (1971) (per curiam)

(discrimination against subclass of women with children is sex discrimination);

Sprogis v. United Air Lines, Inc., 517 F.2d 387 (7th Cir. 1975) (airline’s policy of

employing only subclass of unmarried female flight attendants violated Title VII).

The Funeral Home fails to appreciate and belittles what it means to be

transgender when it suggests that forcing Ms. Stephens to dress as male “would

have enabled Stephens to perform the funeral director’s duties,” Funeral Home

Brf. at 20, and argues that Ms. Stephens is trying to impose her own “stereotypes”

on her employer and establish her own dress code. Id. at 21. Nothing could be

further from the truth. As Aimee Stephens made very clear in the letter she gave to

Mr. Rost regarding her decision to transition, she had struggled with her “gender

identity disorder” her “entire life” so that living and presenting as a woman was

something she desperately needed to do for her “peace of mind” and to end the

“agony in [her] soul.” Letter, R.54-21, PageID#1494-95. Her intention was never
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to challenge the dress code, but to comply with it. Firing Ms. Stephens because she

“wanted to dress as a woman” reflects sex stereotyping by the Funeral Home, not

by Ms. Stephens.

Moreover, the record shows that the discrimination in this case was based on

more than just the dress code. Two weeks after Ms. Stephens explained to Mr. Rost

that she is transgender and intended to transition to living as a woman, Mr. Rost

fired her. He told Ms. Stephens that “this is not going to work out [ ] [a]nd that

your services would no longer be needed here.” Rost 30(b)(6) Depo. 126-27, R.54-

5, PageID#1371; Stephens Depo. 75-76, R.54-15, PageID#1455. Rost explained

that he fired Ms. Stephens because she “was no longer going to represent [her]self

as a man” and “wanted to dress as a woman.” Rost 30(b)(6) Depo. 135-36, R.54-5,

PageID#1372.6

Rost also defended his firing of Ms. Stephens on the grounds that her

presence as a woman violated his religious beliefs that “a person’s sex is an

immutable God-given gift and that people should not deny or attempt to change

6 The EEOC disputed the Funeral Home’s claim that it was firing Ms. Stephens
only because she intended to dress as a woman. See EEOC Counter-Statement of
Facts, R.64, PageID#2081-82 (denying Funeral Home’s assertion that it fired Ms.
Stephens because she refused to comply with the dress code and because her
dressing as a woman would violate Rost’s religious beliefs because Rost never told
Stephens he was going to fire her for violating the dress code and the religious
defense was raised much later during the litigation); Rost 30(b)(6) Depo. 126-27,
R.54-5, PageID#1371 (Rost failed to mention dress code or religious beliefs when
firing Stephens).
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their sex,” Rost Aff., R.54-2, PageID#1334 (¶42), as Stephens would be doing

“while acting as a representative of [the Funeral Home].” Id. at PageID#1334

(¶43). Thus, it was her presentation as a woman, not merely her so-called violation

of the dress code, that motivated Rost to fire her. The adverse action against her

was sex-based, and therefore violated Title VII.

III. RFRA does not exempt the Funeral Home from Title VII’s prohibition
on sex discrimination.

This Court should refuse the Funeral Home’s request that it be allowed to

discriminate against Aimee Stephens because of its owner’s religious beliefs based

on the longstanding precedent rejecting such exemptions to civil rights claims.

This is true both because enforcing Title VII and other civil rights statutes serves a

compelling governmental interest in eliminating discrimination and because

enforcing those statutes when such discrimination occurs is the least restrictive

means of advancing that interest.

In her opening brief, Ms. Stephens pointed out that RFRA is not a defense to

the actions of private parties, such as Ms. Stephens, against private employers.

Stephens Brf. at 15. Although the Funeral Home objects that intervenors are

limited to issues that principal parties raised and cannot expand the scope of the

litigation, in fact intervenors such as Ms. Stephens are permitted to present

different arguments related to the principal parties’ claims, Grutter v. Bollinger,

188 F.3d 394, 400-01 (6th Cir. 1999), as Ms. Stephens has done here. The issue
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whether the Funeral Home may claim a defense under RFRA and the specific

question whether RFRA may be asserted against a private party were duly

considered by the district court. Summary Judgment Opinion, R.76, PageID#2222.

In General Conference Corp. of Seventh-Day Adventists v. McGill, 617 F.3d 402,

412 (6th Cir. 2010), this Court concluded that RFRA has no application to suits

between private parties. Accordingly, this Court should reject the Funeral Home’s

argument that RFRA applies to Ms. Stephens’ rights under Title VII for the

additional reason that it may not be asserted against her.

A. Ample precedent supports the rejection of the Funeral Home’s
claim of an exemption to Title VII.

Numerous cases have rejected efforts by employers, school and businesses

to assert that their religious beliefs or practices allow them to discriminate. See

Stephens Brf. at 16-20. The Funeral Home’s attempts to distinguish those cases

from this one based on factual differences are unpersuasive. The court in Redhead

v. Conference of Seventh-Day Adventists, for example, correctly concluded both

that the “ministerial exception is inapplicable to plaintiff” and that “there is a

compelling interest in ensuring that Title VII remains enforceable as to

employment relationships that do not implicate concerns under the Free Exercise

and Establishment Clauses of the First Amendment.” 440 F. Supp. 2d 211, 221

(E.D.N.Y. 2006). It concluded that “Title VII’s purpose of eradicating employment

discrimination is a ‘compelling government interest,’” id. at 220 (citing Werft v.
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Desert Sw. Annual Conference of United Methodist Church, 377 F.3d 1099, 1102

(9th Cir. 2004); EEOC v. Preferred Mgmt. Corp., 216 F. Supp. 2d 763, 810 (S.D.

Ind. 2002)), and that “Title VII provides a uniform approach to eradicating

employment discrimination in its various manifestations,” id. (citing Preferred

Mgmt. Corp., 216 F. Supp. 2d at 811). The Redhead court’s reasoning counsels a

similar result in the present case.

Similarly, in Preferred Management, the court found both that the EEOC’s

investigation and opposition to the employer’s summary judgment motion failed to

substantially burden the employer’s religious beliefs or practices and that even had

the EEOC’s conduct substantially burdened the employer’s religious beliefs or

practices the eradication of employment discrimination is a compelling

governmental interest and the EEOC’s conduct in investigating and enforcing Title

VII is the least restrictive means to serve that interest. 216 F. Supp. 2d at 810-12.

The factual differences between Redhead and Preferred Management and the

current case fail to justify a different result here.

In addition, the Funeral Home fails to address the pre-Employment Division

v. Smith, 494 U.S. 872 (1990), cases cited by Ms. Stephens in which courts

rejected claims by employers, schools, and businesses serving the public for

exemptions to Title VII and other civil rights laws based on religious beliefs and

practices. These pre-Smith cases, which follow the analytical framework that
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RFRA was enacted to restore, provide additional authority for the basic principle

that enforcement of the civil rights statutes in cases where discrimination occurs is

the least restrictive means for furthering the government’s compelling interest in

fighting discrimination. See Stephens Brf. at 16-19.

B. A compelling governmental interest supports the enforcement of
Title VII to remedy the discrimination against Ms. Stephens.

The EEOC and Ms. Stephens have shown that enforcement of Title VII

serves the government’s compelling interest in putting an end to employment

discrimination. See EEOC Brf. at 50-54; Stephens Brf. at 20-26. The Funeral

Home argues that the “to the person” standard from RFRA, 42 U.S.C. § 2000bb-

1(b), requires showing some specific interest here that sets the discrimination

against Ms. Stephens apart from the discrimination experienced by other

employees whose rights under Title VII have been violated. Funeral Home Brf. at

41. The problem with that argument is that every single instance of sex

discrimination “causes grave harm to its victims,” United States v. Burke, 504 U.S.

229, 238 (1992), such that the government’s compelling interest in stopping such

discrimination is implicated whenever such discrimination occurs. The Funeral

Home also misrepresents the interest furthered here by persisting in arguing that

the EEOC has challenged its gendered dress code and therefore must show a

compelling interest in “forcing [the Funeral Home] to allow its male funeral

directors to wear the uniform for female funeral directors,” Funeral Home Brf. at
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41, when the government’s interest here is in stopping and remedying the

discrimination imposed on Ms. Stephens by firing her because she intends to

present as female generally, including in the way she dresses. The EEOC’s and

Ms. Stephens’ challenge is to the Funeral Home’s insistence that she follow the

male dress code, despite the fact that she is a woman.

The Funeral Home also insists that because RFRA was intended to restore

the pre-Smith “constitutional guarantee of free exercise,” it is a “higher-order right

that necessarily supersedes a conflicting statutory right,” Funeral Home Brf. at 42,

such that it creates an exemption to Title VII for the Funeral Home. But of course

Congress cannot create a constitutional right without a supermajority vote and

ratification by the states. U.S. Const. art. V, which is part of why the Supreme

Court held that RFRA’s application to the states cannot be justified as a

congressional enforcement of the Fourteenth Amendment. See City of Boerne v.

Flores, 521 U.S. 507 (1997). In addition, both RFRA itself and pre-Smith free

exercise case law make it clear that employers may not claim religiously-based

exemptions to uniformly applicable laws where there is a compelling interest

served by the law’s enforcement and no lesser restrictive alternative to further the

compelling interest. See 42 U.S.C. § 2000bb-1(b); Wisconsin v. Yoder, 406 U.S.

205, 220-21 (1972); Sherbert v. Verner, 374 U.S. 398, 406-09 (1963).
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The Funeral Home also suggests that a showing of animus is necessary in

order to find that a compelling interest is served by enforcement of Title VII.

Funeral Home Brf. at 43. There is simply no such requirement and the Funeral

Home fails to provide any legal support for its assertion. Title VII prohibits

discrimination based on sex whether motivated by animus or other reasons, such as

the desire to accommodate other people’s prejudices or discomfort. See, e.g.,

Fernandez, 653 F.2d at 1276-77 (female employee could not lawfully be fired

because employer's foreign clients would only work with males); Diaz v. Pan Am.

World Airways, Inc., 442 F.2d 385, 389 (5th Cir. 1971) (rejecting customer

preference for female flight attendants as justification for discrimination against

male applicants).

C. The EEOC met its burden of showing that enforcing Title VII to
remedy the discrimination against Stephens was the least
restrictive means of furthering its compelling interests.

There is no alternative to enforcement of Ms. Stephens’ rights under Title

VII to reinstatement and damages that would serve “equally well,” Burwell v.

Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2782 (2014), the government’s interests

in eradicating sex discrimination. See EEOC Brf. at 55-61. Putting an end to the

discrimination suffered individually by Ms. Stephens furthers the government’s

compelling interest in ending the “stigmatizing injury” of discrimination as well as

“the denial of equal opportunities that accompanies it” in order to ensure that
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individuals subject to discrimination are able to “participat[e] in political,

economic, and cultural life” of this country. Roberts v. U.S. Jaycees, 468 U.S. 609,

625 (1984).

Contrary to the Funeral Home’s argument, there is nothing circular about

arguing that the enforcement of Title VII and other civil rights statutes is the least

restrictive means of furthering the government’s compelling interest in putting an

end to discrimination each time those statutes are violated. The Supreme Court

recognized this basic principle in Hobby Lobby, 134 S. Ct. at 2783, when it

concluded that “[t]he Government has a compelling interest in providing an equal

opportunity to participate in the workforce without regard to race, and prohibitions

on racial discrimination are precisely tailored to achieve that critical goal.” The

same is true with regard to employment discrimination based on sex.

The Funeral Home’s argument for a religious exemption to Title VII

misconceives RFRA’s scope. While the Supreme Court has concluded that certain

laws, such as the contraceptive mandate of the Affordable Care Act, allow for

accommodations of religious beliefs and practices, see id. at 2782 (finding that

already-existing alternative to requiring employers with religious objections to

provide insurance coverage would protect the health of women as effectively as the

contraceptive mandate); see also id. at 2786 (Kennedy, J., concurring) (same), no

similar accommodation can be made with respect to Title VII that would “equally
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well,” id. at 2782, serve the government’s compelling interests in ending such

discrimination. In this case, requiring the Funeral Home to comply with Title VII

vindicates the rights of someone who was discriminated against because of sex—

the very discrimination that the government has a compelling interest in

preventing—and there is no alternative that would both achieve that goal and not

impose the burden on religious exercise that is claimed here.

Finally, even if an alternative to enforcement of Title VII might exist in

other circumstances that at this point are difficult to imagine, the Funeral Home’s

suggested alternatives are plainly unacceptable. Permitting the Funeral Home to

fire Ms. Stephens and other transgender employees who are “public facing

representatives of their employer,” Funeral Home Brf. at 44-45, conflicts directly

with the government’s interest in putting an end to employment discrimination and

would in fact license discrimination against transgender employees (as well as

women and religious minorities) by any number of employers who object to

employing persons whose appearance conflicts with the employers’ religious

beliefs. See EEOC Reply Brf. at 17-18. Contrary to the Funeral Home’s assertion,

there is nothing “benign” about either firing Ms. Stephens or the Funeral Home’s

refusal to accept her as a woman that motivated its firing of her. Moreover, the

Funeral Home’s surprising assertion that it was Ms. Stephens who insisted upon

the Funeral Home’s gendered dress code has no basis in reality. Ms. Stephens
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simply stated her intention to present and dress consistently with the Funeral

Home’s existing gendered dress code, which the Funeral Home has never

suggested it was willing to discard. In fact, the Funeral Home argues repeatedly

that having a gendered dress code was essential to its business. Funeral Home Brf.

at 6-7, and even its owner’s religious beliefs. Id. at 38-40. Therefore, enforcing

Title VII here is the least restrictive means of furthering the government’s

compelling interests, and the Funeral Home’s RFRA defense must be rejected.

CONCLUSION

For all these reasons as well as those stated in Ms. Stephens’ opening brief,

the judgment of the district court should be reversed and the case remanded so that

the EEOC and Ms. Stephens may seek damages and other relief to remedy the

Funeral Home’s discrimination against her.
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INTRODUCTION 

1. This lawsuit challenges North Carolina’s House Bill 142 (Session Law 

2017-4, “H.B. 142”), a law that discriminates against transgender individuals with respect 

to one of life’s most basic and essential bodily functions—using the restroom—and, until 

December 2020, blocks local governments from protecting lesbian, gay, bisexual, and 

transgender (“LGBT”) people against discrimination in employment and public 

accommodations.  

2. H.B. 142 is the culmination of a series of actions by North Carolina 

lawmakers targeting LGBT individuals, and particularly transgender individuals, for 

discrimination. By targeting all LGBT people for disfavored treatment and singling out 

transgender individuals for additional discrimination, H.B. 142 violates fundamental 

guarantees of equal protection and due process in the U.S. Constitution and statutory 

prohibitions on discrimination based on sex under Title IX and Title VII. 

3. LGBT individuals throughout North Carolina are exposed to invidious 

discrimination in their day-to-day lives simply for being themselves, and are denied 

protection against discrimination under state law. In February 2016, the City of Charlotte 

enacted an ordinance (the “Charlotte Ordinance” or the “Ordinance”) that sought to 

address the pervasive discrimination faced by LGBT people—and particularly 

transgender people—by extending the coverage of Charlotte’s existing anti-

discrimination ordinance to bar discrimination based on sexual orientation and gender 

identity.  
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4. Before the Charlotte Ordinance could take effect, the North Carolina 

General Assembly rushed to convene a special session rife with procedural irregularities 

with the express purpose of passing a statewide law preventing the Charlotte Ordinance 

from taking effect. In a matter of hours, the legislature introduced and passed House Bill 

2 (Session Law 2016-3, Second Special Session, “H.B. 2”) on March 23, 2016, and then-

Governor Patrick L. McCrory (“Gov. McCrory”) signed the bill into law that same 

evening. Lawmakers made no attempt to cloak their actions in a veneer of neutrality.  

Instead, they openly vilified transgender people, falsely portraying them as predatory and 

dangerous to others.  

5. H.B. 2 caused immense harm to the entire LGBT community, but 

particularly to transgender individuals throughout the state of North Carolina who were 

singled out for discrimination and barred from restrooms in public buildings and other 

single-sex, multiple-user facilities that accorded with their gender identity, absent an 

updated birth certificate matching their gender identity.  

6. In the months following the passage of H.B. 2, North Carolina lost 

hundreds of millions of dollars in revenue as entertainment, sports, and other business 

leaders and organizations withdrew activities and investments from North Carolina 

because of H.B. 2’s discriminatory targeting of LGBT individuals.  

7. In November 2016, Governor Roy A. Cooper III (“Gov. Cooper” or 

“Defendant Cooper”) was elected, defeating Gov. McCrory.  
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8. Even before his inauguration, in an effort to bring business, sports, and 

entertainment activities and investments back to North Carolina, Gov. Cooper attempted 

to work with the North Carolina General Assembly to secure a repeal of H.B. 2. As a first 

step to securing the repeal of H.B. 2, the Charlotte City Council repealed the Charlotte 

Ordinance in December 2016. Shortly thereafter, the General Assembly convened a 

special session on December 21, 2016, solely for the purpose of repealing H.B. 2. 

Although numerous repeal bills were proposed—including a bill that would have cleanly 

repealed H.B. 2 and thus returned North Carolina to the pre-H.B. 2 landscape—none 

passed either chamber because legislators were unwilling to pass a bill that did not 

perpetuate anti-LGBT discrimination. The special session was adjourned with H.B. 2 still 

in effect. 

9. The General Assembly convened for the 2017 session on January 11, 2017. 

Multiple bills were introduced to repeal H.B. 2. No clean repeal advanced through either 

chamber of the legislature.  

10. On March 30, 2017, with the state facing the impending loss of still further 

sporting events, the General Assembly in one day introduced, heard, and passed—and 

Gov. Cooper signed—H.B. 142.  

11. H.B. 142 passed through the General Assembly precisely because it 

effectively continued, rather than ended, H.B. 2’s discrimination against LGBT 

individuals. Like H.B. 2, H.B. 142’s targeting of the entire LGBT population for 
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disfavored treatment and further singling out of transgender individuals is not incidental, 

but rather is an intentional feature of H.B. 142 that ensured its passage.  

12. H.B. 142 bars “[s]tate agencies, boards, offices, departments, institutions, 

branches of government, including The University of North Carolina and the North 

Carolina Community College System, and political subdivisions of the State, including 

local boards of education,” from regulating “access to multiple occupancy restrooms, 

showers, or changing facilities, except in accordance with an act of the General 

Assembly” (even though no current act of the General Assembly explicitly regulates such 

access).  

13. Read literally, H.B. 142 would appear to prohibit even maintaining separate 

men’s and women’s rooms or the posting of any sign restricting the use of a multiple 

occupancy restroom, shower, or changing facility to “men” or “women.” However, on 

information and belief, neither the state government nor any operator of a state 

government building in North Carolina is currently enforcing H.B. 142 to that effect. 

14. On the day that he voted for H.B. 142, North Carolina State Representative 

Kevin Corbin stated that H.B. 142 “is not a repeal of HB2. . . . The bill clearly states that 

city councils like Charlotte and other government entities CANNOT regulate access of 

multiple occupancy restrooms, showers, or changing facilities. Only the NC General 

Assembly may enact bathroom ordinances. . . . What this essentially means is that the 

restroom provision of HB2 remains. . . .” 
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15. While Gov. Cooper has stated that, as a result of the passage of H.B. 142, 

there currently is no North Carolina state law “barring the use of multiple occupancy 

bathroom facilities in accordance with gender identity,” other North Carolina officials, 

including North Carolina State Senator Danny Britt, Speaker of the North Carolina 

Assembly Tim Moore (“Speaker Moore”), and North Carolina Representative Chuck 

McGrady, have stated that passage of H.B. 142 ensured that transgender individuals can 

be criminally prosecuted for using restrooms in public buildings that match their gender 

identity. The resulting uncertainty about whether they could be arrested or suffer other 

adverse consequences means that transgender individuals cannot safely use single-sex, 

multiple-user restrooms in government-controlled buildings in North Carolina. 

16. Because of the lack of clarity in H.B. 142, and statements by these and 

other elected officials, transgender individuals have been deterred from using restrooms 

and other single-sex, multiple-user facilities that match their gender identity. In addition, 

transgender individuals also fear using the restroom that does not match their gender 

identity; if a transgender man were to use the women’s restroom, for example, he would 

also fear arrest in those circumstances, because he is likely to be generally perceived by 

others to be a non-transgender man. 

17. By deterring transgender individuals from using restrooms and other single-

sex, multiple-user facilities that accord with their gender identity and preventing local 

governments from extending protections in employment and public accommodations 
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based on sexual orientation and gender identity, H.B. 142 violates the United States 

Constitution and federal laws prohibiting discrimination on the basis of sex.  

18. In addition to challenging H.B. 142, Plaintiffs in this lawsuit continue to 

challenge H.B. 2 in the event that this Court finds that (1) one or more provisions of 

H.B. 142 violate the U.S. Constitution or federal law and (2) H.B. 142’s repeal of H.B. 2 

is not severable from such provisions of H.B. 142. Plaintiffs who previously raised Title 

VII and/or Title IX claims regarding H.B. 2 also continue to seek nominal damages for 

the harms caused by H.B. 2’s violation of those statutes.  

PARTIES 

A. Plaintiffs 

19. Plaintiff Joaquín Carcaño (“Mr. Carcaño”) is a 28-year-old man who 

resides in Carrboro, North Carolina. Mr. Carcaño is employed by the University of North 

Carolina and works at the University of North Carolina at Chapel Hill (“UNC-Chapel 

Hill”). Mr. Carcaño is transgender. 

20. Plaintiff Payton Grey McGarry (“Mr. McGarry”) is a 20-year-old man who 

resides in Greensboro, North Carolina. Mr. McGarry is a full-time student at the 

University of North Carolina at Greensboro (“UNC-Greensboro”). Mr. McGarry is 

transgender. 

21. Plaintiff Hunter Schafer is an 18-year-old young woman from Raleigh, 

North Carolina. Until May 2017, Ms. Schafer resided in Winston-Salem, North Carolina, 

Case 1:16-cv-00236-TDS-JEP   Document 207-1   Filed 07/21/17   Page 8 of 104



8 

where she attended school as a student at the University of North Carolina School of the 

Arts High School (“UNCSA-HS”). Ms. Schafer is transgender. 

22. Plaintiff Madeline Goss (“Ms. Goss”) is a 41-year-old woman who resides 

in Raleigh, North Carolina. Ms. Goss works as the Development Operations Manager at 

Truven Health Analytics. Ms. Goss is transgender. 

23. Plaintiff Angela Gilmore (“Ms. Gilmore”) is a 54-year-old woman who 

resides in Durham, North Carolina and is an Associate Dean and Professor at North 

Carolina Central University School of Law. Ms. Gilmore is a lesbian. 

24. Plaintiff Quinton Harper (“Mr. Harper”) is a 32-year-old man who resides 

in Carrboro, North Carolina and works as the Field Director at Democracy North 

Carolina. Mr. Harper is bisexual.    

25. Plaintiff American Civil Liberties Union of North Carolina (“ACLU of 

NC”) is a private, non-profit membership organization with its principal office in 

Raleigh, North Carolina. It has approximately 33,000 members in the state of North 

Carolina, including LGBT members. The mission of the ACLU of NC is to defend and 

advance the individual freedoms embodied in the United States Constitution and the 

nation’s civil rights laws, including the rights of LGBT people to be free from invidious 

discrimination and infringements on their liberty interests.  

26. The ACLU of NC sues on behalf of its members, who include: 

(1) transgender individuals who, under H.B. 142, are deterred from using restrooms or 

other single-sex, multiple-user facilities and deprived of the protections of state agency or 
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local government policies granting transgender individuals the right to use restrooms or 

other single-sex, multiple-user facilities consistent with their gender identity—including 

the ability to advocate for the adoption of such policies by state agencies or local 

governments; (2) transgender individuals who were barred by H.B. 2 from using 

restrooms and other single-sex, multiple-user facilities in accordance with their gender 

identity in public schools and other government buildings and—if the repeal of H.B. 2 

were to be found inseverable from the unlawful provisions of H.B. 142—would again be 

so barred; and (3) LGBT individuals who, under H.B. 2 and H.B. 142, have been stripped 

of or barred from local non-discrimination protections based on their sexual orientation, 

transgender status, and sex, including their gender identity.  

B. Defendants 

27. Defendant Roy A. Cooper, III is sued in his official capacity as the 

Governor of North Carolina, including, pursuant to Fed. R. Civ. P. 25(d), as successor to 

former Gov. Patrick L. McCrory. Pursuant to Article III, Section 1 of the North Carolina 

Constitution, “[t]he executive power of the State” is vested in Defendant Cooper in his 

capacity as North Carolina’s Governor. Article III, Section 5(4) of the North Carolina 

Constitution also provides that it is the duty of Defendant Cooper in his capacity as North 

Carolina’s Governor to “take care that the laws be faithfully executed.” Pursuant to these 

and other authorities, on April 12, 2016, then-Gov. McCrory issued Executive Order No. 

93, dated April 12, 2016, which, inter alia, interpreted the scope of H.B. 2’s provisions 

regarding single-sex, multiple-user facilities and its provisions preempting local non-
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discrimination ordinances. Gov. Cooper has not amended or rescinded Executive Order 

No. 93. Under North Carolina law, the Governor has the authority to “supervise the 

official conduct of all executive and ministerial officers,” N.C. Gen. Stat. § 147-12(a)(1), 

and to “adopt reasonable rules and regulations governing the use, care, protection, and 

maintenance of public buildings and grounds,” N.C. Gen. Stat. § 143-345.1. On 

information and belief, the Governor has the authority pursuant to N.C. Gen. Stat. §§ 

143B-9 and 143B-16 and other authorities to remove or fire certain state officials or 

employees who attempt to ban transgender individuals from accessing restrooms. Gov. 

Cooper is a person within the meaning of 42 U.S.C. § 1983 and was acting under color of 

state law at all times relevant to this complaint. 

28. Defendant University of North Carolina (“UNC”) is an education program 

or activity receiving federal financial assistance. Defendant UNC includes its constituent 

institutions, including, but not limited to, the University of North Carolina at Chapel Hill, 

the University of North Carolina at Greensboro, and the University of North Carolina 

School of the Arts High School. Defendant UNC, which has fifteen or more employees, 

is an employer within the meaning of 42 U.S.C. § 2000e(b) and a person within the 

meaning of 42 U.S.C. § 2000e(a). 

29. Defendant Margaret Spellings (“Defendant Spellings”) is sued in her 

official capacity as the President of the University of North Carolina. Pursuant to N.C. 

Gen. Stat. § 116-14, Defendant Spellings, in her capacity as UNC President, is “the chief 

administrative officer of the University.” President Spellings is a person within the 
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meaning of 42 U.S.C. § 1983 and was acting under color of state law at all times relevant 

to this complaint. 

30. Defendant Joshua Stein (“Defendant Stein”) is sued in his official capacity 

as the Attorney General of North Carolina. Pursuant to N.C. Gen. Stat. §§ 114-1 and 114-

2, Defendant Stein, in his capacity as Attorney General, is the supervisor and director of 

the North Carolina Department of Justice and has the authority to “intervene . . . in 

proceedings before any courts, regulatory officers, agencies and bodies, both State and 

federal, in a representative capacity for and on behalf of the using and consuming public 

of this State” and to “institute and originate” such proceedings “in all matters affecting 

the public interest.” Attorney General Stein is a person within the meaning of 42 U.S.C. 

§ 1983 and was acting under color of state law at all times relevant to this complaint. 

31. Defendant Machelle Sanders (“Defendant Sanders”) is sued in her official 

capacity as the Secretary of the North Carolina Department of Administration. Pursuant 

to N.C. Gen. Stat. § 143B-369, Defendant Sanders, in her capacity as Secretary of 

Administration, is the “head of the Department [of Administration].” The Department of 

Administration’s duties include “provid[ing] for such ancillary services as the other 

departments of State government might need to insure efficient and effective operations.” 

N.C. Gen. Stat. § 143B-367. Defendant Sanders is a person within the meaning of 42 

U.S.C. § 1983 and was acting under color of state law at all times relevant to this 

complaint. 
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32. Defendant Mandy K. Cohen (“Defendant Cohen”) is sued in her official 

capacity as Secretary of the North Carolina Department of Health and Human Services. 

Pursuant to N.C. Gen. Stat. §§ 143B-137.1 and 143B-139, the Department of Health and 

Human Services, headed by Defendant Cohen, has the following duties, among others: 

“to provide the necessary management, development of policy, and establishment and 

enforcement of standards for the provisions of services in the fields of public and mental 

health and rehabilitation . . . .” Defendant Cohen is a person within the meaning of 42 

U.S.C. § 1983 and was acting under color of state law at all times relevant to this 

complaint. 

33. Defendant James H. Trogdon III (“Defendant Trogdon”) is sued in his 

official capacity as the Secretary of the North Carolina Department of Transportation. 

Pursuant to N.C. Gen. Stat. § 143B-348, Defendant Trogdon, in his capacity as Secretary 

of Transportation, is the “head of the Department of Transportation” and “shall carry out 

the day-to-day operations of the Department,” among other duties. Defendant Trogdon is 

a person within the meaning of 42 U.S.C. § 1983 and was acting under color of state law 

at all times relevant to this complaint. 

34. Due to their respective duties and obligations, Defendants are responsible 

for enforcing H.B. 142, and—in the event that H.B. 2 is revived because of the invalidity 

of H.B. 142—will once again be responsible for enforcing H.B. 2. Each Defendant, and 

those subject to their direction, supervision, or control, has or intentionally will perform, 

participate in, aid and/or abet in some manner the acts alleged in this Complaint, has or 
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will proximately cause the harm alleged herein, and has or will continue to injure 

Plaintiffs irreparably if not enjoined. Accordingly, the relief requested herein is sought 

against each Defendant, as well as all persons under their supervision, direction, or 

control, including, but not limited to, their officers, employees, and agents. 

JURISDICTION AND VENUE 

35. This action arises under 42 U.S.C. § 1983 to redress the deprivation under 

color of state law of rights secured by the United States Constitution, under Title IX of 

the Education Amendments of 1972, 20 U.S.C. § 1681, et seq. (“Title IX”), and under 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, et seq., (“Title VII”). 

36. This Court has original jurisdiction over the subject matter of this action 

pursuant to 28 U.S.C. §§ 1331 and 1343 because the matters in controversy arise under 

laws of the United States, including laws providing for the protection of civil rights, and 

because this suit seeks redress for the deprivation, under color of state law, of rights 

secured by the United States Constitution. 

37. Venue is proper in this Court under 28 U.S.C. § 1391(b)(1) and (2) because 

Defendant University of North Carolina resides within the District, and all Defendants 

reside within the State of North Carolina; and because a substantial part of the events that 

gave rise to the Plaintiffs’ claims took place within the District. 

38. This Court has the authority to enter a declaratory judgment and to provide 

preliminary and permanent injunctive relief pursuant to Rules 57 and 65 of the Federal 

Rules of Civil Procedure, and 28 U.S.C. §§ 2201 and 2202. 
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39. This Court has personal jurisdiction over Defendants because they are 

domiciled in North Carolina. 

FACTUAL ALLEGATIONS  

A. Plaintiffs. 
 
40. Plaintiff Joaquín Carcaño works for the University of North Carolina at 

Chapel Hill (“UNC-Chapel Hill”) Institute for Global Health and Infectious Disease as a 

Project Coordinator. The project that he coordinates provides medical education and 

services such as HIV testing to the Latino/a population.  

41. Mr. Carcaño is a resident of the city of Durham, North Carolina, and works 

primarily in the city of Chapel Hill, North Carolina. He has also previously resided in the 

town of Carrboro, North Carolina. Durham is in Durham County, North Carolina, and 

both Carrboro and Chapel Hill are in Orange County, North Carolina. 

42. Mr. Carcaño is a man.  

43. Mr. Carcaño is transgender. This means that his sex assigned at birth was 

female, as his birth certificate reflects, but that designation does not accurately reflect his 

gender identity, which is male.  

44. A person’s gender identity refers to the person’s fundamental, internal 

sense of belonging to a particular gender. There is a medical consensus that gender 

identity is innate and that efforts to change a person’s gender identity are unethical and 

harmful to a person’s health and well-being. 
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45. The gender marker on a birth certificate is designated at the time of birth 

usually based upon the appearance of an infant’s external genitalia. However, a person’s 

sex has many components, such as chromosomes, hormone levels, internal and external 

reproductive organs, and gender identity.  

46. When the components of sex do not align as all typically male or all 

typically female, a person’s gender identity is what determines the gender a person lives 

as and should be recognized as in all aspects of life.  

47. Mr. Carcaño was diagnosed with gender dysphoria, the medical diagnosis 

for individuals who have a gender identity that differs from the sex they were assigned at 

birth and who experience clinically significant distress as a result. 

48. Gender dysphoria is a serious medical condition that, if left untreated, can 

lead to debilitating depression, and even suicidal thoughts and acts.  

49. Gender dysphoria is a condition recognized in the American Psychiatric 

Association’s Diagnostic and Statistical Manual of Mental Disorders, Fifth ed. (2013) 

(DSM-V), and by the other leading medical and mental health professional groups, 

including the American Medical Association and the American Psychological 

Association. 

50. Medical treatment for gender dysphoria must be individualized for the 

medical needs of each patient.  
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51. Treatment for gender dysphoria includes living one’s life consistent with 

one’s gender identity, including when accessing single-sex spaces such as restrooms and 

locker rooms.  

52. Forcing transgender individuals to use single-sex, multiple-user spaces that 

do not match their gender identity or forcing them into separate facilities that no one else 

is forced to use is inconsistent with medical protocols and can cause anxiety and distress 

to the transgender person and result in harassment of and violence against them.  

53. Mr. Carcaño was born and raised in South Texas. Since a very young age, 

around 7 or 8 years old, Mr. Carcaño was aware that he did not feel like a girl, but he did 

not know how to express how he felt. 

54. Mr. Carcaño ultimately acknowledged his male gender identity to himself 

later in his adult life. 

55. Since 2013, Mr. Carcaño has been in the continuous care of a licensed 

mental health clinician, who diagnosed Mr. Carcaño with gender dysphoria. Mr. Carcaño 

initially sought treatment for depression, which was caused in part by his gender 

dysphoria. 

56. Mental health and medical professionals worldwide recognize and follow 

the evidence-based standards of care for the treatment of gender dysphoria developed by 

the World Professional Association for Transgender Health (“WPATH”). After 

diagnosing Mr. Carcaño with gender dysphoria, his therapist developed a course of 

treatment consistent with those standards. The goal of such treatment is to alleviate 
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distress by helping a person live congruently with the person’s gender identity. 

Consistent with that treatment and his identity, in January 2015, Mr. Carcaño explained 

to his family and friends that he is a man. 

57. A critical component of the WPATH Standards of Care is a social transition 

to living full-time consistently with the individual’s gender identity. For Mr. Carcaño, 

that includes living in accordance with his male identity in all respects, including the use 

of a traditionally male name and male pronouns and the use of men’s restrooms. 

58. For transgender people, it is critical that social transition include transition 

in the workplace, including with respect to use of restrooms. Excluding a transgender 

man from the restroom that corresponds to his gender identity, or forcing him to use a 

separate facility from other men, communicates to the entire workplace that he should not 

be recognized as a man and undermines the social transition process. 

59. Mr. Carcaño also began using Joaquín as his first name in January 2015. 

His friends, family, and coworkers now recognize him as a man, and they refer to him 

using his traditionally male name and male pronouns. 

60. Also consistent with the WPATH Standards of Care, Mr. Carcaño’s 

physician recommended and prescribed hormone treatment, which Mr. Carcaño has 

received since May 2015. For both hormone therapy and surgical treatment, the WPATH 

Standards of Care require persistent, well-documented gender dysphoria, which is a 

criterion that Mr. Carcaño satisfied. Among other therapeutic benefits, the hormone 

treatment has deepened Mr. Carcaño’s voice, increased his growth of facial hair, and 
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given him a more traditionally masculine appearance. This treatment helped alleviate the 

distress Mr. Carcaño experienced due to the discordance between his birth-assigned sex 

and his gender identity and helped him to feel more comfortable with who he is.  

61. As part of the treatment for his gender dysphoria, Mr. Carcaño also 

obtained a bilateral mastectomy and nipple reconstruction (also known as “top surgery”) 

in January 2016. Consistent with WPATH Standards of Care, Mr. Carcaño satisfied the 

requirement of having a referral from a qualified mental health professional in order to 

obtain the surgical treatment. 

62. As part of his social transition, Mr. Carcaño began using the men’s 

restroom at work and elsewhere in late 2015, which occurred without incident for the five 

months or so before H.B. 2’s enactment. Mr. Carcaño’s therapist had also specifically 

recommended that he use only men’s restrooms. She was concerned that using women’s 

restrooms could compromise his mental health, well-being, and safety. By late 2015, Mr. 

Carcaño had grown facial hair facilitated by hormone treatment, and his therapist 

indicated that others would recognize Mr. Carcaño as a man based on his physical 

appearance. 

63. Mr. Carcaño is now comfortable with the status of his treatment and, with 

the exception of the distress caused by the passage of H.B. 2 and H.B. 142, his distress 

has been managed through the clinically recommended treatment he has received. He 

plans to continue treatment under the supervision of medical professionals and based on 

his medical needs.  
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64. Until the passage of H.B. 2, Mr. Carcaño was recognized and treated like 

all other men at his job at UNC-Chapel Hill.  

65. Apart from the building where he works, Mr. Carcaño also used other 

men’s restrooms on the UNC-Chapel Hill campus without incident for approximately 

five months prior to H.B. 2’s passage. In addition, when out in public, such as at 

restaurants and stores, Mr. Carcaño exclusively used men’s restrooms. 

66. There have been no incidents or, to the best of Mr. Carcaño’s knowledge, 

complaints related to his use of restrooms designated for men. 

67. The only restrooms on the floor where Mr. Carcaño works at UNC-Chapel 

Hill are designated either for men or for women. H.B. 2 prohibited him and H.B. 142 

deters him from using the same restrooms that his coworkers typically use. This 

exclusion is stigmatizing and marks him as different and lesser than other men.  

68. Using the women’s restroom is not a viable option for Mr. Carcaño, just as 

it would not be a viable option for non-transgender men to be forced to use the women’s 

restroom.  

69. Forcing Mr. Carcaño to use the women’s restroom would also cause 

substantial harm to his mental health and well-being and would force him to disclose to 

others the fact that he is transgender, which itself could lead to violence and harassment.  

70. The idea of being forced into the women’s restroom causes Mr. Carcaño to 

experience significant anxiety. He knows that it would be distressing for him and 

uncomfortable for others and possibly lead to violence and harassment against him or 
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even arrest given that he is perceived to be a non-transgender man. He fears for his safety 

because of the passage of H.B. 142 and of H.B. 2 before it.  

71. In the initial period after H.B. 2’s passage, Mr. Carcaño generally used a 

single-user restroom not designated either for men or for women in another building on 

campus, which was approximately a 10-15 minute walk each way from the building in 

which he works.  

72. Mr. Carcaño was subsequently informed by administrative staff in the 

building in which he works that they had learned of a single-user restroom based on 

building floor plans. It is accessible using a special service elevator, and the restroom is 

tucked away in a cubby down a hallway in a part of the building used for housekeeping. 

73. Mr. Carcaño was not only humiliated by being singled out and forced to use 

a separate restroom from his colleagues and all other men that he works with, but also 

burdened by having to use a separate restroom on a different floor, which increases the 

likelihood that he will delay or avoid going to the restroom. During the period when H.B. 

2 was preliminarily enjoined, Mr. Carcaño generally used the men’s restrooms at UNC-

Chapel Hill. 

74. Some North Carolina government officials have publicly stated that the 

passage of H.B. 142 maintains H.B. 2’s bar on transgender individuals’ use of single-sex, 

multiple-user facilities that match their gender identity. North Carolina government 

officials have also publicly taken the position that use of the “wrong” restroom could 

subject transgender individuals to criminal prosecution under trespass laws. 
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75. In light of the numerous statements from North Carolina legislators that, 

under H.B. 142, transgender people are still barred from using restrooms that match their 

gender, Mr. Carcaño reasonably fears being arrested and/or prosecuted for trespass or for 

some other crime if he uses the men’s restroom in public buildings. Though using the 

women’s restroom is not feasible for him, if he were to use the women’s restroom, he 

would also fear arrest in those circumstances given that he is generally perceived by 

others to be a non-transgender man. 

76. Since H.B. 142’s passage and the Court’s lifting of the preliminary 

injunction against enforcement of H.B. 2 with respect to Mr. Carcaño, the University of 

North Carolina has refused to state whether Mr. Carcaño is permitted to use restrooms or 

other single-sex, multiple-user facilities at UNC that are consistent with his gender 

identity. The University of North Carolina and its constituent institutions are expressly 

forbidden by H.B. 142 from regulating access to restrooms or other single-sex, multiple-

user facilities. As a result, Mr. Carcaño is deterred from using UNC facilities that are 

consistent with his gender identity, and he cannot use the women’s restrooms, which 

causes him to sometimes limit his use of restrooms at work altogether. Mr. Carcaño also 

visits public agencies, as defined by N.C. Gen. Stat. § 143-760, and intends to and will do 

so in the future. Both H.B. 2 and H.B. 142 cause Mr. Carcaño to fear using the restroom 

in public buildings, and he often takes steps to avoid restroom use altogether.  

77. As part of his job at UNC-Chapel Hill, Mr. Carcaño has had to visit the 

offices of the North Carolina Department of Health and Human Services many times in 
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the past, and he will continue to need to do so in the future. Prior to the passage of 

H.B. 2, he used the men’s restroom while at their office, but he was banned from doing 

so under H.B. 2 and is deterred from doing so under H.B. 142.  

78. Mr. Carcaño has also visited the Division of Motor Vehicles under the 

North Carolina Department of Transportation on prior occasions (e.g., to obtain a driver’s 

license) and anticipates doing so again in the future, where he was banned from using the 

men’s restroom under H.B. 2 and is deterred from doing so under H.B. 142. 

79. Mr. Carcaño also regularly uses the North Carolina Rest Area System, 

which maintains public restrooms along highways and is operated by the North Carolina 

Department of Transportation. For example, he uses the restrooms provided by that 

system when he travels approximately once a month to visit his brother in Atlanta, and 

when he visits Washington, D.C. periodically. He will need to continue to use those 

restrooms in the future, but he was banned from using the men’s restroom under H.B. 2 

and is deterred from doing so under H.B. 142. He cannot use the women’s restrooms 

because he is a man, and he fears that he will face possible arrest and prosecution if he 

uses a multi-user restroom facility in a public agency.  

80. Under H.B. 142, the North Carolina Department of Health and Human 

Services, the Division of Motor Vehicles, and the Department of Transportation—like all 

other state agencies and local governments—are forbidden from regulating access to 

restrooms or other single-sex, multiple-user facilities. All of this deters Mr. Carcaño from 

use of the appropriate restroom when he visits facilities controlled by these or other state 
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agencies. This legal uncertainty causes Mr. Carcaño anxiety when he is forced to use a 

restroom at these state agencies. He often avoids all restroom use in government 

buildings as a result.  

81. Mr. Carcaño is aware that the governments of Carrboro (the town in which 

he previously resided and that he continues to visit), Chapel Hill (the city in which he 

primarily works), and Orange County (which encompasses both Carrboro and Chapel 

Hill) have regularly monitored local and state consideration of, respectively, ordinances 

and statutes that would, inter alia, prohibit discrimination in employment and public 

accommodations on the basis of sexual orientation and gender identity, including with 

respect to restrooms and other single-sex, multiple-user facilities. Mr. Carcaño is 

informed and believes, and on that basis alleges, that Carrboro, Chapel Hill, and Orange 

County would pass such ordinances if they were legally permitted to do so under 

H.B. 142.  

82. Mr. Carcaño regularly frequents places of public accommodation, such as 

restaurants and stores, in Carrboro, Chapel Hill, and Orange County. He would 

accordingly benefit from the protections of such anti-discrimination ordinances in those 

jurisdictions. Under H.B. 142, however, Mr. Carcaño is deprived of the protections of 

such ordinances and is prevented from advocating for such protections before local 

government bodies.  

83. With the passage of H.B. 2 and H.B. 142, Mr. Carcaño is also limited in his 

ability to increase non-discrimination protections for LGBT people in Carrboro, Chapel 
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Hill, Orange County, and elsewhere in North Carolina. Were these localities able to enact 

such protections, Mr. Carcaño would advocate for local ordinances that prohibit 

discrimination in employment and public accommodations based on sexual orientation 

and gender identity in these and other North Carolina jurisdictions.  

84. Mr. Carcaño, who is an employee of the University of North Carolina 

within the meaning of 42 U.S.C. § 2000e(f), has exhausted administrative remedies 

before the Equal Employment Opportunity Commission (“EEOC”) with respect to his 

rights under Title VII of the Civil Rights Act of 1964. He filed a charge of discrimination 

with the EEOC on April 20, 2016 alleging that UNC had violated Title VII’s prohibition 

against sex discrimination. He requested his right to sue on October 19, 2016, after at 

least 180 days had elapsed from the filing of his charge, and he received his right to sue 

on November 21, 2016. 

85. Mr. Carcaño is a member of the ACLU of NC.  

86. Plaintiff Payton Grey McGarry is a full-time student at the University of 

North Carolina at Greensboro (“UNC-Greensboro”), where he is majoring in Economics 

with a minor in music. He is also a skilled musician and has played trumpet in many 

ensembles at UNC-Greensboro. He plays the guitar, baritone, clarinet, and saxophone. 

87. Mr. McGarry is close to his family and has a younger brother who is also a 

member of the LGBT community. Mr. McGarry hopes to use his education to eventually 

go to law school and work to defend people’s civil rights. 

88. Mr. McGarry is a man.  
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89. Mr. McGarry is transgender. As is true for Mr. Carcaño, Mr. McGarry’s 

sex assigned at birth was female, as his birth certificate reflects, but that designation does 

not conform to his gender identity, which is male.  

90. Mr. McGarry has been diagnosed with gender dysphoria. 

91. Mr. McGarry was born and raised in Wilson, North Carolina. Throughout 

his childhood, Mr. McGarry felt like a boy and never really thought of himself as a girl. It 

was not until he started to go through puberty that he began to wrestle with the disconnect 

between his identity as a boy and his assigned birth sex.  

92. Mr. McGarry realized while he was in high school that he is transgender. 

93. In October 2013, during his senior year in high school, Mr. McGarry began 

mental health treatment with a licensed clinical social worker who diagnosed him with 

gender dysphoria.  

94. After diagnosing Mr. McGarry with gender dysphoria, his therapist 

developed a course of treatment in accordance with medical standards for treating the 

condition.  

95. Consistent with that treatment and his identity, in the fall and winter of 

2013, Mr. McGarry explained to his friends and family that he is male and began to use 

male pronouns.  

96. In April 2014, under the care of an endocrinologist, Mr. McGarry began 

hormone therapy. This treatment helped alleviate the distress that Mr. McGarry 
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experienced due to the discordance between his birth-assigned sex and his identity and 

helped him to feel more comfortable with who he is. 

97. By the time he graduated high school in June 2014, Mr. McGarry used the 

name Payton and male pronouns in all aspects of his life. He is known as Payton 

McGarry to his family, friends, and peers, although he has not yet changed his legal first 

name to Payton. 

98. In the fall of 2014, Mr. McGarry enrolled as a freshman at UNC-

Greensboro as Payton McGarry and as male. 

99. Since arriving at UNC-Greensboro, Mr. McGarry has identified and has 

been known to others as male for all purposes. 

100. Mr. McGarry is a member of Phi Mu Alpha Sinfonia, a music fraternity, 

and previously served as the Vice President of the Iota Epsilon Chapter of that fraternity. 

His fraternity brothers are aware that he is transgender and have no concerns with his use 

of men’s restrooms and locker rooms. 

101. Although Mr. McGarry currently lives off campus, he is on campus six or 

seven days per week and always used restrooms designated for men in on-campus 

buildings prior to the passage of H.B. 2. He also used the locker room facilities at UNC-

Greensboro and always used the facilities designated for men before the passage of H.B. 

2.  

102. For the year and a half between when he enrolled at UNC-Greensboro and 

H.B. 2 was passed, Mr. McGarry used the men’s restrooms and locker rooms on-campus 
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without incident. Mr. McGarry is unaware of any instance in which any person has 

complained about his use of the men’s restrooms or locker room.  

103. Mr. McGarry works part-time as a visual technician for marching bands at 

different high schools around the state and regularly uses the restrooms designated as 

being for men when working as a visual technician. There have been no incidents or, to 

the best of Mr. McGarry’s knowledge, complaints related to his use of the restrooms 

designated for men. 

104. In addition, when out in public, such as at restaurants and stores, Mr. 

McGarry always uses men’s restrooms. 

105. To Mr. McGarry’s knowledge, there are very few single-user restrooms on 

the UNC-Greensboro campus, and there are no single-user restrooms in many buildings 

where he has classes. 

106. If Mr. McGarry could not use the men’s restrooms at UNC-Greensboro, he 

would have to search for single-user restrooms outside of the buildings where his classes 

are held every time he had to use the restroom. This would disrupt his ability to attend 

class and would interfere with his educational opportunities. Expelling him from the 

multiple-user restrooms and locker rooms available to all other male students is 

stigmatizing and marks him as different and lesser than other men. 

107. Since he started testosterone two years ago, Mr. McGarry’s voice has 

deepened and his face and body have become more traditionally masculine in 

appearance. 
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108. Using women’s restrooms is not a viable option for Mr. McGarry, just as it 

would not be a viable option for non-transgender men to be forced to use women’s 

restrooms. Forcing Mr. McGarry to use women’s restrooms would also cause substantial 

harm to his mental health and well-being. It additionally would force him to disclose to 

others the fact that he is transgender, which itself could lead to violence and harassment. 

109. The idea of being forced into women’s restrooms causes Mr. McGarry to 

experience significant anxiety, as he knows that it would be distressing for him and 

uncomfortable for others. He fears for his safety because of the passage of H.B. 2 and 

H.B. 142.  

110. Under H.B. 2, Mr. McGarry was barred from using the men’s restrooms on 

campus, and Mr. McGarry would again be so barred if the repeal of H.B. 2 were to be 

found inseverable from the unlawful provisions of H.B. 142. While H.B. 2 was in force, 

and prior to the Court’s entry of a preliminary injunction, given that Mr. McGarry could 

not use women’s restrooms and there are only a few available single-user restrooms, he 

often avoided going to the restroom all day.  

111. Some North Carolina government officials have publicly stated that the 

passage of H.B. 142 maintains H.B. 2’s bar on transgender individuals’ use of single-sex, 

multiple-user facilities that match their gender identity. North Carolina government 

officials have also publicly taken the position that use of the “wrong” restroom could 

subject transgender individuals to criminal prosecution under trespass laws.  
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112. In light of the numerous statements from North Carolina legislators that, 

under H.B. 142, transgender people are still barred from using restrooms that match their 

gender, Mr. McGarry reasonably fears being arrested and/or prosecuted for trespass or for 

some other crime if he uses the men’s room in public buildings. Using the women’s 

restroom is not an option for Mr. McGarry, but if he were ever to use the women’s 

restroom in an emergency he would similarly fear arrest given that he is generally 

perceived to be a non-transgender man. 

113. Since H.B. 142’s passage and the Court’s lifting of the preliminary 

injunction against enforcement of H.B. 2 with respect to Mr. McGarry, the University of 

North Carolina has refused to state whether Mr. McGarry is permitted to use restrooms or 

other single-sex, multiple-user facilities at UNC that are consistent with his gender 

identity. The University of North Carolina and its constituent institutions are expressly 

forbidden by H.B. 142 from regulating access to restrooms or other single-sex, multiple-

user facilities. As a result, Mr. McGarry is deterred from using UNC facilities that are 

consistent with his gender identity, and cannot use the women’s facilities. Consequently, 

he sometimes limits his use of restrooms at UNC altogether. 

114. Violating school policy or state law is grounds for expulsion at the 

University of North Carolina. Because Mr. McGarry does not know if using the men’s 

restroom constitutes an enforceable violation, he is afraid that using the men’s restroom 

could put his educational future in jeopardy. He also cannot use the women’s restroom. 
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This means that he is unable to safely use a multi-user facility on campus without fear of 

expulsion or other civil or criminal consequences. 

115. Mr. McGarry has also visited public agencies as defined by N.C. Gen. Stat. 

§ 143-760, and intends to and will do so in the future. Both H.B. 2 and H.B. 142 cause 

Mr. McGarry to fear using the restroom in public buildings and he often takes steps to 

avoid restroom use altogether in such buildings because of H.B. 142 and, before it, H.B. 

2. 

116. Mr. McGarry has visited the Division of Motor Vehicles of the North 

Carolina Department of Transportation on prior occasions (e.g., to obtain a driver’s 

license) and anticipates doing so again in the future. He was banned from using men’s 

restrooms under H.B. 2, and is deterred from doing so under H.B. 142. 

117. Mr. McGarry also has used and will continue to use the North Carolina 

Rest Area System, which maintains public restrooms along highways and is operated by 

the North Carolina Department of Transportation. He will need to continue to use those 

restrooms in the future, but was banned from using men’s restrooms under H.B. 2 and is 

deterred from doing so under H.B. 142. 

118. Under H.B. 142, the Division of Motor Vehicles, and the Department of 

Transportation—like all other state agencies and local governments—are forbidden from 

regulating access to restrooms or other single-sex, multiple-user facilities. All of this 

deters Mr. McGarry from use of the appropriate restroom when he visits facilities 

controlled by these or other state agencies. This legal uncertainty causes Mr. McGarry 
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anxiety when he must use a restroom at these state agencies. He often avoids all restroom 

use in government buildings as a result. 

119. Mr. McGarry is aware that the City of Greensboro has expressly prohibited 

discrimination in housing on the basis of sexual orientation and gender identity, and that 

it could expressly prohibit such discrimination in other contexts as well, including with 

respect to restrooms and other single-sex, multiple-user facilities.  

120. Mr. McGarry regularly frequents places of public accommodation, such as 

restaurants and stores, in Greensboro. He would accordingly benefit from the protections 

of anti-discrimination ordinances. Under H.B. 142, however, Mr. McGarry is deprived of 

the protections of such ordinances and is prevented from advocating for such protections 

before local government bodies. 

121. With the passage of H.B. 2 and H.B. 142, Mr. McGarry is also limited in 

his ability to increase non-discrimination protections for LGBT people in Greensboro and 

elsewhere in North Carolina. Were these localities able to enact such protections, Mr. 

McGarry would advocate for local ordinances that prohibit discrimination in employment 

and public accommodations based on sexual orientation and gender identity in 

Greensboro and other North Carolina jurisdictions.  

122. Plaintiff Hunter Schafer is a recent graduate of the University of North 

Carolina School of the Arts High School (“UNCSA-HS”). The oldest of four children, 

she is close to her family, who love and support her. She is an accomplished artist and 

studied visual arts at UNCSA-HS. 
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123. Ms. Schafer is a young woman. 

124. Until the passage of H.B. 2, Ms. Schafer was recognized as a girl at school 

and when out in public. 

125. Ms. Schafer is transgender. She was assigned the sex of male at birth, as 

her birth certificate reflects, but that designation does not accurately reflect her gender 

identity, which is female. 

126. Ms. Schafer has been diagnosed with gender dysphoria. 

127. Ms. Schafer was born in New Jersey but moved to North Carolina when she 

was 11 years old. From as young an age as two or three, Ms. Schafer gravitated towards 

clothing and toys generally associated with girls. Like many other girls, she would 

always want to wear pink princess dresses at pre-school and to play with Barbie dolls. 

128. After completing pre-school, Ms. Schafer did not feel comfortable 

expressing her identity as a girl and tried to immerse herself in traditionally masculine 

spaces and activities. She tried to do things that she felt she was supposed to do as a boy. 

But nothing felt right. 

129. Starting in seventh grade, Ms. Schafer again began to gravitate toward 

clothes and activities that were considered more feminine. 

130. By eighth grade, Ms. Schafer again began to express a more stereotypically 

feminine gender and at times would wear makeup and high-heeled shoes at school. 
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131. As puberty began to approach in ninth grade, severe gender dysphoria and 

anxiety began to hit Ms. Schafer, and she experienced significant distress around her 

body and identity. She finally went to her parents, who recognized that she was suffering. 

132. In ninth grade, Ms. Schafer began therapy with an expert on treating 

transgender young people and was diagnosed with gender dysphoria. 

133. In 2013, Ms. Schafer started high school at Broughton High School in 

Raleigh. In the middle of her freshman year, Ms. Schafer began hormone blockers to 

prevent the onset of male puberty and the development of secondary sex characteristics 

associated with men. This treatment delayed puberty while Ms. Schafer continued to 

understand her female identity. Though Ms. Schafer continued to experience some 

distress and dysphoria, the hormone blockers greatly reduced her suffering. 

134. At the end of ninth grade, Ms. Schafer felt fully comfortable embracing her 

identity as a girl at school and had the full support of her parents. On the last day of 

school of her freshman year, Ms. Schafer wore a skirt to school that her mother had 

purchased for her. It was an important and symbolic turning point in her comfort with and 

embrace of her identity as a girl. 

135. By sophomore year, Ms. Schafer was perceived as a girl and began to use 

the girls’ bathrooms at school and in public. She was also known by this time by female 

pronouns such as she, her, and hers. 
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136. During her sophomore year, Ms. Schafer was elected to the Queen’s Court 

at her school, an honor that had, in the seventy-five years of the tradition, been bestowed 

only on non-transgender girls.  

137. Under the care of her endocrinologist, during her sophomore year in high 

school, Ms. Schafer continued to assess her medical treatment for gender dysphoria and 

began to consider hormone replacement therapy. At the end of her sophomore year, in the 

spring of 2015, Ms. Schafer began estrogen therapy to continue her medical transition. 

Ms. Schafer never underwent puberty as a boy. 

138. An accomplished visual artist, Ms. Schafer applied to the UNCSA-HS for 

her junior year and was accepted. 

139. In the fall of 2015, Ms. Schafer moved to Winston-Salem to attend 

UNCSA-HS as a boarding student. She studied visual arts there and aspires to a career in 

fashion. 

140. Ms. Schafer lived in the girls’ dormitory at UNCSA-HS. 

141. Until the passage of H.B. 2, Ms. Schafer exclusively used the girls’ or 

women’s restrooms at school and could not imagine ever using a restroom designated for 

boys or men. Ms. Schafer is unaware of any instance in which any person complained 

about her use of the women’s restrooms.  

142. In addition, when out in public, such as at restaurants and stores, 

Ms. Schafer uses the restrooms designated for women and girls. 
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143. Outside of Ms. Schafer’s dorm room, there were no single-user restrooms 

available to her at UNCSA-HS in the spring semester of 2016, and it was disruptive to 

her education to have to avoid the use of the restroom or to return to her room or locate a 

single-user restroom off campus every time she needed to go to the restroom. Ms. Schafer 

was also unaware of any single-user restrooms that were readily available to her in all the 

buildings where she had class in the fall semester of 2016 or spring semester of 2017. 

144. Forcing Ms. Schafer out of spaces shared with her female peers is 

stigmatizing and marked her as different and lesser than other girls and young women at 

school. 

145. Particularly because she never went through puberty as a boy and began 

estrogen treatment beginning in 2015, Ms. Schafer has a traditionally feminine 

appearance. She is recognized as female in all aspects of her life. 

146. Using boys’ or men’s restrooms is not a viable option for Ms. Schafer, just 

as it would not be a viable option for non-transgender women and girls to be forced to 

use restrooms designated for men and boys. Forcing Ms. Schafer to use restrooms 

designated for men and boys would also cause substantial harm to her mental health and 

well-being and would put her in danger of harassment and violence. It would also force 

her to disclose to others the fact that she is transgender, which itself could lead to 

violence and harassment. Given that she is perceived to be a non-transgender woman in 

all aspects of her life, use of a boys’ or men’s restroom could also lead to someone 

calling the police and her arrest. 
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147. The idea of being forced into restrooms designated for boys and men at 

school and in public has caused Ms. Schafer to experience significant anxiety and brings 

up painful memories and anxiety from her earlier childhood. She has feared for her safety 

because of the passage of H.B. 2 and H.B. 142.  

148. Some North Carolina government officials have publicly stated that the 

passage of H.B. 142 maintains H.B. 2’s bar on transgender individuals’ use of single-sex, 

multiple-user facilities that match their gender identity. North Carolina government 

officials have also publicly taken the position that the use of the “wrong” restroom could 

subject transgender individuals to criminal prosecution under trespass laws.  

149. In light of the numerous statements from North Carolina legislators that, 

under H.B. 142, transgender people are still barred from using restrooms that match their 

gender identity, Ms. Schafer reasonably fears being arrested and/or prosecuted for 

trespass or for some other crime if she uses the women’s room in public buildings. 

Though using a men’s restroom is not an option for her, she would similarly fear arrest if 

she used a men’s restroom given that she is generally perceived to be a non-transgender 

woman.  

150. After H.B. 2 was passed, Ms. Schafer limited or delayed use of restrooms 

in public buildings because of fear of reprisals if she used restrooms designated for 

women and girls and because she feared for her safety if she used restrooms designated 

for men and boys, as the law required.  
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151. Ms. Schafer has also visited public agencies as defined by N.C. Gen. Stat. 

§ 143-760, and intends to and will do so in the future. Both H.B. 2 and H.B. 142 cause 

Ms. Shafer to fear using the restroom in public buildings and she has often taken steps to 

avoid restroom use altogether in such buildings because of H.B. 142 and, before it, H.B. 

2. 

152. Ms. Schafer has visited the Division of Motor Vehicles of the North 

Carolina Department of Transportation on prior occasions (e.g., to obtain a driver’s 

license) and anticipates doing so again in the future. She was banned from using the 

women’s restroom under H.B. 2 and is deterred from doing so under H.B. 142. 

153. Ms. Schafer has used and will continue to use the North Carolina Rest Area 

System, which maintains public restrooms along highways and is operated by the North 

Carolina Department of Transportation. She will need to continue to use those restrooms 

in the future, but she was banned from using women’s restrooms under H.B. 2 and is 

deterred from doing so under H.B. 142. 

154. Under H.B. 142, the Division of Motor Vehicles, and the Department of 

Transportation—like all other state agencies and local governments—are forbidden from 

regulating access to restrooms or other single-sex, multiple-user facilities. All of this 

deters Ms. Schafer from use of the appropriate restroom when she visits facilities 

controlled by these or other state agencies and she cannot use the men’s facilities. This 

legal uncertainty causes Ms. Schafer anxiety about using a restroom at these state 

agencies and as a result she often avoids restroom use altogether.  
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155. Ms. Schafer has regularly frequented places of public accommodation, such 

as restaurants and stores, in Raleigh, where her family resides. She would accordingly 

benefit from the protections of anti-discrimination ordinances. Under H.B. 142, however, 

Ms. Schafer is deprived of the protections of such ordinances and is prevented from 

advocating for such protections before local government bodies.  

156. With the passage of H.B. 2 and H.B. 142, Ms. Schafer is also limited in her 

ability to increase non-discrimination protections for LGBT people in Raleigh and 

elsewhere in North Carolina. Were these localities able to enact such protections, Ms. 

Schafer would advocate for local ordinances that prohibit discrimination in employment 

and public accommodations based on sexual orientation and gender identity in Raleigh 

and other North Carolina jurisdictions. 

157. Plaintiff Madeline Goss is a resident of Raleigh, North Carolina. Ms. Goss 

was born in Hickory, North Carolina, and has lived most of her life in the state. She is a 

devoted parent to her 11-year-old daughter, and enjoys teaching TaeKwonDo.  

158. Ms. Goss is a woman.  

159. Ms. Goss is transgender. Ms. Goss’s sex assigned at birth was male, but she 

recalls knowing that she was female since her earliest memories as a child.  

160. Ms. Goss had made efforts to transition earlier in life, but it took until 2006 

for her to develop the support network she needed to begin living consistent with her life-

long gender identity as a woman.    
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161. Ms. Goss was diagnosed with gender dysphoria (then known as gender 

identity disorder) in 2006. By 2007, Ms. Goss had begun hormone therapy and was living 

as a woman full-time. Ms. Goss had sex reassignment surgery in 2011.  

162. Ms. Goss has updated her identity documents to reflect her female name 

and gender, including her driver’s license, social security card, birth certificate, and 

passport.  

163. Ms. Goss lives as a woman in all aspects of her life. Ms. Goss uses 

women’s restrooms in privately owned buildings, such as at restaurants and stores, and at 

her job.  

164. There have been no incidents or, to the best of Ms. Goss’s knowledge, 

complaints related to her use of restrooms designated for women in these non-

government buildings.  

165. Ms. Goss accesses public buildings governed by H.B. 142 on a regular 

basis. For example, Ms. Goss travels to visit family in western North Carolina 

approximately two to three times a year, and she uses public restrooms along the 

highways that are operated by the North Carolina Department of Transportation. Ms. 

Goss also has lobbied the legislature and visited the General Assembly building 

approximately six or seven times in the last year on behalf of the ACLU and Equality 

North Carolina, and she intends to continue doing so in the coming year. Some visits to 

the General Assembly last the better part of the day, making it impossible to participate 
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without using a restroom. Ms. Goss is not aware of any single-user restrooms in any of 

those public buildings. 

166. Although Ms. Goss was not prohibited by H.B. 2 from using women’s 

restrooms in public buildings, because her birth certificate lists her gender as female, the 

law felt like an invitation for others to discriminate against transgender people, and that 

made her feel more worried about her safety.  

167. H.B. 142 has made her situation feel even more unsafe, however, since the 

law creates significant uncertainty about her right to access women’s restrooms in public 

buildings. Ms. Goss fears that H.B. 142’s targeted discrimination against transgender 

people invites others to single her out for discrimination, harassment, or worse yet, 

possible violence. The law leaves her with the frightening feeling that anything could 

happen when she uses a restroom in a public building, and she worries that she might 

need to defend herself from an attack.  

168. In light of the numerous statements from North Carolina legislators that, 

under H.B. 142, transgender people are barred from using restrooms that match their 

gender, Ms. Goss reasonably fears being arrested and/or prosecuted for trespass or for 

some other crime if she uses the women’s room in public buildings. Though using a 

men’s restroom is not an option for her, she would similarly fear arrest if she used a 

men’s restroom given that she is generally perceived to be a non-transgender woman.  

169. Ms. Goss also knows how important local non-discrimination ordinances 

are to address discrimination against transgender people in private employment and 
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public accommodations, including with respect to the use of single-sex, multiple-user 

facilities. For example, when Ms. Goss transitioned, she was required for several months 

to go up three flights of stairs to use the female restroom of a different company – an 

indignity that she would have been spared had non-discrimination protections existed. 

170. Ms. Goss is aware that the governments of Carrboro, Chapel Hill, and 

Orange County, where she visits shops and restaurants, have regularly monitored local 

and state consideration of, respectively, ordinances and statutes that would, inter alia, 

prohibit discrimination in employment and public accommodations on the basis of sexual 

orientation and gender identity. Ms. Goss is informed and believes, and on that basis 

alleges, that Carrboro, Chapel Hill, and Orange County would pass such ordinances if 

they were legally permitted to under H.B. 142. Under H.B. 142, however, Ms. Goss is 

deprived of the protections of such ordinances, and is limited in her ability to increase 

and benefit from non-discrimination protections. Were she able to, Ms. Goss would 

advocate for local ordinances that prohibit discrimination based on sexual orientation and 

gender identity.  

171. Ms. Goss is a member of the ACLU of NC.  

172. Plaintiff Angela Gilmore is a resident of Durham, North Carolina. 

Ms. Gilmore has lived in North Carolina since 2011, when she moved from Florida to 

take a job at North Carolina Central University. She is currently the Associate Dean for 

Academic Affairs and Professor of Law at North Carolina Central University.  
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173. Ms. Gilmore is a lesbian, and has been in a relationship with her wife, 

Angela Wallace, for almost twenty years. Ms. Gilmore and Ms. Wallace were married in 

Washington, D.C. in 2014.  

174. Ms. Gilmore looked for and accepted a job in North Carolina, after she and 

her wife fell in love with the state during a visiting teaching job Ms. Gilmore had at Elon 

University School of Law in Greensboro, North Carolina, in 2010.  

175. Both Ms. Gilmore and her wife, African American lesbians, felt that North 

Carolina, and Durham in particular, was a place where they could be fully themselves, 

comfortable in terms of both their race and sexual orientation.  

176. Ms. Gilmore and her wife love living in Durham, and they feel very much 

part of the community. Prior to the passage of H.B. 2, they had been looking at small 

towns in North Carolina where they might want to retire. 

177. Since moving to North Carolina, Ms. Gilmore has worked towards 

increasing non-discrimination protections for LGBT people. Ms. Gilmore is a member of 

the ACLU of NC, and she was on the ACLU of NC board between 2014 and 2015. 

During that time, the ACLU of NC actively worked to defeat anti-LGBT bills proposed 

in the state legislature and to pass local ordinances, like the Charlotte Ordinance, to 

protect LGBT people from discrimination at the local level. Ms. Gilmore also has spoken 

on panels at her law school and other law schools regarding non-discrimination 

protections for LGBT people. 
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178. The passage of H.B. 2 and H.B. 142 have caused Ms. Gilmore and her wife 

distress, in that it has significantly undone their sense of belonging and value in the state, 

which is why they moved to North Carolina. Ms. Gilmore and her wife experience H.B. 2 

and H.B. 142 as sending a clear message to them as lesbians that they are not welcome in 

North Carolina. 

179. Ms. Gilmore and her wife have visited the City of Charlotte and they plan 

to do so in the future. As two women traveling together with the same first name, they are 

often asked about the nature of their relationship, and they therefore regularly reveal 

themselves to be a lesbian couple. Under the Charlotte Ordinance, Ms. Gilmore and her 

wife would have been protected from sexual orientation discrimination in public 

accommodations in the city. With the passage of H.B. 2, the repeal of the Charlotte 

Ordinance as part of an effort to obtain a “clean repeal” of H.B. 2, and then the passage 

of H.B. 142, which bars reenactment of an ordinance similar to the Charlotte Ordinance 

until at least December of 2020, Ms. Gilmore worries that she and her wife will now be 

exposed to discrimination based on their sexual orientation.  

180. With the passage of H.B. 2 and H.B. 142, Ms. Gilmore also is limited in her 

ability to increase and benefit from non-discrimination protections for LGBT people in 

North Carolina. Were she able to, Ms. Gilmore would continue to advocate for local 

ordinances that prohibit discrimination based on sexual orientation and gender identity.  
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181. As a non-transgender woman who always uses the facilities designated for 

women in both public and private spaces, Ms. Gilmore does not feel safer in these 

facilities because of the passage of H.B. 2 and H.B. 142. 

182. Plaintiff Quinton Harper is a resident of Carrboro, North Carolina.  

183. Mr. Harper is a bisexual man.  

184. Mr. Harper was born in Snow Hill, North Carolina, and moved to the 

Research Triangle area in 2003 to pursue his undergraduate education. Mr. Harper 

studied journalism and political science at UNC-Chapel Hill, where he received the 

Martin Luther King, Jr. Award for his service and leadership in the National Black AIDS 

Mobilization Movement. After leaving for a few years to work as an HIV/AIDS activist, 

Mr. Harper returned in 2009 to the state he will always consider home, and became a 

Carrboro resident.  

185. As a young African-American man, Mr. Harper has long been moved by 

the HIV epidemic that he saw disproportionately ravaging his community. He first 

worked for the Black AIDS Institute in Los Angeles, California, and became a leader in 

the National Black AIDS Mobilization Movement. He became a community organizer for 

the North Carolina AIDS Action Network upon moving back to North Carolina, before 

accepting his current position as Field Director with Democracy North Carolina.  

186. Active participation in the political system is a long-held ethic for Mr. 

Harper, who volunteered for his first political campaign when he was in high school. He 

also is engaged in the administration of local government, serving on two municipal 
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boards. He is a member of the Carrboro Human Services Commission, which advises the 

Board of Alderman on funding requests from non-profit agencies, and previously served 

as a board member for the Orange County Water and Sewer Authority. In addition, he 

previously served as the campaign manager for a Carrboro Board of Aldermen candidate; 

he is playing this role again in the current election cycle for another Carrboro Board 

candidate. 

187. Mr. Harper came out as bisexual while in high school in Snow Hill, where 

he was surrounded by supportive, diverse fellow students. He has experienced first-hand 

how important it is to be able to live as one’s authentic self, without fear of reprisal or 

discrimination, so that one can thrive and contribute fully to the community. 

188. Mr. Harper knows through his work for the LGBT community that bias 

against lesbians, gay men, and bisexuals and against transgender individuals is 

entrenched. For example, he routinely encountered lesbian, gay, and bisexual people 

through his work with the North Carolina AIDS Action Network who had experienced 

discrimination based on their sexual orientation, and significant numbers of transgender 

people who were chronically unemployed because of pervasive anti-transgender bias 

among prospective employers. Mr. Harper himself worries that he will be exposed to 

discrimination in public accommodations based on his sexual orientation.  

189. Mr. Harper views local non-discrimination ordinances as a critical tool to 

help address the widespread discrimination affecting the LGBT community, and an 

important part of signaling to LGBT people that their local government values and 
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supports them. This is especially the case in the wake of H.B. 2 and H.B. 142, which Mr. 

Harper experiences as communicating that LGBT people are not welcome in North 

Carolina. In particular, Mr. Harper experienced the adoption of H.B. 142 as North 

Carolina leaders placing political interests above the inherent dignity of their fellow 

North Carolinians. Carrboro’s motto is “feel free,” but Mr. Harper feels like that motto 

will ring hollow as long as LGBT residents lack the local protection to be free from 

discrimination.  

190. Mr. Harper is aware that the governments of Carrboro (the town in which 

he resides), Chapel Hill (a city he visits frequently), and Orange County (which 

encompasses both Carrboro and Chapel Hill) have regularly monitored local and state 

consideration of, respectively, ordinances and statutes that would, inter alia, prohibit 

discrimination in employment and public accommodations on the basis of sexual 

orientation and gender identity. Mr. Harper is informed and believes, and on that basis 

alleges, that Carrboro, Chapel Hill, and Orange County would pass such ordinances if 

they were legally permitted to under H.B. 142.  

191. Mr. Harper regularly frequents places of public accommodation, such as 

restaurants and stores, in Carrboro, Chapel Hill, and Orange County. He would 

accordingly benefit from the protections of such anti-discrimination ordinances in those 

jurisdictions. Under H.B. 142, however, Mr. Harper is deprived of the protections of such 

ordinances.  
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192. Mr. Harper also is limited in his ability to increase and benefit from non-

discrimination protections. Mr. Harper has long worked to protect LGBT people from 

discrimination, for example serving as a field organizer in the campaign that sought to 

defeat an amendment to the North Carolina Constitution banning marriage for same-sex 

couples. Were he able to, Mr. Harper would advocate for local ordinances that prohibit 

discrimination based on sexual orientation and gender identity.  

193. As a non-transgender man who always uses the facilities designated for 

men in both public and private spaces, Mr. Harper does not feel safer in these facilities 

because of the passage of H.B. 2 or H.B. 142. 

194. Mr. Harper is a member of the ACLU of NC.  

B. The City of Charlotte’s Enactment of a Non-Discrimination 
Ordinance. 
 

195. Advocates have long worked for the passage of an ordinance that would 

ensure that LGBT people were expressly protected from discrimination within the City of 

Charlotte.  

196. There was again extensive discussion and deliberation leading up to the 

February 2016 vote on the Charlotte Ordinance. The Charlotte City Council heard hours 

of robust public comment in a forum that included hundreds of people—both those who 

supported and opposed the Charlotte Ordinance. The Charlotte City Council also received 

significant legal analysis from the Office of the City Attorney regarding its authority to 

enact the Ordinance and the effect of the Ordinance.  
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197. The impetus for the Charlotte Ordinance was the reality that LGBT people 

often face pervasive discrimination. Although same-sex couples may now marry 

throughout the United States as a result of the U.S. Supreme Court’s ruling in Obergefell 

v. Hodges, 135 S. Ct. 2584 (2015), lesbian, gay, and bisexual people remain vulnerable to 

discrimination in states like North Carolina where there is no express protection against 

sexual orientation discrimination in state law, making local anti-discrimination 

protections even more vital. Discrimination is especially pervasive for transgender people 

who face disproportionately high levels of harassment, discrimination, and violence in all 

aspects of life. 

198. A national report of transgender individuals across the country – the Report 

of the 2015 U.S. Transgender Survey, issued in December 2016 – found that 30% of 

respondents who had a job in the prior year reported being fired, denied a promotion, or 

experiencing some other form of mistreatment related to their gender identity or 

expression, and more than three-quarters (77%) of respondents who had a job in the prior 

year took steps to avoid mistreatment in the workplace, such as hiding or delaying their 

gender transition or quitting their job. Nearly half (46%) of respondents were verbally 

harassed in the prior year because of being transgender, while nearly one in ten (9%) 

respondents were physically attacked in the prior year because of their being transgender. 

Furthermore, nearly half (47%) of respondents were sexually assaulted at some point in 

their lifetime and one in ten (10%) were sexually assaulted in the prior year. Of the 

respondents who visited a place of public accommodation where staff or employees 
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thought or knew they were transgender, nearly one-third (31%) experienced at least one 

type of mistreatment in the prior year in a place of public accommodation, including 14% 

who were denied equal treatment or service, 24% who were verbally harassed, and 2% 

who were physically attacked because of their being transgender.  

199. In 2013, it was estimated that there were more than 250,000 LGBT adults 

in North Carolina, of whom an estimated 15,600 were transgender individuals age 13 to 

19 years old. A 2016 report estimated that there are approximately 44,750 transgender 

adults living in North Carolina. While transgender individuals make up only a small 

minority of the population, they are disproportionately targeted for hate crimes in the 

United States. 

200. On Monday, February 22, 2016, by a 7-to-4 vote, the Charlotte City 

Council approved the Charlotte Ordinance, which, inter alia, amended its existing public 

accommodations protections by adding a ban on discrimination in public 

accommodations based on “gender identity, gender expression” and “sexual orientation.” 

201. The City Council’s vote was met with a firestorm of opposition from vocal 

opponents to the part of the Charlotte Ordinance that would have required certain public 

accommodations to allow transgender people to use single-sex, multiple-user facilities, 

such as restrooms and locker rooms that accord with their gender identity. 

202. Opponents of the Charlotte Ordinance distorted the truth of what the 

Ordinance’s non-discrimination requirement would accomplish and formed a vocal 

campaign decrying a purported attempt to permit “men in women’s restrooms.” 
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C. The Events Leading to H.B. 2, Contemporary Statements by Decision 
Makers, and Departures From the Normal Legislative Process 
Revealed a Series of Official Actions Taken for Invidious Purposes.  

 
203. The State of North Carolina (the “State”) has rarely, if ever, exercised 

authority to preempt local ordinances providing broader protections than under State law. 

For example, in 1968 Charlotte adopted an ordinance prohibiting discrimination in public 

accommodations on the basis of race, color, religion, and national origin. In 1972, the 

Council amended that ordinance to prohibit discrimination based on sex, which the 

Council further modified in 1985. 

204. Even though all of these protections extended beyond the reach of the 

State’s public accommodations law, which until H.B. 2 prohibited only public 

accommodations discrimination based on disability, the State allowed Charlotte’s 

ordinance to stand undisturbed for decades. It was only after Charlotte took steps to 

protect LGBT people that the State rushed to preempt the ordinance. 

205. Even before the Charlotte City Council had cast its vote on the Charlotte 

Ordinance, Gov. McCrory informed Charlotte City Council members that the State would 

likely take immediate action to put a halt to the Charlotte Ordinance—even as Gov. 

McCrory conceded that was an exceedingly unusual step. In an email to Charlotte City 

Council members, Gov. McCrory noted that he “made a point as the former 14 year 

Mayor and current Governor to stay out of specific issues being voted on by the Charlotte 

City Council.” Gov. McCrory nonetheless characterized the Charlotte Ordinance’s non-

discrimination protections for LGBT people as “changing basic long-established values 
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and norms” surrounding “public restrooms,” and he ominously warned of “possible 

danger from deviant actions by individuals taking improper advantage of a bad policy.” 

Gov. McCrory said that the Charlotte Ordinance would “most likely cause immediate 

State legislative intervention which I would support as governor.”    

206. On Tuesday, February 23, 2016, Speaker Moore issued a press release 

announcing that he would work with fellow Republicans to explore a “legislative 

intervention to correct [Charlotte’s] radical course.” 

207. In North Carolina, it is the state’s Governor who typically calls a special 

session but, in this case, Gov. McCrory refused to call a special session because he was 

concerned that the legislature would go beyond addressing the Charlotte Ordinance. 

208. As a result of Gov. McCrory’s refusal to call a special session, legislative 

leaders opted for a rarely used law that allows special sessions when three-fifths of 

legislators in both chambers support the call. That provision in the state constitution had 

not been used since 1981, according to Lt. Governor Dan Forest’s chief of staff, Hal 

Weatherman. The special session cost approximately $42,000 to convene.  

209. The text of H.B. 2, which was named the “Public Facilities Privacy and 

Security Act,” was not shared with most legislators until they arrived to debate the bill. 

210. North Carolina House of Representatives Minority Leader Larry Hall 

(“Minority Leader Hall”) stated “We don’t know what we’re discussing here, we don’t 

know what we’re voting on. What we’re doing is a perversion of the process.” 
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211. Minority Leader Hall said that Democrats were initially told that the special 

session would take place on Thursday, March 24, 2016, when instead the special session 

was held on March 23, 2016. Minority Leader Hall stated that, as a result, a number of 

legislators were “caught off guard” and were “scrambling to try to come back” for the 

session. 

212. The special session, which lasted a single day, was substantially shorter 

than previous special sessions. Before H.B. 2 had been filed, Speaker Moore announced 

that the committee hearing for the bill would begin five minutes after introduction of the 

bill and adjournment of the morning session. Shortly thereafter, and approximately 

twelve minutes after the House came to order, H.B. 2 was filed—the first time it was 

officially made available to the public or most legislators.  

213. Approximately three minutes after H.B. 2 was filed, the chairman of the 

House Judiciary IV Committee—the committee to which H.B. 2 was assigned—stated, in 

response to a fellow member’s question, that it was his “intention” to permit time for 

public comment on the bill during the committee hearing. Plaintiffs are informed and 

believe, and on that basis allege, that no prior public notice of the time and place for 

public comment on H.B. 2 was provided. 

214. Only forty-five minutes were allotted for public comment, which was 

insufficient to permit those who had signed up to speak on H.B. 2 to be heard. 
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215. In response to complaints during the committee hearing that members had 

not been given an opportunity to read the text of H.B. 2, the chairman permitted a five-

minute break to allow members to read the bill. 

216. After a favorable referral from the House Judiciary IV Committee, H.B. 2 

received only three hours of debate in the House, after which it was passed and referred 

to the Senate. 

217. The roll call for H.B. 2 in the Senate was called after all Democratic 

members of the Senate walked out of the chambers in protest, with North Carolina State 

Senate Democratic Leader Dan Blue calling the special session an “affront to democracy” 

and stating that the Democratic caucus in the Senate “choose[s] not to participate in this 

farce.” With every Democratic member absent, the Senate passed H.B. 2 unanimously. 

218. Comments made by lawmakers both during the debate, in the press, and 

through their social media used vitriolic language to make clear their aim at undoing 

Charlotte’s protections for LGBT people: 

a. Descriptions of the legislature’s work by North Carolina State 

Senate President Pro Tempore Phil Berger (“Sen. Berger”) included:   

i. “Senate unanimously votes to stop radical ordinance allowing 

men into public bathrooms with women and young girls.” 

ii. “Lawmakers were forced to come back to session to address 

the serious safety concerns created by the dangerous ordinance—which violated existing 

state criminal trespass law, indecent exposure law and building codes and created a 
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loophole that any man with nefarious motives could use to prey on women and young 

children. . . .” 

iii. “How many fathers are now going to be forced to go to the 

ladies’ room to make sure their little girls aren’t molested?” 

b. North Carolina State Senator Buck Newton said, “The Charlotte City 

Council should have never passed this unlawful and reckless bathroom and locker room 

ordinance. Politics have reached a new extreme when a municipality’s top priority is 

allowing men into women’s bathrooms and locker rooms. But tens of thousands of our 

constituents from across the state have called on us to stand up to the political correctness 

mob, fight for common sense and put a stop to this nonsense once and for all.” 

c. North Carolina State Senator David Curtis (“Sen. Curtis”) said, 

“This liberal group is trying to redefine everything about our society. Gender and 

marriage — just the whole liberal agenda.” Sen. Curtis added that, while “[w]e generally 

don’t get involved in local politics[,] [w]e need to do what’s right.” Sen. Curtis said that 

H.B. 2 was necessary because, “The gays would go into a business, make some 

outrageous demand that they know the owner cannot comply with and file a lawsuit 

against that business owner and put him out of business.” Sen. Curtis suggested that H.B. 

2 was broadly drafted specifically for the purpose of defending its restroom provision in 

court: “[w]e feel like we can successfully defend the law and the fact that we made the 

law much broader,” explaining that “[i]n addition to the bathroom issue we restricted the 
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rights of cities and towns to impose a higher minimum wage. The bill has to do with 

restricting rights of cities and counties. I suspect we will defend it based on that.” 

d. North Carolina State Senator Andrew Brock said, “You know, 

$42,000 is not going to cover the medical expenses when a pervert walks into a bathroom 

and my little girls are in there.”  

e. Speaker Moore said, “They want to protect adults who feel 

compelled to dress up like the opposite sex. I, on the other hand, oppose the ordinance to 

protect children, who from the time they’ve been potty trained, know to go into the 

bathroom of their god given appropriate gender. Honestly, it’s ridiculous we are even 

having this discussion. I look forward to invalidating this ordinance as soon as possible.” 

f. North Carolina State Representative Mark Brody (“Rep. Brody”) 

said Charlotte’s ordinance “violates my Christian values and it violates decency values,” 

adding that he “had to stop it.” Rep. Brody further stated that “[t]he homosexual 

community has just stepped too far and that had to stop and that’s my basic opinion,” 

noting that “[t]his is driven by the homosexual community and they’re emboldened by 

their victory in the courts on homosexual marriage.” Rep. Brody elaborated further that 

H.B. 2 “sends a message to these municipalities who have been taken over by the liberal, 

homosexual, prohomosexual ideology that we are going to stick up for traditional values 

and we’ll stick up for them constantly if that’s what we have to do.” 

g. North Carolina State Representative John Blust opined that he 

“think[s] it’s ridiculous that your anatomy isn’t what governs what restroom you use,” 
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adding that he does not “understand why they have to make way for this .0001 percent of 

the population.” 

219. Debate in both chambers of the North Carolina General Assembly focused 

specifically on reversing the Charlotte Ordinance, with lawmakers in both chambers 

condemning the anti-discrimination protections for LGBT people, including provisions 

protecting transgender individuals’ right to use facilities in accordance with their gender 

identity.  

220. Fewer than 10 hours after it was introduced, H.B. 2 passed both houses. 

Gov. McCrory signed the bill that same night, issuing a signing statement making clear 

once again that H.B. 2 targets transgender people, whose gender identity North Carolina 

disrespects. His signing statement said, “This radical breach of trust and security under 

the false argument of equal access not only impacts the citizens of Charlotte but people 

who come to Charlotte to work, visit or play. This new government regulation defies 

common sense and basic community norms by allowing, for example, a man to use a 

woman’s bathroom, shower or locker room.” H.B. 2 took effect immediately.  

221. Following the enactment of H.B. 2, Gov. McCrory issued Executive Order 

No. 93, dated April 12, 2016. Among other provisions, the order affirmed that “[u]nder 

current law, every multiple occupancy restroom, locker room, or shower facility located 

in a cabinet agency must be designated for and only used by persons based on their 

biological sex,” and that “restrooms, locker rooms, and shower facilities in public 

buildings, including our schools” would be maintained by the State “on the basis of 
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biological sex.” In a press release and video statement accompanying Executive Order 

No. 93, the governor stated that the Executive Order “[m]aintains . . . gender-specific 

restroom and locker room facilities in government buildings and schools.”   

222. Executive Order No. 93 also required that N.C. Gen. Stat. § 143-760 (H.B. 

2, Section 1.3) be interpreted consistent with the following guidance: “[w]hen a private 

entity leases State real property and the property in the lessee’s exclusive possession 

includes multiple occupancy restrooms, locker rooms or other like facilities, the private 

entity will control the signage and use of these facilities.” 

D. H.B. 2 Is Replaced By H.B. 142—Another Law Whose Legislative 
History Establishes That It Was Enacted For The Same Invidious 
Purposes. 

 
223. H.B. 2’s rank discrimination generated an immense public backlash against 

the state. 

a. In July 2016, the National Basketball Association announced that it 

was withdrawing the February 2017 NBA All-Star Game from Charlotte, in protest over 

H.B. 2.  

b. As a result of H.B. 2, the states of California, Connecticut, 

Minnesota, New York, Vermont, and Washington, and numerous cities, including 

Atlanta, Los Angeles, Baltimore, New York City, Portland (Oregon), Salt Lake City, San 

Francisco, Seattle, and, Washington, D.C. barred publicly-funded travel to North 

Carolina.  

Case 1:16-cv-00236-TDS-JEP   Document 207-1   Filed 07/21/17   Page 58 of 104



58 

c. The Associated Press estimated in March 2017 that H.B. 2 cost 

North Carolina over $3.76 billion in total lost economic activity.  

224. Gov. McCrory lost the November 2016 North Carolina gubernatorial 

election to Gov. Cooper.  

225. In a victory speech delivered in early December, then-Governor-Elect 

Cooper announced his intention to secure the repeal of H.B. 2.  

226. Plaintiffs are informed and believe, and on that basis allege, that, even 

before his inauguration, then-Governor-Elect Cooper attempted to negotiate with 

members of the North Carolina General Assembly and the Charlotte City Council to 

effect the repeal of H.B. 2.  

227. On December 19, 2016, without public notice, and as part of an apparent 

deal to secure the repeal of H.B. 2, the Charlotte City Council repealed the non-

discrimination provisions of the Charlotte Ordinance as well as other provisions of city 

law that had been pre-empted by H.B. 2. In a resolution, the Charlotte City Council noted 

that H.B. 2 had “preempted the City’s authority to enact ordinances th[at] prohibit 

discrimination and invalidated the City’s non-discrimination ordinance.”   

228. The Charlotte City Council’s perception that the repeal of the Charlotte 

Ordinance was linked to repeal of H.B. 2 is evident from the face of its December 19, 

2016 enactment, which stated that repeal of the Charlotte Ordinance was made 

conditional on the explicit repeal of H.B. 2: “[S]hould S.L. 2016-3 not be repealed in its 

entirety by December 31, 2016, this ordinance shall not be valid.”   
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229. Following the Charlotte City Council’s vote, then-Governor-Elect Cooper 

issued a statement outlining his understanding of the proposed arrangement: 

Senate Leader Phil Berger and House Speaker Tim Moore assured me that as a 
result of Charlotte’s vote, a special session will be called for Tuesday to repeal HB 
2 in full. I hope they will keep their word to me and with the help of Democrats in 
the legislature, HB 2 will be repealed in full. 
 
230. That same day, Sen. Berger and Speaker Moore issued a joint statement 

that “For months, we’ve said if Charlotte would repeal its bathroom ordinance that 

created the problem, we would take up the repeal of HB2.”   

231. In response to the Charlotte City Council’s repeal bill, Gov. McCrory also 

promised to call a special session of the legislature to repeal H.B. 2, noting that he had 

promised to do so if the Charlotte Ordinance were repealed: “I promised months ago if 

the Charlotte ordinance was repealed I would call our general assembly into special 

session to reconsider existing state legislation passed earlier this year and I’m doing just 

that for this Wednesday.” 

232. Gov. McCrory called a special session of the legislature, to convene on 

December 21, 2016, with the sole purpose of repealing H.B. 2.  

233. In the morning before the special session was convened, in response to 

criticisms that its December 19, 2016 enactment did not sufficiently repeal the Charlotte 

Ordinance, the Charlotte City Council convened to enact a new law that repealed the 

Charlotte Ordinance in its entirety.  

234. On December 21, the North Carolina General Assembly convened in a 

special session with the sole purpose of repealing H.B. 2.  
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235. During the special session, a bill (S.B. 3) was introduced by North Carolina 

State Senator Jeff Jackson that would have repealed H.B. 2, without more. The “clean 

repeal” bill was referred to a committee, where it was never considered. 

236. The legislature subsequently adjourned without repealing H.B. 2. 

237.  Gov. Cooper assumed office on January 1, 2017. 

238. The 2017 regular session of the General Assembly began January 11, 2017. 

239. From the time he assumed office until the present, Gov. Cooper has failed 

to amend or rescind Executive Order No. 93, which was issued by then-Governor 

McCrory.  

240. During the regular legislative session, “clean repeal” bills (H.B. 82 and 

S.B. 84) were again introduced. The bills were referred to committees, where they were 

never considered. 

241. In early 2017, the NCAA began finalizing its selection of venues to host 

college sports championships through the year 2022. North Carolina had submitted 133 

bids for such events. In late March 2017, the NCAA announced that, unless H.B. 2 was 

repealed by March 30, 2017, North Carolina would be ineligible to host any 

championships until 2022. 

242. On March 29, 2017, at approximately 10:30 p.m., leadership from the 

North Carolina General Assembly announced a deal to repeal H.B. 2. About an hour 

later, the text of H.B. 142 was released.  
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243. On March 30, 2017, H.B. 142 was introduced. The Senate, using a process 

sometimes referred to as “gut and amend,” took up an unrelated bill that had already 

passed the House, removed the existing language and replaced it with the text of what is 

now H.B. 142. 

244. The bill was the subject of limited debate as it progressed rapidly through 

the General Assembly, and neither the full House nor the full Senate heard public 

comment before putting the legislation to a vote. H.B. 142 was passed by the Senate at 

approximately 11:30 a.m., and by the House at approximately 1:30 p.m. The House 

approved the bill with a concurrence vote, and no amendments were permitted. By late 

afternoon, the bill was signed by Gov. Cooper. 

245. H.B. 142 was promoted as a repeal of H.B. 2 to attract business back to 

North Carolina but only passed through the General Assembly because, like H.B. 2, it 

continued to discriminate against transgender individuals with respect to the use of 

single-sex, multiple-user facilities, and continued to bar local government protections for 

LGBT people.  

246. Lawmakers made it clear in the press and through their social media that 

H.B. 2’s ban on transgender individuals using restrooms and other single-sex, multiple-

user facilities matching their gender identity remained under H.B. 142: 

a. North Carolina State Senator Joyce Krawiec said, “My primary 

concern is protecting the safety and privacy of women and children 
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in bathrooms, locker rooms and changing facilities. This bill 

maintains those protections.” 

b. North Carolina State Senator Danny Britt said that “[r]epeal of HB2 

does not allow transgender people to use the bathroom of their 

choosing.” He further stated that “[t]here is already a law on the 

books, if you go into a restroom other than that of your biological 

gender, it is second-degree trespassing.”  

c. Speaker Moore said that “House Bill 142 ensures that persons of the 

opposite sex cannot go into designated multi-occupancy restrooms, 

showers and changing rooms by preempting local governments to 

preserve the authority of North Carolina criminal law on trespassing, 

indecent exposure and peeping.” He also stated that H.B. 142 

“accomplishes the same goal [as H.B. 2], but the way it is set up it’s 

much more defensible.” 

d. North Carolina State Representative Brenden Jones opined that, 

under H.B. 142, “the restroom provision of HB2 remains and our 

children will not be forced to share bathrooms with those of the 

opposite sex.” 

e. North Carolina State Representative Chuck McGrady said that, “In 

the days since the passage of HB 142 what I’ve been most often 

asked is whether the bill weakens protections for vulnerable people, 
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like women and children, in bathrooms, locker rooms, and changing 

rooms. No, it does not. The state’s criminal laws are applicable, 

specially [sic] criminal provisions like second degree trespassing, 

indecent exposure and/or peeping.”   

f. North Carolina State Representative Chuck Szoka stated, “I voted 

‘aye’ on 142 because it kept the two most important things from 

HB2 in law, and in my opinion, even stronger.” According to the 

Fayetteville Observer, Szoka also explained that “[t]he reset law tells 

municipalities they don’t have the authority to pass an ordinance 

such as Charlotte’s . . . and it continues to protect the safety and 

privacy of women and children in restrooms and changing rooms.” 

E. H.B. 142, Like H.B. 2 Before It, Harms Transgender People. 

247. H.B. 2 amended North Carolina’s General Statutes to mandate that school 

boards require students to use restrooms and other single-sex, multiple-user facilities in 

accordance with their so-called “biological sex” providing that,  

Local boards of education shall require every multiple occupancy bathroom or 
changing facility that is designated for student use to be designated for and used 
only by students based on their biological sex. 
 
248. H.B. 2 also imposed the same mandate on all executive branch agencies 

(which are expressly defined to include Defendant University of North Carolina), and all 

public agencies, providing that they 

shall require every multiple occupancy bathroom or changing facility to be 
designated for and only used by persons based on their biological sex.  
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249. Each of those provisions defined “biological sex” as follows, 

  
Biological sex. – The physical condition of being male or female, which is stated 
on a person’s birth certificate.  
 
250. Changing the gender marker on one’s birth certificate is not a viable option 

for many transgender people, as every jurisdiction has a different set of often onerous and 

unnecessary requirements for updating the gender listed on a birth certificate, if they 

permit that to be done at all. 

251. For instance, a person born in North Carolina can only update the gender 

marker listed on a North Carolina-issued birth certificate with proof of certain surgeries 

that may not be medically necessary, advisable, or affordable for any given person. 

Meanwhile, a person born in neighboring Tennessee can never change the gender listed 

on a Tennessee-issued birth certificate. 

252. Medical treatment such as the surgery required to update a person’s North 

Carolina birth certificate does not alter a person’s gender, but rather merely brings a 

person’s body into alignment with their gender identity. Gender identity is what governs 

how people live and express their gender regardless of the sex they were assigned at 

birth. 

253. Both the intent and effect of H.B 2 was to target transgender individuals for 

discrimination. H.B. 2’s provisions requiring use of single-sex, multiple-user facilities in 

accordance with the sex stated on an individual’s birth certificate facially targeted 

transgender people through a definition of “biological sex” meant only to exclude 
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transgender individuals from restrooms and locker rooms. In addition, lawmakers made 

clear that H.B. 2 was specifically aimed at transgender people. For example, an FAQ 

released by Gov. McCrory after H.B. 2’s enactment states, “Why did North Carolina pass 

this law in the first place? Answer: The bill was passed after the Charlotte City Council 

voted to impose a regulation requiring businesses to allow a man into a women’s 

restroom, shower, or locker room if they choose.” The Charlotte Ordinance did not do 

that. It only permitted a transgender woman to use a women’s restroom or other multiple-

user facility for women and a transgender man to use a men’s restroom or other multiple-

user facility for men.  

254. Prior to the passage of H.B. 2, it was already illegal for a person to enter a 

restroom or locker room to assault or injure another. Moreover, protecting transgender 

people from discrimination in public accommodations, as has been done in numerous 

states and hundreds of localities, has resulted in no increase in public safety incidents in 

any jurisdiction anywhere in the United States, and including transgender people in 

public life in no way impacts the safety or well-being of non-transgender people. 

255. The painful message of stigma sent by H.B. 2 echoes the dehumanizing 

rhetoric employed by a number of lawmakers, suggesting that transgender people are 

somehow predatory or dangerous to others. To the contrary, it was H.B. 2 that exposed 

transgender people to harassment and potential violence. Transgender people are already 

disproportionately targeted for physical violence and harassment in North Carolina and 

across the country. When a transgender person is forced to disclose their transgender 
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status to strangers, such disclosure puts them at a high risk for violence. H.B. 2’s 

requirement that transgender people be shunted into single-sex, multiple-user spaces that 

do not match their gender identity invaded their privacy and exposed this vulnerable 

population to harassment and potential violence by others. Numerous legislators stated 

that H.B. 142 continues that requirement. 

256. Plaintiffs are informed and believe, and on that basis allege, that, after the 

enactment of H.B. 2, some school officials who had been respecting their students’ 

gender identity without any problem called parents to say that their children would be 

forced out of the single-sex facilities that match their gender identity.  

257. H.B. 2’s broad sweep meant that the same result applied to executive and 

public agencies, including routine places such as libraries, public health centers, airports, 

and the Division of Motor Vehicles, as well as places where people may have turned in 

times of crisis, such as state hospitals, police departments, and courthouses. Transgender 

individuals working in such agencies may not have been able to safely use any restroom 

any longer, threatening their ability to keep their job when H.B. 2 was in effect. 

258. Following the enactment of H.B. 2, Defendant Spellings issued a 

memorandum dated April 5, 2016 to chancellors of constituent UNC schools, including 

UNC-Chapel Hill, UNC-Greensboro, and UNCSA-HS. The memorandum specifically 

stated that “University institutions must require every multiple-occupancy bathroom and 

changing facility to be designated for and used only by persons based on their biological 

sex.” The memorandum included a copy of H.B. 2, which included its definition of 
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“biological sex.” The same memo directed constituent schools to “fully meet their 

obligations under the Act.”   

259. The following week, Defendant Spellings issued public comments 

providing unequivocal guidance that “the University is bound to comply with HB2.” On 

May 9, 2016, on the University of North Carolina’s behalf, Defendant Spellings further 

stated to representatives of the United States Department of Justice that “[H.B. 2] remains 

the law of the State . . . and the University has no independent power to change that legal 

reality.” 

260. H.B. 2’s restroom ban also deterred transgender people from participating 

in the state and local democratic process. It banned them from using the restroom 

consistent with their gender identity when visiting the North Carolina General Assembly, 

petitioning their legislator, or entering any building operated by the legislative branch. It 

likewise banned them from using restrooms consistent with their gender identity when 

visiting the Governor’s mansion, the Governor’s office, or other offices operated by the 

executive branch. It further banned them from using the restroom consistent with their 

gender identity at a city council meeting or at a city council member’s or mayor’s office. 

261. H.B. 2’s harms extended even farther, creating conflicts between state law 

and various federal laws. The conflict with Title IX, for example, put at risk the more 

than $4.5 billion in federal education funding that North Carolina was expected to receive 

in 2016. H.B. 2 also led to potential financial penalties under Executive Orders 11246 

and 13672, which prohibit federal contractors (such as the University of North Carolina) 
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from barring transgender employees from the restrooms consistent with their gender 

identity. In addition, to the extent they complied with H.B. 2, public employers subject to 

Title VII violated the U.S. Equal Employment Opportunity Commission’s decree that 

discriminating against transgender people with respect to restroom use is impermissible 

sex discrimination under that law. Public hospitals that receive federal funding also 

violated Section 1557 of the Affordable Care Act if they complied with H.B. 2.  

262. The enactment of H.B. 2 followed a history of discrimination by decision-

makers against transgender people, including, for example, Gov. McCrory’s participation 

in a Fourth Circuit amicus curiae brief arguing that a transgender student’s request to 

access restrooms in accordance with his gender identity is “radical.”   

263. H.B. 142 provides in part that: 

State agencies, boards, offices, departments, institutions, branches of government, 
including The University of North Carolina and the North Carolina Community 
College System, and political subdivisions of the State, including local boards of 
education, are preempted from regulation of access to multiple occupancy 
restrooms, showers, or changing facilities, except in accordance with an act of the 
General Assembly. 

 
264. No “act of the General Assembly” currently regulates access to restrooms 

and other single-sex, multiple-user facilities.  

265. The intent and effect of this provision of H.B. 142 is to perpetuate H.B. 2’s 

discrimination against transgender people by creating a regulatory vacuum that serves to 

deter transgender individuals from using single-sex, multiple-user restrooms that are 

consistent with their gender identity.  

266. Under H.B. 142, public entities that traditionally regulate restroom, shower, 
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and changing facility use are barred from providing guidance about which facilities 

transgender people are permitted to use or are prohibited from using.  

267. In fact, the plain language of H.B. 142 goes so far as to bar public entities 

from all “regulation of access to multiple occupancy restrooms, showers, or changing 

facilities.” Under the statute’s plain language, even maintaining separate men’s and 

women’s rooms or the posting of any signs restricting use of the facilities to “men” or 

“women” would appear to be unlawful, although, upon information and belief, neither the 

state government nor any operator of a state government building in North Carolina is 

currently enforcing H.B. 142 to that effect. 

268. When considered in light of existing state and local law, the broad and 

vague language of H.B. 142 is designed to deter and effectively does deter transgender 

individuals from restrooms that accord with who they are and indeed from using 

restrooms in public buildings altogether.  

269. The only thing that transgender individuals know with certainty about their 

right to use restrooms in North Carolina public facilities is that no government official 

can assure them that they will not face arrest or other penalty for entering a restroom that 

accords with who they are, and the passage of H.B. 142 was designed to accomplish 

exactly that result.  

270. Even when prompted by Plaintiffs’ counsel, the University of North 

Carolina has refused to state whether under University policy any of the individual 

transgender Plaintiffs who originally filed this lawsuit are permitted to use restrooms or 
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other single-sex, multiple-user facilities consistent with their gender identity or whether 

they will face any penalty for using such facilities.  

271. The legislative intervenors—despite being the individuals who drafted and 

passed H.B. 142—have refused to answer questions designed to clarify whether 

transgender individuals could face any penalty for using restrooms or other single-sex, 

multiple-user facilities consistent with their gender identity.  

272. What is clear is that every state agency, branch of government, or local 

government, including the University of North Carolina and its constituent institutions, is 

expressly forbidden by H.B. 142 from regulating access to restrooms or other single-sex, 

multiple-user facilities, which when combined with the statements of North Carolina 

officials, has the effect of deterring the Plaintiffs who are transgender and other 

transgender individuals from restrooms that accord with their gender, and therefore deter 

them from use of any restrooms in public buildings. 

273. Under H.B. 2, gender designations in restrooms in public buildings and 

other single-sex, multiple-user facilities took on the legal meaning that they permitted 

only individuals based on their “biological sex,” as defined by H.B. 2. That is, under 

H.B. 2, a sign saying “women’s bathroom” meant, in effect, “biological women only”—

and “biological sex” was defined for the purpose of excluding transgender individuals 

from single-sex, multiple-user spaces.  

274. The vacuum purposefully created by H.B. 142 in effect maintains the ban 

of H.B. 2 and encourages discrimination by both government and private entities and 
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individuals. The law offers no guidance to anyone except by implication and makes it 

impossible for a reasonable person who is transgender to know which restroom they can 

legally use. 

275. H.B. 142 also threatens the safety of transgender individuals.  

276. Even before the enactment of H.B. 2 and H.B. 142, transgender individuals 

were already disproportionately subject to harassment and violence, particularly in sex-

separated settings. By falsely portraying transgender individuals as a threat to others and 

denying them the safety that comes from a governing legal authority’s recognition of 

their gender identity and right to legal protections, both H.B. 2 and H.B. 142 heighten the 

risk of violence and harassment against transgender individuals.  

277. Comments by state legislators confirm that H.B. 142’s provision 

preempting regulation of restrooms and other multiple-user facilities was, in fact, 

intended to deter transgender individuals from single-sex facilities that match their 

gender identity. Indeed, as described above, numerous legislators have described 

H.B. 142 as having the effect of leaving Part I of H.B. 2 in place. 

278. The legislative history of H.B. 2 and H.B. 142 demonstrates that the 

purpose of H.B. 142’s provision preempting regulation of restroom and other single-sex, 

multiple-user facilities was to discriminate against transgender individuals. The General 

Assembly intended that H.B. 2’s discriminatory mandate be replaced with a provision 

that continued to discriminate against transgender individuals and mark them as a threat 

Case 1:16-cv-00236-TDS-JEP   Document 207-1   Filed 07/21/17   Page 72 of 104



72 

to the safety and privacy of others—as evidenced by the direct statements by legislators 

and others to that effect, and the fact that the legislature refused to cleanly repeal H.B. 2. 

279. Lawmakers repeatedly made clear that H.B. 2, and now H.B. 142, would be 

enforced through the criminal trespass statute, N.C. Gen. Stat. § 14-159.13, which 

provides that a person “commits the offense of second degree trespass if, without 

authorization, he enters or remains on the premises of another . . . [a]fter he has been 

notified not to enter or remain there by the owner, by a person in charge of the premises, 

by a lawful occupant, or by another authorized person.” That is, the discrimination that 

H.B. 2 invited and encouraged can now result in potential criminal consequences for 

transgender individuals given the permanent legal uncertainty that is created and 

perpetuated by H.B. 142.  

280. Before H.B. 2 and H.B. 142, transgender individuals were capable of 

benefitting from, or advocating for, policies or informal practices at state agencies or 

local governments that protected their rights to use restrooms consistent with their gender 

identity. H.B. 142 bars such policies or assurances.  

281. Before H.B. 2, an ordinance prohibiting discrimination on the basis of 

gender identity or gender expression could be interpreted to require that transgender 

individuals be guaranteed access to restrooms consistent with their gender identity. 

While, under H.B. 142, state agencies and local governments may enact such anti-

discrimination policies with regard to their own employees or students, such policies 

automatically contain an exclusion under H.B. 142 to the extent that they would apply to 
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restrooms or other single-sex, multiple-user facilities. This undermines the entire concept 

of anti-discrimination protections based on gender identity or expression, in the same 

way that it would undermine protections based on sexual orientation to permit 

discrimination in access to marriage. 

282. Plaintiffs’ own experiences demonstrate the harm of this perpetual legal 

uncertainty. Plaintiffs understandably experience fear, anxiety, and physical symptoms 

when they are unable to safely use the restroom—as when, e.g., Mr. Carcaño is required 

to travel to other state agencies such as the North Carolina Department of Health and 

Human Services as part of his job. He cannot ask which restroom to use for fear of being 

outed as transgender but runs the risk of arrest or other penalty if he is perceived to be 

transgender and in the “wrong” restroom—which under the current state of the law could 

be in either restroom. This causes him to delay or even avoid restroom use altogether, 

which can lead to severe health consequences. 

F. H.B. 2 and H.B. 142 Harm Lesbian, Gay, and Bisexual Individuals, as 
well as Transgender Individuals. 
 

283. H.B. 2 disproportionately burdened lesbian, gay, and bisexual individuals, 

as well as transgender individuals, by stripping them of or barring them from obtaining 

anti-discrimination projections under local law. H.B. 2 took aim at the Charlotte 

Ordinance in a section providing,    

The General Assembly declares that the regulation of discriminatory practices in 
employment is properly an issue of general, statewide concern, such that this 
Article and other applicable provisions of the General Statutes supersede and 
preempt any ordinance, regulation, resolution, or policy adopted or imposed by a 
unit of local government or other political subdivision of the State that regulates or 
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imposes any requirement upon an employer pertaining to the regulation of 
discriminatory practices in employment, except such regulations applicable to 
personnel employed by that body that are not otherwise in conflict with State law. 
 
284. Following the enactment of H.B. 2, the City Attorney of the City of 

Charlotte issued a memorandum dated April 1, 2016 to the Mayor and City Council of 

the City of Charlotte, regarding the effect of H.B. 2 on the Charlotte Ordinance and other 

city laws or policies. The memorandum noted that H.B. 2 “invalidates . . . the February 

22 amendments to the public accommodations ordinance,” and concluded that “[d]ue to 

the preemption described above, the Community Relations Committee can no longer 

receive, investigate, and conciliate complaints for violations of the public 

accommodations ordinance.”   

285. H.B. 2 stripped lesbian, gay, and bisexual individuals of anti-discrimination 

protections in Charlotte, because no such sexual orientation anti-discrimination 

protections exist in state law. The preemptive effect of this section did not fall equally on 

all North Carolinians, however.   

286. Recognizing that North Carolina law had no statewide public 

accommodations protection of any kind except for people with disabilities, H.B. 2 

actually enacted a new public accommodations statute—so that the other groups whose 

protections also would have been preempted under the Charlotte Ordinance were spared 

that result. The new public accommodations statute prohibits discrimination based on 

“race, religion, color, national origin, or biological sex”—omitting the sexual orientation 
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(as well as the gender identity and gender expression) protections that had been included 

in the Charlotte Ordinance. 

287. Even prior to H.B. 2, the North Carolina legislature has a history of targeted 

discrimination toward lesbian, gay, and bisexual people. For example, the legislature 

approved and referred to voters a constitutional amendment barring access to marriage 

for same-sex couples. Legislative leaders also intervened in litigation challenging the 

constitutionality of the exclusion of same-sex couples from marriage pursuant to a statute 

authorizing them to act on behalf of the General Assembly. In 2015, the legislature also 

passed a bill that allows county magistrates to recuse themselves from performing civil 

marriages.  

288. The preemptive effect of H.B. 2 also harmed transgender people. While the 

Charlotte Ordinance had prohibited discrimination based on sex, gender identity, and 

gender expression, the new public accommodations statute restricted its protections 

solely to “biological sex,” which is defined in an effort to deliberately exclude 

transgender people from protection.  

289. Like H.B. 2, H.B. 142 intentionally targets and disproportionately burdens 

lesbian, gay, and bisexual individuals, as well as transgender individuals, by continuing 

to strip them of or bar them from obtaining anti-discrimination projections under local 

law. H.B. 142 does so through its provision stating, 

No local government in this State may enact or amend an ordinance regulating 
private employment practices or regulating public accommodations. 
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290. Under the terms of H.B. 142, its provision preempting local non-

discrimination ordinances expires “on December 1, 2020.”   

291. As with H.B. 2’s preemption provision, the preemptive effect of H.B. 142 

does not fall equally on all North Carolinians. Rather, the law’s intent to burden and 

stigmatize LGBT individuals for a legal disability is evident not only from the statute’s 

legislative history, but also from the fact that H.B. 142 does not purport to preempt all 

local non-discrimination ordinances. Rather, H.B. 142 prevents only the passage of new 

non-discrimination ordinances, until December 1, 2020.  

292. Pre-existing local non-discrimination ordinances covering prohibited 

grounds of discrimination such as race, sex, or religion continue to be valid under 

H.B. 142. For example, the day that H.B. 142 was passed, the City of Charlotte issued a 

statement emphasizing that H.B. 142 “reinstates Charlotte’s non-discrimination ordinance 

as it read prior to [the Charlotte Ordinance],” thus once again outlawing discrimination 

based on “race, color, religion, national origin, or sex.”   

293. The effect of H.B. 142 is thus that no protections in public accommodations 

or private employment based on sexual orientation, gender identity, or gender expression 

exist in either state or local law in North Carolina, while protections based on other 

categories (including categories that may not be explicitly protected in state or federal 

law) are maintained and permitted in many parts of the state.  

294. That the preemption of local non-discrimination ordinances in H.B. 142 is a 

pretext for discrimination against LGBT individuals is evident from the fact that the state 
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cannot seriously articulate an interest in uniform state-wide application of discrimination 

law. That is so because (1) with the repeal of H.B. 2, there are no longer any statewide 

public accommodations protections of any kind except for people with disabilities; (2) as 

described above, H.B. 142 leaves in place pre-existing local government non-

discrimination ordinances; (3) H.B. 142 does not preempt local governments, school 

boards, universities, or other state agencies or branches of government from enacting 

non-discrimination rules or regulations with regard to their own employees, or with 

respect to the services that they provide to citizens; (4) H.B. 142’s “preemption” is 

specifically designed to end in December 2020. In addition, there is no greater need for 

statewide uniformity with respect to antidiscrimination laws than there is with respect to 

numerous other laws as to which North Carolina does not prohibit local regulation and as 

to which there are significant differences in regulations of conduct among different parts 

of the state—such as, for example, local sales tax laws. 

G. If The Repeal of H.B. 2 Is Found Inseverable From The 
Unconstitutional Provisions Of H.B. 142, H.B. 2 Will Once Again 
Harm LGBT Individuals. 

 
295. If this Court were to conclude that (1) one or more provisions of H.B. 142 

are unconstitutional or violate federal law and (2) the provision of H.B. 142 repealing 

H.B. 2 is not severable from H.B. 142’s unlawful provisions, then the effect of its ruling 

may be to restore H.B. 2 to legal operation.  

296. If H.B. 2 were restored to legal operation, the discrimination and 

stigmatization that it inflicted on LGBT individuals through its provisions relating to 
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single-sex, multiple-user facilities and preemption of local non-discrimination ordinances 

would again be imposed upon LGBT individuals, including Plaintiffs.  

CLAIMS FOR RELIEF 

COUNT I 
 

Deprivation of Substantive Due Process 
(Part II of H.B. 142)  

 
U.S. Const. Amend. XIV 

 
Plaintiffs Carcaño, McGarry, Schafer, Goss, and ACLU of NC 

against Defendants Cooper, Spellings, Stein, Sanders, Cohen, and Trogdon  
 

297. Plaintiffs incorporate paragraphs 1 through 296 as though fully set forth 

herein. 

298. As used in this Count, references to H.B. 142 (or Part II thereof) include 

not only H.B 142 (or Part II thereof) standing alone, but also H.B. 142 (or Part II thereof) 

acting or operating in conjunction with any other “act of the General Assembly,” 

including but not limited to N.C. Gen. Stat. § 14-159.13. 

299. Count I is asserted by Plaintiffs Carcaño, McGarry, Schafer, Goss, and 

ACLU of NC against Defendants Cooper, Spellings, Stein, Sanders, Cohen, and Trogdon.  

300. Plaintiffs state this cause of action against Defendants Cooper, Spellings, 

Stein, Sanders, Cohen, and Trogdon in their official capacities for purposes of seeking 

declaratory and injunctive relief, and challenge H.B. 142 both facially and as applied to 

Plaintiffs Carcaño, McGarry, Schafer, Goss, and ACLU of NC. 
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301. The Due Process Clause of the Fourteenth Amendment, enforceable 

pursuant to 42 U.S.C. § 1983, places limitations on state action that deprives individuals 

of life, liberty, or property.  

A. Void for Vagueness  
 

302. Substantive protections of the Fourteenth Amendment’s Due Process 

Clause require that civil and criminal statutes must be articulated with sufficient 

definiteness that (1) ordinary persons may understand what conduct is prohibited, and (2) 

the statutes do not encourage arbitrary and discriminatory enforcement. 

303. H.B. 142 purposefully creates and perpetuates a ban on restroom regulation 

and use but provides no guidance on what conduct may be subject to criminal or other 

penalty.  

304. Under H.B. 142, local governments, school boards, public universities, and 

other state agencies or branches of government are forbidden from regulating access to 

restrooms or other single-sex, multiple-user facilities “except in accordance with an act of 

the General Assembly.”   

305. No “act of the General Assembly,” however, currently provides clarity 

regarding whether transgender individuals will be subject to criminal or other penalty if 

they use restrooms and other single-sex, multiple-user facilities, or currently empowers 

local governments, school boards, public universities, and other state agencies or 

branches of government to provide such clarity or to otherwise regulate “access to 

multiple occupancy restrooms, showers, or changing facilities.” 
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306. North Carolina law, however, does provide that a person “commits the 

offense of second degree trespass if, without authorization, he enters or remains on the 

premises of another . . . [a]fter he has been notified not to enter or remain there by the 

owner, by a person in charge of the premises, by a lawful occupant, or by another 

authorized person.” N.C. Gen. Stat. § 14-159.13. 

307. H.B. 142 provides no way for transgender individuals to determine what 

conduct may be subject to criminal or other penalty. Indeed, H.B. 142’s proscription on 

“regulation of access to multiple occupancy restrooms, showers, or changing facilities, 

except in accordance with an act of the General Assembly” specifically bars the local 

governments, school boards, public universities, and other state agencies or branches of 

government in charge of restrooms or other single-sex, multiple-user facilities—the 

entities to whom transgender individuals might turn for such clarity—from providing any 

guidance regarding whether transgender individuals will be penalized for using particular 

restrooms or other single-sex, multiple-user, facilities in public buildings.  

308. H.B. 142 encourages arbitrary and discriminatory enforcement against 

transgender individuals—including discrimination by private individuals. This is 

particularly so in light of (1) H.B. 2’s discriminatory mandate—previously applicable 

statewide—which required that transgender individuals use facilities consistent with their 

so-called “biological sex,” (2) the statements by lawmakers that H.B. 142 preserves 

H.B. 2’s discriminatory mandate, and (3) the fact that, as a matter of practice, most 

restrooms in public buildings and other single-sex, multiple-user facilities continue to be 
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designated for a particular gender.  

B. Substantive Due Process  
 

309. Substantive protections of the Fourteenth Amendment’s Due Process 

Clause provide that the state may not deprive individuals of life, liberty, or property in a 

manner that is arbitrary and capricious or that lacks a rational basis, or through means 

that are insufficiently related to the ends of the law. 

310. As set forth above, H.B. 142 purposefully creates and perpetuates a 

permanent state of legal uncertainty regarding whether transgender individuals are 

subject to criminal or other penalty if they use restrooms and other single-sex, multiple-

user facilities, by (1) failing to provide any clarity or guidance under state law, and (2) 

forbidding local governments, school boards, universities, and other state agencies from 

providing such clarity or guidance.  

311. H.B. 142 is inherently arbitrary and capricious in that—by creating a 

permanent state of legal uncertainty regarding whether transgender individuals are 

subject to criminal or other penalty if they use restrooms and other single-sex, multiple-

user facilities—it mandates arbitrary and capricious treatment with respect to access to 

restrooms and other single-sex, multiple-user facilities.  

312. The creation of a permanent state of legal uncertainty such as the one 

perpetuated by H.B. 142 cannot be justified by any state interest. H.B. 142 is not 

narrowly tailored or the least restrictive alternative for promoting a compelling state 

interest, nor is it even rationally related to any legitimate state interest. 
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COUNT II 
 

Deprivation of Equal Protection 
(Parts II, III, and IV of H.B. 142) 

 
U.S. Const. Amend. XIV 

 
313. Plaintiffs incorporate paragraphs 1 through 312 as though fully set forth 

herein. 

314. Plaintiffs state this cause of action against Defendants Cooper, Spellings, 

Stein, Sanders, Cohen, and Trogdon in their official capacities for purposes of seeking 

declaratory and injunctive relief, and challenge H.B. 142 both facially and as applied to 

Plaintiffs. 

315. The Equal Protection Clause of the Fourteenth Amendment, enforceable 

pursuant to 42 U.S.C. § 1983, provides that no state shall “deny to any person within its 

jurisdiction the equal protection of the laws.”  U.S. Const. amend. XIV, § 1. 

A.  Discrimination Based on Sex and Transgender Status in Preemption of 
Local Ordinances Regulating Access to Restrooms or Other Single-Sex, 
Multiple-User Facilities (Part II of H.B. 142) 
 

316. Section A of Count II is asserted by Plaintiffs Carcaño, McGarry, Schafer, 

Goss, and ACLU of NC against Defendants Cooper, Spellings, Stein, Sanders, Cohen, 

and Trogdon.  

317. Under the Equal Protection Clause of the Fourteenth Amendment, 

discrimination based on sex is presumptively unconstitutional and subject to strict or at 

least heightened scrutiny.  
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318. Discrimination on the basis of sex includes, but is not limited to, 

discrimination based on sexual orientation, gender nonconformity, gender identity, 

transgender status, and gender transition. 

319. Under the Equal Protection Clause of the Fourteenth Amendment, 

discrimination based on transgender status is presumptively unconstitutional and subject 

to heightened scrutiny.  

320. H.B. 142 was motivated by an intent to treat transgender people differently, 

and worse, than other people, including by (1) stripping them of the benefits of any 

policies or practices in place at any local government, school board, public university, 

and other state agency or branch of government that would guarantee them the right to 

access restrooms or other single-sex, multiple-user facilities consistent with their gender 

identity, and by (2) precluding any local government, school board, public university, and 

other state agency or branch of government from “regulation of access to multiple 

occupancy restrooms, showers, or changing facilities.”   

321. H.B. 142 was enacted for the purpose of disadvantaging transgender people 

and is based on animus against transgender people. H.B. 142 was also enacted because 

of, and not in spite of, its adverse treatment of transgender people. 

322. Any justification for H.B. 142’s enactment, including a purported 

governmental interest in consistent statewide obligations, is pretext for discrimination 

and did not reflect the actual motivations for H.B. 142. Indeed, bills that would have 
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cleanly repealed H.B. 2 were rejected precisely because they were considered 

insufficiently discriminatory against transgender individuals.    

323. By preventing transgender individuals from advocating before local 

governments, school boards, universities, or other state agencies or branches of 

government for guaranteed access to restrooms or other single-user, multiple-user 

facilities, H.B. 142 imposes a different and more burdensome political process on 

transgender people than on non-transgender people, who (1) benefitted from the 

discriminatory regime under H.B. 2, (2) continue to benefit from the practical reality that 

most restrooms and other single-sex, multiple-user facilities are marked with gendered 

signs, and (3) are not burdened by the permanent state of legal uncertainty created and 

perpetuated by H.B. 142. H.B. 142 accordingly places a special burden on transgender 

people within the governmental process with an intent to injure that minority group.  

324. H.B. 142 deprives transgender people of their right to equal dignity, liberty, 

and autonomy by continuing to brand them as second-class citizens. 

325. H.B. 142’s discrimination against transgender people based on sex and 

transgender status denies them the equal protection of the laws, in violation of the Equal 

Protection Clause of the Fourteenth Amendment.  

B.  Discrimination Based on Sex, Transgender Status, and Sexual 
Orientation in Preemption of Local Non-Discrimination Protections 
(Parts III and IV of H.B. 142) 
 

326. Section B of Count II is asserted by Plaintiffs Carcaño, McGarry, Schafer, 

Goss, Gilmore, Harper, and ACLU of NC against Defendants Cooper and Stein. 
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327. Under the Equal Protection Clause of the Fourteenth Amendment, 

discrimination based on sex, discrimination based on sexual orientation, and 

discrimination based on transgender status are presumptively unconstitutional and subject 

to strict or at least heightened scrutiny. 

328. H.B. 142 deprives LGBT people of protections against discrimination 

based on sexual orientation, gender identity, gender expression, and transgender status. 

329. H.B. 142 was motivated by an intent to treat LGBT people differently, and 

worse, than other people, including by precluding any local government from taking 

action to protect LGBT people against discrimination in private employment or places of 

public accommodation.  

330. H.B. 142 was enacted for the purpose of disadvantaging LGBT people and 

is based on animus against LGBT people. H.B. 142 was also enacted because of, and not 

in spite of, its adverse treatment of LGBT people. This is underscored by the fact that any 

deal to repeal H.B. 2 was explicitly premised on a prior repeal of the Charlotte 

Ordinance—a law specifically designed to protect individuals from discrimination based 

on sexual orientation and gender identity. 

331. Any justification for H.B. 142’s enactment, including a purported 

governmental interest in consistent statewide obligations, is pretext for discrimination 

and did not reflect the actual motivations for the bill. Indeed, the government cannot 

assert an interest in consistent statewide obligations given that (1) H.B. 142 in fact leaves 

in place local government non-discrimination ordinances that were enacted prior to the 
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passage of H.B. 2 (to the extent not otherwise repealed), and cities have announced their 

intent to continue enforcing them; (2) H.B. 142 does not preempt local governments, 

school boards, universities, or other state agencies or branches of government from 

enacting non-discrimination rules or regulations with regard to their own employees or 

students, or with respect to the services that they provide to citizens; (3) H.B. 142’s 

“preemption” is specified to end in December 2020. In addition, there is no greater need 

for statewide uniformity with respect to antidiscrimination laws than there is with respect 

to numerous other laws as to which North Carolina does not prohibit local regulation and 

as to which there are significant differences in regulations of conduct among different 

parts of the state—such as, for example, local sales tax laws. 

332. By blocking anti-discrimination protections for LGBT people at the local 

level, H.B. 142 imposes a different and more burdensome political process on LGBT 

people than on non-LGBT people who have state protection against identity-based 

discrimination. H.B. 142 accordingly places a special burden on LGBT people within the 

governmental process with an intent to injure that minority group.  

333. H.B. 142 deprives LGBT people of their right to equal dignity, liberty, and 

autonomy by branding them as second-class citizens. 

334. H.B. 142’s discrimination against LGBT people based on sex, sexual 

orientation, and transgender status denies them the equal protection of the laws, in 

violation of the Equal Protection Clause of the Fourteenth Amendment. 
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C. Discrimination Based on Transgender Status Warrants Strict or At 
Least Heightened Scrutiny 
 

335. Transgender people have suffered a long history of extreme discrimination 

in North Carolina and across the country, and continue to suffer such discrimination to 

this day. 

336. Transgender people are a discrete and insular group and lack the political 

power to protect their rights through the legislative process. Transgender people have 

largely been unable to secure explicit local, state, and federal protections to protect them 

against discrimination.  

337. A person’s gender identity or transgender status bears no relation to a 

person’s ability to contribute to society. 

338. Gender identity is a core, defining trait and is so fundamental to one’s 

identity and conscience that a person cannot be required to abandon it as a condition of 

equal treatment. 

339. Gender identity generally is fixed at an early age and highly resistant to 

change through intervention. 

D. Discrimination Based on Sexual Orientation Warrants Strict or At 
Least Heightened Scrutiny 
 

340. Lesbian, gay, and bisexual people have suffered a long history of extreme 

discrimination in North Carolina and across the country, and continue to suffer such 

discrimination to this day. 
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341. Lesbian, gay, and bisexual people are a discrete and insular group and lack 

the political power to protect their rights through the legislative process. Lesbian, gay, 

and bisexual people have largely been unable to secure explicit local, state, and federal 

protections to protect them against discrimination. 

342. A person’s sexual orientation bears no relation to a person’s ability to 

contribute to society. 

343. Sexual orientation is a core, defining trait and is so fundamental to one’s 

identity and conscience that a person cannot be required to abandon it as a condition of 

equal treatment. 

344. Sexual orientation generally is fixed at an early age and highly resistant to 

change through intervention. 

COUNT III 
 

Deprivation of Equal Protection 
(H.B. 2) 

 
U.S. Const. Amend. XIV 

 
345. Plaintiffs incorporate paragraphs 1 through 344 as though fully set forth 

herein. 

346. Plaintiffs plead this Count solely in the event that this Court finds that (1) 

one or more provisions of H.B. 142 are unlawful and (2) the provision of H.B. 142 

repealing H.B. 2 is not severable from H.B. 142’s unlawful provisions. 
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347. Plaintiffs state this cause of action against certain Defendants in their 

official capacities for purposes of seeking declaratory and injunctive relief, and challenge 

H.B. 2 both facially and as applied to them. 

A. Discrimination Based on Sex and Transgender Status in Single-Sex 
Restrooms and Facilities (H.B. 2, Part I) 

 
348. Section A of Count III is asserted by Plaintiffs Carcaño, McGarry, Schafer, 

Goss, and ACLU of NC against Defendants Cooper, Spellings, Sanders, Cohen, and 

Trogdon. 

349. Under the Equal Protection Clause of the Fourteenth Amendment, 

discrimination based on sex is presumptively unconstitutional and subject to heightened 

scrutiny. 

350. H.B. 2 discriminated against transgender people on the basis of sex and 

would again do so if the repeal of H.B. 2 were to be found inseverable from the unlawful 

provisions of H.B. 142. 

351. Discrimination based on sex includes, but is not limited to, discrimination 

based on gender nonconformity, gender identity, transgender status, and gender 

transition.  

352. H.B. 2 facially classifies people based on sex, gender identity, and 

transgender status. 

353. Under the Equal Protection Clause of the Fourteenth Amendment, 

discrimination based on transgender status is presumptively unconstitutional and subject 

to strict or at least heightened scrutiny. 
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354. H.B. 2 treated transgender people differently than non-transgender people 

who are similarly situated and would again do so if the repeal of H.B. 2 were to be found 

inseverable from the unlawful provisions of H.B. 142. 

355. Under H.B. 2, non-transgender people were able to access restrooms and 

other single-sex, multiple-user facilities consistent with their gender identity, but 

transgender people were banned from restrooms and other single-sex, multiple-user 

facilities consistent with their gender identity. 

356. H.B. 2 discriminated against transgender people based on gender 

nonconformity and would again do so if the repeal of H.B. 2 were to be found inseverable 

from the unlawful provisions of H.B. 142. For example, although Mr. Carcaño and Mr. 

McGarry are men, are perceived as men in public, and have had medical treatment to 

bring their bodies into alignment with their male gender identities, they have birth 

certificates with female gender markers that do not conform to H.B. 2’s expectations for 

men. Furthermore, if transgender men such as Mr. Carcaño and Mr. McGarry had been 

assigned male at birth, they would not be banned by H.B. 2 from the restrooms and other 

single-sex, multiple-user facilities consistent with their gender identity. The same is true 

for Ms. Schafer, who is a young woman, is perceived as a woman in public, and has had 

medical treatment to bring her body into alignment with her gender but has a birth 

certificate that classifies her as male and therefore does not conform to H.B. 2’s 

expectations for women. Had Ms. Schafer been assigned female at birth, she would not 
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be banned by H.B. 2 from restrooms and other single-sex, multiple-user facilities 

designated for women and girls.  

357. No person has any control over the sex that person is assigned at birth. In 

fact, when a person is born with characteristics associated with both male and female 

infants, the appropriate course is to assign sex based on likely gender identity and to later 

re-assign sex based on gender identity once it is known if it conflicts with the original sex 

assignment.  

358. H.B. 2’s discrimination against transgender people based on sex and 

transgender status is not substantially related to any compelling or important government 

interest. Indeed, it is not even rationally related to any legitimate government interest. 

359. H.B. 2 endangers the safety, privacy, security, and well-being of 

transgender individuals. For example, if a transgender young woman like Ms. Schafer 

were to use the restroom designated for men and boys, she likely would be harassed and 

might be assaulted by men or boys who believed that she should not be in that restroom. 

Similarly, if a transgender man like Mr. Carcaño or Mr. Payton were to use the women’s 

restroom, he likely would be harassed and might be assaulted by women who believe he 

should not be in the women’s restroom. 

360. H.B. 2 does not promote the safety, privacy, security, or well-being of non-

transgender people. 

361. H.B. 2 deprives transgender people of their right to equal dignity, liberty, 

and autonomy by branding them as second-class citizens. 
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362. H.B. 2’s discrimination against transgender people denies them the equal 

protection of the laws, in violation of the Equal Protection Clause of the Fourteenth 

Amendment. 

B.  Discrimination Based on Sex, Transgender Status, and Sexual 
Orientation in Preemption of Local Non-Discrimination Protections 
(H.B. 2, Part II, Sections 2.2 & 2.3; H.B. 2, Part III) 
 

363. Section B of Count III is asserted by Plaintiffs Carcaño, McGarry, Schafer, 

Goss, Gilmore, Harper, and ACLU of NC against Defendants Cooper and Stein.   

364. Under the Equal Protection Clause of the Fourteenth Amendment, 

discrimination based on sex, discrimination based on sexual orientation, and 

discrimination based on transgender status are presumptively unconstitutional and subject 

to strict or at least heightened scrutiny. 

365. H.B. 2 deprived LGBT people of protections against discrimination based 

on sexual orientation, gender identity, and gender expression and—if the repeal of H.B. 2 

were to be found inseverable from the other provisions of H.B. 142—would again do so.  

366. H.B. 2 was motivated by an intent to treat LGBT people differently, and 

worse, than other people, including by stripping them of the protections afforded by the 

Charlotte Ordinance and precluding any local government from taking action to protect 

LGBT people against discrimination.  

367. H.B. 2 was enacted for the purpose of disadvantaging LGBT people and is 

based on animus against LGBT people. H.B. 2 was also enacted because of, and not in 

spite of, its adverse treatment of LGBT people. 
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368. The justifications cited in H.B. 2 for its enactment, including a purported 

governmental interest in consistent statewide obligations, are pretext for discrimination 

and did not reflect the actual motivations for the bill. For example, proposals to add 

sexual orientation and gender identity and expression protections to the statewide public 

accommodations law were rejected. 

369. By blocking anti-discrimination protections for LGBT people at the local 

level, H.B. 2 imposes a different and more burdensome political process on LGBT people 

than on non-LGBT people who have state protection against identity-based 

discrimination. H.B. 2 accordingly places a special burden on LGBT people within the 

governmental process with an intent to injure that minority group.  

370. H.B. 2 deprives LGBT people of their right to equal dignity, liberty, and 

autonomy by branding them as second-class citizens. 

371. H.B. 2’s discrimination against LGBT people based on sex, transgender 

status, and sexual orientation denies them the equal protection of the laws, in violation of 

the Equal Protection Clause of the Fourteenth Amendment. 
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COUNT IV 
 

Violation of Right to Privacy 
(H.B. 2) 

 
U.S. Const. Amend. XIV 

 
Plaintiffs Carcaño, McGarry, Schafer, Goss, and ACLU of NC 

against Defendants Cooper, Spellings, Stein, Sanders, Cohen, and Trogdon 
 

372. Plaintiffs incorporate paragraphs 1 through 371 as though fully set forth 

herein. 

373. Plaintiffs Carcaño, McGarry, Schafer, Goss, and ACLU of NC plead this 

Count against Defendants Cooper, Spellings, Stein, Sanders, Cohen, and Trogdon solely 

in the event that this Court finds that (1) one or more provisions of H.B. 142 are 

unconstitutional or violate federal law and (2) that the provisions of H.B. 142—including 

its provisions purporting to repeal H.B. 2—are not severable.  

374.  Plaintiffs state this cause of action against Defendants Cooper, Stein, 

Spellings, Sanders, Cohen, and Trogdon in their official capacities for purposes of 

seeking declaratory and injunctive relief, and challenge H.B. 2 both facially and as 

applied to them. 

375. The Due Process Clause of the Fourteenth Amendment places limitations 

on state action that deprives individuals of life, liberty, or property.  

376. Substantive protections of the Due Process Clause include the right to avoid 

disclosure of sensitive, personal information.  
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377. There is a fundamental right of privacy in preventing the release of, and in 

deciding in what circumstances to release: (1) personal information of which the release 

could subject them to bodily harm; and (2) information of a highly personal and intimate 

nature.  

378. H.B. 2 required the disclosure of highly personal information regarding 

transgender people to each person who sees them using a restroom or other facility 

inconsistent with their gender identity or gender expression, and—if the repeal of H.B. 2 

were to be found inseverable from the other provisions of H.B. 142—would again do so. 

This disclosure places them at risk of bodily harm.  

379. There is no compelling state interest that is furthered by H.B. 2, nor is 

H.B. 2 narrowly tailored or the least restrictive alternative for promoting a state interest. 

H.B. 2 is not even rationally related to a legitimate state interest. 

380. In addition, the privacy interests of transgender people that are invaded 

outweigh any purported interest the government could assert.  

COUNT V 
 

Violation of Liberty and Autonomy in the 
Right to Refuse Unwanted Medical Treatment 

(H.B. 2) 
 

U.S. Const. Amend. XIV 
 

Plaintiffs Carcaño, McGarry, Schafer, Goss, and ACLU of NC 
against Defendants Cooper, Spellings, Stein, Sanders, Cohen, and Trogdon  

 
381. Plaintiffs incorporate paragraphs 1 through 380 as though fully set forth 

herein. 
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382. Plaintiffs Carcaño, McGarry, Schafer, Goss, and ACLU of NC re-plead this 

Count against Defendants Cooper, Spellings, Stein, Sanders, Cohen, and Trogdon solely 

in the event that this Court finds that (1) one or more provisions of H.B. 142 are 

unconstitutional or violate federal law and (2) the provision of H.B. 142 repealing H.B. 2 

is not severable from H.B. 142’s unlawful provisions.  

383. Plaintiffs state this cause of action against Defendants Cooper, Stein, 

Spellings, Sanders, Cohen, and Trogdon in their official capacities for purposes of 

seeking declaratory and injunctive relief, and challenge H.B. 2 both facially and as 

applied to them. 

384. The Fourteenth Amendment’s Due Process Clause protects individuals’ 

substantive rights to be free to make certain private decisions without unjustified 

governmental intrusion. 

385. The right to make certain private decisions without unjustified 

governmental intrusion includes the right to refuse unwanted medical treatment. 

386. H.B. 2 forced transgender people to undergo medical procedures that may 

not be medically appropriate or available in order to access facilities consistent with their 

gender identity and would again do so if the repeal of H.B. 2 were to be found 

inseverable from the unlawful provisions of H.B. 142. 

387. Not all transgender individuals undergo gender confirmation surgery. For 

some, the surgery is not medically necessary, while for others it is medically dangerous 

or impossible. For example, because medical treatment for gender dysphoria is 
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individualized, hormone treatment may be sufficient to manage the distress associated 

with gender dysphoria for some individuals. Surgery may be medically necessary for 

others who do not have health insurance coverage for it and cannot afford to pay for the 

surgery out-of-pocket.  

388. Some states require proof of surgery before they will allow the gender 

marker on a birth certificate to be changed. For those born in North Carolina, state law 

(specifically N.C. Gen. Stat. § 130A-11B) requires proof of “sex reassignment surgery.”   

389. For example, Ms. Schafer was not able to amend her New Jersey birth 

certificate to accurately reflect her gender because surgery has not been medically 

necessary for her (indeed, such surgery is generally not available to individuals under 

18). Accordingly, H.B. 2 banned her from accessing restrooms and other facilities 

consistent with her gender identity and would again do so if the repeal of H.B. 2 were to 

be found inseverable from the unlawful provisions of H.B. 142.  

390. There is no compelling state interest that is furthered by H.B. 2, nor is 

H.B. 2 narrowly tailored or the least restrictive alternative for promoting a state interest. 

H.B. 2 is not even rationally related to a legitimate state interest. 
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COUNT VI 
 

Violation of Title IX 
(H.B. 142 and H.B. 2) 

 
20 U.S.C. § 1681, et seq. 

 
Plaintiffs Carcaño, McGarry, Schafer, and ACLU of NC 

against Defendant University of North Carolina 
 

391. Plaintiffs incorporate paragraphs 1 through 390 as though fully set forth 

herein. 

392. Title IX provides that “[n]o person in the United States shall, on the basis 

of sex, be excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any education program or activity receiving Federal financial 

assistance.”   

393. Under Title IX, discrimination “on the basis of sex” includes discrimination 

on the basis of gender nonconformity, gender identity, transgender status, and gender 

transition. 

394. Defendant University of North Carolina is an education program receiving 

federal financial assistance. 

395. By failing to ensure that Mr. Carcaño—a transgender man—may use 

restrooms and changing facilities consistent with his gender identity without fear of 

penalty, Defendant University of North Carolina excludes Mr. Carcaño from participation 

in, denies him the benefits of, and subjects him to discrimination in educational programs 

and activities at Defendant’s constituent campus, UNC-Chapel Hill, “on the basis of sex,” 
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which violates Mr. Carcaño’s rights under Title IX of the Education Amendments of 

1972, 20 U.S.C. § 1681, et seq. 

396. By failing to ensure that Mr. McGarry—a transgender man—may use 

restrooms and changing facilities consistent with his gender identity without fear of 

penalty, Defendant University of North Carolina excludes Mr. McGarry from 

participation in, denies him the benefits of, and subjects him to discrimination in 

educational programs and activities at Defendant’s constituent campus, UNC-

Greensboro, “on the basis of sex,” which violates Mr. McGarry’s rights under Title IX of 

the Education Amendments of 1972, 20 U.S.C. § 1681, et seq. 

397. By failing to ensure that Ms. Schafer—a transgender woman—may use 

restrooms and changing facilities consistent with her gender identity without fear of 

penalty, Defendant University of North Carolina excluded Ms. Schafer from participation 

in, denied her the benefits of, and subjected her to discrimination in educational programs 

and activities at Defendant’s constituent campus, UNCSA-HS, “on the basis of sex,” 

which violated Ms. Schafer’s rights under Title IX of the Education Amendments of 

1972, 20 U.S.C. § 1681, et seq. 

398. By failing to ensure that transgender members of the ACLU of NC, who 

attend school or work at constituent campuses of Defendant University of North 

Carolina, may use restrooms and changing facilities consistent with their gender identity 

without fear of penalty, Defendant University of North Carolina excludes transgender 

members of the ACLU of NC from participation in, denies them the benefits of, and 
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subjects them to discrimination in educational programs and activities “on the basis of 

sex,” which violates ACLU of NC members’ rights under Title IX of the Education 

Amendments of 1972, 20 U.S.C. § 1681, et seq. 

COUNT VII 
 

Violation of Title VII 
(H.B. 142 and H.B. 2) 

 
42 U.S.C. § 2000e, et seq. 

 
Plaintiff Carcaño 

against Defendant University of North Carolina 
 

399. Plaintiffs incorporate paragraphs 1 through 398 as though fully set forth 

herein. 

400. Title VII provides that it is “an unlawful employment practice for an 

employer” to “discriminate against any individual with respect to his compensation, 

terms, conditions, or privileges of employment, because of such individual’s . . . sex” or 

to “limit, segregate, or classify [its] employees or applicants for employment in any way 

which would deprive or tend to deprive any individual of employment opportunities or 

otherwise adversely affect his status as an employee, because of such individual’s . . . 

sex.” 42 U.S.C. § 2000e-2(a).  

401. Under Title VII, discrimination “because of . . . sex” includes 

discrimination on the basis of gender nonconformity, gender identity, transgender status, 

and gender transition. 
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402. Defendant University of North Carolina is an “employer” within the 

meaning of Title VII. 

403. Defendant University of North Carolina is engaged in sex discrimination 

against Mr. Carcaño in violation of Title VII. Defendant University of North Carolina has 

failed to ensure Mr. Carcaño access to restrooms and changing facilities consistent with 

his gender identity without fear of penalty, which is a term, condition, and privilege of 

employment. This failure also limits, segregates, or classifies him in a way that deprives 

or tends to deprive him of employment opportunities or otherwise adversely affects his 

status as an employee.  

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs respectfully request that this Court enter judgment:   

A. Declaring that the unlawful provisions of H.B. 142 and/or H.B. 2 discussed 

above (either independently or acting or operating in conjunction with any other “act of 

the General Assembly”) and their enforcement by Defendants violate Plaintiffs’ rights 

under the Equal Protection and Due Process Clauses of the Fourteenth Amendment to the 

United States Constitution;  

B. Declaring that the unlawful provisions of H.B. 142 and/or H.B. 2 discussed 

above and their enforcement by Defendants violate Plaintiffs’ rights under Title IX and 

Title VII; 

C. Permanently enjoining enforcement by Defendants of the unlawful 

provisions of H.B. 142 and/or H.B. 2 discussed above; 
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D. Requiring Defendants in their official capacities to ensure the ability of 

individuals, including transgender people, to use single-sex, multiple-user facilities in 

accordance with their gender identity without fear of arrest or other penalty in all public 

schools and universities, executive branch agencies, and public agencies;1 and requiring 

Defendants in their official capacities to allow local governments to enact and to continue 

to enforce anti-discrimination protections for LGBT people; 

E. Awarding Plaintiffs Carcaño, McGarry, and Schafer nominal damages in 

the amount of $1.00 for violation of their rights under Title IX and Title VII, as 

applicable; 

F. Awarding Plaintiffs their costs, expenses, and reasonable attorneys’ fees 

pursuant to 42 U.S.C. § 1988, 42 U.S.C. § 2000e-5(k), and other applicable laws; and 

G. Granting such other and further relief as the Court deems just and proper. 

H. The declaratory and injunctive relief requested in this action is sought 

against each Defendant; against each Defendant’s officers, employees, and agents; and 

against all persons acting in active concert or participation with any Defendant, or under 

any Defendant’s supervision, direction, or control.  

                                                           
1 In order to avoid any doubt, Plaintiffs explicitly clarify that they do not challenge and 
have never challenged in this case the practice of having single-sex, multiple-user 
restrooms, showers, or dressing areas in public buildings in North Carolina, and that they 
do not seek and have never sought relief in this case ending that practice. What they seek 
is an end to restrictions on the ability of transgender people to use such single-sex, 
multiple-user facilities in accordance with their gender identity, like all other individuals 
are able to do. 
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Dated:  July 21, 2017 
 
Respectfully submitted, 

 
/s/ Christopher A. Brook                                             
Christopher A. Brook (NC Bar No. 
33838) 
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NORTH CAROLINA LEGAL 
FOUNDATION  

Post Office Box 28004 
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James D. Esseks* 
Leslie Cooper* 
Elizabeth O. Gill* 
Chase B. Strangio* 
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FOUNDATION  
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jesseks@aclu.org  
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Jon W. Davidson* 
Tara L. Borelli* 
Peter C. Renn* 
LAMBDA LEGAL DEFENSE AND 

EDUCATION FUND, INC.  
730 Peachtree Street NE, Suite 1070 
Atlanta, GA 30308-1210 
Telephone: 404-897-1880   
Facsimile:  404-897-1884 
jdavidson@lambdalegal.org  
tborelli@lambdalegal.org  
prenn@lambdalegal.org  
 
Scott B. Wilkens* 
Luke C. Platzer* 
JENNER & BLOCK LLP 
1099 New York Avenue, NW Suite 900 
Washington, DC 20001-4412 
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Ahile anyone can be sexu-
ally assaulted in detention, 
transgender inmates are ex-
ceptionally vulnerable to this 

form of violence. One study of California 
prisoners found that 59 percent of trans-
gender women housed in men’s prisons 
had been sexually abused while incarcerat-
ed, as compared to 4 percent of non-trans-
gender inmates in men’s prisons.1 Making 
matters worse, transgender inmates often 
face prejudice and discrimination in the 
aftermath of an assault.

The Basics about the Transgender 
Community

People who are transgender have a gender 
identity that is different from their as-
signed sex at birth. Everyone has a gender 
identity – a sense of being male or female 
(and for some, neither male nor female). A 
transgender woman is someone who was 
identified as male at birth but whose gen-
der identity is female and lives, or desires 
to live, her life as a woman. A transgender 
man is someone who was identified as fe-
male at birth but whose gender identity is 
male and lives, or desires to live, his life as 
a man. Gender identity and sexual orien-
tation are not the same thing – a trans-
gender person may identify as lesbian, gay, 
bisexual, or heterosexual. 

The federal government and almost every 
state recognize transgender people’s right 
to change their name and to have identifi-
cation documents with the gender marker 

that matches their gender identity.2  Despite 
that right, grave misconceptions about what 
it means to be transgender are common, in 
detention facilities and in society as a whole. 
Some think that transgender people’s “true” 
sex or gender is the one they were assigned at 
birth. Others believe that transgender people 
only become “real men” or “real women” after 
they have had surgery, failing to recognize 
that each person transitions in their own way 
and that someone’s gender identity always is 
that person’s “true” gender. 

Most transgender people face discrimination. 
Many are rejected by their families, denied 
housing, and verbally abused simply for be-
ing themselves. Transgender people also 
have a very hard time finding a job; employ-
ment discrimination forces many to become 
involved in the street economy and in sur-
vival crime.3  Widespread bias and ignorance 
among law enforcement and other officials 
mean that transgender people are dispro-
portionately subjected to arrest and, in turn, 
imprisonment.4

Transgender People in Detention

In most cases, corrections agencies make 
gender classifications based on genitalia and 
not a person’s gender identity. As such, trans-
gender women are held in men’s facilities 
and called “he”; transgender men are held in 
women’s facilities and called “she.”5

Transgender inmates face unique challenges 
and extreme danger, fuelled by hostile and ill-
informed notions among officials and prison-
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“My rape crisis counselor was 
the first person to see me as a 
woman, apart from the people 
who wanted to abuse me.”

-  Michelle, a transgender survivor  
of sexual abuse behind bars
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•	 Seek out an appropriate advocacy orga-
nization and request training for your 
staff. The membership list of the National 
Coalition of Anti-Violence Projects is a 
good place to start for regional resources: 
www.ncavp.org/AVPs/default.aspx.

•	 Remember that transgender detainees 
have likely faced significant discrimina-
tion, harassment, and violence before 
they contact you, and that they may fear 
the same reaction from your agency.

•	 Listen carefully and use the same language 
as the client for pronouns, relationships, 
and names. The words that transgender 
people use to describe themselves vary, 
but you should use their language. If in 
doubt, be comfortable asking simple, clar-
ifying questions – transgender people, as 
other clients, will appreciate your candor.  

•	 Do not let a mistake in your language 
stop you from helping the survivor. 
Apologize and continue to offer help.

•	 Respect the privacy of transgender peo-
ple. Only ask questions about his or her 
body and medical history if it is necessary 
for your crisis counseling.

Tips for Advocatesers alike. In many cases, the gender identity 
of transgender inmates is simply ignored and 
they are denied gender-appropriate clothing 
and hygiene products. Because transgender 
women are typically housed in men’s facili-
ties, they often have to shower and change 
their clothes in front of male inmates and 
staff. Once targeted for abuse, the majority 
of transgender survivors are subjected to re-
peated sexual assaults.6

Transgender inmates are frequently unable to 
get the health care they need, especially care 
related to their gender transition, resulting in 
significant medical and emotional problems. 
Many are also cut off from the outside world, 
as visitation policies in prisons and jails typi-
cally do not recognize transgender inmates’ 
chosen families as relatives. For those who al-
ready have been rejected by their birth fami-
lies, such policies can lead to an acute sense 
of isolation. 

The health and wellbeing of transgender in-
mates is further affected by relentless verbal 
abuse by staff and other inmates. Sexual abuse 
thrives in prisons and jails in which staff al-
low, or participate in, the degradation of in-
mates on the basis of their gender identity. 
Widespread use of epithets creates a hostile 
environment for transgender people and any-
one who is gender non-conforming. Because 
of their masculine appearance, transgender 
men (and gender non-conforming women) 

held in women’s facilities are often incorrect-
ly identified as safety threats or aggressors. 
When transgender inmates report sexual 
violence they are frequently blamed for the 
abuse by staff members, who may feel that 
transgender inmates deserve to be victim-
ized, that they “are asking for it.” 

In many facilities, officials have a stand-
ing policy to house transgender inmates in 
solitary confinement, either as soon as they 
enter a facility or after they have been sexu-
ally assaulted. Sometimes officials make such 
housing decisions in an attempt to protect 
transgender people; other times the isolation 
itself is used as a form of abuse. Regardless 
of the intent, solitary confinement causes sig-
nificant emotional distress. Inmates who are 
locked down in a tiny cell for 23 hours a day 
are cut off from vital services and programs. 
Not surprisingly, many transgender rape sur-
vivors suffer in silence, afraid that speaking 
out will result in isolation. 

Because of the unique challenges facing 
transgender inmates, and their extreme vul-
nerability to sexual violence, rape crisis ser-
vice providers play a particularly important 
role in promoting their health. As Michelle 
described in the opening quote, counselors 
are sometimes the only people who will treat 
transgender detainees with respect, recognize 
their gender identity as their true gender, and 
care about their safety.7

Endnotes
1Valerie Jenness et al., Violence in California Correctional Facilities: An Empirical Examination of Sexual Assault 
(Irvine: Center for Evidence-Based Corrections, University of California, 2007), 3. 
2 Jami Kathleen Taylor, “Transgender Identities and Public Policy in the United States: The Relevance for 
Public Administration,” Administration & Society vol. 39 (2007): 837-8. 
3 In a recent survey, the percentage of transgender people who were unemployed was double that of the national 
average. See Jaime M. Grant et al., Injustice at Every Turn A Report of the National: Transgender Discrimination 
Survey (Washington: National Center for Transgender Equality and National Gay and Lesbian Task Force, 
2011), 55.
4 Ibid., 158.
5 More information about transgender people can be found in JDI’s forthcoming Advocate’s Manual (due in 
2013).    
6 For first-person testimony from transgender survivors, visit JDI’s website: www.justdetention.org; such ac-
counts of abuse can also be found in a joint report by JDI and the ACLU National Prison Project, Still in 
Danger: The Ongoing Threat of Sexual Violence against Transgender Prisoners (Los Angeles: 2005), 6.
7 For more information on new protections for transgender detainees required by the Prison Rape Elimination 
Act, see JDI’s factsheet, The Prison Rape Elimination Act (PREA) Standards: An Overview for Community Service 
Providers, 2013.
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At its core, the reproductive health and justice movements are 
about bodily autonomy for all, and particularly those whose 
gender is marginalized. Though this movement has traditionally 
been about women’s control over their own bodies, we recognize 
now that this is not enough. As people whose genders have 
been marginalized, not just cisgender1 women, but transgender 
and gender non-conforming people too are consistently and 
systemically denied full bodily autonomy. 

As a reproductive justice organization committed to gender equity 
and LGBTQ liberation, we have spent a fair amount of time thinking 
about the language we use to advocate for reproductive health 
and justice for all. The fact is, reproductive health care is incredibly 
gendered. Our advocacy for the widespread and affordable 
availability of reproductive health care and services largely serves 
women; however, transgender men and gender non-conforming 
people also need access to these services. As an organization 
dedicated to ensuring the fundamental human right to reproductive 
health and justice for Latinas, we mean all Latina women—
including transgender Latinas. Because of the historical exclusion 
of transgender and gender non-conforming people from feminist 
and other social justice movements, we have limited language that 
does not adequately express the needs of all Latin@s in accessing 
gendered care—and limited strategies as a movement for the 
legitimate inclusion and centering of transgender issues and voices. 

Transgender and gender non-conforming Latin@s face myriad 
barriers in accessing reproductive health care. The National 
Transgender Discrimination Survey (NTDS) found that 28% of 
Latin@ transgender individuals live in poverty.i One reason for this is 
the high rates of job discrimination that LGBTQ individuals face. Lack 
of employment security can lead to sporadic, if not, non-existent 
access to health care. In a recent study, nearly half of transgender and 
gender non-conforming respondents postponed medical care due 
to the inability to afford it.ii Though reliable data rates of health care 
coverage among LGBTQ Latin@s do not exist, we do know that 
Latin@s in general are more than twice as likely not to be covered 
by health insurance than non-Hispanic whites.iii Discrimination 
and prejudice in medical facilities also negatively impact the health 
outcomes of Latin@s, and in fact, the NTDS found that 23% of 
Latin@ transgender respondents had been refused medical care 
due to bias, and 36% reported having postponed care when they 
were sick or injured due to fear of discrimination.iv Undocumented 
transgender respondents were found to be particularly vulnerable to 

physical attack in doctors’ offices, hospitals, and emergency rooms.v 
Because of these systemic barriers, transgender and gender non-
conforming Latin@s face an uphill battle to access reproductive 
health care, let alone general care.  

The very gendered nature of reproductive health care and services also 
make transgender and gender non-conforming Latin@s particularly 
vulnerable. For instance, transgender or gender non-conforming 
people assigned female at birth are at risk of cervical cancer if they are 
sexually active and have an intact cervix. In fact, transgender persons 
who have not surgically removed breasts, uterus, ovaries or testicles 
are at risk for cancer in these organs, and must undergo screenings 
recommended for these cancers.However, because reproductive 
health screenings are heavily gendered, simple procedures such as 
pap smears and prostate exams are difficult to obtain without fear 
of humiliation and discrimination. Patients cannot trust that most 
providers will have any expertise in health issues that affect them, and 
there are documented cases of physicians refusing to treat transgender 
patients with reproductive cancers.vi In fact, many physicians are not 
trained to provide care for LGBT persons at all, and they themselves 
report a lack of knowledge regarding the concerns of LGBT patients.vii

Moreover, for those who have insurance coverage, arbitrary 
exclusions based on gender identity are common in health plans, 
meaning that necessary health care often goes uncovered.viii 

Additionally, transgender and gender non-conforming Latin@s may 
need or desire contraceptives or abortion services, particularly 
given that they are at a heightened risk for sexual assault.ix It is 
also fairly common for states to require surgery to change gender 
markers on identity documents, including surgeries which may 
render the patient permanently infertile.x Due to the gendered 
nature of reproductive health care for trans and gender non-
conforming individuals, they are excluded from these services. 

It is past time for the reproductive health and justice movements to 
acknowledge that, in addition to cisgender women, transgender and 
gender non-conforming people face distinct barriers to obtaining 
the health care they need as a result of gender discrimination—
and that these barriers often result in poor reproductive health 
outcomes. As movements based in social justice, we must center 
the needs and voices of transgender and gender non-conforming 
Latin@s and people of color. Our strategies must work towards 
the implementation of policies that improve the health and uphold 
the dignity of all of our communities.
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Remove arbitrary condition-based exclusions from states’ 
essential health benefit standards. The Affordable Care Act 
has the potential to transform Latin@s’ access to health care, but 
as it stands now, the vast majority of states that have publicly 
reported benchmark selections have chosen plans containing 
transgender-specific exclusions.xi These exclusions are arbitrary 
and have no sound medical or actuarial basis.

Pass humanitarian and comprehensive immigration reform. 
Immigration status affects access to public benefits, including Medicaid, and 
access to employment that may provide health coverage. For instance, 
legal permanent residents must be in the country for five years before they 
can qualify for Medicaid. Additionally, the Affordable Care Act excludes 
undocumented immigrants from most of its provisions. Humane reform 
that provides a reasonable path to citizenship will improve the health 
of all Latin@s, including transgender and gender non-conforming people.

Increase funding for community health centers. Because 
LGBTQ individuals, as well as Latin@s, disproportionately 
lack health insurance, these centers are vital lifelines for our 
communities who would have nowhere else to go for treatment 
and preventive care screenings, such as pap smears. Many of these 
facilities have taken steps to ensure that providers are culturally 
competent with regard to LGBT patients.xii

Pass the Health Equity and Accountability Act, which seeks 
to build upon the foundation set in the Affordable Care Act to 
dramatically reduce health disparities. 

Increase funding for data collection efforts to help close 
the health disparities gap in Latin@ communities. Data 
collection is needed to ensure that all communities within the 
LGBTQ population have access to fact-based health care.
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POLICY RECOMMENDATIONS

* Note: The authors of this fact sheet, conscious of the importance of gender equality in the production of educational materials in the English 
language, have incorporated neutral terms throughout this document. Specifically, we have used the “@” sign to represent the diversity of our 
community and to include persons who do not conform to traditional gender identities.
1 Cisgender is a term that indicates that a person’s current gender identity matches the one assigned to them at birth, and is used to contrast with 
transgender. A cisgender woman, for example, is a person who was assigned female at birth and currently lives and is comfortable as a woman. 
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Trans, Immigrant Farmworkers Peel Back 'Layers of Invisibility'
by JEFFREY HANNAN

"You need to talk to more women like us," Valery tells Flora. She is insistent
that Flora know her rights. At the moment, they're seated in a conference room
of the California Rural Legal Assistance (CRLA) office in Salinas, California.

Both are in their 30s. Both are farmworkers in the Salinas area, a coastal
offshoot of California's rural and predominantly agricultural Central Valley.
Recognizing at an early age that they are transgender, they emigrated to the
United States separately, in their teens, to flee the "terrible" conditions 
harassment, abuse, violence and rejection  that often accompany being
transgender in Mexico.

"No estás solita," Valery tells Flora. You are not alone.

This is the first time they have met. It is also the day Flora learns that in the
state of California she has the legal right to use the bathroom that corresponds
to her gender identity.

SHARE    
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Valery, left, and Flora, right, both transgender migrant workers, stand in a parking lot where many
migrant workers get picked up for work in Salinas, California on May 26.  Sarah Rice / for NBC
News

Flora works at a produce packaging facility in California, where she packages
broccoli and other seasonal produce for distribution. She's is in the "difficult"
early stages of her transition. She is friendly yet reserved. Her coworkers are
generally "very supportive" of her; they refer to her affectionately as "chica"
(girl). However, management requires her to use the men's bathroom, because
the name on her working papers is male.

Valery, by comparison, is 34, confident and energetic, although she admits to
being shy in large gatherings. She works on a lettuce farm, packing heads of
lettuce as workers and equipment move through the fields. She came to the
U.S. at the age of 18 so she could "be who I am."

When Valery first started working in the U.S., she felt she had to hide who she
was. The makeup and clothes would come out at night, after work. Over time
she gained more confidence  especially after discovering CRLA.

Valery, right, a transgender migrant worker, and Anna Leah Rick, a community worker in LGBT
advocacy from California Rural Legal Assistance, at her office in Salinas, California, on Thursday,
May 26.  Sarah Rice / for NBC News

"They changed my life," Valery says. CRLA helped her legally change the
name and gender on her work documents, and for the last six years she has
been living and working fully as her true self: as Valery. Recently, she's
embarked on a new path of transgender activism and education, motivated in
large part by her involvement in CRLA's LGBT program in Salinas.

But it isn't easy, she admits. "Every day is a battle to be trans in the Latino
community." Particularly in the neighboring Central Valley.
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The Central Valley is vast. Eleven million acres of mostly agricultural land
stretch 450 miles from Sacramento to Los Angeles. The Valley is heavily
Latino  38 percent, according to 2014 U.S. Census data. In the southern
portion of the Valley that number increases to 51 percent.

"THE UNDOCUMENTED COMMUNITY … IS ONE
THAT LIVES IN THE SHADOWS, THAT PLUGS
AWAY SILENTLY AT DAILY LIFE HOPING NOT TO
BRING ANY UNNECESSARY ATTENTION TO
THEMSELVES. COUPLE THAT WITH A CULTURE
WHICH DOES NOT EASILY ACCEPT OR VALUE AN
LGBTQ LIFESTYLE … AND YOU FIND A NUMBER
OF LATINOS HIDING OR SUPPRESSING THEIR
SEXUAL IDENTITY."

The Central Valley is also politically conservative. The Public Policy Institute of
California reports the highest percentage of voting Republicans in the state live
in the Central Valley. In 2008, voters in nine Central Valley counties voted
nearly three to one in favor of Prop 8, which banned samesex marriage in
California.

There are approximately 900,000 LGBT immigrants living in the United States
today, and an estimated 267,000 of them are undocumented, according to a
study conducted by the Williams Institute at UCLA. The Williams Institute
estimates 71 percent of those who are undocumented are Hispanic. Many of
these immigrants, like Valery and Flora, are lawfully able to work but their long
term immigration status is uncertain.

According to Juan Luis Guzman, a poet, English professor and adviser to the
LGBT student association at Fresno City College, "The undocumented
community … is one that lives in the shadows, that plugs away silently at daily
life hoping not to bring any unnecessary attention to themselves. Couple that
with a culture which does not easily accept or value an LGBTQ lifestyle … and
you find a number of Latinos hiding or suppressing their sexual identity." This
yields "layers of invisibility," adds Guzman.

Valery, a transgender migrant worker, at the California Rural Legal Assistance offices in Salinas,
California on May 26.   Sarah Rice / for NBC News

Local organizations are trying to peel back those layers of invisibility. CRLA
specializes in providing legal access and civic engagement opportunities for
rural LGBT communities. Fresno's City College reaches out to undocumented
immigrants to inform them about AB540, a California law that allows certain
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nonresident students to pay instate tuition at state colleges and universities.
The Bakersfield chapter of PFLAG recently held its first Spanishlanguage
meeting for parents and their LGBT children.

Community outreach and state regulations, however, only go so far. But U.S.
immigration law is vast and complex  more complex, according to many
immigration advocates, than the U.S. tax code. It is unsurprising, then, that
many immigrants  like Flora  are unaware of their rights.

Aaron Morris, executive director of Immigration Equality, an LGBTQ
immigration rights organization, says the system is "stacked against" the very
people "we should be working hardest to protect."

Asylum requests, for instance, must be made within one year of arriving in the
U.S., unless the petitioner is able to prove extenuating circumstances.
Moreover, immigrants who request asylum at the border are immediately taken
into detention. "It becomes infinitely difficult to get asylum under these
conditions," adds Morris.

Undocumented immigrants who have been victims of crime  and transgender
individuals are especially susceptible  may be eligible for U Nonimmigrant
Status, which allows them to stay in the U.S. for four years, with the possibility
of extending.

RELATED: Supreme Court Tie Dooms Obama Immigration Policy

However, the recent Supreme Court deadlock in U.S. v. Texas  which would
have shielded millions of immigrants from deportation  leaves many of them in
"limbo," according to Morris.

Nevertheless, Valery says "we are many," referring to the number of
transgender immigrants in the Central Valley. For her, her mother back in
Mexico is "her foundation," and CRLA in the U.S. is her inspiration. She
believes that she and women like Flora are at the beginning of "algo differente,
algo mas"  something different, something more  not just individually, but for
the immigrant LGBT community at large.

*Valery and Flora are pseudonyms and certain details about their lives have
been changed in order to protect their privacy.

Follow NBC OUT on Twitter, Facebook and Instagram. 
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Transgender Rights Under Trump—What Now? (http://www.nclrights.org/transgender-
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 hannon Minter, sq. (http://www.nclrights.org/author/sminter/), NCLR Legal Director

In the wake of the elections, transgender people across the

countr are struggling to understand what the future ma

hold for our communities.

In the past two decades—and especiall in the past eight

ears under President Oama—we have made so man gains

in emploment protections, health care, student rights, famil

law, aslum, federall funded housing programs and

homeless shelters, and other areas. In addition, President

Oama has protected federal enefits programs and made

health care accessile to millions of previousl uninsured

people, as well as increasing funding for HIV-related services.

What does the future hold under President Trump?

I remain optimistic that we will not see major rollacks of the

gains transgender people have made in the past two

decades. Man of those gains are ased on federal civil

rights statutes and federal court precedent, which cannot e

quickl undone. I am also optimistic that the U.. upreme

Court will affirm that Title IX protects transgender students in

the case now pending efore them. Man states have also

enacted policies and laws protecting transgender people,

and social acceptance has reached a critical mass that will

onl continue to grow. There is much for our countr to fear from the incoming administration, ut

there is no immediate reason to elieve that transgender people will e a particular target, though

certainl we ma lose some executive agenc protections and will no longer have a strong

champion in the White House.

I am most deepl concerned aout the impact of heightened deportation on undocumented

transgender people, man of whom have fled life-threatening situations. I am deepl concerned

aout transgender people on Medicare and Medicaid, and transgender people living with HIV, as

proposals to privatize and cut ack on these pulic enefits proliferate in the Repulican Part.

Man transgender people in this countr are living in povert and hanging  a thread. An further

erosion of our nation’s alread paper thin safet net will e devastating for man transgender

people who have een pushed to the margins of our societ. There is also reason for concern aout

an escalation of police violence against transgender people, and particularl transgender women,

including those who are engaged in survival sex work, and women of color who face race-ased

profiling and rutalit, oth from police and others.

It is distressing to see the far right’s elevation of issues around transgender people and restrooms

eclipse these roader issues. Like others in our countr, transgender people want to e ale to live

safel, to e ale to work and have access to decent healthcare, and to e ale to live with dignit.

We don’t want to e in the crosshairs of a trumped up culture war.
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In the months ahead, it is critical that we join with others to resist an attempts to escalate the

deportation of undocumented people, including preserving and expanding the numer of sanctuar

cities. We must hold the new president accountale to his promises not to cut ocial ecurit,

Medicaid, or Medicare enefits. And we must push hard for continued and expanded funding of

services for people with HIV and for continued access to inclusive and affordale health care.

Transgender people have een used  some on the right—including the new Vice-President-elect

Pence—as a wedge to divide and distract our countr. Although we are a small group, we have an

important opportunit now to use that visiilit in positive was— joining with others in a newl

energized multi-racial, multi-issue movement for health, dignit, and justice for all.
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Testimony Against SB6 

Before the Texas Senate Committee on State Affairs 

March 7, 2017 

Hello Madam Chair and Senate Committee Members.  My name is Omar Narvaez and I am Law 
and Policy Advocate for Lambda Legal Defense and Education Fund (“Lambda Legal”). Lambda 
Legal is the Nation’s oldest and largest nonprofit legal organization making the case for equality 
for lesbian, gay, bisexual and transgender (“LGBT”) people for more than forty years. Lambda 
Legal has served our Texas LGBT community from its South Central Regional office in Dallas 
for more than twenty years. Our work has included cases such as Lawrence v. Texas, in which 
the U.S. Supreme Court struck down the Texas “Homosexual Conduct” law and all of the 
remaining state laws that criminalized same-sex intimate relationships.1 

I am a proud born and raised Texan from Houston, now living in Dallas, and I am honored to 
appear before you. My message is simple:  Say “no” to Senate Bill 6. 

Current laws already protect against predators in restrooms and other sex-separated spaces. There 
has been no showing whatsoever that those laws are insufficient.  

Instead, without any basis in fact, SB6 cruelly targets some of our state’s most vulnerable young 
people — transgender students. If enacted, it would inflict further stigma and pain on students 
who are simply trying to make it through the school day, get an education, and survive the mean-
spirited accusations of some adults who should be seeking to understand and support them — 
and all students in our great state of Texas — rather than singling them out for discrimination. 

                                                
1 Lawrence v. Texas, 539 U.S. 558 (2003).  
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Please let me stress:  transgender students are not a threat to anyone.  That is why SB6 is a 
misguided non-solution looking for a problem. And, if enacted, it would open our great state to 
expensive litigation that the state will surely lose.   

I am confident in predicting that Texas would not be able to defend SB 6 in court because 
numerous courts already have spoken to these issues, and their condemnation of this kind of ill-
advised discrimination is piling up. For more than fifteen years, our federal courts have been 
recognizing that discrimination against transgender individuals is unlawful sex discrimination.2  
This includes our federal courts here in Texas, for example in a case Lambda Legal won on 
behalf of a transgender woman nearly a decade ago. 3 

More recently, a series of federal court cases have challenged the same discrimination against 
transgender students that SB6 would impose here in Texas. And the decisions confirm that SB6 
would cause a significant waste of taxpayer dollars trying to defend a policy that is indefensible.4   

The most recent of these court decisions came just last week in Lambda Legal’s case against the 
Pine-Richland School District in Western Pennsylvania.5 In that case, federal district Judge Mark 
Hornak ruled in favor of our clients, three transgender students at Pine-Richland High School. 
Judge Hornak ordered the school district to allow these students to use the restrooms that match 
who they are and to stop enforcing the discriminatory policy the District adopted last fall.  

Judge Hornak’s order explains that the school district violated the U.S. Constitution by ordering 
the students either to use the wrong restrooms or to use single-user facilities, separate from other 
students. Judge Hornak ruled that we are likely to win on our claim that the District’s exclusion 
                                                
2 Schwenk v. Hartford, 204 F.3d 1187 (9th Cir. 2000). See also, e.g., Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 
2011); Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004); Schroer v. Billington, 577 F. Supp. 2d 293 (D.D.C. 
2008). 
3 Lopez v. River Oaks Imaging & Diagnostic Grp., Inc., 542 F. Supp. 2d 653 (S.D. Tex. 2008). 
4 See, e.g., Bd. of Educ. of Highland S.D. v. U.S. Dept. of Educ., No. 16-524, 2016 WL 5372349 (S.D. Ohio Sept. 
26, 2016), stay denied pending appeal, Dodds v. U.S. Dept. of Educ., 845 F.3d 217 (6th Cir. 2016) (“Highland”); 
Whitaker v. Kenosha Unified Sch. Dist. No. 1, No. 16-943, 2016 WL 5239829 (E. D. Wisc. Sept. 22, 2016) 
(“Whitaker”); Carcano v. McCrory, No. 16-cv-236, 2016 WL 4508192 (M.D. N.C. Aug. 26, 2016) (“Carcano”).  
5 Evancho v. Pine-Richland School District, Case 2:16-cv-01537-MRH (W.D. Pa. Feb. 27, 2017). Court decision 
and more information are at http://www.lambdalegal.org/blog/20170227_pine-richland-preliminary-injunction.  
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of our clients from “common school restrooms does not afford them equal protection of the law 
as guaranteed to them by the Fourteenth Amendment.”  

Basically, the federal court told the school district to let transgender students use the bathroom 
they identify with — consistent with the gender they live every day in every aspect of their lives.   

In addition to the U.S. Constitution, transgender students also are protected by Title IX, the 
federal law protecting students from sex discrimination in school. Numerous courts have 
concluded that this federal law does not allow schools to limit bathroom access based solely on 
birth-assigned sex or according to sex stereotypes, including the stereotype that a student’s 
gender identity must correspond to birth-assigned sex.6  

In addition to the fact that SB6 is fatally flawed as a legal matter, it also would be devastating for 
our Texas economy. We know this from studies of the business climate here in Texas. For 
example, the Texas Association of Business’s analysis predicts up to $8.5 billion in GDP losses 
and up to 185,000 lost jobs.7   

But the most concrete evidence comes from North Carolina, where that state’s House Bill 2 of 
last year — which was the unwise model for SB6 here — has brought terrible consequences to 
the Tar Heel state.8 This is because targeting transgender people sends the powerfully negative 
message that a state is not open and welcoming to everyone.  In addition to massive corporate 

                                                
6 See, e.g., Highland, 2016 WL 5372349; Whitaker, 2016 WL 5239829; Carcano, 2016 WL 4508192. See also 
G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d 709, 718 (4th Cir. 2016) (“We look to case law 
interpreting Title VII of the Civil Rights Act of 1964 for guidance in evaluating a claim brought under Title IX.”), 
cert. granted in part, 137 S. Ct. 369 (2016), vacated on other grounds and remanded, Gloucester Cty. Sch. Bd. v. 
G.G., Case No. 16-273, March 6, 2017 Order List, 580 U.S. __ (March 6, 2017).  
7 Keep Texas Open for Business, New Study Finds Up to $8.5 Billion GDP Loss, 185,000 Jobs at Risk if Texas 
Passes So-Called “Religious Freedom” and “Bathroom Bills” (Dec. 6, 2016), available at http://www.keeptxop 
en.org/launch-release/; Texas Association of Business, The Economic Impact of Discriminatory Legislation on the 
State of Texas (Dec. 2016) (analysis concluding that SB6 would cause economic losses in Texas’ GDP ranging 
from $964 million to $8.5 billion, up to 185,000 lost jobs, and other substantial economic impacts), available at 
http://www.keeptxopen.org/wp-content/uploads/2016/12/KTOB-Economic-Study.pdf.  
8 See, e.g., Christy Mallory and Brad Sears, Discrimination, Diversity and Development: The Legal and Economic 
Implications of North Carolina’s HB 2 at 32, n. 184 (May 2016) (estimating that anti-LGBT law could cost state 
$5 billion annually), available at http://williamsinstitute.law.ucla.edu/wp-content/uploads/Discrimination-
Diversity-and-Development_The-Legal-and-Economic-Implications-of-North-Carolinas-HB2.pdf.   
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opposition to North Carolina’s HB2,9 major entertainers, sports leagues, and consumers all have 
expressed outrage, including through boycotts with huge, negative economic effects.10   

Lambda Legal along with the ACLU of North Carolina immediately challenged North Carolina’s 
HB2 last year and the courts already have granted a preliminary injunction requiring that our 
clients be allowed access to the restrooms that match their gender identity. If we need to, of 
course, Lambda Legal will be ready to immediately challenge SB6 here.  But, we strongly hope 
the lessons from other states will be heeded and litigation will not be necessary in Texas.  

Texas is known as the “Friendship” state and SB6 is simply un-Texan.  Honorable Senators, 
please do the right thing — the Texan thing — and reject Senate Bill 6.  Keep Texas known as 
the “Friendship” State, with a growing, thriving economy and a bright future for all of us.  

                                                
9 Ryan Bort, A Comprehensive Timeline of Public Figures Boycotting North Carolina Over the HB2 ‘Bathroom 
Bill,’ NEWSWEEK (Sept. 14, 2016) (chronicling boycotts by entities such as the NCAA, NBA, ACC and 68 leading 
national businesses) (“Timeline of Boycotts”), available at http://www.newsweek.com/north-carolina-hb2-
bathroom-bill-timeline-498052; Emma Grey Ellis, Guess How Much That Anti-LGBTQ Law Is Costing North 
Carolina, WIRED (Sept. 18, 2016) (estimating that NC has lost $395 million due to HB2-related boycotts), 
available at https://www.wired.com/ 2016/09/guess-much-anti-lgbtq-law-costing-north-carolina/. 
10 Ryan Bort, Timeline of Boycotts (itemizing boycotts by entertainment figures including Bruce Springsteen, 
Ringo Starr, Itzhak Perlman, Maroon 5, Pearl Jam, Demi Lovato and Nick Jonas well as production studio 
Lionsgate, Wicked composer Stephen Schwartz, Cirque du Soleil, and 269 children's book authors and illustrators).   
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CHAPTER II

Transgender Incarcerated 
People in Crisis
Nearly one in six transgender Americans—and one in two 
black transgender people—has been to prison.1 Once behind 
bars, discriminatory policies and the constant threat of sexual 
assault can make prison a living hell for this already mistreated 
group. Lambda Legal documented the unique dangers faced by 
transgender incarcerated people through a 2012 survey called 
Protected and Served?, now available at www.lambdalegal.org/
protected-and-served-jails-and-prisons.  

The transgender prison crisis is part of a larger pattern of 
violence and discrimination in U.S. society that disproportionately 
affects people of color, poor people and transgender and gender-
nonconforming (TGNC) people. “Over-policing and profiling 
of low-income people and of trans and gender-nonconforming 
people intersect,” as the Sylvia Rivera Law Project (SRLP) 
describes it, “producing a far higher risk than average of impris-
onment, police harassment and violence for low-income trans 
people.”  

Violence against TGNC people tends to be worse in places that 
are separated by sex such as county jails, immigration facilities and 
prisons. In the United States, transgender incarcerated people are 
still usually housed according to the sex assigned at birth, instead 
of by gender identity—one’s inner sense of being male, female 
or something else. This policy makes transgender people more 
vulnerable to harassment or attack by staff or fellow incarcerated 
people: A California study found that transgender people were 13 
times more likely to be sexually assaulted than non-transgender 
people in prison.2

 

U.S. prison officials also commonly block the access of incar-
cerated people to transition-related health care such as hormone 
therapy or gender-affirming surgery, even when it’s prescribed as 
medically necessary by a doctor. 

The TGNC prison crisis has been attracting public concern 
thanks to the continued efforts of organizations such as SRLP 
and Transgender Gender Variant Intersex Justice (TGIJP). The 
result has been a series of major policy shifts and important legal 
precedents. 

Among these is the federal Prison Rape Elimination Act 
(PREA), passed unanimously in 2003, which in 2012 established 
long-demanded national standards for preventing, detecting and 
reporting prison rape. A new federal policy on transgender health 
care (see “Health Care” sidebar) is now in effect as well. In the 
courts, incarcerated people have repeatedly found recourse since 
the 1994 Supreme Court decision Farmer v. Brennan,3 which 
provides precedent for transgender people to argue that the failure 
to protect them from sexual abuse and other violence, and the 
failure to provide transition-related health care is cruel and unusual 
punishment in violation of the Eighth Amendment of the U.S. 
Constitution.

These promising legal developments don’t change the fact that 
conditions for TGNC people behind bars remain discriminatory 
and dangerous. While PREA carries potential financial penalties 
for prison systems that do not comply, it does allow incarcerated 
people to file a lawsuit in court for violations of its 
provisions. Enforcement and education are an 
uphill climb.

1. See National Gay and Lesbian Task Force and National Center for Transgender Equality’s “National Transgender Discrimination Survey” (2011): 
http://www.endtransdiscrimination.org/Force.  2. “Transgender Inmates in California’s Prisons: An Empirical Study of a Vulnerable Population,” Valerie 
Jenness, et al (2009): http://nicic.gov/Library/023832  3. Farmer v. Brennan, 511 U.S. 825 (1994).

MY STORY HARASSED AT MY HALFWAY HOUSE 
DONISHA MCSHAN

“When I was paroled to The H Group, a halfway house in Marion, Illinois, to receive substance abuse 
treatment, I was excited about the opportunity to focus on my rehabilitation.

“But I was told by the staff members that I was a man, and that if I didn’t stop acting like a woman,  
I would be sent back to jail. They addressed me with male pronouns and titles, forced 
me to sleep in a room with four men, even though I didn’t feel safe, and periodically 
raided my belongings and confiscated anything they viewed as remotely feminine. 
They took my makeup, clothing, pedicure kit, magazines and curlers. They even 
took my pink shower cap. 

“I filed a formal grievance with The H Group about the way I was being 
treated, and then Lambda Legal sent a letter. Four days later, I received a 
formal apology from the director of the facility. I felt proud and grateful. My 
personal items were returned and staff started treating me as a woman. 
I found for the first time that I was able to concentrate on treating my 
substance abuse and preparing for my release.”

TRANSGENDER RIGHTS TOOLKIT
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FAQ
Answers to Common Questions about Mistreatment   
of TGNC Incarcerated People

Q: How can I protest prison mistreatment?
A: Get a copy of your facility’s grievance system procedures and 
file a grievance right away. It is important that you “exhaust 
your administrative remedies” as soon as possible by filing griev-
ances that put your facility on notice that you believe your rights 
have been violated. The grievance procedures are specific to each 
facility and sometimes deadlines are very short.

Under the Prison Litigation Reform Act (PLRA), a federal 
law passed in 1996, people in custody who wish to file a lawsuit 
in federal court must first exhaust all of the administrative 
remedies available to them. Failing to do so gives a correctional 
facility a reason to ask a court to throw out such a case. If you 
do not file a grievance within the time period provided and 
pursue it through every level of appeal, it is likely that any 
lawsuit you bring will be dismissed.

To exhaust your administrative remedies at the federal level, 
the Bureau of Prisons (BOP) requires that you:

1. file a “request for an administrative remedy” with your 
institution within 20 days of the violation of your rights; 

2. appeal any decision that you do not like to a regional 
office within 20 days; 

3. appeal the decision with 30 days.  

There are very few exceptions to the exhaustion requirement, 
but the Prison Rape Elimination Act (see below for more about 
the PREA) provides for one: If you have been sexually assaulted, 
you may still file a grievance related to the sexual abuse even if 
the deadline to do so has otherwise passed. 

For more details about the PLRA and how to file a lawsuit in 
federal court, see the Jailhouse Lawyer’s Manual at http://blogs2.
law.columbia.edu/jlm/.

Q: What protects transgender people from violence and 
sexual assault in prison? 
A: The federal Prison Rape Elimination Act (PREA) requires 
prisons, jails, community confinement facilities and immigration 
detention facilities to comply with standards to protect vulnerable 
people from sexual abuse. For example, these facilities must have 
a written policy mandating “zero tolerance” toward all forms of 
sexual abuse and sexual harassment; screen incarcerated people 
for vulnerability and separate them from likely abusers; proac-
tively investigate all complaints; and train guards and other staff 
about issues specific to transgender people (see “Prison Guards” 
sidebar, opposite page). While PREA carries financial penalties 
for noncompliance, it does not allow individuals to file a lawsuit 
in court if it is violated.  

Individuals may, however, file a lawsuit in court based 

on a violation of the Eighth Amendment, after exhausting 
administrative remedies (see above).  The Supreme Court set 
the standard for this in Farmer v. Brennan, which involved a 
transgender woman named Dee Farmer who was repeatedly 
beaten and raped by other people in a men’s prison. The Court 
found that prison officials were responsible because they knew 
about the attacks on Farmer and did nothing. Courts have 
repeatedly cited the Eighth Amendment’s prohibition of “cruel 
and unusual punishment” in holding prison officials responsible 
for such violence. Incarcerated individuals may also be able to 
file a lawsuit based on violation of state law.

Q: Are transgender incarcerated people guaranteed 
access to health care?
A: Transgender people have struggled to access medically 
necessary care for years and have suffered a great deal because of 
bias and misunderstanding. U.S. courts have begun to recognize 
the health needs of transgender people, with several recent 
prison-related victories putting the issue in the spotlight. All 
seven Circuit Courts that have addressed gender dysphoria have 
recognized it as a serious medical condition. In Fields v. Smith, the 
7th Circuit upheld the lower court ruling that denying medically 
necessary transition-related health care violated the Eighth 
Amendment’s prohibition against cruel and unusual punishment. 
In Adams v. Bureau of Prisons,4 the Bureau of Prisons agreed to 
reverse their “freeze frame” policy that prevented transgender 
incarcerated people from accessing transition-related care unless 
they could prove that they had already started it prior to incar-
ceration (see “Health Care” for more about the new policy). 
In Norsworthy v. Beard, a California District Court found that 
refusal of transition-related surgery to a transgender incarcerated 
person could constitute sex discrimination. Even in Kosilek v. 
Spencer, where a transgender woman was denied the right to 
receive transition-related surgery, the Massachusetts court recog-
nized that gender dysphoria is a serious medical condition. 

Q: How do prisons decide whether to house a 
transgender person in a male or female facility?
A: Most prisons in the U.S. currently house transgender people 
by the sex assigned at birth or according to genital character-
istics. These practices may be changing, however, in light of 
conflicts with the PREA, which requires that prisons make such 
decisions on a case-by-case basis. Using surgery to measure 
whether or not someone has transitioned is counter to estab-
lished medical thinking. According to the World Professional 
Association for Transgender Health (WPATH), “Treatment 
is individualized: What helps one person alleviate gender 

4. Adams v. Fed. Bureau of Prisons, 716 F. Supp. 2d 107 (D. Mass. 2010).
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dysphoria might be very different from what helps another 
person. This process may or may not involve a change in gender 
expression or body modifications.” For more about this, please 
see “Transition-Related Health Care,” another fact sheet in this 
Lambda Legal Transgender Rights Toolkit, which can be found 
at lambdalegal.org/publications/toolkits. 

An increasing number of localities—including Cook County, 
IL, Cumberland, ME, Denver, CO and Washington, DC—
have had success with policies that classify people by gender 
identity rather than sex assigned at birth. In the 2014 DC case 
Shaw v. Kates, a transgender woman who had been detained 
with the male prison population filed a lawsuit against the 
Washington, DC Metropolitan Police Department, resulting 
in a settlement that required, among other things, for the 
department to change its classification policy so that trans-
gender detainees will be classified based on the gender listed on 
their ID (if they so wish). In addition, this has been the official 
policy in the United Kingdom since 2011.

Q: If a person seems likely to be victimized by other 
people in prison, should this person be placed in isolation 
away from the general population? 
A: Prison officials often deem certain people “at-risk” and 
segregate them from the general population in “protective 
custody” or “solitary confinement.” Long-term isolation is a 
violation of human rights because it amounts to punishment 
and can cause serious psychological damage.

Lambda Legal joined five other LGBT advocacy organiza-
tions in 2012 in urging a Senate panel to stop the discrimi-
natory placement of transgender inmates and immigrant 
detainees in solitary confinement. Lambda Legal testified that, 
“Solitary confinement affects many people incarcerated in U.S. 
jails, prisons and detention facilities, but none so significantly 
as transgender inmates and immigrant detainees involuntarily 
confined not because of their actions, but because of their 
identities.”

The American Civil Liberties Union (ACLU) also testified, 
stating that “...for prisoners and detainees who are lesbian, gay, 
bisexual, transgender, have intersex conditions (LGBTI), or are 
gender-nonconforming, solitary confinement is too often the 
correctional management tool used to separate them from the 
general population.” 

Under the PREA, facilities may use segregation in isolation, 
solitary confinement or protective custody only as a last 
resort. This means taking other steps to prevent abuse such 
as permitting transgender people to shower separately and 

They addressed me with male pronouns and titles, 
forced me to sleep in a room with four men, even 
though I didn’t feel safe, and periodically raided 
my belongings and confiscated anything they 
viewed as remotely feminine. 

—DONISHA MCSHAN

TRANSGENDER INCARCERATED PEOPLE IN CRISIS 7

HEALTH CARE
NEW FEDERAL TRANSGENDER PRISON POLICY
In 2011, a settlement in the case Adams v. Bureau of 
Prisons (BOP) prompted a major policy reversal for 
federal prisons. Adams forced the government to begin 
guaranteeing access to hormone therapy and other care 
deemed medically necessary by doctors. 
• Transgender people incarcerated by the BOP now 

must have access to “individualized assessment and 
evaluation.” 

• Also, “current, accepted standards of care will be used 
as a reference for developing the treatment plan,” as 
outlined in the Standards of Care published by the 
World Professional Association for Transgender Health 
(WPATH). 

• Finally, “treatment options will not be precluded solely 
due to level of services received, or lack of services, 
prior to incarceration.” This tosses out the BOP’s 
former “freeze frame” policy, whereby officials could 
refuse transition-related care for people who couldn’t 
prove they had started such treatment before being 
incarcerated. Such arbitrary, blanket bans of health care 
have repeatedly been found to be unconstitutional.

HOUSING PROBLEMS AFTER PRISON
Many TGNC people face discrimination even after they 
are released from prison and staying in transitional 
housing. If you are in such a facility and are denied 
access to the housing and restrooms that you are most 
comfortable using and that matches who you are, file a 
complaint.

Donisha McShan (see “My Story,” at the beginning 
of this section) was assigned to a male-only unit even 
though the housing facility also had female and co-ed 
units. Staff members threatened to send McShan back 
to prison if she did not comply and live as male. McShan 
filed an administrative grievance with the facility, because 
that’s the procedure required to preserve her right to file 
a case in court, and then Lambda Legal submitted a letter 
informing the facility that state and federal law prohibit 
discrimination against transgender people who are 
incarcerated in government-funded facilities. An apology 
followed, and McShan was given back her possessions 
and allowed a room of her own.

www.lambdalegal.org/trans-toolkitTRANSGENDER RIGHTS TOOLKIT



exploring alternatives such as moving 
an aggressor to another cell or facility. 
Facilities must justify any use of isolated 
segregation for more than 30 days. 

Q: Doesn’t it solve all these 
problems when prisons have a 
separate “pod” for LGBT people? 
A: Setting aside special areas in a prison 
that are only for LGBT people may offer 
some protection. However, segregating 
transgender people as an entire group—
especially without their consent—can 
stigmatize them, cut them off from work 
opportunities, privileges and resources, 
and actually encourage violence by staff. 
The PREA bans involuntary segregation 
of LGBT or intersex people unless it is 
“in connection with a consent decree, 
legal settlement or legal judgment for the 
purpose of protecting such inmates.”

Ideally, separation of transgender 
people from the general prison popula-
tion should be voluntary and assessed 
on a case-by-case basis. People who are 
separated should have access to the same 
programs, privileges, education and work 
opportunities as everybody else. 

TRANSGENDER INCARCERATED PEOPLE IN CRISIS

Resources
HELP FOR TGNC INCARCERATED PEOPLE  
AND THEIR ALLIES
If you are in prison, please use this list to find support or ask questions about your 
rights behind bars. If you are not in prison yourself but want to get involved in 
advocating for TGNC incarcerated people, consider reaching out to one of these 
groups or being a pen pal. Or contact the Transgender Rights Project, Lambda 
Legal’s initiative to win equality for TGNC people in all areas of life, through 
impact litigation, policy development and public education (lambdalegal.org or 
866-542-8336).

American Civil Liberties Union (ACLU)  
The ACLU’s National Prison Project works to ensure that prisons, jails and other 
places of detention comply with the Constitution, domestic law and international 
human rights principles. (aclu.org/prisoners-rights or 212-549-2500) 

Black and Pink 
Black and Pink is a network of LGBTQ pen pals that also produces a newsletter 
of stories, advice and essays about being LGBT in prison. (blackandpink.org or 
members@blackandpink.org)

Jailhouse Lawyer’s Manual 
The Columbia Human Rights Law Review compiles A Jailhouse Lawyer’s Manual, 
which contains information about “challenging your conviction or your sentence, 
your rights while you are in prison and different ways to obtain an early release 
from prison.” (http://blogs2.law.columbia.edu/jlm/)

Just Detention International 
This health and human rights organization battles sexual abuse and supports 
survivors, including TGNC individuals, in all forms of detention. (justdetention.org 
or 202-506-3333 or info@justdetention.org)

National Center for Transgender Equality (NCTE) 
NCTE fights discrimination and violence against transgender people in prison and 
beyond, and has published “LGBT People and the Prison Rape Elimination Act” 
(bit.ly/MK1meQ). (transequality.org or 202-903-0112 or NCTE@transequality.org)

National PREA Resource Center (PRC) 
The PRC provides information about implementation of the Prison Rape 
Elimination Act (PREA) in the U.S. corrections system, including current research 
and updates about local staff training programs. (PREAResourceCenter.org)

Sylvia Rivera Law Project (SRLP) 
SRLP’s Prisoner Justice Project provides legal services to improve the conditions 
of confinement and reduce the number of people held in prison and jail, and also 
helps develop guidelines on classification and care of transgender individuals. 
SRLP’s Prisoner’s Advisory Committee (PAC) asks incarcerated people for policy 
input and circulates a newsletter. (srlp.org/or 212-337-8550 or info@srlp.org)

Transformative Justice Project of Illinois 
This is a collective of lawyers, social workers, activists and community organizers 
working for prison abolition, transformative justice and gender self-determination. 
(tjlp.org or 773-272-1822 or info@tjlp.org)

Transgender Gender Variant Intersex Justice (TGIJP)  
The TGIJP mission is to challenge human rights abuses committed against 
transgender, gender variant/genderqueer and intersex (TGI) people in California 
prisons and beyond. TGIJP helps out low-income transgender people both inside 
and outside of prison; volunteers respond to letters from incarcerated people. 
(tgijp.org or 510-533-3809 or info@tgijp.org)

FOR MORE INFORMATION:  
Contact Lambda Legal at  
212-809-8585, 120 Wall Street,  
19th Floor, New York, NY 10005-3919. 
If you feel you have experienced 
discrimination, call our Legal Help 
Desk toll-free at 866-542-8336 or  
go to www.lambdalegal.org/help.
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1 (Slip Opinion) OCTOBER TERM, 2016 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

PENA-RODRIGUEZ v. COLORADO 

CERTIORARI TO THE SUPREME COURT OF COLORADO 

No. 15–606. Argued October 11, 2016—Decided March 6, 2017 

A Colorado jury convicted petitioner Peña-Rodriguez of harassment and 
unlawful sexual contact.  Following the discharge of the jury, two ju
rors told defense counsel that, during deliberations, Juror H. C. had 
expressed anti-Hispanic bias toward petitioner and petitioner’s alibi 
witness. Counsel, with the trial court’s supervision, obtained affida
vits from the two jurors describing a number of biased statements by
H. C. The court acknowledged H. C.’s apparent bias but denied peti
tioner’s motion for a new trial on the ground that Colorado Rule of
Evidence 606(b) generally prohibits a juror from testifying as to
statements made during deliberations in a proceeding inquiring into
the validity of the verdict.  The Colorado Court of Appeals affirmed,
agreeing that H. C.’s alleged statements did not fall within an excep
tion to Rule 606(b).  The Colorado Supreme Court also affirmed, rely
ing on Tanner v. United States, 483 U. S. 107, and Warger v. Shauers, 
574 U. S. ___, both of which rejected constitutional challenges to the
federal no-impeachment rule as applied to evidence of juror miscon
duct or bias. 

Held: Where a juror makes a clear statement indicating that he or she 
relied on racial stereotypes or animus to convict a criminal defend
ant, the Sixth Amendment requires that the no-impeachment rule 
give way in order to permit the trial court to consider the evidence of 
the juror’s statement and any resulting denial of the jury trial guar
antee.  Pp. 6–21.

(a) At common law jurors were forbidden to impeach their verdict,
either by affidavit or live testimony.  Some American jurisdictions
adopted a more flexible version of the no-impeachment bar, known as 
the “Iowa rule,” which prevented jurors from testifying only about 
their own subjective beliefs, thoughts, or motives during delibera
tions.  An alternative approach, later referred to as the federal ap



  
 

 
 
 

  
  

  
 

  
 

 
 

 
  

  

   
 

 
 

 

  

  
   

 
 
 

  
 

 

2 PENA-RODRIGUEZ v. COLORADO 

Syllabus 

proach, permitted an exception only for events extraneous to the de
liberative process.  This Court’s early decisions did not establish a 
clear preference for a particular version of the no-impeachment rule,
appearing open to the Iowa rule in United States v. Reid, 12 How. 
361, and Mattox v. United States, 146 U. S. 140, but rejecting that 
approach in McDonald v. Pless, 238 U. S. 264. 

The common-law development of the rule reached a milestone in
1975 when Congress adopted Federal Rule of Evidence 606(b), which
sets out a broad no-impeachment rule, with only limited exceptions. 
This version of the no-impeachment rule has substantial merit, pro
moting full and vigorous discussion by jurors and providing consider
able assurance that after being discharged they will not be sum
moned to recount their deliberations or otherwise harassed.  The rule 
gives stability and finality to verdicts.  Pp. 6–9.

(b) Some version of the no-impeachment rule is followed in every 
State and the District of Columbia, most of which follow the Federal 
Rule. At least 16 jurisdictions have recognized an exception for juror 
testimony about racial bias in deliberations.  Three Federal Courts of 
Appeals have also held or suggested there is a constitutional excep
tion for evidence of racial bias. 

In addressing the common-law no-impeachment rule, this Court
noted the possibility of an exception in the “gravest and most im
portant cases.” United States v. Reid, supra, at 366; McDonald v. 
Pless, supra, at 269. The Court has addressed the question whether
the Constitution mandates an exception to Rule 606(b) just twice, re
jecting an exception each time.  In Tanner, where the evidence 
showed that some jurors were under the influence of drugs and alco
hol during the trial, the Court identified “long-recognized and very 
substantial concerns” supporting the no-impeachment rule.  483 
U. S., at 127. The Court also outlined existing, significant safeguards
for the defendant’s right to an impartial and competent jury beyond 
post-trial juror testimony: members of the venire can be examined for
impartiality during voir dire; juror misconduct may be observed the 
court, counsel, and court personnel during the trial; and jurors them
selves can report misconduct to the court before a verdict is rendered.
In Warger, a civil case where the evidence indicated that the jury
forewoman failed to disclose a prodefendant bias during voir dire, the 
Court again put substantial reliance on existing safeguards for a fair
trial.  But the Court also warned, as in Reid and McDonald, that the 
no-impeachment rule may admit of exceptions for “juror bias so ex
treme that, almost by definition, the jury trial right has been 
abridged.” 574 U. S., at ___–___, n. 3.  Reid, McDonald, and Warger
left open the question here: whether the Constitution requires an ex
ception to the no-impeachment rule when a juror’s statements indi
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cate that racial animus was a significant motivating factor in his or 
her finding of guilt.  Pp. 9–13.

(c) The imperative to purge racial prejudice from the administra
tion of justice was given new force and direction by the ratification of 
the Civil War Amendments.  “[T]he central purpose of the Fourteenth 
Amendment was to eliminate racial discrimination emanating from 
official sources in the States.” McLaughlin v. Florida, 379 U. S. 184, 
192. Time and again, this Court has enforced the Constitution’s 
guarantee against state-sponsored racial discrimination in the jury 
system.  The Court has interpreted the Fourteenth Amendment to
prohibit the exclusion of jurors based on race, Strauder v. West Vir-
ginia, 100 U. S. 303, 305–309; struck down laws and practices that
systematically exclude racial minorities from juries, see, e.g., Neal v. 
Delaware, 103 U. S. 370; ruled that no litigant may exclude a pro
spective juror based on race, see, e.g., Batson v. Kentucky, 476 U. S. 
79; and held that defendants may at times be entitled to ask about
racial bias during voir dire, see, e.g., Ham v. South Carolina, 409 
U. S. 524. The unmistakable principle of these precedents is that
discrimination on the basis of race, “odious in all aspects, is especially
pernicious in the administration of justice,” Rose v. Mitchell, 443 
U. S. 545, 555, damaging “both the fact and the perception” of the ju
ry’s role as “a vital check against the wrongful exercise of power by
the State,” Powers v. Ohio, 499 U. S. 400, 411.  Pp. 13–15.

(d) This case lies at the intersection of the Court’s decisions endors
ing the no-impeachment rule and those seeking to eliminate racial
bias in the jury system. Those lines of precedent need not conflict. 
Racial bias, unlike the behavior in McDonald, Tanner, or Warger,
implicates unique historical, constitutional, and institutional con
cerns and, if left unaddressed, would risk systemic injury to the ad
ministration of justice.  It is also distinct in a pragmatic sense, for the 
Tanner safeguards may be less effective in rooting out racial bias.
But while all forms of improper bias pose challenges to the trial pro
cess, there is a sound basis to treat racial bias with added precaution. 
A constitutional rule that racial bias in the justice system must be
addressed—including, in some instances, after a verdict has been en
tered—is necessary to prevent a systemic loss of confidence in jury
verdicts, a confidence that is a central premise of the Sixth Amend
ment trial right.  Pp. 15–17.

(e) Before the no-impeachment bar can be set aside to allow further 
judicial inquiry, there must be a threshold showing that one or more 
jurors made statements exhibiting overt racial bias that cast serious
doubt on the fairness and impartiality of the jury’s deliberations and
resulting verdict.  To qualify, the statement must tend to show that
racial animus was a significant motivating factor in the juror’s vote 
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to convict.  Whether the threshold showing has been satisfied is
committed to the substantial discretion of the trial court in light of all
the circumstances, including the content and timing of the alleged 
statements and the reliability of the proffered evidence. 

The practical mechanics of acquiring and presenting such evidence 
will no doubt be shaped and guided by state rules of professional eth
ics and local court rules, both of which often limit counsel’s post-trial
contact with jurors.  The experience of those jurisdictions that have
already recognized a racial-bias exception to the no-impeachment 
rule, and the experience of courts going forward, will inform the
proper exercise of trial judge discretion.  The Court need not address 
what procedures a trial court must follow when confronted with a
motion for a new trial based on juror testimony of racial bias or the 
appropriate standard for determining when such evidence is suffi
cient to require that the verdict be set aside and a new trial be grant
ed. Standard and existing safeguards may also help prevent racial 
bias in jury deliberations, including careful voir dire and a trial 
court’s instructions to jurors about their duty to review the evidence, 
deliberate together, and reach a verdict in a fair and impartial way,
free from bias of any kind.  Pp. 17–21. 

350 P. 3d 287, reversed and remanded. 

KENNEDY, J., delivered the opinion of the Court, in which GINSBURG, 
BREYER, SOTOMAYOR, and KAGAN, JJ., joined.  THOMAS, J., filed a dis
senting opinion. ALITO, J., filed a dissenting opinion, in which ROBERTS, 
C. J., and THOMAS, J., joined. 
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 15–606 

MIGUEL ANGEL PENA-RODRIGUEZ, PETITIONER v. 
COLORADO 

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF 

COLORADO
 

[March 6, 2017] 


JUSTICE KENNEDY delivered the opinion of the Court. 
The jury is a central foundation of our justice system 

and our democracy. Whatever its imperfections in a par
ticular case, the jury is a necessary check on governmental 
power. The jury, over the centuries, has been an inspired, 
trusted, and effective instrument for resolving factual
disputes and determining ultimate questions of guilt or
innocence in criminal cases. Over the long course its 
judgments find acceptance in the community, an ac
ceptance essential to respect for the rule of law.  The jury
is a tangible implementation of the principle that the law 
comes from the people.

In the era of our Nation’s founding, the right to a jury
trial already had existed and evolved for centuries, 
through and alongside the common law. The jury was
considered a fundamental safeguard of individual liberty.
See The Federalist No. 83, p. 451 (B. Warner ed. 1818) (A. 
Hamilton). The right to a jury trial in criminal cases was
part of the Constitution as first drawn, and it was restated
in the Sixth Amendment. Art. III, §2, cl. 3; Amdt. 6.  By
operation of the Fourteenth Amendment, it is applicable to 
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the States. Duncan v. Louisiana, 391 U. S. 145, 149–150 
(1968).

Like all human institutions, the jury system has its 
flaws, yet experience shows that fair and impartial ver
dicts can be reached if the jury follows the court’s instruc
tions and undertakes deliberations that are honest, can
did, robust, and based on common sense. A general rule
has evolved to give substantial protection to verdict final
ity and to assure jurors that, once their verdict has been
entered, it will not later be called into question based on 
the comments or conclusions they expressed during delib
erations. This principle, itself centuries old, is often re
ferred to as the no-impeachment rule.  The instant case 
presents the question whether there is an exception to the 
no-impeachment rule when, after the jury is discharged, a 
juror comes forward with compelling evidence that an- 
other juror made clear and explicit statements indicating
that racial animus was a significant motivating factor in
his or her vote to convict. 

I 
State prosecutors in Colorado brought criminal charges

against petitioner, Miguel Angel Peña-Rodriguez, based on 
the following allegations.  In 2007, in the bathroom of a 
Colorado horse-racing facility, a man sexually assaulted 
two teenage sisters. The girls told their father and identi
fied the man as an employee of the racetrack.  The police
located and arrested petitioner.  Each girl separately
identified petitioner as the man who had assaulted her. 

The State charged petitioner with harassment, unlawful
sexual contact, and attempted sexual assault on a child.
Before the jury was empaneled, members of the venire 
were repeatedly asked whether they believed that they
could be fair and impartial in the case.  A written ques
tionnaire asked if there was “anything about you that you
feel would make it difficult for you to be a fair juror.”  App. 
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14. The court repeated the question to the panel of pro
spective jurors and encouraged jurors to speak in private
with the court if they had any concerns about their impar
tiality. Defense counsel likewise asked whether anyone 
felt that “this is simply not a good case” for them to be a 
fair juror. Id., at 34.  None of the empaneled jurors ex
pressed any reservations based on racial or any other bias.
And none asked to speak with the trial judge.

After a 3-day trial, the jury found petitioner guilty of
unlawful sexual contact and harassment, but it failed to 
reach a verdict on the attempted sexual assault charge. 
When the jury was discharged, the court gave them this 
instruction, as mandated by Colorado law: 

“The question may arise whether you may now dis
cuss this case with the lawyers, defendant, or other 
persons. For your guidance the court instructs you 
that whether you talk to anyone is entirely your own 
decision. . . . If any person persists in discussing the 
case over your objection, or becomes critical of your
service either before or after any discussion has be
gun, please report it to me.”  Id., at 85–86. 

Following the discharge of the jury, petitioner’s counsel
entered the jury room to discuss the trial with the jurors.
As the room was emptying, two jurors remained to speak
with counsel in private.  They stated that, during delibera
tions, another juror had expressed anti-Hispanic bias 
toward petitioner and petitioner’s alibi witness.  Petition
er’s counsel reported this to the court and, with the court’s
supervision, obtained sworn affidavits from the two jurors. 

The affidavits by the two jurors described a number of
biased statements made by another juror, identified as
Juror H. C.  According to the two jurors, H. C. told the 
other jurors that he “believed the defendant was guilty 
because, in [H. C.’s] experience as an ex-law enforcement 
officer, Mexican men had a bravado that caused them to 
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believe they could do whatever they wanted with women.” 
Id., at 110. The jurors reported that H. C. stated his belief 
that Mexican men are physically controlling of women
because of their sense of entitlement, and further stated, 
“ ‘I think he did it because he’s Mexican and Mexican men 
take whatever they want.’ ”  Id., at 109. According to the
jurors, H. C. further explained that, in his experience,
“nine times out of ten Mexican men were guilty of being 
aggressive toward women and young girls.”  Id., at 110. 
Finally, the jurors recounted that Juror H. C. said that he
did not find petitioner’s alibi witness credible because, 
among other things, the witness was “ ‘an illegal.’ ”  Ibid. 
(In fact, the witness testified during trial that he was a 
legal resident of the United States.) 

After reviewing the affidavits, the trial court acknowl
edged H. C.’s apparent bias.  But the court denied peti
tioner’s motion for a new trial, noting that “[t]he actual
deliberations that occur among the jurors are protected
from inquiry under [Colorado Rule of Evidence] 606(b).” 
Id., at 90.  Like its federal counterpart, Colorado’s Rule
606(b) generally prohibits a juror from testifying as to any
statement made during deliberations in a proceeding 
inquiring into the validity of the verdict.  See Fed. Rule 
Evid. 606(b).  The Colorado Rule reads as follows: 

“(b) Inquiry into validity of verdict or indictment.
Upon an inquiry into the validity of a verdict or indict
ment, a juror may not testify as to any matter or
statement occurring during the course of the jury’s de
liberations or to the effect of anything upon his or any 
other juror’s mind or emotions as influencing him to 
assent to or dissent from the verdict or indictment or 
concerning his mental processes in connection there
with. But a juror may testify about (1) whether ex
traneous prejudicial information was improperly 
brought to the jurors’ attention, (2) whether any out
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side influence was improperly brought to bear upon
any juror, or (3) whether there was a mistake in en
tering the verdict onto the verdict form.  A juror’s affi
davit or evidence of any statement by the juror may
not be received on a matter about which the juror 
would be precluded from testifying.” Colo. Rule Evid. 
606(b) (2016). 

The verdict deemed final, petitioner was sentenced to
two years’ probation and was required to register as a sex 
offender. A divided panel of the Colorado Court of Appeals 
affirmed petitioner’s conviction, agreeing that H. C.’s
alleged statements did not fall within an exception to Rule
606(b) and so were inadmissible to undermine the validity 
of the verdict. ___ P. 3d ___, 2012 WL 5457362. 

The Colorado Supreme Court affirmed by a vote of 4 to 
3. 350 P. 3d 287 (2015).  The prevailing opinion relied on 
two decisions of this Court rejecting constitutional chal
lenges to the federal no-impeachment rule as applied to 
evidence of juror misconduct or bias. See Tanner v. United 
States, 483 U. S. 107 (1987); Warger v. Shauers, 574 U. S. 
___ (2014).  After reviewing those precedents, the court
could find no “dividing line between different types of juror
bias or misconduct,” and thus no basis for permitting
impeachment of the verdicts in petitioner’s trial, notwith
standing H. C.’s apparent racial bias.  350 P. 3d, at 293. 
This Court granted certiorari to decide whether there is a
constitutional exception to the no-impeachment rule for 
instances of racial bias.  578 U. S. ___ (2016).

Juror H. C.’s bias was based on petitioner’s Hispanic 
identity, which the Court in prior cases has referred to as 
ethnicity, and that may be an instructive term here. See, 
e.g., Hernandez v. New York, 500 U. S. 352, 355 (1991) 
(plurality opinion).  Yet we have also used the language of
race when discussing the relevant constitutional principles 
in cases involving Hispanic persons. See, e.g., ibid.; Fisher 
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v. University of Tex. at Austin, 570 U. S. ___ (2013); 
Rosales-Lopez v. United States, 451 U. S. 182, 189–190 
(1981) (plurality opinion). Petitioner and respondent both 
refer to race, or to race and ethnicity, in this more expan
sive sense in their briefs to the Court.  This opinion refers
to the nature of the bias as racial in keeping with the
primary terminology employed by the parties and used in
our precedents. 

II
 
A 


At common law jurors were forbidden to impeach their 
verdict, either by affidavit or live testimony.  This rule 
originated in Vaise v. Delaval, 1 T. R. 11, 99 Eng. Rep. 944 
(K. B. 1785). There, Lord Mansfield excluded juror testi
mony that the jury had decided the case through a game of
chance. The Mansfield rule, as it came to be known, pro
hibited jurors, after the verdict was entered, from testify
ing either about their subjective mental processes or about 
objective events that occurred during deliberations.

American courts adopted the Mansfield rule as a matter 
of common law, though not in every detail.  Some jurisdic
tions adopted a different, more flexible version of the no-
impeachment bar known as the “Iowa rule.”  Under that 
rule, jurors were prevented only from testifying about
their own subjective beliefs, thoughts, or motives during
deliberations.  See Wright v. Illinois & Miss. Tel. Co., 20 
Iowa 195 (1866). Jurors could, however, testify about
objective facts and events occurring during deliberations, 
in part because other jurors could corroborate that
testimony.

An alternative approach, later referred to as the federal
approach, stayed closer to the original Mansfield rule.  See 
Warger, supra, at ___ (slip op., at 5).  Under this version of 
the rule, the no-impeachment bar permitted an exception 
only for testimony about events extraneous to the deliber
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ative process, such as reliance on outside evidence— 
newspapers, dictionaries, and the like—or personal inves
tigation of the facts.

This Court’s early decisions did not establish a clear 
preference for a particular version of the no-impeachment
rule. In United States v. Reid, 12 How. 361 (1852), the 
Court appeared open to the admission of juror testimony 
that the jurors had consulted newspapers during delibera
tions, but in the end it barred the evidence because the 
newspapers “had not the slightest influence” on the ver
dict. Id., at 366.  The Reid Court warned that juror testi
mony “ought always to be received with great caution.” 
Ibid.  Yet it added an important admonition: “cases might 
arise in which it would be impossible to refuse” juror 
testimony “without violating the plainest principles of 
justice.” Ibid. 

In a following case the Court required the admission of
juror affidavits stating that the jury consulted information 
that was not in evidence, including a prejudicial news-
paper article.  Mattox v. United States, 146 U. S. 140, 151 
(1892). The Court suggested, furthermore, that the ad
mission of juror testimony might be governed by a more
flexible rule, one permitting jury testimony even where it 
did not involve consultation of prejudicial extraneous
information. Id., at 148–149; see also Hyde v. United 
States, 225 U. S. 347, 382–384 (1912) (stating that the
more flexible Iowa rule “should apply,” but excluding 
evidence that the jury reached the verdict by trading
certain defendants’ acquittals for others’ convictions). 

Later, however, the Court rejected the more lenient 
Iowa rule. In McDonald v. Pless, 238 U. S. 264 (1915), the 
Court affirmed the exclusion of juror testimony about
objective events in the jury room.  There, the jury allegedly 
had calculated a damages award by averaging the 
numerical submissions of each member.  Id., at 265–266. 
As the Court explained, admitting that evidence would 
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have “dangerous consequences”: “no verdict would be safe” 
and the practice would “open the door to the most perni
cious arts and tampering with jurors.”  Id., at 268 (inter
nal quotation marks omitted).  Yet the Court reiterated its 
admonition from Reid, again cautioning that the no-
impeachment rule might recognize exceptions “in the
gravest and most important cases” where exclusion of 
juror affidavits might well violate “the plainest principles 
of justice.” 238 U. S., at 269 (quoting Reid, supra, at 366; 
internal quotation marks omitted).

The common-law development of the no-impeachment 
rule reached a milestone in 1975, when Congress adopted 
the Federal Rules of Evidence, including Rule 606(b). 
Congress, like the McDonald Court, rejected the Iowa 
rule. Instead it endorsed a broad no-impeachment rule, 
with only limited exceptions.

The version of the rule that Congress adopted was “no
accident.” Warger, 574 U. S., at ___ (slip op., at 7).  The 
Advisory Committee at first drafted a rule reflecting the 
Iowa approach, prohibiting admission of juror testimony 
only as it related to jurors’ mental processes in reaching a 
verdict. The Department of Justice, however, expressed 
concern over the preliminary rule.  The Advisory Commit
tee then drafted the more stringent version now in effect,
prohibiting all juror testimony, with exceptions only where
the jury had considered prejudicial extraneous evidence or
was subject to other outside influence.  Rules of Evidence 
for United States Courts and Magistrates, 56 F. R. D. 183,
265 (1972).  The Court adopted this second version and 
transmitted it to Congress. 

The House favored the Iowa approach, but the Senate 
expressed concern that it did not sufficiently address the 
public policy interest in the finality of verdicts.  S. Rep. 
No. 93–1277, pp. 13–14 (1974).  Siding with the Senate, 
the Conference Committee adopted, Congress enacted, and
the President signed the Court’s proposed rule.  The sub
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stance of the Rule has not changed since 1975, except for a
2006 modification permitting evidence of a clerical mis
take on the verdict form. See 574 U. S., at ___. 

The current version of Rule 606(b) states as follows: 

“(1) Prohibited Testimony or Other Evidence. During
an inquiry into the validity of a verdict or indictment,
a juror may not testify about any statement made or 
incident that occurred during the jury’s deliberations; 
the effect of anything on that juror’s or another juror’s
vote; or any juror’s mental processes concerning the
verdict or indictment.  The court may not receive a ju
ror’s affidavit or evidence of a juror’s statement on 
these matters. 
“(2) Exceptions.  A juror may testify about whether: 

“(A) extraneous prejudicial information was im
properly brought to the jury’s attention; 

“(B) an outside influence was improperly brought to
bear on any juror; or

“(C) a mistake was made in entering the verdict on
the verdict form.” 

This version of the no-impeachment rule has substantial
merit. It promotes full and vigorous discussion by provid
ing jurors with considerable assurance that after being 
discharged they will not be summoned to recount their 
deliberations, and they will not otherwise be harassed or 
annoyed by litigants seeking to challenge the verdict.  The 
rule gives stability and finality to verdicts. 

B 
Some version of the no-impeachment rule is followed in 

every State and the District of Columbia.  Variations 
make classification imprecise, but, as a general matter, it
appears that 42 jurisdictions follow the Federal Rule, 
while 9 follow the Iowa Rule. Within both classifications 
there is a diversity of approaches.  Nine jurisdictions that 
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follow the Federal Rule have codified exceptions other 
than those listed in Federal Rule 606(b). See Appendix, 
infra. At least 16 jurisdictions, 11 of which follow the 
Federal Rule, have recognized an exception to the no-
impeachment bar under the circumstances the Court faces
here: juror testimony that racial bias played a part in 
deliberations.  Ibid. According to the parties and amici, 
only one State other than Colorado has addressed this
issue and declined to recognize an exception for racial
bias. See Commonwealth v. Steele, 599 Pa. 341, 377–379, 
961 A. 2d 786, 807–808 (2012). 

The federal courts, for their part, are governed by Fed
eral Rule 606(b), but their interpretations deserve further 
comment. Various Courts of Appeals have had occasion to 
consider a racial bias exception and have reached different 
conclusions.  Three have held or suggested there is a 
constitutional exception for evidence of racial bias. See 
United States v. Villar, 586 F. 3d 76, 87–88 (CA1 2009) 
(holding the Constitution demands a racial-bias excep
tion); United States v. Henley, 238 F. 3d 1111, 1119–1121 
(CA9 2001) (finding persuasive arguments in favor of an
exception but not deciding the issue); Shillcutt v. Gagnon, 
827 F. 2d 1155, 1158–1160 (CA7 1987) (observing that in 
some cases fundamental fairness could require an excep
tion). One Court of Appeals has declined to find an excep
tion, reasoning that other safeguards inherent in the trial 
process suffice to protect defendants’ constitutional inter
ests. See United States v. Benally, 546 F. 3d 1230, 1240– 
1241 (CA10 2008).  Another has suggested as much, hold
ing in the habeas context that an exception for racial bias 
was not clearly established but indicating in dicta that no
such exception exists.  See Williams v. Price, 343 F. 3d 
223, 237–239 (CA3 2003) (Alito, J.).  And one Court of 
Appeals has held that evidence of racial bias is excluded
by Rule 606(b), without addressing whether the Constitu
tion may at times demand an exception.  See Martinez v. 
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Food City, Inc., 658 F. 2d 369, 373–374 (CA5 1981). 

C 
In addressing the scope of the common-law no-

impeachment rule before Rule 606(b)’s adoption, the Reid 
and McDonald Courts noted the possibility of an exception
to the rule in the “gravest and most important cases.” 
Reid, 12 How., at 366; McDonald, 238 U. S., at 269.  Yet 
since the enactment of Rule 606(b), the Court has ad
dressed the precise question whether the Constitution 
mandates an exception to it in just two instances.

In its first case, Tanner, 483 U. S. 107, the Court rejected
a Sixth Amendment exception for evidence that some
jurors were under the influence of drugs and alcohol dur
ing the trial. Id., at 125. Central to the Court’s reasoning
were the “long-recognized and very substantial concerns”
supporting “the protection of jury deliberations from in
trusive inquiry.” Id., at 127. The Tanner Court echoed 
McDonald’s concern that, if attorneys could use juror 
testimony to attack verdicts, jurors would be “harassed 
and beset by the defeated party,” thus destroying “all 
frankness and freedom of discussion and conference.” 483 
U. S., at 120 (quoting McDonald, supra, at 267–268).  The 
Court was concerned, moreover, that attempts to impeach 
a verdict would “disrupt the finality of the process” and
undermine both “jurors’ willingness to return an unpopu
lar verdict” and “the community’s trust in a system that
relies on the decisions of laypeople.”  483 U. S., at 120– 
121. 

The Tanner Court outlined existing, significant safe
guards for the defendant’s right to an impartial and com
petent jury beyond post-trial juror testimony.  At the 
outset of the trial process, voir dire provides an opportun- 
ity for the court and counsel to examine members of the 
venire for impartiality. As a trial proceeds, the court,
counsel, and court personnel have some opportunity to 
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learn of any juror misconduct. And, before the verdict, 
jurors themselves can report misconduct to the court. 
These procedures do not undermine the stability of a 
verdict once rendered. Even after the trial, evidence of 
misconduct other than juror testimony can be used to 
attempt to impeach the verdict.  Id., at 127. Balancing 
these interests and safeguards against the defendant’s 
Sixth Amendment interest in that case, the Court affirmed 
the exclusion of affidavits pertaining to the jury’s inebri
ated state. Ibid. 

The second case to consider the general issue presented
here was Warger, 574 U. S. ___.  The Court again rejected 
the argument that, in the circumstances there, the jury 
trial right required an exception to the no-impeachment
rule. Warger involved a civil case where, after the verdict 
was entered, the losing party sought to proffer evidence 
that the jury forewoman had failed to disclose prodefend
ant bias during voir dire. As in Tanner, the Court put
substantial reliance on existing safeguards for a fair trial.
The Court stated: “Even if jurors lie in voir dire in a way 
that conceals bias, juror impartiality is adequately as
sured by the parties’ ability to bring to the court’s atten
tion any evidence of bias before the verdict is rendered, 
and to employ nonjuror evidence even after the verdict is
rendered.” 574 U. S., at ___ (slip op., at 10). 

In Warger, however, the Court did reiterate that the no-
impeachment rule may admit exceptions. As in Reid and 
McDonald, the Court warned of “juror bias so extreme
that, almost by definition, the jury trial right has been
abridged.” 574 U. S., at ___–___, n. 3 (slip op., at 10–11, 
n. 3).  “If and when such a case arises,” the Court indicated 
it would “consider whether the usual safeguards are or 
are not sufficient to protect the integrity of the process.” 
Ibid. 

The recognition in Warger that there may be extreme
cases where the jury trial right requires an exception to 
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the no-impeachment rule must be interpreted in context
as a guarded, cautious statement.  This caution is war
ranted to avoid formulating an exception that might un
dermine the jury dynamics and finality interests the no-
impeachment rule seeks to protect.  Today, however, the 
Court faces the question that Reid, McDonald, and Warger 
left open. The Court must decide whether the Constitu
tion requires an exception to the no-impeachment rule
when a juror’s statements indicate that racial animus was
a significant motivating factor in his or her finding of
guilt. 

III 
It must become the heritage of our Nation to rise above

racial classifications that are so inconsistent with our 
commitment to the equal dignity of all persons. This 
imperative to purge racial prejudice from the administra
tion of justice was given new force and direction by the
ratification of the Civil War Amendments. 

“[T]he central purpose of the Fourteenth Amendment
was to eliminate racial discrimination emanating from 
official sources in the States.”  McLaughlin v. Florida, 379 
U. S. 184, 192 (1964). In the years before and after the 
ratification of the Fourteenth Amendment, it became clear 
that racial discrimination in the jury system posed a
particular threat both to the promise of the Amendment 
and to the integrity of the jury trial.  “Almost immediately
after the Civil War, the South began a practice that would 
continue for many decades: All-white juries punished 
black defendants particularly harshly, while simultane
ously refusing to punish violence by whites, including Ku 
Klux Klan members, against blacks and Republicans.” 
Forman, Juries and Race in the Nineteenth Century, 113
Yale L. J. 895, 909–910 (2004).  To take one example, just 
in the years 1865 and 1866, all-white juries in Texas 
decided a total of 500 prosecutions of white defendants 
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charged with killing African-Americans.  All 500 were 
acquitted. Id., at 916. The stark and unapologetic nature 
of race-motivated outcomes challenged the American belief 
that “the jury was a bulwark of liberty,” id., at 909, and 
prompted Congress to pass legislation to integrate the jury
system and to bar persons from eligibility for jury service 
if they had conspired to deny the civil rights of African-
Americans, id., at 920–930. Members of Congress stressed 
that the legislation was necessary to preserve the right to
a fair trial and to guarantee the equal protection of the
laws. Ibid. 

The duty to confront racial animus in the justice system
is not the legislature’s alone. Time and again, this Court 
has been called upon to enforce the Constitution’s guaran
tee against state-sponsored racial discrimination in the 
jury system.  Beginning in 1880, the Court interpreted the 
Fourteenth Amendment to prohibit the exclusion of jurors 
on the basis of race. Strauder v. West Virginia, 100 U. S. 
303, 305–309 (1880).  The Court has repeatedly struck
down laws and practices that systematically exclude racial
minorities from juries.  See, e.g., Neal v. Delaware, 103 
U. S. 370 (1881); Hollins v. Oklahoma, 295 U. S. 394 
(1935) (per curiam); Avery v. Georgia, 345 U. S. 559 (1953); 
Hernandez v. Texas, 347 U. S. 475 (1954); Castaneda v. 
Partida, 430 U. S. 482 (1977).  To guard against discrimi
nation in jury selection, the Court has ruled that no liti
gant may exclude a prospective juror on the basis of race. 
Batson v. Kentucky, 476 U. S. 79 (1986); Edmonson v. 
Leesville Concrete Co., 500 U. S. 614 (1991); Georgia v. 
McCollum, 505 U. S. 42 (1992).  In an effort to ensure that 
individuals who sit on juries are free of racial bias, the
Court has held that the Constitution at times demands 
that defendants be permitted to ask questions about racial 
bias during voir dire. Ham v. South Carolina, 409 U. S. 
524 (1973); Rosales-Lopez, 451 U. S. 182; Turner v. Mur-
ray, 476 U. S. 28 (1986). 
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The unmistakable principle underlying these precedents 
is that discrimination on the basis of race, “odious in all 
aspects, is especially pernicious in the administration of 
justice.” Rose v. Mitchell, 443 U. S. 545, 555 (1979).  The 
jury is to be “a criminal defendant’s fundamental ‘protec
tion of life and liberty against race or color prejudice.’ ”  
McCleskey v. Kemp, 481 U. S. 279, 310 (1987) (quoting 
Strauder, supra, at 309). Permitting racial prejudice in
the jury system damages “both the fact and the percep
tion” of the jury’s role as “a vital check against the wrong
ful exercise of power by the State.”  Powers v. Ohio, 499 
U. S. 400, 411 (1991); cf. Aldridge v. United States, 283 
U. S. 308, 315 (1931); Buck v. Davis, ante, at 22. 

IV 

A 


This case lies at the intersection of the Court’s decisions 
endorsing the no-impeachment rule and its decisions
seeking to eliminate racial bias in the jury system.  The 
two lines of precedent, however, need not conflict. 

Racial bias of the kind alleged in this case differs in
critical ways from the compromise verdict in McDonald, 
the drug and alcohol abuse in Tanner, or the pro-
defendant bias in Warger. The behavior in those cases is 
troubling and unacceptable, but each involved anomalous
behavior from a single jury—or juror—gone off course.
Jurors are presumed to follow their oath, cf. Penry v. 
Johnson, 532 U. S. 782, 799 (2001), and neither history 
nor common experience show that the jury system is rife
with mischief of these or similar kinds.  To attempt to rid
the jury of every irregularity of this sort would be to ex
pose it to unrelenting scrutiny.  “It is not at all clear . . . 
that the jury system could survive such efforts to perfect 
it.” Tanner, 483 U. S., at 120. 

The same cannot be said about racial bias, a familiar 
and recurring evil that, if left unaddressed, would risk 
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systemic injury to the administration of justice. This 
Court’s decisions demonstrate that racial bias implicates
unique historical, constitutional, and institutional con
cerns. An effort to address the most grave and serious 
statements of racial bias is not an effort to perfect the 
jury but to ensure that our legal system remains capable 
of coming ever closer to the promise of equal treat
ment under the law that is so central to a functioning 
democracy.

Racial bias is distinct in a pragmatic sense as well.  In 
past cases this Court has relied on other safeguards to
protect the right to an impartial jury.  Some of those safe
guards, to be sure, can disclose racial bias. Voir dire at 
the outset of trial, observation of juror demeanor and
conduct during trial,  juror reports before the verdict, and
nonjuror evidence after trial are important mechanisms
for discovering bias. Yet their operation may be compro
mised, or they may prove insufficient.  For instance, this 
Court has noted the dilemma faced by trial court judges 
and counsel in deciding whether to explore potential racial
bias at voir dire. See Rosales-Lopez, supra; Ristaino v. 
Ross, 424 U. S. 589 (1976).  Generic questions about juror 
impartiality may not expose specific attitudes or biases 
that can poison jury deliberations.  Yet more pointed 
questions “could well exacerbate whatever prejudice might 
exist without substantially aiding in exposing it.”  Rosales-
Lopez, supra, at 195 (Rehnquist, J., concurring in result). 

The stigma that attends racial bias may make it diffi
cult for a juror to report inappropriate statements during
the course of juror deliberations. It is one thing to accuse
a fellow juror of having a personal experience that im
properly influences her consideration of the case, as would 
have been required in Warger. It is quite another to call
her a bigot.

The recognition that certain of the Tanner safeguards
may be less effective in rooting out racial bias than other 
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kinds of bias is not dispositive.  All forms of improper bias
pose challenges to the trial process. But there is a sound 
basis to treat racial bias with added precaution.  A consti
tutional rule that racial bias in the justice system must be 
addressed—including, in some instances, after the verdict 
has been entered—is necessary to prevent a systemic loss
of confidence in jury verdicts, a confidence that is a central
premise of the Sixth Amendment trial right. 

B 
For the reasons explained above, the Court now holds 

that where a juror makes a clear statement that indicates
he or she relied on racial stereotypes or animus to convict 
a criminal defendant, the Sixth Amendment requires that 
the no-impeachment rule give way in order to permit the
trial court to consider the evidence of the juror’s statement 
and any resulting denial of the jury trial guarantee.

Not every offhand comment indicating racial bias or 
hostility will justify setting aside the no-impeachment bar
to allow further judicial inquiry.  For the inquiry to pro
ceed, there must be a showing that one or more jurors 
made statements exhibiting overt racial bias that cast
serious doubt on the fairness and impartiality of the jury’s 
deliberations and resulting verdict.  To qualify, the state
ment must tend to show that racial animus was a signifi
cant motivating factor in the juror’s vote to convict. 
Whether that threshold showing has been satisfied is a 
matter committed to the substantial discretion of the trial 
court in light of all the circumstances, including the con
tent and timing of the alleged statements and the reliabil
ity of the proffered evidence.

The practical mechanics of acquiring and presenting 
such evidence will no doubt be shaped and guided by state
rules of professional ethics and local court rules, both of
which often limit counsel’s post-trial contact with jurors. 
See 27 C. Wright & V. Gold, Federal Practice and Proce
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dure: Evidence §6076, pp. 580–583 (2d ed. 2007) (Wright); 
see also Variations of ABA Model Rules of Professional 
Conduct, Rule 3.5 (Sept. 15, 2016) (overview of state ethics
rules); 2 Jurywork Systematic Techniques §13:18 (2016–
2017) (overview of Federal District Court rules). These 
limits seek to provide jurors some protection when they
return to their daily affairs after the verdict has been
entered. But while a juror can always tell counsel they do
not wish to discuss the case, jurors in some instances may 
come forward of their own accord. 

That is what happened here. In this case the alleged 
statements by a juror were egregious and unmistakable in
their reliance on racial bias. Not only did juror H. C.
deploy a dangerous racial stereotype to conclude petitioner
was guilty and his alibi witness should not be believed, 
but he also encouraged other jurors to join him in convict
ing on that basis.

Petitioner’s counsel did not seek out the two jurors’ 
allegations of racial bias.  Pursuant to Colorado’s manda
tory jury instruction, the trial court had set limits on juror 
contact and encouraged jurors to inform the court if any
one harassed them about their role in the case. Similar 
limits on juror contact can be found in other jurisdictions 
that recognize a racial-bias exception.  See, e.g., Fla. 
Standard Jury Instrs. in Crim. Cases No. 4.2 (West 2016) 
(“Although you are at liberty to speak with anyone about
your deliberations, you are also at liberty to refuse to 
speak to anyone”); Mass. Office of Jury Comm’r, Trial
Juror’s Handbook (Dec. 2015) (“You are not required to 
speak with anyone once the trial is over. . . . If anyone
tries to learn this confidential information from you, or if
you feel harassed or embarrassed in any way, you should 
report it to the court . . . immediately”); N. J. Crim. Model 
Jury Charges, Non 2C Charges, Dismissal of Jury (2014) 
(“It will be up to each of you to decide whether to speak 
about your service as a juror”). 
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With the understanding that they were under no obliga
tion to speak out, the jurors approached petitioner’s coun
sel, within a short time after the verdict, to relay their
concerns about H. C.’s statements.  App. 77.  A similar 
pattern is common in cases involving juror allegations of 
racial bias. See, e.g., Villar, 586 F. 3d, at 78 ( juror e
mailed defense counsel within hours of the verdict); Kittle 
v. United States, 65 A. 3d 1144, 1147 (D. C. 2013) ( juror 
wrote a letter to the judge the same day the court dis
charged the jury); Benally, 546 F. 3d, at 1231 ( juror ap
proached defense counsel the day after the jury announced 
its verdict).  Pursuant to local court rules, petitioner’s
counsel then sought and received permission from the
court to contact the two jurors and obtain affidavits lim
ited to recounting the exact statements made by H. C. that
exhibited racial bias. 

While the trial court concluded that Colorado’s Rule 
606(b) did not permit it even to consider the resulting 
affidavits, the Court’s holding today removes that bar.
When jurors disclose an instance of racial bias as serious
as the one involved in this case, the law must not wholly 
disregard its occurrence. 

C 
As the preceding discussion makes clear, the Court 

relies on the experiences of the 17 jurisdictions that have
recognized a racial-bias exception to the no-impeachment
rule—some for over half a century—with no signs of an
increase in juror harassment or a loss of juror willingness 
to engage in searching and candid deliberations.

The experience of these jurisdictions, and the experience
of the courts going forward, will inform the proper exercise
of trial judge discretion in these and related matters.  This 
case does not ask, and the Court need not address, what 
procedures a trial court must follow when confronted with
a motion for a new trial based on juror testimony of racial 
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bias. See 27 Wright 575–578 (noting a divergence of 
authority over the necessity and scope of an evidentiary 
hearing on alleged juror misconduct).  The Court also does 
not decide the appropriate standard for determining when
evidence of racial bias is sufficient to require that the
verdict be set aside and a new trial be granted.  Compare, 
e.g., Shillcutt, 827 F. 2d, at 1159 (inquiring whether racial
bias “pervaded the jury room”), with, e.g., Henley, 238 
F. 3d, at 1120 (“One racist juror would be enough”). 

D 
It is proper to observe as well that there are standard 

and existing processes designed to prevent racial bias in
jury deliberations.  The advantages of careful voir dire 
have already been noted. And other safeguards deserve
mention. 

Trial courts, often at the outset of the case and again in 
their final jury instructions, explain the jurors’ duty to
review the evidence and reach a verdict in a fair and 
impartial way, free from bias of any kind.  Some instruc
tions are framed by trial judges based on their own learn
ing and experience.  Model jury instructions likely take 
into account these continuing developments and are com
mon across jurisdictions.  See, e.g., 1A K. O’Malley, J.
Grenig, & W. Lee, Federal Jury Practice and Instructions, 
Criminal §10:01, p. 22 (6th ed. 2008) (“Perform these
duties fairly. Do not let any bias, sympathy or prejudice 
that you may feel toward one side or the other influence 
your decision in any way”).  Instructions may emphasize
the group dynamic of deliberations by urging jurors to 
share their questions and conclusions with their col
leagues. See, e.g., id., §20:01, at 841 (“It is your duty as
jurors to consult with one another and to deliberate with
one another with a view towards reaching an agreement if 
you can do so without violence to individual judgment”).

Probing and thoughtful deliberation improves the likeli



  

   
 

 
 

  

 

 

 

  

 
  

21 Cite as: 580 U. S. ____ (2017) 

Opinion of the Court 

hood that other jurors can confront the flawed nature of
reasoning that is prompted or influenced by improper
biases, whether racial or otherwise. These dynamics can
help ensure that the exception is limited to rare cases. 

* * * 
The Nation must continue to make strides to overcome 

race-based discrimination. The progress that has already 
been made underlies the Court’s insistence that blatant 
racial prejudice is antithetical to the functioning of the 
jury system and must be confronted in egregious cases like
this one despite the general bar of the no-impeachment 
rule. It is the mark of a maturing legal system that it
seeks to understand and to implement the lessons of 
history. The Court now seeks to strengthen the broader 
principle that society can and must move forward by
achieving the thoughtful, rational dialogue at the founda
tion of both the jury system and the free society that 
sustains our Constitution. 

The judgment of the Supreme Court of Colorado is
reversed, and the case is remanded for further proceedings 
not inconsistent with this opinion. 

It is so ordered. 
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APPENDIX 

Codified Exceptions in Addition to Those Enumerated in 
Fed. Rule Evid. 606(b) 

See Ariz. Rules Crim. Proc. 24.1(c)(3), (d) (2011) (excep
tion for evidence of misconduct, including verdict by game
of chance or intoxication); Idaho Rule Evid. 606(b) (2016) 
(game of chance); Ind. Rule Evid. 606(b)(2)(A) (Burns 
2014) (drug or alcohol use); Minn. Rule Evid. 606(b) (2014) 
(threats of violence or violent acts); Mont. Rule Evid.
606(b) (2015) (game of chance); N. D. Rule Evid. 
606(b)(2)(C) (2016–2017) (same); Tenn. Rule Evid. 606(b) 
(2016) (quotient verdict or game of chance); Tex. Rule
Evid. 606(b)(2)(B) (West 2016) (rebutting claim juror was 
unqualified); Vt. Rule Evid. 606(b) (Cum. Supp. 2016) 
(juror communication with nonjuror); see also 27 C.
Wright & V. Gold, Federal Practice and Procedure: Evi
dence §6071, p. 447, and n. 66 (2d ed. 2007); id., at 451, 
and n. 70; id., at 452, and n. 72. 

Judicially Recognized Exceptions for Evidence of Racial 
Bias

 See State v. Santiago, 245 Conn. 301, 323–340, 715 A. 
2d 1, 14–22 (1998); Kittle v. United States, 65 A. 3d 1144, 
1154–1556 (D. C. 2013); Fisher v. State, 690 A. 2d 917, 
919–921, and n. 4 (Del. 1996) (Appendix to opinion), Pow-
ell v. Allstate Ins. Co., 652 So. 2d 354, 357–358 (Fla. 1995); 
Spencer v. State, 260 Ga. 640, 643–644, 398 S. E. 2d 179, 
184–185 (1990); State v. Jackson, 81 Haw. 39, 48–49, 912 
P. 2d 71, 80–81 (1996); Commonwealth v. Laguer, 410 
Mass. 89, 97–98, 571 N. E. 2d 371, 376 (1991); State v. 
Callender, 297 N. W. 2d 744, 746 (Minn. 1980); Fleshner v. 
Pepose Vision Inst., P. C., 304 S. W. 3d 81, 87–90 (Mo. 
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2010); State v. Levitt, 36 N. J. 266, 271–273, 176 A. 2d 465, 
467–468 (1961); People v. Rukaj, 123 App. Div. 2d 277,
280–281, 506 N. Y. S. 2d 677, 679–680 (1986); State v. 
Hidanovic, 2008 ND 66, ¶¶21–26, 747 N. W. 2d 463, 472– 
474; State v. Brown, 62 A. 3d 1099, 1110 (R. I. 2013); State 
v. Hunter, 320 S. C. 85, 88, 463 S. E. 2d 314, 316 (1995); 
Seattle v. Jackson, 70 Wash. 2d 733, 738, 425 P. 2d 385, 
389 (1967); After Hour Welding, Inc. v. Laneil Manage-
ment Co., 108 Wis. 2d 734, 739–740, 324 N. W. 2d 686, 690 
(1982). 
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SUPREME COURT OF THE UNITED STATES 

No. 15–606 

MIGUEL ANGEL PENA-RODRIGUEZ, PETITIONER v. 
COLORADO 

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF 

COLORADO
 

[March 6, 2017] 


JUSTICE THOMAS, dissenting. 
The Court today holds that the Sixth Amendment re-

quires the States to provide a criminal defendant the
opportunity to impeach a jury’s guilty verdict with juror 
testimony about a juror’s alleged racial bias, notwith-
standing a state procedural rule forbidding such testi-
mony. I agree with JUSTICE ALITO that the Court’s decision 
is incompatible with the text of the Amendment it pur-
ports to interpret and with our precedents.  I write sepa-
rately to explain that the Court’s holding also cannot be
squared with the original understanding of the Sixth or
Fourteenth Amendments. 

I 
The Sixth Amendment’s protection of the right, “[i]n all 

criminal prosecutions,” to a “trial, by an impartial jury,” is
limited to the protections that existed at common law 
when the Amendment was ratified. See, e.g., Apprendi v. 
New Jersey, 530 U. S. 466, 500, and n. 1 (2000) (THOMAS, 
J., concurring); 3 J. Story, Commentaries on the Constitu-
tion of the United States §1773, pp. 652–653 (1833) (Story) 
(explaining that “the trial by jury in criminal cases” pro-
tected by the Constitution is the same “great privilege”
that was “a part of that admirable common law” of Eng-
land); cf. 5 St. G. Tucker, Blackstone’s Commentaries 349, 
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n. 2 (1803). It is therefore “entirely proper to look to the 
common law” to ascertain whether the Sixth Amendment 
requires the result the Court today reaches. Apprendi, 
supra, at 500, n. 1. 

The Sixth Amendment’s specific guarantee of impartial-
ity incorporates the common-law understanding of that 
term. See, e.g., 3 W. Blackstone, Commentaries on the 
Laws of England 365 (1769) (Blackstone) (describing 
English trials as “impartially just” because of their “cau-
tion against all partiality and bias” in the jury). The 
common law required a juror to have “freedome of mind”
and to be “indifferent as hee stands unsworne.”  1 E. Coke, 
First Part of the Institutes of the Laws of England §234, p. 
155a (16th ed. 1809); accord, 3 M. Bacon, A New Abridg-
ment of the Law 258 (3d ed. 1768); cf. T. Cooley, A Trea-
tise on the Constitutional Limitations Which Rest Upon
the Legislative Power of the States of the American Union 
319 (1868) (“The jury must be indifferent between the
prisoner and the commonwealth”). Impartial jurors could 
“have no interest of their own affected, and no personal 
bias, or pre-possession, in favor [of] or against either 
party.” Pettis v. Warren, 1 Kirby 426, 427 (Conn. Super. 
1788). 

II 
The common-law right to a jury trial did not, however, 

guarantee a defendant the right to impeach a jury verdict 
with juror testimony about juror misconduct, including “a 
principal species of [juror] misbehaviour”—“notorious 
partiality.”  3 Blackstone 388.  Although partiality was a 
ground for setting aside a jury verdict, ibid., the English
common-law rule at the time the Sixth Amendment was 
ratified did not allow jurors to supply evidence of that
misconduct.  In 1770, Lord Mansfield refused to receive a 
juror’s affidavit to impeach a verdict, declaring that such
an affidavit “can’t be read.” Rex v. Almon, 5 Burr. 2687, 
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98 Eng. Rep. 411 (K. B.).  And in 1785, Lord Mansfield 
solidified the doctrine, holding that “[t]he Court [could not]
receive such an affidavit from any of the jurymen” to prove 
that the jury had cast lots to reach a verdict.  Vaise v. 
Delaval, 1 T. R. 11, 99 Eng. Rep. 944 (K. B.).1 

At the time of the founding, the States took mixed ap-
proaches to this issue. See Cluggage v. Swan, 4 Binn. 150, 
156 (Pa. 1811) (opinion of Yeates, J.) (“The opinions of 
American judges . . . have greatly differed on the point in
question”); Bishop v. Georgia, 9 Ga. 121, 126 (1850) (de-
scribing the common law in 1776 on this question as “in a 
transition state”).  Many States followed Lord Mansfield’s 
no-impeachment rule and refused to receive juror affida-
vits. See, e.g., Brewster v. Thompson, 1 N. J. L. 32 (1790) 
(per curiam); Robbins v. Windover, 2 Tyl. 11, 14 (Vt. 1802); 
Taylor v. Giger, 3 Ky. 586, 597–598 (1808); Price v. 
McIlvain, 2 Tread. 503, 504 (S. C. 1815); Tyler v. Stevens, 
4 N. H. 116, 117 (1827); 1 Z. Swift, A Digest of the Laws of
the State of Connecticut 775 (1822) (“In England, and in
the courts of the United States, jurors are not permitted to
be witnesses respecting the misconduct of the jury . . . and 
this is, most unquestionably, the correct principle”).  Some 
States, however, permitted juror affidavits about juror 
misconduct. See, e.g., Crawford v. State, 10 Tenn. 60, 68 
(1821); Cochran v. Street, 1 Va. 79, 81 (1792).  And others 
initially permitted such evidence but quickly reversed 
course. Compare, e.g., Smith v. Cheetham, 3 Cai. R. 57, 
—————— 

1 Prior to 1770, it appears that juror affidavits were sometimes re-
ceived to impeach a verdict on the ground of juror misbehavior, al-
though only “with great caution.”  McDonald v. Pless, 238 U. S. 264, 268 
(1915); see, e.g., Dent v. The Hundred of Hertford, 2 Salk. 645, 91 Eng. 
Rep. 546 (K. B. 1696); Philips v. Fowler, Barnes. 441, 94 Eng. Rep. 994 
(K. B. 1735).  But “previous to our Revolution, and at least as early as
1770, the doctrine in England was distinctly ruled the other way, and
has so stood ever since.”  3 T. Waterman, A Treatise on the Principles of
Law and Equity Which Govern Courts in the Granting of New Trials in
Cases Civil and Criminal 1429 (1855). 
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59–60 (N. Y. 1805) (opinion of Livingston, J.) (permitting 
juror testimony), with Dana v. Tucker, 4 Johns. 487, 488– 
489 (N. Y. 1809) (per curiam) (overturning Cheetham);
compare also Bradley’s Lessee v. Bradley, 4 Dall. 112 (Pa.
1792) (permitting juror affidavits), with, e.g., Cluggage, 
supra, at 156–158 (opinion of Yeates, J.) (explaining that 
Bradley was incorrectly reported and rejecting affidavits);
compare also Talmadge v. Northrop, 1 Root 522 (Conn.
1793) (admitting juror testimony), with State v. Freeman, 
5 Conn. 348, 350–352 (1824) (“The opinion of almost
the whole legal world is adverse to the reception of the
testimony in question; and, in my opinion, on invincible 
foundations”). 

By the time the Fourteenth Amendment was ratified,
Lord Mansfield’s no-impeachment rule had become firmly 
entrenched in American law. See Lettow, New Trial for 
Verdict Against Law: Judge-Jury Relations in Early-
Nineteenth Century America, 71 Notre Dame L. Rev. 505,
536 (1996) (“[O]pponents of juror affidavits had largely 
won out by the middle of the century”); 8 J. Wigmore, 
Evidence in Trials at Common Law §2352, p. 697 (J.
McNaughton rev. 1961) (Wigmore) (Lord Mansfield’s rule 
“came to receive in the United States an adherence almost 
unquestioned”); J. Proffatt, A Treatise on Trial by Jury 
§408, p. 467 (1877) (“It is a well established rule of law 
that no affidavit shall be received from a juror to impeach
his verdict”).  The vast majority of States adopted the no-
impeachment rule as a matter of common law.  See, e.g., 
Bull v. Commonwealth, 55 Va. 613, 627–628 (1857) (“[T]he
practice appears to be now generally settled, to reject the
testimony of jurors when offered to impeach their verdict.
The cases on the subject are too numerous to be cited”); 
Tucker v. Town Council of South Kingstown, 5 R. I. 558, 
560 (1859) (collecting cases); State v. Coupenhaver, 39 Mo. 
430 (1867) (“The law is well settled that a traverse juror 
cannot be a witness to prove misbehavior in the jury in 
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regard to their verdict”); Peck v. Brewer, 48 Ill. 54, 63 
(1868) (“So far back as . . . 1823, the doctrine was held that 
the affidavits of jurors cannot be heard to impeach their
verdict”); Heffron v. Gallupe, 55 Me. 563, 566 (1868) (rul-
ing inadmissible “depositions of . . . jurors as to what 
transpired in the jury room”); Withers v. Fiscus, 40 Ind. 
131, 131–132 (1872) (“In the United States it seems to be
settled, notwithstanding a few adjudications to the con- 
trary . . . , that such affidavits cannot be received”).2 

The Court today acknowledges that the States “adopted
the Mansfield rule as a matter of common law,” ante, at 6, 
but ascribes no significance to that fact.  I would hold that 
it is dispositive.  Our common-law history does not estab-
lish that—in either 1791 (when the Sixth Amendment was
ratified) or 1868 (when the Fourteenth Amendment was
ratified)—a defendant had the right to impeach a verdict 
with juror testimony of juror misconduct.  In fact, it 
strongly suggests that such evidence was prohibited.  In 
the absence of a definitive common-law tradition permit-
ting impeachment by juror testimony, we have no basis to 
invoke a constitutional provision that merely “follow[s] out 
the established course of the common law in all trials for 
crimes,” 3 Story §1785, at 662, to overturn Colorado’s 
decision to preserve the no-impeachment rule, cf. 
Boumediene v. Bush, 553 U. S. 723, 832–833 (2008) (Scalia, 
J., dissenting). 

* * * 
Perhaps good reasons exist to curtail or abandon the no-

impeachment rule. Some States have done so, see Appen-
dix to majority opinion, ante, and others have not.  Ulti-

—————— 
2 Although two States declined to follow the rule in the mid-19th cen-

tury, see Wright v. Illinois & Miss. Tel. Co., 20 Iowa 195, 210 (1866); 
Perry v. Bailey, 12 Kan. 539, 544–545 (1874), “most of the state courts”
had already “committed themselves upon the subject,” 8 Wigmore
§2354, at 702. 
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mately, that question is not for us to decide.  It should be 
left to the political process described by JUSTICE ALITO. 
See post, at 5–7 (dissenting opinion).  In its attempt to 
stimulate a “thoughtful, rational dialogue” on race rela-
tions, ante, at 21, the Court today ends the political pro-
cess and imposes a uniform, national rule.  The Constitu-
tion does not require such a rule. Neither should we. 

I respectfully dissent. 
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SUPREME COURT OF THE UNITED STATES 

No. 15–606 

MIGUEL ANGEL PENA-RODRIGUEZ, PETITIONER v. 
COLORADO 

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF 

COLORADO
 

[March 6, 2017] 


JUSTICE ALITO, with whom THE CHIEF JUSTICE and 
JUSTICE THOMAS join, dissenting. 

Our legal system has many rules that restrict the ad
mission of evidence of statements made under circum
stances in which confidentiality is thought to be essential. 
Statements made to an attorney in obtaining legal advice, 
statements to a treating physician, and statements made 
to a spouse or member of the clergy are familiar examples. 
See Trammel v. United States, 445 U. S. 40, 51 (1980).
Even if a criminal defendant whose constitutional rights 
are at stake has a critical need to obtain and introduce 
evidence of such statements, long-established rules stand 
in the way. The goal of avoiding interference with confi
dential communications of great value has long been
thought to justify the loss of important evidence and the 
effect on our justice system that this loss entails. 

The present case concerns a rule like those just men
tioned, namely, the age-old rule against attempting to
overturn or “impeach” a jury’s verdict by offering state
ments made by jurors during the course of deliberations. 
For centuries, it has been the judgment of experienced 
judges, trial attorneys, scholars, and lawmakers that
allowing jurors to testify after a trial about what took
place in the jury room would undermine the system of 
trial by jury that is integral to our legal system. 
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Juries occupy a unique place in our justice system.  The 
other participants in a trial—the presiding judge, the 
attorneys, the witnesses—function in an arena governed 
by strict rules of law.  Their every word is recorded and 
may be closely scrutinized for missteps. 

When jurors retire to deliberate, however, they enter a 
space that is not regulated in the same way. Jurors are 
ordinary people.  They are expected to speak, debate, 
argue, and make decisions the way ordinary people do in 
their daily lives.  Our Constitution places great value on 
this way of thinking, speaking, and deciding. The jury 
trial right protects parties in court cases from being 
judged by a special class of trained professionals who do 
not speak the language of ordinary people and may not 
understand or appreciate the way ordinary people live 
their lives. To protect that right, the door to the jury room 
has been locked, and the confidentiality of jury delibera
tions has been closely guarded. 

Today, with the admirable intention of providing justice 
for one criminal defendant, the Court not only pries open 
the door; it rules that respecting the privacy of the jury 
room, as our legal system has done for centuries, violates 
the Constitution. This is a startling development, and 
although the Court tries to limit the degree of intrusion, it 
is doubtful that there are principled grounds for prevent
ing the expansion of today’s holding. 

The Court justifies its decision on the ground that the 
nature of the confidential communication at issue in this 
particular case—a clear expression of what the Court 
terms racial bias1—is uniquely harmful to our criminal 

—————— 
1 The bias at issue in this case was a “bias against Mexican men.”

App. 160.  This might be described as bias based on national origin or 
ethnicity. Cf. Hernandez v. New York, 500 U. S. 352, 355 (1991) (plu
rality opinion); Hernandez v. Texas, 347 U. S. 475, 479 (1954).  How-
ever, no party has suggested that these distinctions make a substantive 
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justice system. And the Court is surely correct that even a 
tincture of racial bias can inflict great damage on that 
system, which is dependent on the public’s trust.  But 
until today, the argument that the Court now finds con
vincing has not been thought to be sufficient to overcome 
confidentiality rules like the one at issue here. 

Suppose that a prosecution witness gives devastating 
but false testimony against a defendant, and suppose that 
the witness’s motivation is racial bias.  Suppose that the 
witness admits this to his attorney, his spouse, and a 
member of the clergy.  Suppose that the defendant, 
threatened with conviction for a serious crime and a 
lengthy term of imprisonment, seeks to compel the attor
ney, the spouse, or the member of the clergy to testify 
about the witness’s admissions. Even though the constitu
tional rights of the defendant hang in the balance, the 
defendant’s efforts to obtain the testimony would fail.  The 
Court provides no good reason why the result in this case 
should not be the same. 

I 
Rules barring the admission of juror testimony to im

peach a verdict (so-called “no-impeachment rules”) have a 
long history. Indeed, they pre-date the ratification of the 
Constitution. They are typically traced back to Vaise v. 
Delaval, 1 T. R. 11, 99 Eng. Rep. 944 (K. B. 1785), in 
which Lord Mansfield declined to consider an affidavit 
from two jurors who claimed that the jury had reached its 
verdict by lot.  See Warger v. Shauers, 574 U. S. ___, ___ 
(2014) (slip op., at 4).  Lord Mansfield’s approach “soon 
took root in the United States,” ibid., and “[b]y the begin
ning of [the 20th] century, if not earlier, the near-
universal and firmly established common-law rule in the 

—————— 

difference in this case. 



  
  

 

 
 

 

 
  

 

 

 
 

  
 

 

4 PENA-RODRIGUEZ v. COLORADO 

ALITO, J., dissenting 

United States flatly prohibited the admission of juror 
testimony to impeach a jury verdict,” Tanner v. United 
States, 483 U. S. 107, 117 (1987); see 27 C. Wright & V. 
Gold, Federal Practice and Procedure: Evidence §6071, p. 
431 (2d ed. 2007) (Wright & Gold) (noting that the Mans
field approach “came to be accepted in almost all states”). 

In McDonald v. Pless, 238 U. S. 264 (1915), this Court 
adopted a strict no-impeachment rule for cases in federal 
court. McDonald involved allegations that the jury had
entered a quotient verdict—that is, that it had calculated 
a damages award by taking the average of the jurors’ 
suggestions. Id., at 265–266.  The Court held that evi
dence of this misconduct could not be used. Id., at 269. It 
applied what it said was “unquestionably the general rule,
that the losing party cannot, in order to secure a new trial, 
use the testimony of jurors to impeach their verdict.”  Ibid. 
The Court recognized that the defendant had a powerful
interest in demonstrating that the jury had “adopted an
arbitrary and unjust method in arriving at their verdict.” 
Id., at 267. “But,” the Court warned, “let it once be estab
lished that verdicts . . . can be attacked and set aside on 
the testimony of those who took part in their publication 
and all verdicts could be, and many would be, followed by 
an inquiry in the hope of discovering something which
might invalidate the finding.”  Ibid. This would lead to 
“harass[ment]” of jurors and “the destruction of all frank
ness and freedom of discussion and conference.”  Id., at 
267–268. Ultimately, even though the no-impeachment 
rule “may often exclude the only possible evidence of 
misconduct,” relaxing the rule “would open the door to the 
most pernicious arts and tampering with jurors.”  Id., at 
268 (internal quotation marks omitted).

The firm no-impeachment approach taken in McDonald 
came to be known as “the federal rule.”  This approach 
categorically bars testimony about jury deliberations, 
except where it is offered to demonstrate that the jury was 
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subjected to an extraneous influence (for example, an 
attempt to bribe a juror). Warger, supra, at ___ (slip op., 
at 5); Tanner, supra, at 117;2 see 27 Wright & Gold §6071, 
at 432–433. 

Some jurisdictions, notably Iowa, adopted a more per
missive rule. Under the Iowa rule, jurors were generally 
permitted to testify about any subject except their “subjec
tive intentions and thought processes in reaching a ver
dict.” Warger, supra, at ___ (slip op., at 4). Accordingly, 
the Iowa rule allowed jurors to “testify as to events or 
conditions which might have improperly influenced the 
verdict, even if these took place during deliberations within 
the jury room.”  27 Wright & Gold §6071, at 432. 

Debate between proponents of the federal rule and the 
Iowa rule emerged during the framing and adoption of 
Federal Rule of Evidence 606(b).  Both sides had their 
supporters.  The contending arguments were heard and 
considered, and in the end the strict federal approach was 
retained. 

An early draft of the Advisory Committee on the Federal 
Rules of Evidence included a version of the Iowa rule, 51 
F. R. D. 315, 387–388 (1971).  That draft was forcefully 
criticized, however,3 and the Committee ultimately pro

—————— 
2 As this Court has explained, the extraneous influence exception 

“do[es] not detract from, but rather harmonize[s] with, the weighty
government interest in insulating the jury’s deliberative process.” 
Tanner, 483 U. S., at 120.  The extraneous influence exception, like the
no-impeachment rule itself, is directed at protecting jury deliberations
against unwarranted interference.  Ibid. 

3 In particular, the Justice Department observed that “[s]trong policy 
considerations continue to support” the federal approach and that
“[r]ecent experience has shown that the danger of harassment of jurors 
by unsuccessful litigants warrants a rule which imposes strict limita
tions on the instances in which jurors may be questioned about their
verdict.”  Letter from R. Kliendienst, Deputy Attorney General, to
Judge A. Maris (Aug. 9, 1971), 117 Cong. Rec. 33648, 33655 (1971). 
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duced a revised draft that retained the well-established 
federal approach. Tanner, supra, at 122; see Committee 
on Rules of Practice and Procedure of the Judicial Confer
ence of the United States, Revised Draft of Proposed Rules 
of Evidence for the United States Courts and Magistrates 
73 (Oct. 1971). Expressly repudiating the Iowa rule, the 
new draft provided that jurors generally could not testify 
“as to any matter or statement occurring during the course 
of the jury’s deliberations.”  Ibid.  This new version was 
approved by the Judicial Conference and sent to this 
Court, which adopted the rule and referred it to Congress. 
56 F. R. D. 183, 265–266 (1972). 

Initially, the House rejected this Court’s version of Rule 
606(b) and instead reverted to the earlier (and narrower) 
Advisory Committee draft.  Tanner, supra, at 123; see 
H. R. Rep. No. 93–650, pp. 9–10 (1973) (criticizing the 
Supreme Court draft for preventing jurors from testifying 
about “quotient verdict[s]” and other “irregularities which 
occurred in the jury room”).  In the Senate, however, the 
Judiciary Committee favored this Court’s rule.  The Com
mittee Report observed that the House draft broke with 
“long-accepted Federal law” by allowing verdicts to be 
“challenge[d] on the basis of what happened during the 
jury’s internal deliberations.”  S. Rep. No. 93–1277, p. 13 
(1974) (S. Rep.).  In the view of the Senate Committee, the 
House rule would have “permit[ted] the harassment of 
former jurors” as well as “the possible exploitation of 
disgruntled or otherwise badly-motivated ex-jurors.”  Id., 

—————— 

And Senator McClellan, an influential member of the Senate Judiciary 
Committee, insisted that the “mischief in this Rule ought to be plain for
all to see” and that it would be impossible “to conduct trials, particu- 
larly criminal prosecutions, as we know them today, if every verdict were
followed by a post-trial hearing into the conduct of the juror’s delibera
tions.” Letter from Sen. J. McClellan to Judge A. Maris (Aug. 12, 
1971), id., at 33642, 33645. 
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at 14. This result would have undermined the finality of 
verdicts, violated “common fairness,” and prevented jurors 
from “function[ing] effectively.”  Ibid. The Senate rejected 
the House version of the rule and returned to the Court’s 
rule. A Conference Committee adopted the Senate ver
sion, see H. R. Conf. Rep. No. 93–1597, p. 8 (1974), and 
this version was passed by both Houses and was signed 
into law by the President. 

As this summary shows, the process that culminated in 
the adoption of Federal Rule of Evidence 606(b) was the 
epitome of reasoned democratic rulemaking.  The “distin
guished, Supreme Court-appointed” members of the Advi
sory Committee went through a 7-year drafting process, 
“produced two well-circulated drafts,” and “considered 
numerous comments from persons involved in nearly
every area of court-related law.”  Rothstein, The Proposed
Amendments to the Federal Rules of Evidence, 62 Geo. 
L. J. 125 (1973). The work of the Committee was consid
ered and approved by the experienced appellate and trial
judges serving on the Judicial Conference and by our
predecessors on this Court.  After that, the matter went to 
Congress, which “specifically understood, considered, and 
rejected a version of [the rule] that would have allowed
jurors to testify on juror conduct during deliberations.” 
Tanner, 483 U. S., at 125.  The judgment of all these par
ticipants in the process, which was informed by their
assessment of an empirical issue, i.e., the effect that the 
competing Iowa rule would have had on the jury system, is 
entitled to great respect.

Colorado considered this same question, made the same 
judgment as the participants in the federal process, and
adopted a very similar rule. In doing so, it joined the 
overwhelming majority of States. Ante, at 9. In the great 
majority of jurisdictions, strong no-impeachment rules
continue to be “viewed as both promoting the finality of
verdicts and insulating the jury from outside influences.” 
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Warger, 574 U. S., at ___ (slip op., at 4). 

II
 
A 


Recognizing the importance of Rule 606(b), this Court 
has twice rebuffed efforts to create a Sixth Amendment 
exception—first in Tanner and then, just two Terms ago, 
in Warger.

The Tanner petitioners were convicted of committing
mail fraud and conspiring to defraud the United States. 
483 U. S., at 109–110, 112–113.  After the trial, two jurors 
came forward with disturbing stories of juror misconduct. 
One claimed that several jurors “consumed alcohol during
lunch breaks . . . causing them to sleep through the after
noons.” Id., at 113.  The second added that jurors also
smoked marijuana and ingested cocaine during the trial. 
Id., at 115–116.  This Court held that evidence of this 
bacchanalia could properly be excluded under Rule 606(b). 
Id., at 127. 

The Court noted that “[s]ubstantial policy considera
tions support the common-law rule against the admission 
of jury testimony to impeach a verdict.” Id., at 119. While 
there is “little doubt that postverdict investigation into
juror misconduct would in some instances lead to the
invalidation of verdicts reached after irresponsible or 
improper juror behavior,” the Court observed, it is “not at
all clear . . . that the jury system could survive such efforts
to perfect it.”  Id., at 120. Allowing such post-verdict
inquiries would “seriously disrupt the finality of the pro
cess.” Ibid.  It would also undermine “full and frank dis
cussion in the jury room, jurors’ willingness to return an 
unpopular verdict, and the community’s trust in a system
that relies on the decisions of laypeople.” Id., at 120–121. 

The Tanner petitioners, of course, had a Sixth Amend
ment right “to ‘a tribunal both impartial and mentally 
competent to afford a hearing.’ ” Id., at 126 (quoting Jor-
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dan v. Massachusetts, 225 U. S. 167, 176 (1912)).  The 
question, however, was whether they also had a right to 
an evidentiary hearing featuring “one particular kind of 
evidence inadmissible under the Federal Rules.”  483 
U. S., at 126–127.  Turning to that question, the Court 
noted again that “long-recognized and very substantial 
concerns support the protection of jury deliberations from 
intrusive inquiry.” Id., at 127. By contrast, “[p]etitioners’
Sixth Amendment interests in an unimpaired jury . . . 
[were] protected by several aspects of the trial process.” 
Ibid. 

The Court identified four mechanisms that protect
defendants’ Sixth Amendment rights. First, jurors can be 
“examined during voir dire.” Ibid. Second, “during the
trial the jury is observable by the court, by counsel, and by 
court personnel.” Ibid.  Third, “jurors are observable by
each other, and may report inappropriate juror behavior to
the court before they render a verdict.”  Ibid.  And fourth, 
“after the trial a party may seek to impeach the verdict by
nonjuror evidence of misconduct.”  Ibid. These “other 
sources of protection of petitioners’ right to a competent
jury” convinced the Court that the juror testimony was
properly excluded. Ibid. 
 Warger involved a negligence suit arising from a motor
cycle crash. 574 U. S., at ___ (slip op., at 1).  During voir 
dire, the individual who eventually became the jury’s 
foreperson said that she could decide the case fairly and
impartially. Id., at ___ (slip op., at 2).  After the jury
returned a verdict in favor of the defendant, one of the 
jurors came forward with evidence that called into ques
tion the truthfulness of the foreperson’s responses during 
voir dire. According to this juror, the foreperson revealed
during the deliberations that her daughter had once 
caused a deadly car crash, and the foreperson expressed
the belief that a lawsuit would have ruined her daughter’s
life. Ibid. 
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In seeking to use this testimony to overturn the jury’s 
verdict, the plaintiff ’s primary contention was that Rule 
606(b) does not apply to evidence concerning a juror’s 
alleged misrepresentations during voir dire. If otherwise 
interpreted, the plaintiff maintained, the rule would 
threaten his right to trial by an impartial jury.4  The Court 
disagreed, in part because “any claim that Rule 606(b) is 
unconstitutional in circumstances such as these is fore
closed by our decision in Tanner.” Id., at ___ (slip op., at 
10). The Court explained that “[e]ven if jurors lie in voir 
dire in a way that conceals bias, juror impartiality is 
adequately assured by” two of the other Tanner safe
guards: pre-verdict reports by the jurors and non-juror 
evidence. 574 U. S., at ___ (slip op., at 10). 

Tanner and Warger fit neatly into this Court’s broader 
jurisprudence concerning the constitutionality of evidence 
rules. As the Court has explained, “state and federal 
rulemakers have broad latitude under the Constitution to 
establish rules excluding evidence from criminal trials.” 
Holmes v. South Carolina, 547 U. S. 319, 324 (2006) (in
ternal quotation marks and alteration omitted).  Thus, 
evidence rules of this sort have been invalidated only if 
they “serve no legitimate purpose or . . . are disproportion
ate to the ends that they are asserted to promote.” Id., at 
326. Tanner and Warger recognized that Rule 606(b) 
serves vital purposes and does not impose a disproportion
ate burden on the jury trial right. 

Today, for the first time, the Court creates a constitu
tional exception to no-impeachment rules. Specifically, 
the Court holds that no-impeachment rules violate the 
Sixth Amendment to the extent that they preclude courts 
—————— 

4 Although Warger was a civil case, we wrote that “[t]he Constitution
guarantees both criminal and civil litigants a right to an impartial
jury.” 574 U. S., at ___ (slip op., at 9). 
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from considering evidence of a juror’s racially biased com
ments. Ante, at 17. The Court attempts to distinguish 
Tanner and Warger, but its efforts fail. 

Tanner and Warger rested on two basic propositions. 
First, no-impeachment rules advance crucial interests. 
Second, the right to trial by an impartial jury is adequately 
protected by mechanisms other than the use of juror 
testimony regarding jury deliberations.  The first of these 
propositions applies regardless of the nature of the juror 
misconduct, and the Court does not argue otherwise. 
Instead, it contends that, in cases involving racially biased 
jurors, the Tanner safeguards are less effective and the 
defendant’s Sixth Amendment interests are more pro
found. Neither argument is persuasive. 

B 
As noted above, Tanner identified four “aspects of the

trial process” that protect a defendant’s Sixth Amendment 
rights: (1) voir dire; (2) observation by the court, counsel, 
and court personnel; (3) pre-verdict reports by the jurors; 
and (4) non-juror evidence.  483 U. S., at 127.5  Although
the Court insists that that these mechanisms “may be 
compromised” in cases involving allegations of racial bias,
it addresses only two of them and fails to make a sus
tained argument about either.  Ante, at 16. 

1 

First, the Court contends that the effectiveness of voir 
dire is questionable in cases involving racial bias because 

—————— 
5 The majority opinion in this case identifies a fifth mechanism: jury 

instructions.  It observes that, by explaining the jurors’ responsibilities, 
appropriate jury instructions can promote “[p]robing and thoughtful 
deliberation,” which in turn “improves the likelihood that other jurors 
can confront the flawed nature of reasoning that is prompted or influ
enced by improper biases.”  Ante, at 20–21.  This mechanism, like those 
listed in Tanner, can help to prevent bias from infecting a verdict. 
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pointed questioning about racial attitudes may highlight 
racial issues and thereby exacerbate prejudice. Ibid.  It is 
far from clear, however, that careful voir dire cannot 
surmount this problem.  Lawyers may use questionnaires 
or individual questioning of prospective jurors6 in order to 
elicit frank answers that a juror might be reluctant to 
voice in the presence of other prospective jurors.7  More
over, practice guides are replete with advice on conducting 
effective voir dire on the subject of race.  They outline a 
variety of subtle and nuanced approaches that avoid 
pointed questions.8  And of course, if an attorney is con

—————— 
6 Both of those techniques were used in this case for other purposes.

App. 13–14; Tr. 56–78 (Feb. 23, 2010, morning session). 
7 See People v. Harlan, 8 P. 3d 448, 500 (Colo. 2000) (“The trial court 

took precautions at the outset of the trial to foreclose the injection of
improper racial considerations by including questions concerning racial 
issues in the jury questionnaire”); Brewer v. Marshall, 119 F. 3d 993, 
996 (CA1 1997) (“The judge asked each juror, out of the presence of 
other jurors, whether they had any bias or prejudice for or against 
black persons or persons of Hispanic origin”); 6 W. LaFave, J. Israel, N. 
King, & O. Kerr, Criminal Procedure §22.3(a), p. 92 (4th ed. 2015)
(noting that “[j]udges commonly allow jurors to approach the bench and 
discuss sensitive matters there” and are also free to conduct “in cham
bers discussions”).

8 See, e.g., J. Gobert, E. Kreitzberg, & C. Rose, Jury Selection: The 
Law, Art, and Science of Selecting a Jury §7:41, pp. 357–358 (3d ed.
2014) (explaining that “the issue should be approached more indirectly”
and suggesting the use of “[o]pen-ended questions” on subjects like “the
composition of the neighborhood in which the juror lives, the juror’s 
relationship with co-workers or neighbors of different races, or the 
juror’s past experiences with persons of other races”); W. Jordan, Jury
Selection §8.11, p. 237 (1980) (explaining that “the whole matter of
prejudice” should be approached “delicately and cautiously” and giving 
an example of an indirect question that avoids the word “prejudice”); R. 
Wenke, The Art of Selecting a Jury 67 (1979) (discussing questions that
could identify biased jurors when “your client is a member of a minority
group”); id., at 66 (suggesting that instead of “asking a juror if he is
‘prejudiced’ ” the attorney should “inquire about his ‘feeling,’ ‘belief’ or
‘opinion’ ”); 2 National Jury Project, Inc., Jurywork: Systematic Tech
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cerned that a juror is concealing bias, a peremptory strike 
may be used.9 

The suggestion that voir dire is ineffective in unearthing 
bias runs counter to decisions of this Court holding that 
voir dire on the subject of race is constitutionally required 
in some cases, mandated as a matter of federal supervi- 
sory authority in others, and typically advisable in any case 

—————— 

niques §17.23 (E. Krauss ed., 2d ed. 2010) (listing sample questions
about racial prejudice); A. Grine & E. Coward, Raising Issues of Race in
North Carolina Criminal Cases, p. 8–14 (2014) (suggesting that attor
neys “share a brief example about a judgment shaped by a racial 
stereotype” to make it easier for jurors to share their own biased views),
http://defendermanuals.sog.unc.edu/race/8-addressing-race-trial (as last
visited Mar. 3, 2017); id., at 8–15 to 8–17 (suggesting additional strate
gies and providing sample questions); T. Mauet, Trial Techniques 44 
(8th ed. 2010) (suggesting that “likely beliefs and attitudes are more
accurately learned through indirection”); J. Lieberman & B. Sales,
Scientific Jury Selection 114–115 (2007) (discussing research suggest
ing that “participants were more likely to admit they were unable to
abide by legal due process guarantees when asked open-ended ques
tions that did not direct their responses”). 

9 To the extent race does become salient during voir dire, there is 
social science research suggesting that this may actually combat rather
than reinforce the jurors’ biases.  See, e.g., Lee, A New Approach to Voir 
Dire on Racial Bias, 5 U. C. Irvine L. Rev. 843, 861 (2015) (“A wealth of
fairly recent empirical research has shown that when race is made 
salient either through pretrial publicity, voir dire questioning of pro
spective jurors, opening and closing arguments, or witness testimony,
White jurors are more likely to treat similarly situated Black and
White defendants the same way”).  See also Sommers & Ellsworth, 
White Juror Bias: An Investigation of Prejudice Against Black Defend
ants in the American Courtroom, 7 Psychology, Pub. Pol’y, & L. 201, 
222 (2001); Sommers & Ellsworth, How Much Do We Really Know
About Race and Juries? A Review of Social Science Theory and Re
search, 78 Chi.-Kent L. Rev. 997, 1013–1014, 1027 (2003); Schuller,
Kazoleas, & Kawakami, The Impact of Prejudice Screening Procedures
on Racial Bias in the Courtroom, 33 Law & Human Behavior 320, 326 
(2009); Cohn, Bucolo, Pride, & Somers, Reducing White Juror Bias: The 
Role of Race Salience and Racial Attitudes, 39 J. Applied Soc. Psycho- 
logy 1953, 1964–1965 (2009). 

http://defendermanuals.sog.unc.edu/race/8-addressing-race-trial
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if a defendant requests it.  See Turner v. Murray, 476 
U. S. 28, 36–37 (1986); Rosales-Lopez v. United States, 451 
U. S. 182, 192 (1981) (plurality opinion); Ristaino v. Ross, 
424 U. S. 589, 597, n. 9 (1976).  If voir dire were not useful 
in identifying racial prejudice, those decisions would be 
pointless. Cf. Turner, supra, at 36 (plurality opinion) 
(noting “the ease with which [the] risk [of racial bias] 
could have been minimized” through voir dire).  Even the 
majority recognizes the “advantages of careful voir dire” as 
a “proces[s] designed to prevent racial bias in jury deliber
ations.” Ante, at 20. And reported decisions substantiate 
that voir dire can be effective in this regard. E.g., Brewer 
v. Marshall, 119 F. 3d 993, 995–996 (CA1 1997); United 
States v. Hasting, 739 F. 2d 1269, 1271 (CA7 1984); People 
v. Harlan, 8 P. 3d 448, 500 (Colo. 2000); see Brief for 
Respondent 23–24, n. 7 (listing additional cases).  Thus, 
while voir dire is not a magic cure, there are good reasons 
to think that it is a valuable tool. 

In any event, the critical point for present purposes is 
that the effectiveness of voir dire is a debatable empirical 
proposition.  Its assessment should be addressed in the 
process of developing federal and state evidence rules. 
Federal and state rulemakers can try a variety of ap
proaches, and they can make changes in response to the 
insights provided by experience and research. The ap
proach taken by today’s majority—imposing a federal 
constitutional rule on the entire country—prevents exper
imentation and makes change exceedingly hard.10 

—————— 
10 It is worth noting that, even if voir dire were entirely ineffective at

detecting racial bias (a proposition no one defends), that still would not 
suffice to distinguish this case from Warger v. Shauers, 574 U. S. ___ 
(2014).  After all, the allegation in Warger was that the foreperson had 
entirely circumvented voir dire by lying in order to shield her bias.  The 
Court, nevertheless, concluded that even where “jurors lie in voir dire 
in a way that conceals bias, juror impartiality is adequately assured” 
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2 
The majority also argues—even more cursorily—that 

“racial bias may make it difficult for a juror to report 
inappropriate statements during the course of juror delib
erations.” Ante, at 16.  This is so, we are told, because it is 
difficult to “call [another juror] a bigot.”  Ibid. 

Since the Court’s decision mandates the admission of 
the testimony of one juror about a statement made by 
another juror during deliberations, what the Court must 
mean in making this argument is that jurors are less 
willing to report biased comments by fellow jurors prior to 
the beginning of deliberations (while they are still sitting 
with the biased juror) than they are after the verdict is 
announced and the jurors have gone home.  But this is 
also a questionable empirical assessment, and the Court’s 
seat-of-the-pants judgment is no better than that of those 
with the responsibility of drafting and adopting federal 
and state evidence rules. There is no question that jurors 
do report biased comments made by fellow jurors prior to 
the beginning of deliberations. See, e.g., United States v. 
McClinton, 135 F. 3d 1178, 1184–1185 (CA7 1998); United 
States v. Heller, 785 F. 2d 1524, 1525–1529 (CA11 1986); 
Tavares v. Holbrook, 779 F. 2d 1, 1–3 (CA1 1985) (Breyer, 
J.); see Brief for Respondent 31–32, n. 10; Brief for United 
States as Amicus Curiae 31. And the Court marshals no 
evidence that such pre-deliberation reporting is rarer than 
the post-verdict variety. 

Even if there is something to the distinction that the 
Court makes between pre- and post-verdict reporting, it is 
debatable whether the difference is significant enough to 
merit different treatment.  This is especially so because 
post-verdict reporting is both more disruptive and may be 
the result of extraneous influences.  A juror who is ini- 

—————— 


through other means. Id., at ___ (slip op., at 10).
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tially in the minority but is ultimately persuaded by other 
jurors may have second thoughts after the verdict is an
nounced and may be angry with others on the panel who 
pressed for unanimity.  In addition, if a verdict is unpopu
lar with a particular juror’s family, friends, employer, co
workers, or neighbors, the juror may regret his or her vote 
and may feel pressured to rectify what the jury has done. 

In short, the Court provides no good reason to depart 
from the calculus made in Tanner and Warger.  Indeed, 
the majority itself uses hedged language and appears to 
recognize that this “pragmatic” argument is something of 
a makeweight. Ante, at 16–17 (noting that the argument 
is “not dispositive”); ante, at 16 (stating that the operation 
of the safeguards “may be compromised, or they may prove 
insufficient”). 

III
 
A 


The real thrust of the majority opinion is that the Con
stitution is less tolerant of racial bias than other forms of 
juror misconduct, but it is hard to square this argument 
with the nature of the Sixth Amendment right on which 
petitioner’s argument and the Court’s holding are based. 
What the Sixth Amendment protects is the right to an 
“impartial jury.” Nothing in the text or history of the 
Amendment or in the inherent nature of the jury trial 
right suggests that the extent of the protection provided 
by the Amendment depends on the nature of a jury’s 
partiality or bias.  As the Colorado Supreme Court aptly 
put it, it is hard to “discern a dividing line between differ
ent types of juror bias or misconduct, whereby one form of 
partiality would implicate a party’s Sixth Amendment 
right while another would not.”  350 P. 3d 287, 293 
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(2015).11 

Nor has the Court found any decision of this Court 
suggesting that the Sixth Amendment recognizes some 
sort of hierarchy of partiality or bias.  The Court points to 
a line of cases holding that, in some narrow circumstances, 
the Constitution requires trial courts to conduct voir dire 
on the subject of race.  Those decisions, however, were not 
based on a ranking of types of partiality but on the Court’s 
conclusion that in certain cases racial bias was especially 
likely.  See Turner, 476 U. S., at 38, n. 12 (plurality opin
ion) (requiring voir dire on the subject of race where there 
is “a particularly compelling need to inquire into racial 
prejudice” because of a qualitatively higher “risk of racial 
bias”); Ristaino, 424 U. S., at 596 (explaining that the 
requirement applies only if there is a “constitutionally 
significant likelihood that, absent questioning about 
racial prejudice, the jurors would not be [impartial]”).12 

Thus, this line of cases does not advance the majority’s 
argument. 

It is undoubtedly true that “racial bias implicates 
unique historical, constitutional, and institutional con
cerns.” Ante, at 16. But it is hard to see what that has to 
do with the scope of an individual criminal defendant’s 
Sixth Amendment right to be judged impartially.  The 
Court’s efforts to reconcile its decision with McDonald, 

—————— 
11 The majority’s reliance on footnote 3 of Warger, ante, at 12–13, is 

unavailing. In that footnote, the Court noted that some “cases of juror 
bias” might be “so extreme” as to prompt the Court to “consider whether 
the usual safeguards are or are not sufficient to protect the integrity
of the process.”  574 U. S., at ___–___, n. 3 (slip op., at 10–11, n. 3)
(emphasis added).  Considering this question is very different from 
adopting a constitutionally based exception to long-established no-
impeachment rules.

12 In addition, those cases did not involve a challenge to a long-
established evidence rule.  As such, they offer little guidance in per
forming the analysis required by this case. 

http:impartial]�).12
http:2015).11
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Tanner, and Warger illustrate the problem.  The Court 
writes that the misconduct in those cases, while “troubling 
and unacceptable,” was “anomalous.”  Ante, at 15. By 
contrast, racial bias, the Court says, is a “familiar and 
recurring evil” that causes “systemic injury to the admin
istration of justice.” Ante, at 15–16. 

Imagine two cellmates serving lengthy prison terms. 
Both were convicted for homicides committed in unrelated 
barroom fights. At the trial of the first prisoner, a juror, 
during deliberations, expressed animosity toward the 
defendant because of his race. At the trial of the second 
prisoner, a juror, during deliberations, expressed animos
ity toward the defendant because he was wearing the 
jersey of a hated football team. In both cases, jurors come 
forward after the trial and reveal what the biased juror 
said in the jury room. The Court would say to the first 
prisoner: “You are entitled to introduce the jurors’ testi
mony, because racial bias is damaging to our society.”  To 
the second, the Court would say: “Even if you did not have 
an impartial jury, you must stay in prison because sports 
rivalries are not a major societal issue.” 

This disparate treatment is unsupportable under the 
Sixth Amendment.  If the Sixth Amendment requires the 
admission of juror testimony about statements or conduct 
during deliberations that show one type of juror partiality, 
then statements or conduct showing any type of partiality 
should be treated the same way. 

B 
Recasting this as an equal protection case would not 

provide a ground for limiting the holding to cases involv
ing racial bias. At a minimum, cases involving bias based 
on any suspect classification—such as national origin13 or 
—————— 

13 See Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432, 440 
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religion14—would merit equal treatment. So, I think, 
would bias based on sex, United States v. Virginia, 518 
U. S. 515, 531 (1996), or the exercise of the First Amend
ment right to freedom of expression or association.  See 
Regan v. Taxation With Representation of Washington, 461 
U. S. 540, 545 (1983).  Indeed, convicting a defendant on 
the basis of any irrational classification would violate the 
Equal Protection Clause. 

Attempting to limit the damage worked by its decision, 
the Court says that only “clear” expressions of bias must 
be admitted, ante, at 17, but judging whether a statement 
is sufficiently “clear” will often not be easy.  Suppose that 
the allegedly biased juror in this case never made refer
ence to Peña-Rodriguez’s race or national origin but said 
that he had a lot of experience with “this macho type” and 
knew that men of this kind felt that they could get their 
way with women.  Suppose that other jurors testified that 
they were certain that “this macho type” was meant to 
refer to Mexican or Hispanic men.  Many other similarly 
suggestive statements can easily be imagined, and under 
today’s decision it will be difficult for judges to discern the 
dividing line between those that are “clear[ly]” based on 
racial or ethnic bias and those that are at least somewhat 
ambiguous. 

IV 
Today’s decision—especially if it is expanded in the

ways that seem likely—will invite the harms that no-
impeachment rules were designed to prevent. 

First, as the Court explained in Tanner, “postverdict 
scrutiny of juror conduct” will inhibit “full and frank dis

—————— 

(1985). 
14 See, e.g., United States v. Armstrong, 517 U. S. 456, 464 (1996); 

Burlington Northern R. Co. v. Ford, 504 U. S. 648, 651 (1992); New 
Orleans v. Dukes, 427 U. S. 297, 303 (1976) (per curiam). 
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cussion in the jury room.” 483 U. S., at 120–121; see also 
McDonald, 238 U. S., at 267–268 (warning that the use of 
juror testimony about misconduct during deliberations 
would “make what was intended to be a private delibera
tion, the constant subject of public investigation—to the 
destruction of all frankness and freedom of discussion and 
conference”). Or, as the Senate Report put it: “[C]ommon 
fairness requires that absolute privacy be preserved for 
jurors to engage in the full and free debate necessary to 
the attainment of just verdicts.  Jurors will not be able to 
function effectively if their deliberations are to be scruti
nized in post-trial litigation.”  S. Rep., at 14. 

Today’s ruling will also prompt losing parties and their 
friends, supporters, and attorneys to contact and seek to 
question jurors, and this pestering may erode citizens’ 
willingness to serve on juries.  Many jurisdictions now 
have rules that prohibit or restrict post-verdict contact 
with jurors, but whether those rules will survive today’s 
decision is an open question—as is the effect of this deci
sion on privilege rules such as those noted at the outset of 
this opinion.15

 Where post-verdict approaches are permitted or occur, 

—————— 
15 The majority’s emphasis on the unique harms of racial bias will not 

succeed at cabining the novel exception to no-impeachment rules, but it
may succeed at putting other kinds of rules under threat.  For example, 
the majority approvingly refers to the widespread rules limiting attor
neys’ contact with jurors.  Ante, at 17–18.  But under the reasoning of 
the majority opinion, it is not clear why such rules should be enforced 
when they come into conflict with a defendant’s attempt to introduce
evidence of racial bias.  For instance, what will happen when a lawyer
obtains clear evidence of racist statements by contacting jurors in 
violation of a local rule?  (Something similar happened in Tanner. 483 
U. S., at 126.)  It remains to be seen whether rules of this type—or 
other rules which exclude probative evidence, such as evidentiary 
privileges—will be allowed to stand in the way of the “imperative to
purge racial prejudice from the administration of justice.”  Ante, at 13. 

http:opinion.15
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there is almost certain to be an increase in harassment, 
arm-twisting, and outright coercion.  See McDonald, 
supra, at 267; S. Rep., at 14 (explaining that a laxer rule 
“would permit the harassment of former jurors by losing 
parties as well as the possible exploitation of disgruntled 
or otherwise badly-motivated ex-jurors”); 350 P. 3d, at 
293. As one treatise explains, “[a] juror who reluctantly 
joined a verdict is likely to be sympathetic to overtures by 
the loser, and persuadable to the view that his own con
sent rested on false or impermissible considerations, and 
the truth will be hard to know.” 3 C. Mueller & L. Kirk
patrick, Federal Evidence §6:16, p. 75 (4th ed. 2013). 

The majority’s approach will also undermine the finality
of verdicts.  “Public policy requires a finality to litigation.” 
S. Rep., at 14.  And accusations of juror bias—which may 
be “raised for the first time days, weeks, or months after
the verdict”—can “seriously disrupt the finality of the 
process.” Tanner, supra, at 120.  This threatens to 
“degrad[e] the prominence of the trial itself ” and to send
the message that juror misconduct need not be dealt with
promptly. Engle v. Isaac, 456 U. S. 107, 127 (1982). See 
H. R. Conf. Rep. No. 93–1597, at 8 (“The Conferees believe 
that jurors should be encouraged to be conscientious in 
promptly reporting to the court misconduct that occurs
during jury deliberations”). 

The Court itself acknowledges that strict no-
impeachment rules “promot[e] full and vigorous discus
sion,” protect jurors from “be[ing] harassed or annoyed by
litigants seeking to challenge the verdict,” and “giv[e] 
stability and finality to verdicts.” Ante, at 9. By the ma
jority’s own logic, then, imposing exceptions on no-
impeachment rules will tend to defeat full and vigorous 
discussion, expose jurors to harassment, and deprive
verdicts of stability. 

The Court’s only response is that some jurisdictions
already make an exception for racial bias, and the Court 
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detects no signs of “a loss of juror willingness to engage in 
searching and candid deliberations.”  Ante, at 19. One 
wonders what sort of outward signs the Court would
expect to see if jurors in these jurisdictions do not speak as
freely in the jury room as their counterparts in jurisdic
tions with strict no-impeachment rules.  Gathering and 
assessing evidence regarding the quality of jury delibera
tions in different jurisdictions would be a daunting enter
prise, and the Court offers no indication that anybody has 
undertaken that task. 

In short, the majority barely bothers to engage with the
policy issues implicated by no-impeachment rules. But 
even if it had carefully grappled with those issues, it still
would have no basis for exalting its own judgment over 
that of the many expert policymakers who have endorsed 
broad no-impeachment rules. 

V 
The Court’s decision is well-intentioned.  It seeks to 

remedy a flaw in the jury trial system, but as this Court
said some years ago, it is questionable whether our system
of trial by jury can endure this attempt to perfect it. 
Tanner, 483 U. S., at 120. 

I respectfully dissent. 
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ISSUES 
 
 

CONTEXTS 

ACCESS RECOGNITION 

 
FREEDOM FROM 
DISCRIMINATION 

(including sex discrimination, 
religion-cloaked discrimination, 

more) 

EMPLOYMENT 
FACILITIES  

(including in schools, public accommodations, 
etc.) 

IDENTITY DOCUMENTS HEALTH CARE 



EMPLOYMENT 



From E.E.O.C. v. R.G. & G.R. HARRIS FUNERAL HOMES  
Amicus Brief by Conservative Legal Defense and Education Fund and others (at 17): 

“Certainly, there will be pressure on the Sixth Circuit 
to follow the lead of the Seventh Circuit. . . and even 
take a step ahead of it in applying Title VII to protect 

transvestites supposedly transitioning.  In the 
slippery world of judicial improvisation, we move 

seamlessly away from the statutory text to 
implementing whatever the policy preferences of the 

judges may be – lesbians today, transvestites 
tomorrow.” 



FACILITIES 
 



Why restrooms? 



Legal Protections 

• Who controls? 

• What context? 

• Where? 



PENDING CASES 



NORTH CAROLINA HB 2 

• Banned transgender people from 
government restrooms & facilities 

• Rolled back local 
nondiscrimination protections 



NORTH CAROLINA 
 



NORTH CAROLINA HB 142 

• Bans protections for transgender 
people in restrooms & facilities 

• Freezes local nondiscrimination 
protections until 2020 



NORTH CAROLINA HB 142 
 



CURRENT GUIDANCE 
 



HEALTH CARE 



Accessing Health Care 
• Discrimination by Providers 

– Refusing Care, Rough Treatment, Blaming Patients 

– Outing Patients, Violating right to Privacy, HIPPA 

– Lack of Trans Cultural Comp. 

– Most health care needs, primary care 

• Transition Related Care is Medically Necessary 

– Medical Consensus, Courts catching up 

– Individualized Assessments, Treatment Warranted 

– Insurance policies with discriminatory exclusion 
language 

– Denial/Barriers to Complete Care: Have it, Check it  

 

 



Jessica Hicklin 
• Case about access to care 
• 38 year trans woman 
• In jail since age of 16 
• Diagnosed Gender Dysphoria 
• Missouri DOC refuses to provide 

medically necessary care 
• Freeze Frame policy 
• Emotional & Physical Harm 
• Deliberate indifference violates 

Eighth Amendment right to be 
free from “cruel and unusual 
punishment” 



Accessing Health Care, cont. 
• Some states outlaw denying coverage  

• Many states have laws denying coverage 

• Under the ACA, denying coverage based on 
gender identity 
– Considered unlawful sex discrimination, Sec. 1557 

– Covered programs administered by HHS, under ACA 

– Currently in litigation, interpretation enjoined 

• Joint Commission Complaints 

• Medicare and Medicaid 
– Medicare cannot automatically deny coverage 

– Medicaid uses state level coverage rules 

 
 

 





IDENTITY DOCUMENTS 



Identity Documents 

• Importance of correct identity documents 
– 68% reported none of ID docs updated (2015) 

– Federal agencies ahead of state agencies 

• Changing your Gender 
– One Federal Court: Not having a process, infringes 

on right to privacy, forcing them to out themselves 

– States Forbidding: Tennessee, Ohio, Idaho, Puerto 
Rico 

– Obstacles: Proof of Surgery, Court Orders 



Dana Zyymm 
• Intersex citizen & U.S. Navy 

veteran  
• Intersex = umbrella term, 

wide range of natural bodily 
variation 

• Born with sex characteristics 
that do not fit typical binary 
notions of bodies 
designated “male” or 
“female.” 

• Some visible at birth, not apparent until puberty, may not be 
visibly apparent at all. 

• Denied a passport because the U.S. State Department refuses 
to recognize a gender marker that is neither “M” (male) nor “F” 
(female) 

• Case in federal court, recently reopened 
 



Identity Doc, continued 

• Changing your name 

– Should be easier, still face bias 

• Changing your School Records 

– Federal Educational Rights and Privacy Act allows 
to amend “inaccurate, misleading, or in violation 
of student’s right to privacy” 

• Undocumented Immigrants 

– Can still change name and gender in CA 





MAP’s gender identity equality map 
 



Lambda Legal Transgender Rights 
Toolkit 
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CHAPTER V

Identity Documents
Carrying identification that reflects your genuine, real-world 
self is basic—whether you’re transgender or not. That’s what 
IDs are for. So imagine if every time you tried to travel, open a 
bank account or start a new job, someone harassed you about 
your ID. Is it fake? Are you pretending to be someone you’re 
not?

When a transgender person’s ID is called into question, 
whether on suspicion of lying or out of an inappropriate 
interest in finding out whether they’ve had surgery, it amounts 
to harassment and discrimination and, in many cases, a 
violation of privacy. Forty percent of National Transgender 
Discrimination Survey1 participants who presented ID that 
didn’t match their gender presentation were harassed, 15% were 
asked to leave an establishment and 3% were assaulted.

There is no set medical formula for transitioning. The 
Standards of Care established by the World Professional Associ-
ation for Transgender Health (WPATH) state that for some, 
transition involves simply living in accordance with one’s gender 
identity, while for others there may be medical interventions 
required such as hormone therapy or gender-affirming surgery. 

All this needs to be evaluated on a case-by-case basis between a 
trans person and their doctor.

These facts are beginning to influence ID policy. WPATH 
urged in 2010 that governments and other bodies “move to 
eliminate requirements for identity recognition that require 
surgical procedures.” Indeed, every single U.S. federal agency 
with the exception of the Department of Defense (as of August 
2014) has changed its policy to be in sync with the medical 
community’s standards for transition. About half the states are 
modernizing their birth certificate and driver’s license policies.

This fact sheet is intended to answer questions about 
changing the gender marker or name on your identification 
and to bring you up to date about some of the work advocates 
are doing to help transgender people obtain accurate identity 
documents that will make their lives easier.

MY STORY
OLD DRIVER’S LICENSE, NEW STATE
ANAND KALRA

“Before I had any documentation that matched my public presentation and my 
gender identity, it was uncomfortable and could be scary—and it was a disincentive 
to apply for certain types of jobs. But then in California I was able to get a 
driver’s license with a new name and gender. 

“There was definitely a psychological affirmation that yes, this is 
who I am, this is what I look like, and I feel comfortable passing 
this around with friends. Whenever anyone says, ‘Let me see your 
driver’s license picture,’ I feel good doing that. 

“I live in Michigan now, and so far I’ve been very lucky because 
the places I have gotten work have already had gender identity as a 
protected class in the non-discrimination policies. 

“But I can’t go in and get my Michigan driver’s license by taking 
my California license and my passport or my social security card to 
the secretary of state’s office. The laws here are different, so I would 
have to go and get my name officially changed and get my gender 
marker changed on my social security account. There’s the financial 
barrier there, and then just the bureaucracy of it is enough to make 
me want to throw my hands up in the air.”

TRANSGENDER RIGHTS TOOLKIT

17

1. See National Gay and Lesbian Task Force and National Center for Transgender Equality’s Injustice at Every Turn: A 
Report of the National Transgender Discrimination Survey, available at www.endtransdiscrimination.org/report.html



FAQ
Answers to Common Questions about Identity Documents

Q: Do I need gender-affirming surgery 
to change the gender marker on my 
ID?
A: Many agencies responsible for changing 
documents such as birth certificates or 
driver’s licenses do still require proof of 
surgery, but there is a trend toward recog-
nizing that this requirement is burdensome 
and creates an unfair barrier for most trans-
gender people. 

The American Medical Association 
(AMA), the nation’s largest physician 
organization, called in 2014 for “modern-
izing” birth certificate policies by elimi-
nating surgery requirements.

The U.S. government is gradually falling 
into line. On June 9, 2010, the State 
Department stopped requiring proof of 
surgery for issuing passports and consular 
birth certificates to transgender people 
and began asking instead for proof of 
“appropriate clinical treatment for gender 
transition to the new gender”—better 
reflecting the individualized nature of 
treatment for gender transition. Since 
then, the Social Security Administration, 
Department of Homeland Security, 
Veteran’s Health Administration and Office 
of Personnel Management have followed 
suit and no longer require proof of surgery 
to obtain gender designation changes.

Q: How do I change the gender on my 
birth certificate?
A: Birth certificates are generally harder to 
change than other documents; the standard 
of proof is higher because it’s a so-called 
vital record, considered “official” by 
government and private agencies alike.

Many of the 57 state, local and territorial 
jurisdictions that administer birth certifi-
cates require a court order to change or 
amend them (a costly and time-consuming 
process of petitioning a judge for an order 
stating that you are now male or female) 
and/or a letter from a surgeon certifying 
gender-affirming surgery. California, the 
District of Columbia, Iowa, New York City, 
New York State, Oregon, Vermont and 
Washington State have removed surgical 

requirements completely for those applying 
to change a birth certificate. Tennessee is 
the only state that has a statute specifi-
cally forbidding the correction of gender 
designations on birth certificates for 
transgender people. Other states, such as 
Idaho and Ohio, prohibit it through either 
court decision or agency practice. A court 
in Puerto Rico recently ruled that gender 
markers can under no circumstance be 
changed on identity documents.

To find out about the law where you live, 
check out Lambda Legal’s “Changing Birth 
Certificate Sex Designations: State-By-State 
Guidelines” list at lambdalegal.org/know-
your-rights/transgender/changing-birth-
certificate-sex-designations.

Q: How do I change the gender on my 
driver’s license? 
A: These rules differ from state to state as 
well. Departments of Motor Vehicles in 
about half the states have removed surgical 
requirements completely for those applying 
to change their gender marker on their 
driver’s licenses. One increasingly accepted 
way to simplify gender marker changes on 
driver’s licenses is to fill out a standardized 
form; neither legal nor medical approvals 
are required. At the Washington, D.C. 
Department of Motor Vehicles, where this 
new system is in place, the applicant fills 
out the top half of the form and the health 
or social service professional fills out the 
bottom half. Forms helps applicants avoid 
the subjective determination of specific 
clerks who may not know the legal specifics 
or may have prejudices of their own.

Q: Do I have to go to court to get my 
gender changed on my ID?
A: Some states and agencies do require 
that you obtain a court order to make the 
change on your documents. This can create 
an extra and unnecessary hurdle for some 
people who can’t afford an attorney or to 
pay court fees, but in fact it can be helpful 
to have an official judgment in hand if 
your gender identity is being questioned by 
someone in a position of authority.

ID CASE LAW
IDENTITY DOCUMENTS 
SHOULD SHOW “LIVED 
GENDER” 

In March 2012, a federal court in 
Alaska became the first to rule 
that the absence of a process to 
change a person’s gender marker 
on a driver’s license to match 
one’s “lived gender expression 
or identity” infringes on a 
person’s constitutional right to 
privacy because it threatens the 
disclosure of personal medical 
information. The court ordered 
the Alaska Division of Motor 
Vehicles to come up with a new 
policy that allows for gender 
marker change.2 

Among other key legal 
efforts to get IDs to reflect 
lived gender is the effort by 
advocates to remove outdated 
surgery requirements for 
gender marker changes on birth 
certificates. Lambda Legal and 
other advocates pushed New 
York State to lift its surgery 
requirement with great success, 
and now New York City also has 
changed its policy and stopped 
requiring surgical treatment.

2. K.L. v. State, No. 3AN–11–05431 C, 
2012 WL 2685183 (Alaska Sup. Ct. Mar. 12, 
2012). 
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When I was able to get a driver’s license with 
a new name and gender, there was definitely a 
psychological affirmation that yes, this is who I 
am, this is what I look like. 

—ANAND KALRA

Q: What about changing my name on 
ID documents—does it matter? 
A: Documenting a name change may be an 
irrelevant detail for some people—whether 
transgender or not, you just call yourself 
what you like and don’t worry about what 
government records say. But taking on a 
new name is very often the first step in a 
person’s transition, a concrete signpost that 
they are beginning to live in accordance 
with their gender identity. Opting not to 
change a name also puts some people at 
risk of violence because it reveals that they 
are transgender when they show their ID. 
Having more than one name can also raise 
suspicions among employers, landlords or 
police officers.

Q: How do I change my name 
officially?
A: You’re usually allowed to change your 
(first or last) name to anything you like 
as long as it’s not for purposes of fraud 
and as long as you give notice. Different 
states have different requirements. A fee is 
generally involved, and some courts require 
that a lawyer represent you.

Some states, like California, allow for 
common-law name changes—if you live 
with a new name for a certain period of 
time, it automatically becomes official 
without needing to process any documents. 
Transgender people are generally advised 
to take advantage of more concrete legal 
procedures when available, however, 
because banks and other institutions 
generally decline to recognize a common-
law change.

In any case, transgender people are 
very commonly thwarted in the routine 
process of filing papers for a name change 
when courts ask invasive questions about 
their gender transition. Lambda Legal 
submitted an amicus brief in a 2009 case  

that challenged a New York City civil 
court judge’s requirement that transgender 
people show “medical need” for their name 
changes. In striking down the requirement, 
an appellate court stated, “there is no sound 
basis in law or policy” to make transgender 
petitioners share private medical infor-
mation just to change their names.3

Transgender residents of New York State 
seeking to change their names can get free 
legal assistance from the Transgender Legal 
Defense and Education Fund, Inc.’s Name 
Change Project. The Project is considered 
a model relationship between the private 
bar community and the transgender 
community. Find out more at transgender-
legal.org/work_show.php?id=7.

Q: What about changing my name and 
gender marker on my school records?
A: The Family Educational Rights and 
Privacy Act (FERPA) is a federal law that 
protects the privacy of student educational 
records and also gives current and former 
students the right to amend those records 
to match their legal documents if they are 
“inaccurate, misleading, or in violation 
of the student’s rights of privacy.” (For 
more records information, see “A Trans-
gender Advocate’s Guide To Updating And 
Amending School Records” at lambdalegal.
org/know-your-rights/transgender/ferpa-faq 
and www2.ed.gov/policy/gen/guid/fpco/
faq.html.) 

Also see “Transgender College Students,” 
another fact sheet in this Transgender 
Rights Toolkit at  lambdalegal.org/publica-
tions/toolkits, as well as Lambda Legal’s 
Bending the Mold at lambdalegal.org/publi-
cations/bending-the-mold and GLSEN’s 
Model District Policy for TGNC students at 
glsen.org/modeltranspolicy.

PRIVACY
YOUR SOCIAL SECURITY 
NUMBER MAY REVEAL 
YOUR TRANSGENDER 
STATUS

One federal agency that is not 
up to speed on transgender 
issues is the Social Security 
Agency (SSA). In this case, the 
policy that needs updating is 
not about identification, but 
about computer systems that 
disclose transgender status to 
employers doing background 
checks on prospective or current 
employees. It’s called “gender 
matching” and lots of people 
have lost jobs over it—if the 
record of your gender in the 
Social Security database does not 
match the gender marker on your 
work application, the SSA sends 
your employer a letter notifying 
them. The SSA has stopped 
gender matching for private 
employers, but still performs it for 
public employers. A coalition of 
advocates is urging the agency to 
make its public-employer systems 
consistent with passport rules 
and other federal policies. To 
see the letter that Lambda Legal 
and eight advocacy groups wrote 
to the SSA to urge it to change 
its policies, visit lambdalegal.
org/in-court/legal-docs/
ltr_ssa_20120517_transgender-
policies
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Q: What if I am an undocumented immigrant?
A: If you are an undocumented immigrant, you will probably 
face even more obstacles in securing identity documents with 
your actual gender identity.

The following states, districts and territories offer driver’s 
licenses for undocumented immigrants: California, Colorado, 
Connecticut, District of Columbia, Illinois, Maryland, Nevada, 
New Mexico, Puerto Rico (after 1 year of residency), Utah and 
Washington. 

Many Latin American countries offer consular identification 
cards for their citizens in the U.S. However, it is not clear 
whether you can get a consular identification card or even a 
passport with your actual gender identity.

INTERNATIONAL
TRANS RIGHTS ARE HUMAN RIGHTS 

Transgender advocates around the world are gaining 
momentum in the push to modernize requirements for 
gender marker change on official documents. Argentina 
set an international standard in 2012 with a comprehensive 
transgender rights law that allows for a person to 
simply fill out a form to change their official name and 
gender marker without approval from a judge or doctor. 
Other countries, including Sweden, Denmark and the 
Netherlands, have recently eliminated requirements of 
sterilization, surgery and divorce after these requirements 
drew attention from international human rights 
organizations. 
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Resources
HOW TO CHANGE YOUR ID DOCS

These organizations and websites can offer guidance 
to transgender people needing to change their gender 
markers or names on identity documents.

BIRTH CERTIFICATES: Lambda Legal has compiled a state-
by-state directory of birth certificate guidelines: http://www.
lambdalegal.org/know-your-rights/transgender/changing-
birth-certificate-sex-designations

DRIVER’S LICENSES: The National Center for Transgender 
Equality offers this guide to rules on changing your gender 
marker or your name on a driver’s licenses: transequality.
org/Resources/DL/DL_policies.html

FEDERAL LAW: Another resource from NCTE:  
transequality.org/Resources/NCTE_Blueprint_for_
Equality2012_ID_Documents.pdf

NAME CHANGES AND OTHER STATE-SPECIFIC 
ASSISTANCE: 
• Chicago House TransLIFE Center, Chicago, IL:  

chicagohouse.org/?post_causes=translife-center 
• FreeState Legal, Baltimore, MD: freestatelegal.org/ 
• Gender Health Center, Sacramento, CA: 

thegenderhealthcenter.org/  
• Gender Justice Nevada, Las Vegas, NV: http://

genderjusticenv.org/ 
• GLBT Colorado, Denver, CO: glbtcolorado.org
• L.A. Gay and Lesbian Center, Los Angeles, CA: 

lalgbtcenter.org/  
• Freedom Center for Social Justice LGBTQ Law Center, 

Charlotte, NC: fcsj.org/main/the-freedom-center-for-social-
justice-lgbt-law-center/ 

• Mazzoni Center, Philadelphia, PA: mazzonicenter.org 
• New York Legal Assistance Group, New York, NY: nylag.org 
• Oklahoma Equality Center, Tulsa, OK: okeq.org/ 
• OutFront Minnesota, Minneapolis, MN: outfront.org 
• QLaw, Seattle, WA: q-law.org 
• Sylvia Rivera Law Project, New York, NY: srlp.org 
• Trans Georgia Legal: transgeorgialegal.org/ 
• Transgender Law Center (San Francisco): 

transgenderlawcenter.org
• Trans Legal Advocates of Washington (TransLAW), 

Washington, DC (including Maryland and Virginia): 
translawdc.org/clinic 

• Transgender Legal Defense and Education Project (TLDEF), 
New York, NY: transgenderlegal.org 

• Whitman-Walker Health Legal Services, Washington, DC: 
whitman-walker.org

FOR MORE INFORMATION: Contact Lambda Legal 
at 212-809-8585, 120 Wall Street, 19th Floor, New 
York, NY 10005-3919. If you feel you have experienced 
discrimination, call our Legal Help Desk toll-free at 
866-542-8336 or go to www.lambdalegal.org/help.


