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here is justified anxiety in the business community
regarding the future of America’s international trade
program. On 1 February 2017, Mexican President
Nieto announced the commencement of a 90-day
consultation period, which the "negotiation [of NAFTA] will
properly open to update our free trade agreement.’! Precisely
what changes to NAFTA the Trump Administration seeks is
anyone's guess, but the fact that there will be changes to the
international trade and investment rules that NAFTA put in
place more than two decades ago seems inevitable. The White
House has warned that if change cannot be accomplished
through renegotiation, “the President will give notice of the
United States’ intent to withdraw from NAFTA.’? The investors,
importers, and exporters who have come to rely on NAFTA,
and the stability and predictability that it creates, should
be concerned. More generally, the trading community and
foreign investors should be equally concerned about other
international agreements that may be substantially revised or
from which the United States may withdraw.

Why does NAFTA matter?

When NAFTA entered into force in January 1994, it created
the world's largest free trade area.® As of August 2015,
NAFTA was responsible for “link[ing] 444 million people
producing $17 trillion worth of goods and services.”* By
facilitating U.S. exports to Canada and Mexico, NAFTA
supports more than three million American jobs, and more
than 140,000 small and medium-sized businesses.® The
United States Trade Representative (“USTR) reports that,
since NAFTA's entry into force, U.S. manufacturing exports
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to the other NAFTA countries have increased 258%, and
“American exports of computer and electronic products,
furniture, paper, and fabricated metals have all more than
tripled . .. "% At present, because of NAFTA, Canada and
Mexico are among the leading export markets for most of
the U.S. States.”

In addition to establishing a regime for trade in goods

and services that regulates market access according to
basic principles of non-discrimination, NAFTA establishes
substantive rights for foreign investors (namely, U.S. investors
in Canada and Mexico, and Mexican and Canadian investors
in the United States), and creates a mechanism for the
investors to enforce such rights. Specifically, NAFTA Chapter
11: (1) protects foreign investors and their investments from
arbitrary, discriminatory, unfair, inequitable, and expropriatory
government conduct; and (2) authorizes foreign investors to
sue the “host” government directly, in a neutral international
forum, for such conduct. To date, scores of investors have
exercised this right, and obtained monetary compensation
from the host State as reparation for the harm suffered.

What steps would the United States need to take
to withdraw from NAFTA?

If the Trump Administration ultimately were to decide to
withdraw from NAFTA, it could do so by taking two simple
steps: first, it would have to provide written notice to Canada
and Mexico; second, it would have to wait six months.® If the
United States were to take those two steps, at the end of the
six-month waiting period, NAFTA would cease to bind the



United States, and cease to protect U.S. investors in Canada
and Mexico. Nevertheless, NAFTA would continue to apply to
Canada and Mexico, to Canadian investors in Mexico, and to
Mexican investors in Canada.’

What would it mean for traders and investors if
the United States withdrew from NAFTA?

For the consumer, the impact from the United States
withdrawing from NAFTA and increasing import tariffs. For
traders, there likely would be a loss of market access and
diminished price competitiveness. Are there “winners” in this
sort of protectionist trade war? Not really. The “benefits” of
protectionism through increased tariffs are dubious and, in the
long-term, self-defeating. In theory, some U.S. manufacturers
who compete directly in the United States with like products
imported from Mexico and Canada might benefit from raised
tariff barriers. But this assumes that the Mexican and Canadian
manufacturers would increase their prices in order to pass

the increased import tariffs on to the consumer, and that
increased prices would, in turn, prompt consumers to switch
to U.S. products. Accordingly, even this potential “benefit” is
neither immediate nor guaranteed.

For Canadian and Mexican investors in the United States,
and for U.S. investors in Canada and Mexico, the withdrawal
of the United States from NAFTA would mean losing the
protection under Chapter 11 from any future unfair, arbitrary,
discriminatory, or expropriatory government action. It

also would mean losing the right to assert an international
claim directly against the NAFTA State that has taken such
wrongful action. Absent such a right, it can be difficult for

an aggrieved investor to assert claims against a foreign
government. In theory, the foreign investor could: (1) sue

the foreign government in the government'’s own courts

for breaches of national law (assuming national law allows
the investor to seek financial compensation), and face the
possibility of an inefficient or even compromised judiciary;
(2) sue the government in the courts of the investor’s “home”
country, with the great complication that raises in terms of
jurisdiction and sovereign immunity; or (3) seek espousal

or diplomatic protection from its home country. However,

the foregoing options pale in comparison to the right to sue
the State directly under international law, before a neutral
international tribunal with the authority to order monetary
compensation that may be enforced in 156 sovereign States
under the 1958 United Nations Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (the “New York
Convention"”). In sum, withdrawal from NAFTA likely will lead
to a simultaneous increase in political risk and protectionism,
and decrease in predictability and protection. To compound
the problem, investors will be left without direct recourse to
international justice to redress the harm inflicted by arbitrary
and protectionist government measures.

What steps can investors take in anticipation of
a possible withdrawal from NAFTA by the Trump
Administration?

If an investor already is considering bringing a NAFTA claim, it
should begin taking the formal steps needed to commence a
NAFTA Chapter 11 arbitration as soon as possible. If the United
States eventually decides to withdraw from NAFTA, once the
withdrawal takes effect, U.S. investors in Canada and Mexico

will no longer have the right to bring claims directly against
the Canadian and Mexican governments, and Canadian and
Mexican investors in the United States will no longer have

the right to bring claims against the United States. To ensure
protection going forward, a prudent course of action would be
to structure the investment in a way that would allow the investor
to claim the protection offered by another treaty. At present,
the United States has 13 other free trade agreements, and
more than 40 bilateral investment treaties in force that offer
protection similar to NAFTA. Before restructuring, however,
the investor should bear in mind that in some circumstances,
restructuring an investment in order to gain the protection of
an investment treaty or free trade agreement is considered
abuse of right on the part of the investor.

One can only speculate what the future may hold for NAFTA
and the other treaties like it. Those who rely on the existing
international trade and investment regime should be
prepared to act.
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